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Background

Mr. Michael Duane Massey ("Massey") has been continuously employed by the Paris Independent School District ("PISD" or "District") since early 1992.  He has been the teacher responsible for the on-campus supervision class ("OCS") for at-risk students since 1994.


Mr. Massey was involved in two driving-while-intoxicated ("DWI") felony convictions in the past ten years.  He was arrested on April 22, 1989, and convicted of the same on January 31, 1991 ("first felony conviction").  Later, he was arrested on October 23, 1994, and convicted of that offense on April 12, 1996 ("second felony conviction").


Upon filling out an application for a job with PISD in 1992, he reported the first felony conviction to the District.  However, he never reported his second felony conviction, despite a contractual obligation to do so.


With respect to the second felony conviction, Massey was fined $1,000.00, and placed on probation for five years.  Additionally, he was to pay a monthly probation fee, perform 160 hours of community service, attend a program for treatment of alcohol abuse, and was not to operate a motor vehicle without it being equipped with a breathalyzer device.  Massey was arrested on September 11, 1998, for failing to comply with one aspect of his probation.  His arrest and the reason for such were reported in the Paris newspaper on September 14, 1998, which was the first time the District's administration was aware of the second felony conviction.


In a District letter dated October 7, 1998, it was recommended by the superintendent that Massey's employment with the District be terminated.  The summarized grounds cited for the recommended termination were as follows:


1.
Conviction of a felony;


2.
Violation of the terms of probation, including having to spend 12 days in jail; and


3.
Massey's failure to meet the standards for professional conduct in the District, including, but not limited to, violations of state law and local policy, failing to report the information of the second felony conviction and probation violations to the District, and failing to conduct himself as an appropriate role model to students, staff and the community.


Mr. Massey contested the proposed termination, and a Certified Independent Hearing Examiner was assigned to this matter pursuant to § 21.251 et seq. of the Texas Education Code ("Code").  A hearing on the merits was held on January 13-14, 1999 at Paris Junior College.  


The District was represented by Ms. Joann S. Wright and Mr. Joe B. Hairston, of the firm of Walsh, Anderson, Brown, Schulze & Aldridge, P.C.


Mr. Massey was represented by Ms. Lorraine J. Yancey, Staff Counsel for the Texas State Teachers Association.


There were 13 witnesses from whom 566 pages of testimony were received.


A.
For PISD


1.
Mr. Robert High - PISD Human Resources Director;



2.
Mr. Paul Stuart - Former Paris High School Principal;



3.
Ms. Robin Rooks - Community Supervision Officer at the Sixth Judicial District Adult Probation Department, Lamar County;



4.
Mr. Foy Williams - Community Supervision Officer at the Eighth Judicial District Adult Probation Department, Hopkins County;



5.
Ms. Mitzie Pirtle - PISD Home Economics Teacher;



6.
Ms. Elaine Ballard - PISD Superintendent.


B.
For Mr. Massey


1.
Mr. Dontrell Jackson - Student at Paris High School;



2.
Mr. Deon Hill - Student at Paris High School;



3.
Mr. Carlton Cooper - Former Teacher at Paris High School;



4.
Ms. Jannette Youngblood - Director of Adult Services, Northeast Texas Council on Alcohol and Drug Abuse;



5.
Rev. C. H. Littlejohn - Character Reference;



6.
Rev. Larry Dixon - Character Reference;



7.
Mr. Michael Massey.

Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as a duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact
:


1.
Mr. Massey was first employed by the District in 1985-86 as a teacher/coach at a junior high school and was teaching under a two-year permit to while he achieved his certification. (Tr. 15-16).  After other jobs between 1986 and 1991, he returned to the District as a substitute teacher in January 1992, a position which he held until May 1992.  (Petitioner's Exhibit 12; Tr. 17). 


2.
Paul Stuart was the principal of Paris High School in 1992. (Tr. 174).  After Massey had substituted at the high school that spring, Mr. Stuart interviewed him for a paraprofessional position. As part of the process, on July 13, 1992, Massey filled out an employment application for a District paraprofessional and support personnel position. (Petitioner's Exhibit 12).  He specifically noted in it that he had been convicted of a DWI felony.  Even though Mr. Stuart hired Massey for the paraprofessional position, he never reviewed Massey's application and did not know about the first felony conviction. (Tr. 176).


3.
The DWI felony to which Massey was obviously referring on that application form was his first felony conviction of January 31, 1991.  (Petitioner's Exhibit 2).  When a person has three DWI convictions within a ten-year period, the third conviction constitutes a felony.  (Tr. 195-96).  There is no dispute that Massey had two DWI convictions within ten years of the January 31, 1991, Hopkins County conviction.


4.
Mr. Massey understood that the District was required by the Code to run criminal history background checks on teachers who sought employment in the District. (Petitioner's Exhibit 12, p. 3).


5.
Ms. Ballard ("Ballard") has been the District's Superintendent for the past 16 years (Tr. 236).  She did the criminal background checks in 1992 because she did not have a personnel director at the time to handle them. (Tr. 282).  (Mr. High now handles the checks.)  The background check she did in March 1992 on Massey's criminal history did not reflect the first felony conviction. (Tr. 282).  Moreover, Ballard never saw Massey's application form nor was she knowledgeable about it until the events in question. (Tr. 283).


6.
Massey worked in a paraprofessional position as a teacher's aide until school year 1994-95, when he became the OCS teacher and was placed under a teacher contract. (Petitioner's Exhibit 6, p. 8).  Thereafter, he operated under one-year term contracts executed in the spring of each school year.  (Petitioner's Exhibit 6, pp. 1-7).  When he was recommended for termination in October 1998, he was working under a one-year contract that he had signed on March 23, 1998.  (Petitioner's Exhibit 6, pp. 1-2).


7.
Several months after signing his first one-year term contract in 1994, Massey was arrested in Delta County for another DWI violation.  He was convicted of that offense on April 12, 1996, which resulted in his second felony conviction.  It is undisputed that there were two prior DWI convictions within a ten-year period prior to the one on April 12, 1996.


8.
Mr. Massey never reported the DWI felony convictions of October 3, 1994 and April 12, 1996 to his principal(s), the human resources director, or superintendent, until after it became public knowledge through a Paris newspaper article in September 1998. (Tr. 64, 238, 525).


9.
When the second felony conviction occurred on April 12, 1996, Massey was fined $1,000.00 and given five years probation. (Petitioner's Exhibit 3, p. 4).  Approximately two years remain on that probation.  He was also to pay a probation fee of $30.00 per month, perform 160 hours of community service, serve 10 days in the county jail as a condition of probation, attend a program designed for the treatment of alcohol abuse, completely abstain from the possession or use of any alcoholic beverage while on probation, and he was not to operate a motor vehicle unless it was equipped with a breathalyzer device.  He has completed the alcohol abuse program, incarceration, and community service components of the probation.


10.
On September 11, 1998, he was arrested in Paris, Texas on a Delta County warrant for violation of his probation. (Petitioner's Exhibit 4).  He was later transported to Delta County where he was booked on the violation of probation on September 14, 1998. (Petitioner's Exhibit 5, p. 2).  Massey was sentenced to 12 days in the Delta County jail, retroactive to the arrest date of September 11, 1998, which was later reduced to nine days by the court.  The time he spent in jail occurred mostly during the evenings and on weekends, although he did miss several days of school in serving his sentence. (Petitioner's Exhibit 16; Tr. 151,244-45).  


11.
The article regarding Massey's September 11th arrest first appeared in the Paris News on September 14, 1998.  A correction was run in the paper on September 18, 1998, in which it noted that the nature of the legal proceeding was a motion to revoke his probation, as opposed to another DWI. (Petitioner's Exhibit 15).


12.
Upon learning of Massey's problem, Ballard requested Mr. High to investigate the circumstances for the District (Tr. 241).  Mr. Massey also came to visit with Ballard, and for the first time, told her about his DWI felony convictions. (Tr. 241-242).


13.
Mr. High talked with local law enforcement officials and collected court records concerning the felony convictions and prepared memos concerning his investigation. (Petitioner's Exhibits 2-5, 16, 18).  On September 22, 1998, another criminal history check was performed by the District on Massey. (Petitioner's Exhibit 17).  It reflected the first and second felony convictions.


14.
Massey's second felony conviction occurred on April 12, 1996.  Less than three weeks later, on May 1, 1996, Massey signed his one-year term contract for the school year 1996-97. Paragraph 6 of that contract contained the following language:

"False statements, misrepresentations, omissions of requested information, or fraud by an Employee in or concerning any required records or in the employment application may be grounds for dismissal.  Employee hereby represents that he/she has made written disclosure to the District of any conviction for a felony or an offense involving moral turpitude." (emphasis added)

(Petitioner's Exhibit 6, pp. 5-6).  His term contracts for school years 1997-98 and 1998-99 also contained similar provisions. (Petitioner's Exhibit 6, pages 1-4).


15.
It is undisputed that Massey never made any written disclosure to the District about the second felony conviction, nor did he ever verbally advise his principal(s), the human resource director or Ballard about the second felony conviction. (Tr. 238, 515, 525).


16.
Massey's explanation as to why he did not reveal his second felony conviction to the District is unpersuasive and wholly unsatisfactory.  He conceded that it briefly "went through his mind" to tell the District about the second felony conviction immediately after the conviction.  Since he had listed the first felony conviction on his 1992 job application, he did not deny that he felt that the District might be interested in that type of information. (Tr. 526-28).  But he said that his probation officer and his attorney advised him that he did not need to reveal private matters of that nature to employers. (Tr. 491, 527-28).  Not only does one of his probation officers at the time fail to recall any such conversation, but Massey admits that he never showed his attorney or probation officers his contract with the felony disclosure provision, nor did he ever tell them about the provision. (Tr. 185, 526- 28).


17.
Moreover, Massey claims that he was not specifically aware of the felony disclosure language in any of his contracts until after he was given notice of his proposed termination on October 7, 1998. (Tr. 526).  This is despite his having signed a total of five contracts since 1994 that contained such disclosure language.  He said his contract signings were typically accomplished in a hurried manner – in effect, amounting to nothing more than a mere "ritual" exercise.  Consequently, he never read the contracts before signing them. (Tr. 491, 512, 520).

 
18.
The supposed failure of Massey to take the time over a five-year period to read his contracts is no defense for his failure to advise the District of his second felony conviction.  In that regard, I find that Massey breached his one-year employment term contract for the school year 1998-99 for his failure to advise the District in writing of the second felony conviction as required by paragraph 6 of the contracts.
  His failure to do so constitutes, within the meaning of those contracts, (i) an omission of requested information and (ii) fraud (by omission of material facts) by him.  I further find that Massey's motivation for not revealing the second felony conviction to the District probably resulted more with an awareness on his part that his termination might have occurred very quickly after providing such a notification, rather than the reasons he advanced at the hearing.


19.
The Board of Trustees ("Board") held a meeting on October 5, 1998, to consider Massey's status as an employee with the District.  In preparation for that meeting, Ballard prepared a memorandum outlining the advantages and disadvantages for terminating Massey. (Respondent's Exhibit 10).  It is clear that Ballard gave much thought and consideration to seven options that she felt were available to the Board: (i) apology to the District or to students or to the community by Massey; (ii) put Massey on a conditional growth plan; (iii) a written reprimand; (iv) suspension with pay for a designated period of time; (v) suspension without pay for a designated period of time with an intent to return the teacher to the classroom; (vi) termination of term contract; and (vii) resignation. (Respondent's Exhibit 10; Tr. 246).  In the recommendation section of the memo, she noted that there had been no substantial public outcry, interruption of instruction or no student or parent protests about Massey's situation. (Respondent Exhibit 10-d; Tr. 327-330).  After thoroughly considering the matter, she recommended to the Board that Massey be terminated. (Tr. 308).


20.
On October 7, 1998, Ballard delivered a letter of that same date to Massey advising him that his contract was being proposed for termination for good cause and listed various reasons for the proposed action. (Petitioner's Exhibit 11).


21.
PISD Board Policy DFBA (Local) provides that the Board may terminate a term contract and discharge the contract employee at any time for "good cause," as may be determined by the Board.  Under Board Policy DFBA (Local), evidence of a conviction of any felony may be grounds for termination. (Petitioner's Exhibit 7).  The use of the term "may" invests the Board with discretion as to whether the felony conviction involved in any given case will be used as grounds for the termination, as opposed to it being a mandatory ground for termination.  This discretionary language invites close scrutiny by the Board of any of the circumstances in support of termination where a felony is involved, keeping in mind at all times, however, the fact that the safety and welfare of the District's students are the paramount interests involved.


22.
Alcohol and drug use and abuse among its students is a major concern of the District, as with any school district in the State at the present time.  The District offers approximately 20 educational programs a year to its students about the perils and problems of alcohol and drug abuse.  These presentations have included assembly programs, classroom presentations, and even a simulated rescue of passengers from a car that was in a hypothetical alcohol-related accident. (Tr. 293-94).  Accordingly, it is a valid Board concern as to whether the retention of Massey as a teacher would, under the present circumstances, send a mixed signal to the students that would undercut the focus and import of the District's programs on alcohol and drug abuse.  I find that it would have a negative impact at the present time.


23.
Mr. Massey was involved in five DWI convictions within a ten-year period, the accumulation of which resulted in two felony DWI convictions by April 12, 1996.  He violated his probation by failing to use a breathalyzer device on his automobile, although he may have been delinquent on some of his probation fees as well. (Tr.509).  After his September 1998 arrest, he served nine days in the Delta County jail.  After the newspaper articles, all of this information became well known to the community, the students, teachers and District administrators. (Tr. 109).  Under the circumstances, and especially after concealing from the District the fact of a second felony conviction for almost two years, Massey's retention as a teacher without meaningful consequences for his acts or omissions would effectively establish a double standard of behavior about alcohol responsibility for students and adults in the community, and it would detrimentally impact the efficacy of any efforts and programs by the District or other governmental or private entities to address alcohol and drug abuse among young adults.


24.
On October 26, 1998, in open session, the Board heard from some students and citizens speaking on behalf of Massey and another teacher who was under consideration for termination. (Respondent's Exhibit 8; Tr. 120-22).  These individuals urged that Massey was still capable of being a positive role model for young adults, despite the events in question.  They urged that he be retained as a teacher for the District.  On the other hand, the Board considered what District administrators and others felt about the problems of Massey still being a positive role model under the circumstances.  As to the latter, Mr. High testified he encountered persons in the community, as well as  and around the administration building, who questioned how anyone who was convicted of a felony and spent time in jail could stand in front of a student body and be a good role model. (Tr. 109).


25.
In exercising their discretion as to whether the second felony conviction for DWI constituted good cause for Massey's termination, I find that the Board did not act in an arbitrary or capricious manner.


26.
Mr. Massey's acts, conduct and behavior outlined above, consisting of the second felony conviction and the failure to reveal it to the District, constitute a violation of the District's employee standards of conduct, specifically by "not conducting his affairs with conscientious concern that will exemplify the highest standards of professional commitment," which is a violation of the preamble language of PISD Board Policy DH(E). (Petitioner’s Exhibit 21; Tr. 268).


27.
Mr. Massey's acts, conduct and behavior outlined above, consisting of the second felony conviction and the failure to reveal it to the District, constitute a violation of the District's employee standards of conduct, specifically by his failure to maintain the dignity of the profession by respecting and obeying the law, and demonstrating personal integrity and exemplifying honesty, which is a violation of preamble language under Principle I. of  PISD Board Policy DH(E). (Petitioner’s Exhibit 21; Tr. 269).

28.
Mr. Massey's acts, conduct and behavior outlined above, consisting of the second felony conviction and the failure to reveal it to the District, constitute a violation of the District's employee standards of conduct, specifically in that he failed to adhere to the terms of his contract, which is a violation of Principle 2, No. 1, of PISD Board Policy DH(E). (Petitioner’s Exhibit 21; Tr. 267, 270).

29.
Mr. Massey's acts, conduct and behavior outlined above, consisting of the second felony conviction and the failure to reveal it to the District, constitute a violation of the District's employee standards of conduct, specifically in that he failed to manifest a positive role in school public relations, which is in violation of Principle 5, No. 3, of PISD Board Policy DH(E). (Petitioner’s Exhibit 21; Tr. 272).

Discussion

A.
Selective enforcement of the felony termination provision

In challenging the Board's action to terminate his contract, Mr. Massey contends that the District enforced its felony termination policy in an unfair, selective, and  discriminatory manner, namely, by hiring certain individuals and/or retaining them while knowing of their felony convictions, but choosing to promptly terminate him. (Tr. 102-04, 529-30).  He identified Messrs. Deon Moore, Terry Taylor and Randy Wade as those persons who were thusly hired and/or retained with felony convictions.  Such selective enforcement did not occur.  


Before addressing the circumstances of each of the above individuals, an understanding of the District's perspective about teachers or other employees having a felony conviction is important.  It has been the policy of the District for quite some time that a conviction of any felony may be grounds for termination of an employee who has a term contract. (Petitioner's Exhibit 7; Tr. 67). The rationale for such a policy is clear: as Ballard stated, the District does not desire to have a convicted felon leading classes or being involved in the administration of the District, as they would not generally be perceived to be good role models for the students of the District. (Tr. 292).  It would also place the District in the difficult position of trying to sort through a number of factors surrounding the felony conviction to determine whether that person could still somehow meet the performance and character standards for the District's teachers and be a positive role model for the students. (Tr. 156).  It is the belief of the District that it would be extremely difficult for a felon to be a positive role model for the students in almost any respect. (Tr. 291-94).

Presently, the District has no known certified professional employees who have felony convictions. (Tr. 290).  In May 1998, the Board expanded the scope of the felony termination policy by adopting the position that the felony policy would be extended to any and all of its personnel, not just the professional employees. (Tr. 290-92).  Ms. Ballard has been further instructed by the Board that the felony policy is to now apply even if the felony was the subject of a deferred adjudication. 


Now, turning to the prior employees who Massey believes were consciously hired or retained by the District when it was known that they had felonies, a close examination reveals no such actions or preferential treatment.  With regard to Mr. Wade, a former principal, no felony conviction was noted on the criminal background check run on him by Mr. High in 1996 or 1997. (Tr. 100, 108).  The record check apparently reflected an infraction that was the subject  of a deferred adjudication and was dismissed. (Tr. 544-545).  It is unclear from the testimony whether it was even a felony.  Mr. Wade is no longer a District employee, but while he was with the District, he had no apparent felony convictions on his record.


Mr. Deon Moore was hired as a teacher's aide for junior high physical education classes for the school year 1994-95. (Tr. 409).  A criminal background check was run on him by Mr. High on or about November 15, 1994. (Tr. 107, 543).  It reflected that Mr. Moore was charged with an aggravated assault felony on December 3, 1991, but the violation was dismissed on January 11, 1993. (Tr. 542).  Thus, while Mr. Moore was an employee of the District, he did not have a felony conviction.
  


Mr. Terry Taylor had been a District employee for a number of years.  Mr. High did not conduct a criminal background check on him because Mr. High was not the human resources director at the time. (Tr. 107-08).  Mr. Massey contends that the school rehired Mr. Taylor in the spring of 1998, despite Mr. Taylor's having been convicted of a felony. (Tr. 529-30).  Mr. Massey's understanding of the situation is inaccurate.  


Mr. Taylor appeared before a Lamar County Grand Jury in the spring of 1998 and was thereafter indicted on theft charges. (Tr. 561).  While charges were pending, Mr. Taylor's contract came up for renewal.  The specific reasons as to why it was renewed are unclear on the record, but in any event, Mr. Taylor had no felony conviction at the time of the renewal.  He later plead guilty to the felony charges on September 14, 1998. (Tr. 540). Ironically, this occurred several days before Ballard read about the motion to revoke Massey's probation in the newspaper.  Both Mr. Taylor and Massey were proposed for termination by Ballard at the Board meeting on October 5, 1998. (Tr. 541).


Based on the above and foregoing discussions about the circumstances surrounding the criminal problems of Messrs. Wade, Moore and Taylor, I find no discriminatory, selective or unfair application by the District of the felony termination provision of local Board policy with respect to Massey.


B.
Remoteness of 1994 DWI arrest in time and lack of nexus of it to Massey's job performance or his stature in the community.

Mr. Massey points out that, other than the 1994 DWI arrest and 1996 conviction, his life has been stable and productive in the workplace and on the mend at home.  He argues that the 1994 arrest has not kept him from being a person whom many in the community still hold in high regard. 


From the time that Massey returned to work at the District in 1992, he has adequately performed his OCS teaching responsibilities for at-risk students. (Tr. 178, 507).  Since his arrest on October 3, 1994, Massey has not consumed alcohol; has received treatment for his alcoholism at a private facility; and has been attending Alcoholics Anonymous meetings. (Tr. 487).  Four years later, at the October 5, 1998, Board hearing, Ballard favorably reported in her memo that there had been no substantial public outcry, no interruption of instruction, and no student or parent protests about Massey's situation. (Respondent's Exhibit 10).  Massey even received a show of support from some citizens at another  Board meeting later in the month. (Respondent's Exhibit 8).  


As far as Massey's present stature in the community and the District, he has been a pastor at two churches for quite some time.
  He has also been attending Southern Bible Institute in Dallas two nights a week to further his ministerial education. (Tr. 504).  Two students from Paris High School, two of his fellow ministers, and his counselor at the Northeast Texas Council on Alcohol and Drug Abuse course he attended in 1996, testified on his behalf at the instant hearing.  In effect, they all felt that he had overcome some major obstacles in his life relating to alcohol and was a changed man.  It was also expressed that not only was he not a threat or menace to District students, but he would remain a good citizen and would perform as a good role model for students, despite his past DWI problems. (Tr. 342-46, 354-56, 422-25, 435, 445, 446, 463-66).


Massey essentially argues several points from these facts.  First, prior to his October 4, 1994 arrest, his personal problems with alcohol were "compartmentalized" to his private domain; they did not spill over into and affect his job performance or bring disgrace upon or embarrassment to the District.  This is because it was never made known to the public.  Secondly, even after that arrest, his job performance over the next four years continued at a satisfactory level.  He claims he maintained the respect of his peers and students, as well as privately addressed his alcohol problems and straightened out his personal life.  He contends that, but for an inadvertent slip in his compliance with the terms of his probation, everyone would otherwise to this day have the same positive view of him as a teacher and role model as they did prior to September 1998.  


Thus, he suggests that the 1994 DWI arrest that ultimately culminated in the District's present termination action is too remote in time from the commencement of the current termination proceedings to have any meaning and that there is no demonstrable connection between that event and his job performance.  These arguments miss the point.


While there appears to be little doubt about the satisfactory performance of most of his duties as a teacher until he was arrested on September 11, 1998, there is a fundamental, glaring omission in his analysis: his lack of honesty in dealing with the District about his second felony conviction.  His failure to do so calls into question his character and judgment.  Not only was this honesty mandated by his employment contract, but by the very nature of his job, he should have been forthcoming about his conviction without the need of a contractual provision to compel him to do so.  Quite simply, Massey should have immediately advised the District of his second felony conviction.  



In this regard, students in the formative years of their life are entrusted to the care of a teacher.  Teachers must not only use their best skills and judgment to academically develop their students, but they must also be a positive role model for their students.  In this regard, they should help shape and guide their students' lives by being an example of the important attributes in life in the hope that their students will not only turn out to be good citizens, but become positive role models for others as well.  When entrusted with something so important, teachers must not allow their personal problems to affect the welfare of the student.  This is especially so where criminal conduct of any nature is involved, whether the crime is the result of a conscious intent by the teacher, or whether it results from a teacher's weakness to alcohol, such as in this case. 


The fact that Massey's job performance was good between the time of his arrest in October 1994 and when the District finally learned of his second felony conviction in 1998 is irrelevant to the issues in this case, at least as he couches them.  First, his central focus on the October 3, 1994 date of the arrest is misplaced.  Indeed, that arrest set in motion a chain of events that has ultimately brought us to this point. But the determinative date in this matter is his conviction date of April 12, 1996 - a date a little more than two years removed from the District's termination proceeding.  On that conviction date, it became a legal fact that he was driving while intoxicated; there was no longer a presumption of innocence.  From that moment on, he had a duty to report it to the District, irrespective of how well he might have been performing his job between the time of his arrest through his conviction.  Thus, as to the immediate issue of whether Massey should be terminated, his failure to report his felony DWI conviction for more than two and one-half years is the more meaningful consideration in evaluating his proposed termination than how he was performing his job during that period.


Had he immediately reported his DWI conviction to the District in 1996, as he was obligated to do, his circumstances today might have been entirely different.  Although the Board legitimately takes a dim view of felonies, it nevertheless has the discretion to determine whether it will terminate who has received a felony conviction.  While it is certainly speculation, the Board may have closely scrutinized some of the same factors Massey now advances and concluded that some lesser action than that of termination would have been more appropriate at that time.  By his own hand, however, Massey took that opportunity away from the Board and left them no other meaningful alternative in this circumstance but to terminate his contract.


To adopt Massey's argument that his job performance between the time of arrest and conviction is relevant at this late date on the issue of whether he should be terminated would be rewarding him for violating his contract and District policy.  It would also send a dangerous signal to possible future offenders that they need not timely report any felony conviction.  The misleading message that otherwise would be sent would be as follows: while hoping that the felony would never be discovered, the teacher could work hard and do a good job, so that if the crime was ever discovered by the District, the post-conviction job performance would save the day.  That type of message must never be suggested.  Candor by the teacher and possible understanding and compassion by the District is the much preferred model.  


Moreover, any delay by the teacher in self-reporting a felony conviction would effectively prevent the District from taking steps to timely intervene to protect the health and welfare of the students, if indeed, the teacher committing the felony presented a real danger to the students.  Such conduct simply cannot be rewarded.


In summary, the only relevant temporal nexus in this instant circumstance does not concern  what Massey did after the second felony conviction by way of his job performance.  Rather, it is what he did not do in a two-and-one-half year span between the conviction and the discovery by the District.

Conclusions of Law

After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law
:


1.
Pursuant to § 21.251 et seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.


2.
Three convictions for driving while intoxicated within a ten-year time frame constitutes a felony.


3.
The failure to read the language of a contract that one signs does not constitute legal justification for not complying with the terms of the contract on the basis of ignorance as to its terms.


4.
The failure of Massey to provide a written disclosure to the District of his second felony conviction was a breach of his 1998-99 employment contract, and, accordingly, constitutes good cause for termination of that one-year term contract prior to its expiration.  


5.
The second felony DWI conviction of Massey was in violation of District Policy DF BA (Local) and, accordingly, constitutes good cause for termination of his one-year term contract prior to its expiration.


6.
The statements, conduct and behavior of Massey were in violation of District Policy DH (E) concerning his not conducting his affairs with conscientious concern that exemplify the highest standards of professional commitment, and, accordingly, such constitutes good cause for termination of his one-year term contract prior to expiration.


7.
The statements, conduct and behavior of Massey were in violation of District Policy DH (E), Principle 1, to the extent he failed to maintain the dignity of the profession by respecting and obeying the law, and demonstrating personal integrity and exemplifying honesty, and, accordingly, such constitutes good cause for termination of his one-year term contract prior to expiration.


8.
The statements, conduct and behavior of Massey were in violation of District Policy DH (E), Principle II., No. 1, to the extent that he failed to adhere to the terms of his employment contract by failing to provide written disclosure of his felony conviction, and, accordingly, such constitutes good cause for termination of his one-year term contract prior to expiration.


9.
The statements, conduct, and behavior of Massey were in violation of District Policy DH (E), Principle V., No. 3, to the extent that he failed to manifest a positive role in school public relations, and, accordingly, such constitutes good cause for termination of his one year contract prior to its expiration.


The Paris Independent School District proved by a preponderance of the evidence that good cause existed for the termination of Massey's one-year contract prior to its expiration in Conclusions of Law 4 through 9 above.  All other Findings of Fact and Conclusions of Law in connection with this matter were also based on evidence that was established by a preponderance of the evidence by the District, unless otherwise reflected to the contrary in the decision.

RECOMMENDATION

After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby


RECOMMENDED that the Board of Trustees for the Paris Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and


IT IS FURTHER RECOMMENDED that the Petitioner's recommendation as to the termination of Mr. Massey prior to the expiration of his one-year term contract for the school year 1998-99 be sustained.


SIGNED AND ISSUED this 1st day of March, 1999.








____________________________________








JESS C. RICKMAN III








INDEPENDENT HEARING EXAMINER

�The matters set forth in the following Discussion section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.


�He also failed to comply with the same provisions in his contracts for school years 1996-97 and 1997-98.


�Although the record is vague, it is believed that Mr. Moore left the District in the spring of 1995 and was later convicted of a felony, for which he is presently serving time in prison. (Tr. 396).


�He never shared his second felony conviction with his congregation. (Tr. 515).


�If any conclusion of law is deemed to be a finding of fact, or if any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.





