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I.    PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Mr. Dewey Christian, a teacher in the Dallas Independent School District, assigned to the Tom Field Elementary School.  Respondent began his employment with Petitioner in or about 1990.  Notice of termination was given to Respondent on or about April 13, 1999.  Both Petitioner and Respondent waived the 45 day time from in this matter.  This matter was heard on June 9, 1999.


II.    MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are: (i) whether or not Respondent was arrested in 1993 for the misdemeanor crime of indecent exposure while employed at Dallas Independent School District; (ii) whether Respondent plead guilty or nolo contendere to such charges; and (iii) whether such charges are sufficient to justify Respondent’s termination from employment by Petitioner.


III.    ISSUES OF LAW
The issues of law before the Hearing Examiner are: whether Respondent violated Dallas Independent School Board Policies, including DF (Local) #2, DF (Local) #5, DF (Local) #24, DF (Local) #25, DF (Local) #28 and DF (Local) #32.


IV.    FINDINGS OF FACT
The background information in this matter is clear and, for the most part, uncontroverted.  Respondent began his career with Petitioner in or about 1990, as a part-time elementary school  music teacher.  On or about May 14, 1993, Respondent was arrested in a public restroom at North Town Mall, Dallas County, Texas and charged with the misdemeanor crime of indecent exposure.  On or about June 22, 1993, a criminal information was filed with the County Criminal Court No. 5, Dallas County, Texas charging Respondent with  the offense of indecent exposure, a Class B misdemeanor.   The matter came before the Court on or about July 11, 1993 for adjudication.  At that time, Respondent pled either guilty or nolo contendere to the charge of indecent exposure.
  Punishment was assessed at 365 days in jail, adjudication deferred for a period of twelve (12) months, $700 fine, thirty (30) hours community service and the requirement that Respondent attend counseling.  Respondent contends that the judge indicated that, after the successful completion of these terms, he would determine whether or not it was appropriate to notify Dallas Independent School District of the charges.  There is no indication that Respondent placed Petitioner on notice of these charges or the disposition of them despite the fact that he was employed by Petitioner during that period.

Throughout his tenure at DISD, Respondent was regularly evaluated and appraised in accordance with DISD policies and procedures.  

Interim Assistant Superintendent for Personnel Services, Willie Crowder testified that, while routinely conducting a criminal background check on all  district employees, Respondent’s name turned up. [Tr. @ 57] This was done when Petitioner forwarded a tape with the names of all employees to the Texas Department of Public Safety. [Tr. @ 57] Ms. Crowder testified that once Respondent’s name came up on the “hit” list, she requested, received, and subsequently reviewed the arrest records. [Tr. @ 58]   Ms. Crowder further testified that, upon review of Respondent’s criminal 

records and pursuant to District policies, she recommended the termination of Respondent.  Such termination letter was forwarded to Respondent on or about April 13, 1999. [Employer’s Exhibit #1]


V.    DISCUSSION
The facts of this case turn on whether or not Respondent, a teacher with nine (9) years experience at DISD, was properly terminated for violation of DISD policies and procedures, to wit:

DF (Local) No. 2:

Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.

DF (Local) No. 5:

Immorality, public lewdness, or other acts or moral turpitude, including unlawful practices.

DF (Local) No. 24:

Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.

DF (Local) No. 25:

Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

DF (Local) No. 28:

Violation of any federal statute or state law, or the United States or State of Texas Constitution.

DF (Local) No. 32:

Any other reason constituting “good cause” under Texas law. 

The Petitioner further asserted in its termination letter to Respondent as follows:

If a conviction involving a felony or misdemeanor involving moral turpitude is discovered subsequent to employment, a recommendation for termination will be based on the same criteria for applicants as found in DC (Local).

It is the burden placed upon the Petitioner to establish, by a preponderance of the evidence that Respondent violated at least one of these local Board Policies.  A violation of any one of the above policies establishes sufficient grounds for termination.

The Examiner will give due weight to the Board Policies, documentary evidence, facts and testimony elicited at the hearing.

The fact that Respondent, in fact, has a criminal record is undisputed.  The purpose of this proceeding was not to retry the facts of that criminal proceeding dating back to 1993.  Instead, the parties, particularly Respondent,  seemed to place great emphasis on the form of Respondent’s plea in that proceeding.  To summarize, Respondent believed that his attorney had arranged for his plea of nolo contendere.  Petitioner, however, contends that the court’s file reflects a plea of guilty.   A great deal of testimony was placed on the record in this regard.  Upon review of the District’s local policies, which govern the conduct of District employees, and for purposes of this proceeding,  this argument, which  focused on the distinction between a guilty plea and plea of nolo contendere,  is rendered moot.  Under the policy governing  “Criminal History Record Check of Applicants for Employment” convictions include “finding of guilt, or acceptance by the court of a plea of guilty, deferred adjudication or nolo contendere.” [Employer’s Exhibit No. 2]   This policy has been enforced since the early ‘90's . [Testimony of Willie Crowder, Tr. @ 76] In addition, despite their seeming application only to “Applicants for Employment”, these policies are also applied to current employees. [Testimony of Willie Crowder, Tr. @86] Accordingly, for purposes of this proceeding, the issue of whether Respondent pled guilty or nolo contendere is of no consequence.

The primary issue in this proceeding focuses on whether or not the actions referenced in Respondent’s criminal record constitute crimes involving moral turpitude.  On direct and redirect, Petitioner’s primary witness, Willie Crowder, the Interim Superintendent for Personnel Services, testified that a conviction for indecent exposure constituted a crime involving moral turpitude.  In response she stated that, in her professional capacity, she placed indecent exposure in the category of crimes involving  moral turpitude. [Tr. @ 60]   DC(Local) defines Moral Turpitude as “an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person. [Emphasis added]  Examples, but not by way of limitation, of offenses that involve moral turpitude are: (1) public lewdness; (2) prostitution; (3) theft (in excess of $500 in value; and (4) swindling.” [Employer’s Exhibit No. 2]    This testimony was persuasive given Ms. Crowder’s position and responsibilities with Petitioner.   In her personal capacity, Ms. Crowder confirmed that she would find public masturbation offensive. [Tr. @ 63] In fact, Respondent’s own witnesses confirmed that, they too would find such behavior offensive. [Tr. @ 106 and  120]   The personal opinions of these witnesses were given some weight in light of  the language of the policy involved, i.e.  “act . . . that shocks the conscience of an ordinary person.” [Emphasis added]   Further, DC(Local) defines, by way of example, but not by way of limitation, offenses involving moral turpitude.  These include (i) public lewdness; (ii) prostitution; (iii) theft  in excess of $500 in value); and (iv) swindling.   Willie Crowder’s testimony, as discussed supra,  in her capacity as Interim Superintendent for Personnel Services was compelling in this regard.  Clearly, the Petitioner interprets this to include indecent exposure as a crime involving moral turpitude. [Tr. @60]

Respondent also attempts to argue that he was not afforded adequate notice of the reasons underlying his recommended termination.  The Petitioner provided notice to Respondent on April 13, 1999 of the reasons underlying the proposed termination.  In addition, those matters which form the basis of Petitioner’s complaint against Respondent are included in Petitioner’s policies and procedures, which were made available to Respondent when he was employed by Petitioner and throughout his tenure.  To now say that he had no notice that his actions in 1993 constituted a violation of the policies of Petitioner is untenable.  In fact, under DC(Local)  Respondent is required to “notify the District within 30 days if they are charged with, convicted of, granted deferred adjudication, or if they have entered a plea of nolo contendere to any felony or any misdemeanor involving moral turpitude.   This notification shall be made in writing to the General Superintendent.  Failure to make such notification may result in termination of employment.”   There is no evidence on the record that Respondent endeavored to notify Petitioner of his plea in 1993.  Instead, Respondent testified that the Judge of County Criminal Court No. 5 indicated that he would determine after Respondent’s successful completion of the conditions of his deferred adjudication, whether or not to contact the DISD. [Tr. @ 127]  Clearly, under DC(Local),  Respondent’s responsibility to notify Petitioner under such circumstances is independent of any actions of the judge.  


VI.   CONCLUSION
Based upon the testimony, documentary evidence, facts, and exhibits  in this matter, the Examiner finds, by a preponderance of the evidence, that Respondent has violated DISD Board Policies, to wit:  DF(Local) No. 5; DF(Local) No. 24; DF(Local) No. 25; DF(Local) No. 28; DF(Local) No. 32; and DC(Local), thereby constituting sufficient grounds for his termination.  There is, however,  insufficient evidence to substantiate a violation of DF(Local) No. 2 as a basis for termination of Respondent.

The subject case is one which turns on the facts, which are for the most part undisputed, and a reasonable reading of the DISD Policies and Procedures.  Respondent failed to produce any witnesses to contradict the testimony of Willie Crowder regarding how the DISD interprets  Board policies, specifically as they define crimes involving moral turpitude.  Accordingly, the Examiner must give weight to her testimony in this regard.  

Respondent, instead,  argues that the subject policies are unfair, unconstitutional and unlawful.   Respondent is well aware that the Hearing Examiner has no authority to declare Petitioner’s policies and procedures unconstitutional, unfair or illegal.  The Hearing Examiner, and likely the Commissioner of Education is without authority to make a determination that treating a conviction and a plea the same is unconstitutional.   In fact, Respondent’s counsel concedes this point at the very beginning of his opening argument. [Tr. @ 9] Clearly, Respondent’s recourse in  matters, such as constitutionality and fairness,  lies well beyond the authority of this Hearing Officer and the scope of this proceeding.   

I have no doubt that Respondent is a fine and effective educator.  However, the facts, as 

they have been presented before the Hearing Officer indicate that in 1993, Respondent violated various Board policies then in effect, which violations constitute sufficient basis for his termination.


VII.    RECOMMENDATION
Petitioner, through counsel, Robinson, West and Gooden, has requested that Respondent’s employment be terminated for good cause shown.  Based upon the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the recommendation of this Hearing Examiner that the employment of Respondent be terminated for good cause shown.

Accordingly, Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this _____ day of ________________________, 1999.

__________________________________

PAUL FRANCIS MCNULTY

Certified Hearing Examiner

Texas Education Agency
�Respondent was of the belief that he pled nolo contendere to the charge of indecent exposure, but could not state for certain what his plea was.


�Interim Superintendent for Personnel Services, Willie Crowder is charged with the interpretation of the various District Policies and Procedures. 





