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Statement of the Case

The Waco Independent School District proposed to terminate the term contract of teacher/coach Billy E. McCloud, for good cause as determined by the Board.

The District was represented by Peter K. Rusek, Esq.  Coach McCloud was represented by Lawrence Johnson, Esq.

The hearing convened on April 11, 2001, before Karl H. Moeller substitute Certified Independent Hearing Examiner, in the administrative building of the Waco Independent School District in Waco, Texas.

The District proposed to terminate Coach McCloud for two reasons.  First, the District asserted that Coach McCloud had falsified his 1987 employment application with the District, by failing to disclose a criminal conviction.  Second, the District asserted that Coach McCloud violated the District’s policy on corporate punishment by inflicting physical injury on a male student in his charge, 13-year old Courtney J.

Coach McCloud denied the falsity of his employment application.  Coach McCloud further denied having inflicted corporal punishment on Courtney J., and asserted a lack of adequate notice of the corporal punishment charge.

Findings of Fact

1. Billy E. McCloud filed a signed Application for Employment with the Waco Independent School District on or about February 10,9 187. (WISD Ex. 11)

2. The Application, on a form promulgated by the District, asked the question “Have you ever been convicted of a felony or misdemeanor other than violation of traffic law?”  Mr. McCloud answered “no” to the question.

3. In this course of investigating the Courtney J. corporal punishment incident, the District acquired a Texas Department of Public Safety Computerized Criminal History Report, which reflects that on November 7, 1985, Mr. McCloud was convicted of Unemployment Compensation Fraud, a state jail felony.

4. Mr. McCloud served a one-year term of unadjudicated probation as a result of the conviction.

5. On January 22, 1987, the aforesaid conviction was set aside by the trial court, and the cause was dismissed.  (McCloud Ex. C)

6. The District did not know of the facts recited above when it employed Mr. McCloud in 1987.

7. On November 20, 2000, Coach McCloud was teaching a physical education class at Carver Academy.  Courtney J. was a student in that class.

8. During the class, Courtney J. threw a wad of paper, hitting Coach McCloud on the head.

9. Coach McCloud responded by approaching Courtney J. with a small belt, which he swung at Courtney’s legs, hitting him twice in a spirit of playful banter and horseplay.

10. As Coach McCloud swung the belt, he held Courtney’s arm while Courtney kicked at the Coach and struggled to free himself.

11. In the course of the struggle, Courtney fell or was pushed to the floor and was injured.  A large lump appeared above Courtney’s left eye.

12. Courtney lost his temper and became angry as a result of other students laughing at him, and left the gym to see the school nurse to get ice for his eye.  He thereafter reported the incident to the principal and to the Waco ISD police department.  

13. As a result of the incident, Coach McCloud was charged with the criminal offense of  “Injury to a Child - Criminal Negligence” The McLennan Count Criminal District Attorney declined to prosecute and dismissed the charge.  (McCloud Ex. E.)

14. Coach McCloud’s purpose in scuffling with Courtney J. was not punishment, but horseplay and physical banter of a kind that had become customary and common between the two.

15. Had the incident been one of corporal punishment, it would clearly have violated the District’s Policy on Student Discipline - Corporal Punishment (FO-Local) (WISD Ex. 9).

16. On or about February 23, 2001, the District send Mr. McCloud a letter styled “Proposed Termination of Term Contract of Employment.”  The letter advised Mr. McCloud of his hearing rights, and informed him that the Superintendent intended to recommend to the Board of Trustees that Mr. McCloud’s term contract be terminated for good cause as determined by the Board.

17. The reasons for termination set out in the letter were : (1.) “. . . because of your recent arrest and the charge filed against you.”  (2.)  “. . . you supplied incorrect information when you stated that you had not been convicted of a felony or misdemeanor other than a violation of traffic laws.”  (WISD Ex. 2)

18. On or about April 4, 2001, counsel for the District, in a letter to Mr. Mc Cloud, attempted to supplement the District’s notice letter by informing Mr. McCloud that the District’s position is based, inter alia, on “. . .  the incident which occurred on November 20, 2000, at G.W. Carver Academy involving a student named Courtney J.”  (WISD Ex. 1)

DISCUSSION

a.  The False Employment Application

Under the terms of Coach McCloud’s term employment contract, false statements in the employment application may be grounds for discharge.  (McCloud Ex. B, paragraph 6) Coach McCloud’s original employment application, in 1987, specifically asked whether the applicant had ever been convicted of a non-traffic felony or misdemeanor.  Coach McCloud answered “No.”  (WISD Ex. 11)

In the course of investigating the Courtney J. incident, the District procured a criminal history computer check from the Department of Public Safety.  That report reflected that Coach McCloud had, in 1985, been convicted of felonyUnemployment Compensation Fraud, and had been sentenced to a one-year term of probation.  (WISDEx. 12) Coach McCloud adamantly denies that he had such a conviction, and asserts that his response to the question on the employment application was true and correct.

The evidence reflects that Coach McCloud plead guilty to the offense in 1985.  On January 22, 1987, after serving a one-year term of unadjudicated probation, the trial court permitted Mr. McCloud to withdraw his plea.  The Court set aside the conviction and dismissed the cause.  The Court’s order recited “. . . that the finding of guilty heretofore entered in this cause is hereby set aside, and the complaint and information in this cause be, and the same are hereby DISMISSED. . . “   (McCloud Ex. C) Approximately nineteen days later, Coach McCloud submitted his employment application to the District.

Coach McCloud testified that it has always been his understanding that, as a result of the proceedings described above, he has no conviction and that his answer to the application was truthful and correct.  He was so advised by attorneys and others.  (Tr. p. 135)

Coach McCloud produced an expert witness to explain the process and significance of deferred adjudication.  Stanley L. Schwieger, and experienced criminal defense attorney, testified that the DPS report is not the best evidence of a lawful conviction, and reflects only that the DPS computer contains a report of a conviction.  The best evidence of an actual conviction is either a certified copy of the judgement of a court, or a “pen packet”, neither of which was offered into evidence.  (Tr. p. 118) Mr. Schweiger further testified that the effect of the Order of the criminal trial court in allowing Coach McCloud to withdraw his plea, and setting aside the conviction and dismissing the case, was to nullify any conviction.  Thus, according to Mr. Schweiger, Coach McCloud could lawfully and truthfully answer “no” to the conviction question on the application.  (Tr. p. 121-124) Mr. Schweiger further testified that, once a report of a conviction finds its way into the DPS computer, there exists no process or procedure for having it removed or expunged.  “It cannot be expunged, but that does not mean that is has any legal effect.”  (Tr  p.  124) Apparently, “buyer beware” is the watch-word for those who would rely on information from the DPS computer.

Texas law supports Coach McCloud’s position on the matter.  Article 42.12 (20) of the Texas Code of Criminal Procedure was enacted to provide a mechanism whereby deserving individuals could expeditiously resolve criminal charges while avoiding the employment, social and person consequences and stigma of a criminal conviction.  Texas appellate courts have repeatedly held that, upon dismissal of a case under Article 42.12, there is no conviction remaining.  See, e.g., Tripplet v. State, (App. 1 1985) 686 SW2d 342; Rodriguez v. State, (App. 13 1984) 680 SW2d 585; Ex Parte Schillings, (Cr. Ap. 1982) 641 SW2d 538.  The federal courts agree.  Martinez-Montoya v. INS, 904 F2d 1018 (1990).  See also Hoffman v. State (App. 10 1996) 922 SW2d 663.

I conclude that, as a matter of law, Coach McCloud has not been convicted of a felony, and that he answered the employment application truthfully.

b.  The November 20 Incident
The fundamental facts of the November 20, 2001 incident involving Courtney J. are not in dispute.  It is less clear whether the incident reflects a violation of the District’s corporal punishment policy.

Courtney J., a 13-year old seventh grade physical education student, threw a wad of paper, and hit coach McCloud in the head with it.  The coach responded by approaching Courtney and striking him twice on the legs with a belt while holding onto Courtney’s arm.   There was a scuffle, with Courtney kicking at the Coach and attempting to wrestle himself free.  Courtney fell or was pushed to the floor and later had a visible injury in the form of a lump over his left eye (WISD Ex. 5 & 6)

Courtney and the school district characterize the incident as a violation of the school’s corporal punishment policy.  That policy as set out in WISD Ex. 9, is as follows:

“Corporal punishment shall be limited to spanking or paddling the student, and shall be administered only in accordance with the following guidelines: 1.  The student shall be told the reason corporal punishment is being administered.  2. Corporal punishment shall be administered by the principal, or other administrator designated by the principal.  3.  The instrument to be used in administering corporal punishment shall be approved by the principal or a designee.  4.  Corporal punishment shall be administered in the presence of one other District professional employee in a designated place out of view of other students.

Coach McCloud did not follow the District guidelines.  However, the Coach denies that he administered corporal punishment at all, and thus would not be subject to the guidelines.  He asserts that the incident was one of mere physical banter and horseplay between teacher and student.  (Tr. p. 140-149) The Coach testified to a long-standing pattern of horseplay with Courtney, a generally playful child.  (Tr. 140, 144) 

Neither the Coach nor Mr. Dever, another teacher in the vicinity of the incident, recall seeing any visible injury to Courtney’s left eye region immediately after the incident.  Coach McCloud speculates that Courtney was probably injured by a swinging door after he left the gym area.  (Tr. 147, 148) Courtney testified that he sustained the injury when the Coach pushed his head to the floor.  Courtney’s version is most likely accurate, in that he left the gym to go to the nurse’s office for ice for his eye immediately after the incident.  (Tr. 19-21)

Sgt. Kenneth C. Boatman of the Waco ISD Police Department, in the course of investigating the incident, interviewed all of the students in the physical education class.  He testified that approximately half of the individuals he interviewed thought that Courtney and the Coach were “playing”. The other half thought “they were serious”.  “So it really couldn’t be substantiated whether or not this was a serious incident or a playful incident that resulted in injury, that’s the only thing I really couldn’t sort out.”  (Sgt. Boatman Tr. 90)

Because Sgt. Boatman could not determine whether the coach acted intentionally or playfully, he charged Mr. McCloud with the criminal offense of  Negligent Injury to a Child, as opposed to Intentional Injury.  (WISD Ex. 10) (Tr. 91) The county prosecutor declined to prosecute the case and caused it to be dismissed.  (McCloud Ex. E)

Sharing Sgt. Boatman’s difficulty, I conclude that the District did not sustain its burden of proving by a preponderance of the evidence that Coach McCloud administered corporal punishment to Courtney J., in violation of the District’s policy.  On the record, the Coach’s characterization of the incident as being one of horseplay is accepted.

c.  Notice

Coach McCloud was employed under a term contract, which the District proposed to terminate before the end of the contract period.  It is axiomatic that a teacher in Coach McCloud’s position possesses a property right in continued employment for the duration of the contract period.  For that reason, he is entitled to certain Due Process protections before being deprived of a significant property interest.  See Cleveland Board of Education vs. Laudermill, 470 U.S. 532 (1985) From the outset of the hearing, Coach McCloud, through his counsel, complained that he was advised that his discharge was being recommended because of the allegedly false employment application, and because he was arrested and charged with a crime.  (WISD Ex. 2).  He complains that he was never advised that violation of the corporal punishment policy was also being alleged.

Coach McCloud came to hearing prepared to refute the matter of the employment application and apparently assumed that the prior dismissal of the criminal complaint resolved the issue of his “arrest and charge”

The District’s Notice of Proposed Action, WISD Ex. 2, does not refer to a corporal punishment violation with any degree of specificity.  After the fact, and but a week before the hearing, counsel for the District attempted to bolster the original notice with his letter of April 14, 2001, addressed to Coach McCloud.  There, for the first time, Coach McCloud was advised that the District’s action was also based on “. . .the incident which occurred on November 20, 2001, at G.W. Carver Academy involving a student named Courtney J.” (WISD Ex. 1) No specific mention was made of the corporal punishment policy or guidelines.

The District has specific policy provisions in place for suspensions and terminations during contract terms.  (See, DFBA (Legal) McCloud Ex. F.)  The District policy provides as follows with regard to notice:

NOTICE: Before any term contract employee is dismissed for good cause, the employee shall be given reasonable notice in writing of the charges against him or her and an explanation of the District’s evidence, set out in sufficient detail to fairly enable the employee to show any error that may exist.  Cleveland Bd. of Educ. V. Laudermill , 105 S.Ct. 1487 (1985) (McCloud Ex. F)

I find that the District failed to comply with its own rules, in that Coach McCloud did not receive timely notice in writing of the charges against him with regard to the corporal punishment policy, and he never received an explanation of the District’s evidence, set out in sufficient detail to fairly enable him to show any error with regard to the corporal punishment charge.  With regard to the corporal punishment charge, Coach McCloud was denied fundamental due process of law.

CONCLUSIONS OF LAW

19. The Examiner has jurisdiction of this cause under Section 21.251 et seq., Texas Education Code, Chapter 21, Subchapter F.

20. Billy McCloud, as a matter of law, has never been convicted of a felony or misdemeanor other than violation of traffic laws.

21. The District did not sustain its burden of proving by a preponderance of the evidence that Billy McCloud violated the District’s policy on corporal punishment.

22. The District, in violating its own rules with regard to the termination of a term contract employee, denied Billy McCloud due process of law by failing to give adequate notice of the charges against him, and an explanation of the District’s evidence in sufficient detail to fairly enable him to show any error that may exist.

RECOMMENDATION
After due consideration of the evidence, the argument of counsel, and the law, the undersigned Examiner recommends as follows:

That Billy E. McCloud be reinstated as a teacher/coach in the Waco Independent School District under the terms of his employment contract. 

Signed this 19th day of April, 2001.

Karl H. Moeller

Certified Independent Hearing Examiner  
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