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LARRY SKINNER                                            *       BEFORE THE 

                                                                           *

V.S.                                                                     *       CERTIFIED HEARING

                                                                           *        EXAMINER

WESLACO INDEPENDENT                             *      

SCHOOL DISTRICT                                         *        THE STATE OF TEXAS


INDEPENDENT HEARING EXAMINER’S RECOMMENDATION

DATE OF HEARING:     APRIL 23,24, 1998

HEARING LOCATION:     Weslaco Independent School District, 4Th Street, Weslaco,                                                             Texas 

APPEARANCES:        Royston, Rayzor, Vickery, & Williams, L.L.P. by Mr. Ewing E. Sikes, III,                                           Attorney for Larry Skinner, 55 Cove Circle, P.O. Box 3509,                                                            Brownsville, Texas 78523-3509

                                          Mr. Juan Gonzalez,Attorney for Weslaco Independent School                                                        District,(hereinafter referred to as Petitioner) 420 West University                                                  Drive,  Edinburg, Texas 78539

ALSO PRESENT: Larry Skinner (hereinafter referred to as Respondent)

WAIVER:                                    THE PARTIES,   WAIVED THE RIGHT TO A                                                                             RECOMMENDATION BY THE DATE PRESCRIBED BY                                                           SUBSECTION (A) SECTION 21.257 OF THE TEXAS                                                                EDUCATION CODE.

BASIS OF THE HEARING:    

RESPONDENT, LARRY SKINNER, APPEALS THE DECISION OF PETITIONER, WESLACO INDEPENDENT SCHOOL DISTRICT TO RECOMMEND DISCHARGE FROM HIS CONTINUING CONTRACT OF EMPLOYMENT UNDER SECTION 21.156 OF THE TEXAS EDUCATION CODE..

PETITIONER CONTENDS THAT IT HAS GOOD CAUSE TO TERMINATE RESPONDENT’S EMPLOYMENT PURSUANT TO SECTION 21.156 OF THE TEXAS EDUCATION CODE .  
The “good cause” being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts.(see Notice Letter as attached to this opinion and Numbered as #1)


FINDINGS OF FACT

After due consideration of the Pleadings and matters officially noticed, in my official capacity as Hearing Examiner, and after due consideration of the testimony of  the witnesses, I make the following Findings of Fact:

1.  On March 12, 1998 Respondent received a hand delivered letter from Robert Sepulveda, President of the Weslaco Independent School District, Board of Trustees.

2.  The above mentioned letter stated that Respondent was discharged from his employment with Petitioner.  Respondent was employed  under a continuing contract.  This letter in part stated:

“Section 21.156 provides that a school district may discharge a teacher at any time for “good cause as determined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated districts in this state.” This proposed action is based on statements made by the students in your class and the recommendation submitted by your principals.  These specific incidents are reflected in your personnel file; however, they are also set forth in detail below.

1.  Leaving campus without permission on September 23, 1997

2.  Leaving campus without permission on December 2, 1997

3.  Using improper language toward students

4.  Sexual harassment of a fellow employee.

5.  Audio taping of a student without receiving parental authorization.”

3. On April 23 and 24 of 1998 a hearing was held before this Independent Hearings Examiner.

4.  On September 23, 1997 and December 2, 1997, Respondent was assigned to work at Mary Hoge Academy.

5.  Petitioner called several witnesses, to wit: Mr. Ruben Alejandro principal of Mary Hoge Academy, Mr. Neil Miller Assistant Principal at Mary Hoge Academy, and Mr. Alonso Barbosa Jr. Assistant Principal at Mary Hoge Academy.  Each stated that on September 23, 1997 and on December 2, 1997  respondent did not have permission to leave campus 

5.  Respondent testified that he had complied with the written regulations regarding leave of absence and that on December 2, 1997 he called the schools automated answering service and left a request for ½ day leave.  Respondent further testified , regarding the September 23, 1997 allegation, that he left campus five minutes before the lunch bell and that he returned to work prior to his next class.  Respondent further stated teachers are not required to sign-out when leaving campus during  lunch.

6.  Petitioner called Gabriel Anthony Cantu, a student at Mary Hoge Academy, to testify regarding Respondent’s  improper use of language toward a student.  Gabriel Cantu stated that Respondent called him a “faggot” during basketball practice.

7.  Respondent denies calling Gabriel Cantu a “faggot”. 

8.  Petitioner called Ms. Melva Segura to testify regarding  her sexual harassment by Respondent.  Ms. Segura testified that she was employed as an office clerk in Mary Hoge Academy and that Respondent was a coach at the Academy.  Ms. Segura stated Respondent on several occasions told her that “She looked fine”, “guys are always after you”, and invited her to lunch while stating that her outfit “looks real nice”.  Ms. Segura further testified that in January of 1998, she went out of her office to deliver a message to Mr. Leo Serna, a coach at Mary Hoge Academy, and that Respondent engaged in “whistling” and improper comments while she was attempting to deliver the message. 

9.  Ms. Carey Boleach, Counselor at Mary Hoge Academy, testified that Ms. Melva Segura had been very upset regarding the sexual harassment by Respondent.  Ms. Boleach testified that she had no personal knowledge regarding Respondent’s actions on this matter.

10.  Respondent testified and denied  the sexual harassment of  fellow employee,  Ms. Segura .  Respondent called Mr. Leo Serna, Coach at Mary Hoge Academy, to testify that he had not seen Respondent sexually harass Ms. Segura.

11.  Petitioner called Mr Aaron Castillo, father of Michael Castillo(student at Mary Hoge Academy), to testify that he had not given Respondent permission to audio tape his son . 

12.  Respondent admits that he did audio tape Michael Castillo without the written permission of a parent.  Respondent contends that he taped Michael Castillo only for the purpose of maintaining discipline in his class and in furtherance of classroom instruction. See 26.009 Texas Education Code.

13.  Petitioner did not call a witness to testify  regarding the “accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”  See 21.156 Texas Education Code.

14.  This Hearings Examiner informed both parties that they may submit a legal brief regarding Petitioner’s failure to present evidence on the “accepted standards of conduct for the profession as generally recognized and applied in similarly situated  school districts in the state.”Texas Education Code Section 21.156

15.  Petitioner did not submit a legal brief on the issue as stated above.  Respondent’s Brief is attached to this Recommendation as Exhibit #6 


DISCUSSION
The hearing was held on April 23 and 24 of 1998.  A Certified Court Reporter, Rhonda A. Martin- Bryant & Stingley , Inc. Certified Court Reporters 2010 E. Harrison, Harlingen, Texas 78550, swore the witnesses and made a record of the testimony and exhibits as admitted into evidence.  This Hearing Examiner does not have the benefit of this record because Petitioner refuses to pay for said record.  This Hearing Examiner talked to “Millie” of Bryant & Stingley Certified Court Reporters 1-800-462-0253.  I was informed that the case had been settled and that the reporter had been instructed not to transcribe the record of the hearing.  I subsequently checked with the attorney for Petitioner and was informed that the case had been settled.  A copy of the settlement agreement dated April 29, 1998 as drafted by Respondent’s attorney and signed by Petitioner’s attorney  is attached to this opinion and marked as #2.  

On April 30, 1998 Respondent’s attorney sent written notice to Petitioner’s attorney withdrawing Respondent’s consent to the agreement as signed on April 29, 1998.  The letter also stated that Respondent’s attorney had been released by Respondent 

and could no longer represent Respondent in an capacity. A copy of this letter is attached to this opinion and marked #3.

On May 7, 1998 Petitioner sent a letter directly to Respondent informing Respondent that Petitioner considered the April 29, 1998 agreement as binding.  The letter further stated that a Motion For Declaratory Judgment seeking to Order Respondent to sign the Release according to the terms of their April 29, 1998 agreement would be filed.(See Exhibit #4)

I have spoken to Petitioner’s attorney and have been informed that such a Motion has been filed and is pending in District Court.

I received a fax from Mr. Larry Skinner(Respondent) stating that he did not consent to the settlement.(See Exhibit #5)

I subsequently spoke to Petitioner’s attorney and requested that he authorize the transcription of Respondent’s hearing as required because it was needed by this hearing officer in the preparation of a Recommendation on this matter. I was informed that the “District” considered this matter closed and would not pay for the Court Reporter’s fees.

I stated that the written record of the hearing was essential to my work and that failing said record I would have to continue work on this Recommendation from my notes and memory as well as from my file as needed along with all the inherent risks associated with not having the written record of a two day trial.  

As stated in the Findings of Fact, Respondent is employed under a continuing contract of employment with the Weslaco Independent School District.  Section 21.156 of the Texas Education Code provides for the discharge of an Employee as Respondent for good cause.  This section clearly defines “good cause” as “being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”

 Petitioner did not call a witness to testify regarding what is the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  However,  Petitioner did present evidence as to the alleged conduct of behavior and performance by Respondent, which if proven by a preponderance of the evidence, severely question Respondent’s standard of conduct for the profession.  

The Code Construction Act (Texas Government Code, Chapter 311.011(b)) states that “Words and phrases that have acquired a technical or particular meaning, whether by legislative definition or otherwise shall be construed accordingly.”

“Good Cause” as used in section 21.156 of the Texas Education Code is a phrase that has acquired a particular meaning by legislative definition.  In enacting a statute, it is presumed that the entire statute is intended to be effective, that a just and reasonable result is intended and that a result feasible of execution is intended.  See Section 311.021 Texas Government Code.  Section 21.156 of the Texas Education Code is not ambiguous and provides a clear definition of “good cause” for the discharge of a school teacher employed under a continuing contract.

The necessary elements that must be proven are set out in this section and can be met through the testimony of qualified professionals in the field of education.


CONCLUSIONS OF LAW
After due consideration of the testimony, matters officially noticed, and the foregoing findings of fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.  Jurisdiction is proper under Texas Education Code, Section 21.251 (a) (2).

2.  The Notice of Termination provided to Respondent by the Weslaco Independent School District Board of Trustees was sufficient to satisfy due process and the Texas Education Code Requirements.

3.  The credible evidence failed to prove by a preponderance that Respondent violated district policy by leaving campus without permission on September 23, 1997 and December 2, 1997.

4.  The credible evidence failed to prove by a preponderance that Respondent used improper language towards a student.

5.  The credible evidence failed to prove by a preponderance that Respondent sexually harassed a fellow employee.

6.  The credible evidence proved by a preponderance that Respondent audio taped a student without receiving parental authorization.  However, Respondent’s assertion that the audio taping of the student  was for the purpose of maintaining discipline and in furtherance of classroom instruction provides an exception to Section 26.009(a)(2).

7.  The Petitioner failed to provide sufficient proof that it has “good cause” to discharge Respondent under Section 21.156 of the Texas Education Code.


RECOMMENDED RELIEF
After due consideration of matters officially noticed, the evidence produced at the Hearing and the foregoing findings of facts and conclusions of law, it is recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Mr. Skinner(Respondent) to his status of a continuing contract employee with the Weslaco Independent School District together with all back pay and employment benefits due on said contract.

Signed and issued this____ day of May, 1998.

________________________________________

MARIO A. TREVINO

INDEPENDENT CERTIFIED HEARING EXAMINER
cc: 

Dr. Robert Sepulveda

Weslaco Independent School District

P.O. Box 266

Weslaco, Texas 78599

Mr. Juan Gonzalez

      Attorney At Law

      420 West University Drive

      Edinburg, Texas 78539

     Mr. Eddie Sikes

     Attorney at Law

     55 Cove Circle

     Brownsville, Texas 78523

