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Decision of the Hearing Examiner

Background


Ms. Barbara Gordon has been employed by Houston Independent School District (“HISD”) since 1985.  She has been a kindergarten teacher at Askew Elementary and Ashford Elementary.  

     
In a letter dated March 26, 1999, the HISD Superintendent recommended that Ms. Gordon’s employment with HISD be terminated.  The summarized grounds were as follows:

1. Physical or mental capacity preventing performance of the contract of employment; and 

2.     for good cause as determined by the Employer, good cause being the failure of the Teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.


Mr. Greene contested the proposed termination and a Certified Independent Hearing Examiner was assigned to this matter pursuant to Section 21.251 et. Seq. Of the Texas Education Code (“Code”).  A hearing on the merits was held on June 24 and 25, 1999. 

Myra Schexnayder of the law firm of Feldman and Rogers, LLP represented HISD.  Ms. Gordon appeared pro se.  HISD had forty (40) exhibits and Ms. Gordon had fourteen (14) exhibits.  HISD presented five (5) witnesses and Ms. Gordon presented five (5) witnesses.                       

a. For HISD
1. Anne Patterson, HISD West District Superintendent

2. Richard Lane, Jr.                                 

3. Mary Ann Polhemus, Principal of Ashford Elementary

4. Dr. Charles B. Covert, M.D.                     

5. Carlton Tucker                                                    

b. For Ms. Gordon

1. Joanna Chevalier

2. Sharon Bishop

3. Kevilee S.

4. Pamela Rollins

5. Barbara Gordon

Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as a duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following findings of fact:

1. Barbara Gordon was first employed by HISD in 1985, as a kindergarten teacher.  At that time, Ms. Gordon was assigned to Askew Elementary.

2. In September of 1992, Ms. Gordon was transferred to Ashford Elementary due to a drop in enrollment.  Ms. Gordon remained at Ashford for the 1993 – 94 school year and part of the 1995 – 96 school year.

3. In September of 1995, Ms. Polhemus, principal of Ashford Elementary initiated a referral through HISD Health and Medical Service Department based on observed and reported conduct attributed to Ms. Gordon.

4. Upon receipt of the referral, Dr. Mattye Glass, Director of Health and Medical Services scheduled an appointment for Ms. Gordon with Dr. Robert Bacon for a psychiatric evaluation.

5. Following the evaluation, Ms. Gordon was removed from her teaching position for the 1995 – 96 school year after being diagnosed with major depression by Dr. Bacon.

6. Ms. Gordon was then placed in a clerical position by HISD.

7. Ms. Ann Patterson, HISD West District Superintendent, kept a teaching job at Briargrove Elementary open for Ms. Gordon until Ms. Gordon could furnish HISD with a letter from her doctor stating that she was able to assume her duties.

8. In August of 1997, Ms. Gordon was notified that she would be given a teaching position if she were deemed medically fit to return.

9. In October of 1997, Ms. Gordon provided a statement from her physician, Dr. Ricardo Daichman, M.D., which stated that she was still suffering from depression.

10. In September of 1998, Ms. Gordon refused to assist in any additional clerical duties and Dr. Daichman provided a letter that her refusal was based on her inability to handle any additional stress.

11. Following a conference in March of 1998, Ms. Patterson gave Ms. Gordon more time to get a letter from her doctor stating that she was fit to return to work.

12. On March 28, 1999, Ms. Patterson and HISD notified Ms. Gordon that they were officially proposing termination.

13. On April 30, 1999, Ms. Gordon delivered a letter from Dr. Daichman, who had been treating Ms. Gordon since 1995, stating that she was able to return to the classroom provided that she exhibited no symptoms of clinical depression.  HISD Exhibit’s 28 & 35

14. Ms. Patterson requested another psychiatric examination.

15. Ms. Gordon received three (3) days of testing under Dr. Charles B. Covert, M.D.  Consequently, Dr. Covert testified to the following:

a. Ms. Gordon does not suffer from depression; [Tr. Page 405:24]

b. Ms. Gordon does not require psychiatric treatment; [Tr. Page 334:7]

c. Ms. Gordon instead has a borderline personality disorder that is not treatable; [Tr. Pages 336:3 – 11]

d. Due to the fact that Ms. Gordon denies the behavioral accusations against her, she is in denial and her prognosis is that she is not treatable; [Tr. Page 337:2]

e. Under cross-examination by Ms. Gordon, Dr. Covert admitted that he never examined Ms. Gordon’s previous physician’s records, and never requested her school records prior to the referral.  [Tr. Page 358:1]

16. In Dr. Covert’s opinion:

a. Ms. Gordon should have never become a teacher; [Tr. Page 398:22]

b. her contract should be terminated;

c. other schools should be warned about her in the event that they inquire; and

d. her license should be revoked.  HISD Ex-37

Discussion

In testimony, Ms. Gordon argues that her depression and removal from teaching was a combination of things, including not being provided proper materials to teach and harassment by the administration employees following an EEOC complaint that resulted in constant monitoring by Ms. Polhemus and other employees.

HISD argues that in the event Dr. Covert had stated that Ms. Gordon was capable, she would have been put back to work at Briargrove Elementary.  [Tr. Vol. 2 556:5 – 13]  HISD also argues that the release from Dr. Dacihman is not a full release and that coupled with Ms. Gordon’s behavior as a clerk another examination was ordered.  [Tr. Vol. 2 617:1 – 10]

If is difficult for me to understand how HISD can assert that is has proven its case by a preponderance of the evidence due to the following facts:  

a. HISD first removes Ms. Gordon due to her behavior and Dr. Bacon’s recommendation that she suffers from major depression;  HISD Exhibit’s 14 & 18

b. HISD then makes no objection to any of Dr. Daichman’s letters until HISD received a letter stating that she be allowed to teach as long as she exhibits no signs of depression;

c. However, HISD then accepts the expert testimony of Dr. Covert that Ms. Gordon does not suffer from depression, but that she suffers from a “borderline personality disorder” and that the “should never teach again, anywhere!”


HISD, through exhibits and testimony presented by two HISD consultants, makes two different diagnosis of the same person.  The contradictions in the expert testimony combined with the release from Ms. Gordon’s doctor demonstrates that HISD failed to present enough evidence to prove their case.

Conclusions of Law

After due consideration of the evidence and the matters officially noticed in the Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law:

1. Pursuant to Sec. 21.251 et. seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.

2. HISD has not demonstrated by a preponderance of the evidence that Ms. Gordon’s mental capacity prevents that performance of her contract of employment, thereby not warranting her termination pursuant to Section 5(e) of Ms. Gordon’s contract.

3. HISD has not demonstrated by a preponderance of the evidence that Ms. Gordon failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly-situated school districts throughout the State of Texas, thereby not warranting good cause for her termination pursuant to Section 6(g) of Ms. Gordon’s contract.

4. If any Conclusion of Law is more properly characterized as a Finding of Fact it is hereby adopted as such.  If any Finding of Fact is more properly characterized as a Conclusion of Law it is hereby adopted as such.

Recommendation


Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned Hearing Examiner recommends that rejection of the proposal to terminate the employment of Respondent, Barbara Gordon.


Signed and Issued this the 5th day of August 1999.







_____________________________________







Jeffrey Bendit







Independent Hearing Examiner
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