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Statement of the Case
Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, Donald L. Myles’   (“Myles”) continuing teachers contract pursuant to the contract and Texas Education Code §21.154(5), on the basis of immorality, and good cause.  Myles requested a hearing, pursuant to Texas Education Code §21.159.

John W. Donovan is the Independent Certified Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by Mario Vasquez, Assistant General Counsel of the Houston Independent School District.  Myles is represented by Heather Peterson, Attorney at Law, Foreman, DeGeurin, Nugent and Gerger, Houston, Texas, and assistaed by James T. Fallon, III, Attorney at Law, (Houston, Texas.

By written agreement of the parties the Recommendation date was waived.  (Exhibit "A")

Mr. Myles’ Motion for Extension of Time to File Findings of Fact and Conclusions of Law,  (Exhibit "B") was denied by the Certified Hearing Examiner (Exhibit "C").


Findings of Fact

After due consideration of the credible evidence, and matters officially noticed, in my capacity as Independent Certified Hearing Examiner, I make the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)

1.
Donald Myles ("Mr. Myles") has been employed as a physical education instructor with the Houston Independent School District since 1978. (25:16-23).
 

2. Mr. Myles has worked as a physical education teacher at Houston Gardens Elementary School since 1994. (22:9-20; 23:2-6; 37:14-16).

3.
Mr. Myles received a continuing contract May 15, 1981. (HISD Exhibit No. 2).
 

3. Paragraph 5(a) of Mr. Myles' continuing contract states, '[the Teacher may be discharged and salary payments terminated by the Employer during the school year for immorality ... " (HISD Exhibit No. 2). 

4. HISD Board Policy 570.310 defines immorality as "conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District." (HISD Exhibit No. 47).

5. HISD Board Policy 751.000 states in part, "[d]iscipline shall be administered in accordance with guidelines published in the Board-approved ‘Code of Student Conduct: Your Rights and Responsibilities.’"

6. Houston Gardens Elementary Staff and Teacher Handbook "Areas of Importance" Rule No. 6 states teachers are to "(refrain) from any type of verbal or physical abuse..." (HISD Exhibit No. 39).

7. The 1999-2000 Code of Student Conduct provides Level I offenses to include, in part, "violations of rules or procedures established by the teacher; refusal to participate in classroom activities; general misbehavior such as horseplay, making excessive noise...’ any other act which disrupts the classroom or interrupts the operation of the class."  (HISD Exhibit No. 50.)

8. The 1999-2000 Code of Student Conduct provides the following options/responses to Level I acts of misconduct to include, in part, "oral correction, teacher-student conference, parent contact: note or telephone call to parent; student-counselor conference; detention (maintained by teacher) before or after school; other appropriate (HISD Exhibit No. 50).

9. The 1999-2000 Code of Student Conduct states the following procedures in handling Level I offenses to include, in part, "[a] record of the offenses and disciplinary actions (to be) maintained by the teacher or staff member on the appropriate form; the teacher should discuss the misbehavior with the parent, and administrator, or support personnel." (HISD Exhibit No. 50).

10. HISD Board Policy 422.200 states in part, "[as a matter of policy, corporal punishment is abolished as a disciplinary method within the Houston Independent School District.  Waivers to this policy may be obtained from the Superintendent of Schools in special circumstances as outlined in Board Policy and Administrative Procedures 754.200." (HISD Exhibit No. 42).

11. HISD Administrative Procedure 754.200 states, "[c]orporal punishment...shall be limited to spanking or paddling the student on the buttocks and is limited to a maximum of three 'pops.’  it cannot be used for a first violation but only for repeated violations." (HISD Exhibit No. 44).

12. The 1999-2000 HISD Code of Student Conduct states, "[w]hen corporal punishment is administered by a teacher, it must be done in the presence of either the principal, assistant principal, or dean." (HISD Exhibit No. 50).

13. The 1999-2000 HISD Code of Student Conduct states, "incidents of misbehavior that may lead to corporal punishment are to be written on the discipline card. This record should include the name of the certified professional witnessing the corporal punishment and will be filed in the principal's office."  (HISD Exhibit No. 50).

14. Houston Gardens Elementary School did not have a waiver of exemption from the corporal punishment policy from the Superintendent of Schools during 1999-2000.  (HISD Exhibit No. 3) (137:17-20).

15. Houston Gardens’s teachers were informed that the school would not be utilizing their waiver nor had a waiver for corporal punishment for the upcoming school year in August and September 1996. Mr. Myles admitted that he was informed that the waiver was not in force in 1997.  (HISD Exhibit No. 27) (45:11-22; 75:2-12).

16. On March 20, 1991, Mr. Myles received a reprimand from the District Superintendent for using excessive force against Jonathon M., a student at Stevens Elementary School.  (HIS Exhibit Nos. 35 and 36) (55:1-25, 56:1-7; 57:20-25, 58:1-25, 59::1-15).

17. In a letter dated march 20, 1991, the District Superintendent highly recommended that Mr. Myles seek in-service training regarding appropriate intervention and disciplining measures with children, but Mr. Myles did not comply with the recommendation.  (HISD Exhibit No. 35) (59:22-25, 60:1-13).

18. On March 7, 1997, Mr. Myles received a reprimand from Mr. Anderson for violating the District’s corporal punishment policy by hitting DeMarcus L. with a wooden ruler on his back.  (HISD Exhibit Nos. 26, 27, and 29) (60:23-25, 61:1-25, 62:1-22; 70:6-14; 72:23-25).

19. Mr. Myles knew that HISD Board Policy prohibited the use of excessive force against students, except under certain circumstances outlined in the policy.  (HISD Exhibit No. 49) (46:4-25; 47:1-20).

20. During the investigation of the incidents that occurred on April 5, 2000, the District learned that Mr. Myles hit Bryttany D. with a tree switch in October 1998. This incident occurred after Mr. Anderson told Mr. Myles that the school no longer had a waiver for the use of corporal punishment.  (HISD Exhibit No. 3) (75:21-25, 76:1-8, 22-25; 282:25, 283-284:1-25, 285:1-4; 396-397:1-25, 398:1-9; 436:12-25; 427:1-25, 428:1-5; 430:4-21).

21. On April 5, 2000, Mr. Myles was involved in an incident with student Franchesca B. while he was instructing health class.  (HISD Exhibit Nos. 3, 4,5, 6 and 7) (85:14-19).

22. Mr. Myles, believing that Franchesca B. was being disruptive, sent Franchesca to time-out in the pod area. (HISD Exhibit Nos. 3, 5 and 6) (89:16-25, 90:1-3, 17-25, 91:1-16; 223:5-8). 

23. Franchesca B. slammed the door as she left the classroom and sat down in the pod area., (HISD Exhibit Nos. 3, 4, 5 and 6) (92:14-23; 223:14-22; 224:3-7).

24.  Mr. Myles, leaving the remainder of his class unattended, confronted Franchesca in the pod area, grabbed her by the arm, pulled her up, shook her, dragged her into the girls' restroom, and closed the door to the girls' restroom.  (HISD Exhibit Nos. 3, 4, 5 and 6) (94:21-25, 95:1-12; 224:11-25, 225:1-8, 18-24).

25. Mr. Myles shook Franchesca B. in the restroom and he verbally confronted her  about her behavior. (HISD Exhibit No. 3) (101:5-8) (225:25, 226:1-5; 247:6-21).

26. Franchesca B. complained of back pain to her regular teacher, Ms. Cooper.  Ms. Cooper instructed Franchesca B. to call her mother. (HISD Exhibit No. 3) (229:19-25, 230:1-25, 231:1-4).

27. Mr. Myles admitted to Renita Laury, CPS Supervisor of grabbing Franchesca by the arm and taking Franchesca to the restroom. (465:14-22).

28. Franchesca B. sought medical attention on the same day of the incident.  Franchesca's medical records indicated that she had swelling and contusions to the posterior rib cage, contusions to the shoulder, swelling of the elbow with tenderness to palpation, and hematuria (blood in urine).  (HISD Exhibit Nos. 15 and 16) (231:7-15)

29. Mr. Myles made no disciplinary record at or near the time of the incident regarding Franchesca’s behavior or regarding the disciplinary tactics used to correct her behavior (103:12-25, 104:1-15).

30. HISD Board Policy 570.500 states, "[t]he employee is responsible for following the established rules of behavior for the Houston Independent School District and society in general as defined by local, state, and federal laws." (HISD Exhibit No. 40).

31. HISD Board Policy 754.200 states, "[a]buse of corporal punishment, when substantiated, may be grounds for dismissal." (HISD Exhibit No. 41).

32. HISD Employee Handbook states, "[a] regular employee may be dismissed for...physical assault or physical violence." (HISD Exhibit No. 51).

33. Paragraph 6(g) of Mr. Myles' continuing contract states, "[t]he Teacher may be released at the end of the school year and his employment with the Employer terminated at that time ...for good cause as determined by the Employer, good cause being the failure of the Teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas."  (HISD Exhibit No. 2).

34. Principle II Standard (5) of the Texas Educators' Code of Ethics states, "[t]he educator shall comply with written local school board policies, state regulations, and other applicable state and federal laws."  (HISD Exhibit No. 52).

35. Principal IV Standard (2) of the Texas Educators' Code of Ethics states educator shall not intentionally expose the student to disparagement."  (HISD Exhibit No. 52). 

36. Principal IV Standard (4) of the Texas Educators' Code of Ethics states [t]he educator shall make reasonable effort to protect the student from conditions detrimental to learning, physical health, mental health, or safety.  (HISD Exhibit No. 52).

37. Mr. Myles' conduct violated the "good cause" standard, and that Cypress Fairbanks Independent School District, a similarly situated school district, would move to terminate a teacher engaged in similar conduct.  (HISD Exhibit Nos. 1-3, 5-10, 12-15, 18-24, 26-27, 29, 35-52) (496:3-18; 497:19-25; 498:1-10; 499:14-25; 504:5-25, 506:1-12; 507:21-25508:1-14, 19-25, 509:1-25, 510:1-3).

38. Most, or all school districts would move for termination against a teacher engaged in this type of conduct. (HISD Exhibit Nos. 1-3, 5-10, 12-15, 18-24, 26-27, 29, 35-52) (498:11-18).


Discussion

HISD contends that it has lawful cause to terminate Myles’s continuing contract based on the following reasons:

a.
Immorality [HISD Contract]

b.
Good Cause [§21-151(a) Tex. Educ. Code]

HISD must prove by a preponderance of the evidence that it had lawful cause to propose termination of Myles’s continuing contract. [Texas Education Code, §21.256(h)] That is, the greater weight and degree of credible evidence must support that an act or acts of immorality occurred, and/or good cause exists. 

The preponderance of the credible and persuasive evidence does not support the allegations of HISD that Myles acted immorally, but the credible and persuasive evidence does support there being good cause for termination.


I.


IMMORALITY

HISD board policy §570.310(a) [HISD 4] defines immorality as "conduct which the board determines is not in conformity with the accepted principles of right and wrong behavior, or which the board determines is contrary to the moral standards which are accepted within the district".

HISD accuses Myles of acting immorally in physically disciplining certain students on several occasions.

It is clear, and certainly not argued otherwise by either party in this case, that for a teacher to be effective with students the teacher must have control of the students under his/her care.  The issue, therefore becomes whether or not the control enforced by the teacher, Myles in this case, occurred, or rose to the level of being immoral, (..."contrary to moral standards which we accepted"...) as this term is defined by HISD policy. 

The "moral standards" of HISD includes physical discipline of the student by teachers, or administrative personnel, (Findings of Fact, No. 13) in limited situations and under certain circumstances, (140:4-7) including paddling. (142:9-11)

It can easily be concluded that the, same or similar physical discipline of a student may or may not be considered "immoral" depending the circumstances and technicalities.  Also, physical contact of a student by a teacher may or may not be "immoral" depending on the perception of individuals.

As supported by the evidence, the physical contact or Mr. Myles with the students appears to have been done in the context of discipline, which the school district accepts as a moral standard in limited situations and following certain guidelines.

Mr. Myles’ physical discipline is clearly outside the guidelines or technicalities established by HISD, and although unprofessional and unacceptable, does not rise to the level of immorality.


II.


GOOD CAUSE

The evidence supports the position that Mr. Myles often uses physical contact as an initial means of student discipline, as opposed to established guidelines based upon the level of misconduct and whether or not a waiver is in effect.  This is unacceptable because of the potentiality of injury to, and the endangerment of, the student, not to mention the negative effect on the students’ learning environment.

The record reflects that Mr. Myles had notice of the unacceptable use of physical discipline, (Finding of Fact, Nos. 19 and 20) yet continued the use of physical discipline with students in years 1998 through April, 2000, as set forth in Findings of Fact, Nos. 23, 27 and 28.  This presents an alarming pattern, and good cause for termination by the school district.


Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.158 and 21.251(a)(1).

39. The parties waived in writing the 45-day recommendation requirement of the Texas Education Code, §21.257(a).

3.
The incidents of alleged physical contact with students herein by Myles do not rise to the level of immorality.

4.
Houston Independent School District has failed to sustain  its burden by a preponderance of the evidence of immorality as described in his teacher’s contract to terminate Myles’s continuing contract.

40. The incidents of alleged physical discipline of students herein constitutes good cause for termination.

5.
HISD has sustained its burden by a preponderance of the evidence of good cause to terminate Mr. Myles as provided by §21.156(a) Texas Education Code.


Recommendation

Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees accept the HISD recommendation to terminate the Respondent, Donald L. Myles.

SIGNED and issued this 15th day of March, 2001.

____________________________________________

JOHN W. DONOVAN

INDEPENDENT CERTIFIED HEARING EXAMINER


CERTIFICATE OF SERVICE
I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the 15th day of March, 2001.

Ms. Heather Peterson, Attorney at Law

Foreman, DeGeurin, Nugent & Gerger

9009 Fannin, Suite 590

Houston, Texas 77010

Via Facsimile (713) 655-1812

Mr. Mario Vasquez

HISD - Legal Department

3830 Richmond, Level 3 East

Houston, Texas 77027

Via Facsimile (713) 655-1812

James T. Fallon, III

Attorney at Law

3100 Weslayan

Houston, Texas 77027

Via Facsimile (713) 623-2711

Mr. Donald L. Myles

14906 Windlea

Houston, Texas 77040

Via Regular U.S. Mail

_________________________

John W. Donovan

� References to the Transcript from the hearing are designated in the following manner: "[page:line(s)]"


�References to Exhibits offered and admitted into evidence by HISD are designated as follows: "[HISD __]", and references to Exhibits offered and admitted into evidence by Myles are designated as follows: "[Myles __]". 





