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PEDRO GUERRA                                               BEFORE AN INDEPENDENT

VS.                                                                         HEARING EXAMINER

                                                                              ASSIGNED BY THE

SAN DIEGO ISD                                                 COMMISSIONER OF                                                                                                      EDUCATION 

PROPOSED RECOMMENDATION OF HEARING EXAMINER


Statement of the Case

Petitioner Pedro Guerra appealed the decision of the Board of Trustees of the San Diego Independent School District, Respondent, to terminate Petitioner's employment contract with the Respondent.  Petitioner timely filed a written request for a hearing before a hearing examiner.  John J. Curtis is the hearing examiner appointed by the Texas Education Agency to hear Petitioner's appeal.  Mr. Jay Brim, Attorney at Law, Austin, Texas, represented Petitioner.  Mr. Mark Paisley, Attorney at Law, Alice, Texas, represented Respondent.  After written agreement of the parties to extend the time deadline for a recommendation of hearing examiner, as per V.C.T.A., Education Code, Section 21.257(c), said appeal hearing was conducted on May 9, 1996.  By the above-mentioned mutual agreement of the parties the hearing examiner's recommendation is due to the parties by May 20, 1996.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.  The San Diego Independent School District (hereinafter referred to as "SDISD") employed Pedro Guerra under a term contract during the 1995-1996 school year. Tr. 5, Joint Exhibit 1.

2.  Pedro Guerra has been a teacher for twenty (20) years.  With SDISD Guerra taught chemistry and physics and has been the science department chairman the last ten (10) years.  Tr. 198-199.

3.  Ms. Neida Estringel, SDISD superintendent, offered her opinion of Guerra that ". . . he performs well as a teacher." Tr. 182.

4.  On Saturday, February 10, 1996, Guerra participated as a school sponsor for a UIL competition in Laredo, Texas.  Guerra and other teacher/sponsors supervised approximately 20-25 SDISD high school students on this bus trip to the UIL competition in Laredo.  The bus and the SDISD competitors were in the parking lot of the school in Laredo where the UIL competition had  taken place, awaiting the results of the competition. Tr. 13-15, 58-61, 88-93.  Guerra had been seated in the front of the bus and walked toward the back of the bus to tell a student to lower the volume on a "boombox" that the student was playing. Tr. 15-17, 61, 93.  Guerra took out and opened a pocketknife and threatened to cut the wires of the "boombox", if the student did not comply with his instruction to lower the volume. Tr. 17-18, 61-63, 93-94.  The student lowered the volume. Tr. 17, 94.  Guerra put the knife away. Tr. 39.  Guerra then removed the baseball cap worn by the student with the "boombox" and "jokingly" (the student thought) swatted the student with the cap about his head. Tr. 18-19, 61, 94.  Guerra turned to walk back to the front of the bus.  At this moment a second student, seated behind the student with the "boombox", made physical contact with Guerra's buttocks and/or anus with an unsharpened pencil. Tr. 19-22, 41-47, 64-66, 94-96.  Guerra turned around, raised his hand, and struck with an open palm at the student he believed to have poked him with the pencil. Tr. 66-67.  Guerra's first slap unintentionally struck a

third student.  Guerra then grabbed both hands of the student who he believed had poked him and slapped the student twice on the left side of his head. Tr. 2224, 66-69, 96-98.  Both students that were slapped by Guerra testified that the blows resulted in cuts to their lip or inside of their cheek. Tr. 25-27, 69-70, 97-98.  Neither student sought or required medical attention. Tr. 81.  Guerra asked the students "How does that feel?" Tr. 24, 68, 98.  The students testified that Guerra used profanity toward them and in describing to the other sponsors what he had done in the back of the bus. Tr. 25-28, 68-70, 99-100.  The students were shocked and hurt. Tr. 28, 69.  The students reported the incident to their parents, who contacted school officials. Tr. 29, 71, 100.

5.  The following day SDISD Superintendent Neida Estringel and High School Principal David Villarreal met with Guerra to advise him of the allegations and hear his version of the incident. Tr. 111-12, 146-48.  Guerra readily admitted his actions, expressed no remorse, and offered no apology for his actions. Tr. 113-15, 122-23, 151.  Superintendent Estringel admitted that she never asked if Guerra would ever do this again or if he was sorry. Tr. 190.  Guerra told his supervisors that he felt justified in his actions and that he would do the same thing to any other student or parent or priest if he were poked in the "b***" by any of them. Tr. 114, 149-50.

6.  After investigating the incident, the Superintendent placed Guerra on suspension with pay.   The Principal and Superintendent recommended to the SDISD Board of Trustees that they terminate the employment of Guerra. Tr. 119-20, 160-62.  The Board of  Trustees voted to suspend Guerra without pay and proposed termination of Guerra's term contract at its meeting of February  22, 1996.  Guerra did not appear before the Board of Trustees and received notice of the Board's action by letter, dated February 23, 1996.


Discussion

 A. Guerra's Slap of the Students.  There is no insult, no affront, nor any embarrassment that can conceivably justify a teacher striking a student in angry reaction.  This is so, as the Petitioner admitted, because teachers should be held to a higher standard than students--to reason, not react. Tr. 226.  Teachers model behavior for their students.  Further, a prior Commission decision noted that the striking of a student about the face is a "flagrantly inappropriate exercise of corporal punishment." See Mathis v. Angleton ISD, No. 146[2]-RI-780 (Comm'r Education, May, 1982), p. 4-5.  Whether the student that touched Mr. Guerra with the pencil acted intentionally, or upon which particular part of Mr. Guerra's body the pencil might have been prodded, is simply irrelevant to any analysis of the appropriateness of Mr. Guerra's reaction.

In retrospect, Mr. Guerra stated that the proper  way to have handled the incident would have been just to write out a report of the incident and turn it in to the principal. Tr. 202.  Additionally, he now believes his reaction to the touching was not justified. Tr. 214.  Further, Guerra testified that he was not given a chance to apologize (Tr. 225) and he now guarantees that "it won't happen again because of the things he has been through since February 10th." Tr. 223.

Though repenitent before the hearing examiner, the actions of Mr. Guerra (the use of profanity toward students and the multiple blows toward the students) clearly demand discipline, so that he and fellow teachers understand that such actions will not be tolerated.

B. The District's Investigation.  High School Principal David Villarreal and Superintendent Neida Estringel acted swiftly and appropriately to insure the safety of their students.  Ms. Estringel called Mr. Guerra the next day to interview him.  After the interview she decided that it would be best if Mr. Guerra did not come to school until she called him. Tr. 151.  After the students and other sponsors had been interviewed on Monday, February 12th, the superintendent advised Mr. Guerra that he would not return to the classroom for the rest of the year and that she would recommend termination of his employment. Tr. 160.  The superintendent then informed Mr. Guerra that he would be suspended with pay until the recommendation would be taken to the Board. Tr. 160.

Principal Villarreal listed the factors he considered in his recommendation to terminate Mr. Guerra--(1) his lack of remorse; (2) his statement that he would repeat the action if poked again in a similar manner, be it by anyone; and (3) that one of the students did not want to go to class if Mr. Guerra was there. Tr. 120-21.  Principal Villarreal admitted that when he asked Mr. Guerra if he would do such a thing again, it was in the context of "the poke in the b***" and he further conceded that he did not know that such a context (i.e., a student poking a teacher in the b***) would ever happen again. Tr 133-34.  Principal Villarreal did not check in his investigation to see what training in student discipline Mr. Guerra might have had. Tr. 139.  No attempts at mediation occurred because, Villarreal stated, the families of the students did not want to talk with Mr. Guerra. Tr. 139-40.  Principal Villarreal did not file any assault report against the student involved. Tr. 141.

Superintendent Estringel testified that her main reason for recommending termination was that she could not be certain that Mr. Guerra would refrain from hitting a student if ever placed in a situation like he had been put in. Tr. 161.  She considered nothing else, except review of his personnel file, in making her decision. Tr. 161.  Though Mr. Guerra volunteered information about slapping the hand of a student years before in another district, Ms. Estringel did not ask him any questions about the matter and it was not reflected in his personnel file. Tr. 172.  Ms. Estringel called Mr. Guerra to give him notice of the Board meeting at which time they would consider the termination. Tr. 173.  Mr. Guerra did not appear before the Board of Trustees before they voted for termination of his employment. Tr. 175.  Finally, Superintendent Estringel did not consider alternative dispute resolution or using a counselor to mediate with the involved parties. Tr. 186.

C.  Applicable Commission Decisions.  Both Petitioner and Respondent ably argued their client's positions and presented various precedential opinions to this Hearing Examiner.  Several cases addressing appropriate discipline allude to warnings to comply with District policy or modify behavior, prior to termination. See Harris v. Fort Worth ISD, No. 086-R2-1288, (Comm'r Education, April, 1990) (petitioner repeatedly failed to comply with policy re corporal punishment); Howard v. Clifton ISD, No. 097-R2-188, (Comm'r Education, January, 1990) (petitioner's discharge grounded on repeated failure to follow local policy re physical discipline);

Burton v. Ballinger ISD, No. 282-R2-586, (Comm'r Education, April, 1987)(previous reprimands of petitioner).  On the other hand, a school district may terminate a teacher's employment rather than risk the possibility that the teacher might engage in further similar conduct. See Whalen v. Rocksprings ISD, No. 065-R1b-284 (Comm'r Education, July, 1985), p. 15.  Whalen instructs us further, however, that a teacher may not be terminated for participating in any harmful activity no matter how minor; the harm must be significant. Id.

The ultimate issue, therefore, to be addressed in order to determine if the Respondent had good cause to terminate Mr. Guerra's employment with the district is whether the harm involved in this incident was significant.  Both students that were struck by Mr. Guerra testified that one cut his lip on his braces (but bled less than a minute) and the other had a little bit of blood on the edge of his tooth. Tr. 26, 81, 98.  The student that was slapped twice did not see a doctor or an orthodontist. Tr. 81.  Neither student intended initially to report the matter until a parent overheard them discussing the incident. Tr. 29.  The Respondent offered no evidence that any of the students sought or required any counseling to deal with any possible emotional impact from the incident.   Considering all these facts, I do not find the harm to be significant.

Secondly, is it likely that this incident will be repeated?  In Mathis v. Angleton ISD, No. 146[2]-R1-780, (Comm'r Education, May, 1982), a teacher slapped a student across the face for singing a vulgar word during the singing of the "Eyes of Texas."  The Commissioner upheld the termination of the teacher, not because of the slap, but because of the teacher's refusal to assure that such a deed would not happen in the future.  In Mr. Guerra's case, his initial angry response to the speed of the superintendent's investigation of the poking/slapping incident appears to have been caused by his already existent paranoia toward the Board of Trustees and his immediate supervisors, initially created by a promotional passover. Tr. 203.  In testimony before the hearing examiner Mr. Guerra stated that his actions were not proper and he would not react in the same way even if put in the same unlikely and unique situation again. Tr. 223.  Given the unlikeliness of a repetition of this fact situation it is not reasonable to believe that Mr. Guerra will engage in such conduct again.  To insure against such a repetition, if reinstated, Mr. Guerra must receive anger counseling or non-violent crisis intervention training as part of his staff development, before returning to the classroom.

   
The unlikely recurrence of this unique fact situation should not be construed to mean Principal Villarreal and Superintendent Estringel acted improperly in suspending Mr. Guerra.  Both supervisors acted in the best interest of the affected students to insure their safety.  By not employing a school counselor or psychologist, however,  to either (1) attempt to mediate between the students and their parents, and Mr. Guerra, or (2) counsel with the affected students to deal with any deleterious emotional impact from the incident; one or both of the following attitudes is revealed:  both administrators believed the harm to the students was not significant, and/or they arbitrarily decided to invoke the most severe penalty upon Mr. Guerra without first considering any "middle ground."  

The SDISD Board of Trustees ratified the recommendation of Superintendent Estringel without affording Mr. Guerra an opportunity to plead his case before them.  Superintendent Estringel testified that prior to the hearing she did not know that Mr. Guerra believed that he had been poked in the anus. Tr. 164.  Further, she testified that she never thought that there was a sexual assault aspect to the touch. Tr. 150.  Without a hearing before the Board of Trustees one can only speculate as to the completeness of the information presented to the Board of Trustees.  The Board's ratification of the superintendent's recommendation to terminate Mr. Guerra's cmployment contract without rebuttal from Mr. Guerra can only be considered a further arbitrary act, violative of due process. 


Conclusions of Law
1.  The proposal for termination is a result of Mr. Guerra's actions on February 10 and February 11, 1996.

2.  The Respondent did not have good cause to terminate Petitioner's employment for the single isolated incident on the bus, for the harm to the students was not significant..

3.  The Respondent did have good cause, however, to suspend the Petitioner without pay, in lieu of termination, through the end of the school year and pending Petitioner's training in anger counseling or non-violent crisis intervention, in order to insure the safety of the students involved.

4.  Petitioner's appeal should, therefore, be granted in part, and denied in part.

5.  Petitioner should be reinstated to his employment, conditioned upon his successful completion of anger counseling or non-violent crisis intervention training, as alluded to in V.C.T.A. Education Code, Section 21.451(a)(1), and at his expense, if necessary.

6.  Respondent's discipline of Petitioner should be modified to a suspension without pay through the end of the school year, in lieu of termination.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this 20th day of May, 1996.

                                                                        _____________________________________

                                                                         John J. Curtis,

                                                                         Hearings Examiner



