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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the professional term contract of Respondent Ricardo Corrales ("Mr. Corrales" or "Respondent") for the 1999-2000, 2000-2001, and 2001-2002 school years.  Prior to being placed on administrative leave with pay, Mr. Corrales was a third grade bilingual education teacher at Anson Jones Elementary School ("Anson Jones").    


The specific grounds for the recommended termination of Mr. Corrales' employment, as set forth in DISD's September 8, 1999 Original Petition which incorporates by reference the August 4, 1999 termination notice letter (Employer's Exhibit 8), are:


(1)
Mr. Corrales allegedly signed in/out for another person;


(2)
Mr. Corrales allegedly allowed another person to enter his attendance on the register;


(3)
On one or more occasions, the sign in/out times on the register did not accurately reflect Mr. Corrales' attendance and Mr. Corrales failed to attempt to correct the false information on the register; and 


(4)
On one or more occasions, Mr. Corrales defaced the register during the 1998-1999 school year.  

  
The DISD policy provisions under which Mr. Corrales' termination is recommended are as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  DF (Local), No. 1. 


(B)
Any act or conduct while at school, in or out of a classroom, that is indecent, obscene, illegal, cruel, abusive, or otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other District employees.  DF(Local), No. 2.


(C)
Altering or tampering with time cards, "sign in/out" roster, insurance records, or any other District documents or records, or making a false entry in, or false alteration of a District record. DF(Local), No. 18.


(D)
Making false or incomplete statements in any records, including applications for employment.  DF(Local), No. 19.


(E)
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders or supervisors.  DF(Local), No. 20.


(F)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  DF(Local), No. 24.


(G)
Failure to meet acceptable standards of conduct for employees in like or similar positions which would make continued employment of the employee detrimental to the best interests of the District.  DF(Local), No. 25.


(H)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy.  DF(Local), No. 29. 


(I)
Excessive absences, tardiness, or job abandonment.  DF(Local), No.31.


(J)
Any other reason constituting "good cause" under Texas law.  DF(Local), No. 32.  

 
II.


SCOPE OF HEARING EXAMINER'S JURISDICTION

Pursuant to the fair notice requirements under Texas law, the scope of the Hearing Examiner's jurisdiction is limited to review of the grounds for termination alleged in the September 8, 1999 Original Petition and August 4, 1999 Termination Notice.      



III.


FINDINGS OF FACT
(A)
PROCEDURAL BACKGROUND

(1)
By a letter dated August 4, 1999, Linda Solis, Principal of Anson Jones Elementary School, notified Mr. Corrales in writing of her recommendation to terminate his employment by the DISD as a teacher and placed him on administrative leave with pay pending any request for a hearing.


(2)
Mr. Corrales' request for a hearing was received by the Texas Education Agency on August 27, 1999.


(3)
No evidence was offered on the issue of when Mr. Corrales received the termination notice dated August 4, 1999.  DISD has not alleged that Mr. Corrales failed to file his request for a hearing within fifteen (15) days of his receipt of the August 4, 1999 termination notice as required by §21.207 of the Texas Education Code.  Accordingly, the Hearing Examiner must proceed as if Mr. Corrales timely filed his request for a hearing.       


(4)
On July 27, 1998, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(5)
By written agreement, the parties extended the deadline for the completion of the hearing and the written recommendation of the Hearing Examiner to October 18, 1999.  The closed hearing on the merits was held on October 4, 1999.  Petitioner Dallas Independent School District was represented by its employee Linda Solis and by its counsel Craig Capua of the law firm of Robinson West & Gooden, P.C.  Respondent Ricardo Corrales appeared in person and was represented by his counsel Gabriel H. Robles.

(B)
FACTUAL BACKGROUND

(6)
Mr. Corrales has been employed by DISD for approximately five years as a teacher.  There is no evidence of any prior negative performance reviews. 


(7)
During the 1998-1999 school year and for several years prior to that, Mr. Corrales was assigned to Anson Jones.  


(8)
During the 1998-1999 school year and for some period prior to that, Mr. Corrales was married to Sylvia Corrales who was employed at Anson Jones as a bilingual teacher's assistant.  Ricardo and Sylvia Corrales filed for a divorce in early May 1999.  (Hearing Transcript page 28)

(C)
DISCUSSION


Notice Of Proper Sign In/Out Procedure And Reprimand


(9)
The Faculty / Staff Handbook clearly instructs each staff member to sign in at the beginning of each work day and to sign out at the end of each work day.  (Employer's Exhibit 2, page 35)  Each staff member, including Mr. Corrales, at Anson Jones was given a copy of the Faculty / Staff Handbook at the beginning of the 1998-1999 school year.  (Employer's Exhibit 3)  


(10)
On February 2, 1999, Mr. Corrales received written notice from Esther Contreras, the Assistant Principal at Anson Jones, that his practice of signing in and out at the same time and signing in for the following day were contrary to DISD policies and procedures.  Ms. Contreras' letter to Mr. Corrales also directed him to follow DISD sign in/out procedures.  (Employer's Exhibit 4)


Ms. Contreras sent an identical notice and instruction to Sylvia Corrales on February 1, 1999.  On February 2, 1999, Mrs. Sylvia Corrales acknowledged receipt and Mr. Ricardo Corrales wrote a note back to Ms. Contreras on behalf of his wife.  (Employer's Exhibit 5) 


Ms. Joan Merkledove, the other Assistant Principal at Anson Jones, had also discussed the issue with Mr. Corrales and with Mrs. Corrales prior to February 2, 1999.  (Employer's Exhibits 4 and 5) 


(11)
The Hearing Examiner finds that Mr. Corrales was notified of proper sign in/out procedures at the beginning of the 1998-1999 school year.  The Hearing Examiner further finds that Mr. Corrales was notified of and reprimanded for failing to follow proper sign in/out procedures on or about February 2, 1999.    


Whether Mr. Corrales Signed In/Out For Another Person


(12)
At the hearing, Mr. Corrales denied ever signing in or out for another person.  DISD offered no testimony evidence that Mr. Corrales signed in or out for another person.


(13)
All of Mr. Corrales' sign in/out entries for the 1998-1999 school year are contained in ten pages of the register for Anson Jones.  (Employer's Exhibit 7)   


(14)
On the 10th page of Employer's Exhibit 7 are Mr. Corrales' sign in/out entries for the April 29, 1999 to June 2, 1999 period.  All the "out" entries for Mr. Corrales on this page are 3:45 and appear to be made by the same person.  There are no corrections or write-overs for Mr. Corrales' entries on this page.  Thus, presumably, all these entries were made by Mr. Corrales.  Pursuant to Texas Rules of Evidence 901(b)(3), the Hearing Examiner uses this sample of Mr. Corrales' handwriting as a basis of comparison for other entries in the register.   


(15)
Also on the 10th page of Employer's Exhibit 7 are Sylvia Corrales' sign in/out entries for the April 29, 1999 to June 2, 1999 period.  All the "out" entries are 4:00.  The number four (4) in the Sylvia Corrales entries are distinctive in that the three lines form a triangle.  In contrast, the number four (4) in the Ricardo Corrales entries has two parallel vertical lines that do not intersect to form a triangle.  


(16)
The Hearing Examiner finds that Mr. Corrales did not sign "out" for Sylvia Corrales during the April 29, 1999 to June 2, 1999 period.  


(17)
The 9th sheet of Employer's Exhibit 7 contains the "in" and "out" entries for Ricardo and Sylvia Corrales for the April 8, 1999 to April 28, 1999 period.  The Hearing Examiner finds that Mr. Corrales did not make any of the "out" entries for Sylvia Corrales during this period.


(18)
The 8th sheet of Employer's Exhibit 7 contains the "in" and "out" entries for Ricardo and Sylvia Corrales for the February 25, 1999 to April 7, 1999 period.  The Hearing Examiner finds that Mr. Corrales did not make any of the "out" entries for Sylvia Corrales during this period.


(19)
The 7th sheet of Employer's Exhibit 7 contains the "in" and "out" entries for Ricardo and Sylvia Corrales for the February 4, 1999 to February 24, 1999 period.  The Hearing Examiner finds that Mr. Corrales did not make any of the "out" entries for Sylvia Corrales during this period.


(20)
 The 6th sheet of Employer's Exhibit 7 contains the "in" and "out" entries for Ricardo and Sylvia Corrales for the January 7, 1999 to February 3, 1999 period.  The Hearing Examiner finds that Mr. Corrales did not make any of the "out" entries for Sylvia Corrales for this period.  


(21)
The Hearing Examiner finds that Mr. Corrales did make some "out" entries for Sylvia Corrales earlier in the school year including August 7, 12, 14, 18, 21, 24, 25, 28, 31, September 9, 11, 14, 25, October 12, 15, 19, 20, November 2, 3, and 11.  (Employer's Exhibit 7 sheets 1 and 2 and Respondent's Exhibit 1, pages 14 and 20)


(22)
The Hearing Examiner cannot readily determine if Mr. Corrales made any "in" entries for Sylvia Corrales at any time.  



(23)
The Hearing Examiner finds that Mr. Corrales did sign in or out for another person during the early months of the school year but did not do so at any time after he was warned and/or reprimanded by Ms. Merkledove and/or Ms. Contreras in late January or early February 1999.    

  
Whether Mr. Corrales Allowed Another Person To Enter His Attendance On The Register


(24)
The Hearing Examiner finds that Mr. Corrales did allow Sylvia Corrales to sign out for him on April 16, 1999, February 5 and 19, 1999, January 8, 12, 14, 15, 19, and 20, 1999, December 1, 2, 8, 10, and 11, 1999, November 6, and 13, 1999, October 2, 5, and 22, 1999, September 15, 16, 18, and 23, 1999, and August 4, 6, 10, 11, 13, and 17, 1999. 


(25)
The Hearing Examiner finds that Mr. Corrales did allow another person to make entries for him on the register both before and after he received a warning and/or reprimand from Ms. Merkledove and Ms. Contreras in January or February 1999.       

Whether On One Or More Occasions, The Sign In/Out Times On The Register Did Not Accurately Reflect Mr. Corrales' Attendance And Mr. Corrales Failed To Attempt To Correct The False Information On The Register


(26)
A member of the administration staff checked the register each morning after the staff sign-in period and placed a circle in all the empty slots to note the absence of the staff member.  The circle was also used to indicate other irregularities such as signing for the following day or unclear entry.


(27)
Mr. Corrales did not want a circle next to his name because it would indicate tardiness.  Mr. Corrales wanted a perfect attendance record.  However, he was sometimes late.  To avoid getting a circle in case he will be late, Mr. Corrales sometimes signed in for the following morning.  


(28)
On May 5, 1999, there is a circle in Mr. Corrales' "out" slot.  The circle cannot be for unclear entry because 3:45 is clearly written in the circle.  That means Mr. Corrales must have either signed out before 3:45 p.m. or failed to sign out at all on May 5, 1999 and inserted the entry later.  In either case, it means that Mr. Corrales inserted false information into the register.     


(29)
On May 7, 1999, there is a circle in Mr. Corrales' "in" slot.  The circle cannot be for an unclear entry because 7:50 is clearly written in the circle.  That means Mr. Corrales must have either signed in for that day prior to May 7, 1999 or he was tardy and had not signed in by the time the register was checked that morning.  In either case, Mr. Corrales inserted false data into the register.


(30)
On April 2, 1999 and April 6, 1999, there are circles around Mr. Corrales' "in" entries.  The circles cannot be for unclear entry because 7:50 is clearly written in both cases.  Again, this must mean that Mr. Corrales signed in for the following day or he was late.  Mr. Corrales inserted false data into the register for these two days.


(31)
The Hearing Examiner finds that even after he was warned and reprimanded on or about February 2, 1999, Mr. Corrales did on one or more occasions entered data into the register which did not accurately reflect his attendance and he failed to correct the false data.   On One Or More Occasions, Mr. Corrales Defaced The Register During The 1998-1999 School Year 

 
(32)
Mr. Corrales found a circle in the slot for his "in" entry for April 2, 1999.  He did not like it because it indicated that he was tardy.  Mr. Corrales crossed out the contents in that slot so that whatever was in it cannot be read.  Mr. Corrales entered his "in" time in the adjacent column which was empty because of a school holiday.  (Hearing Transcript pages 151 - 152; Employer's Exhibit 8)  

(33)
Also on April 2, 1999, Mr. Corrales found a circle in Sylvia Corrales' "out" slot for April 1, 1999.  Mr. Corrales crossed out the slot so that the contents cannot be read.  Mr. Corrales entered "4:00" in Sylvia Corrales' "out" slot for April 2, 1999 to replace the contents of the April 1, 1999 slot.  (Hearing Transcript pages 151-152; Employer's Exhibit 7, page 8)


(34)
The Hearing Examiner finds that Mr. Corrales' action of crossing out the contents of a time slot so that the contents cannot be read to constitute defacing the register.      

   
Other Findings

(35)
The Hearing Examiner finds Mr. Corrales' attitude to be immature and lacking in integrity.  He wants a perfect attendance record but he is not willing to arrive on time each morning to sign in on time.  Instead, he cheats by signing in a day in advance. 

    
(36)
Mr. Corrales argued that other members of the Anson Jones staff also did not follow the DISD sign in/out procedures.  Mr. Corrales failed to recognize that does not excuse his violation of policies and procedures.


(37)
The Hearing Examiner found Mr. Corrales' demeanor at various times during the hearing, particularly when Ms. Contreras and Ms. Merkledove were testifying, to be insubordinate.  The Hearing Examiner also found the tone of Mr. Corrales' handwritten notes to Ms. Contreras to be insubordinate.  (Employer's Exhibit 4 and 5) 


(38)
The Hearing Examiner found more than forty (40) register entries for Mr. Corrales to be written over or corrected.  


Mr. Corrales' entries in the Register were contained in ten (10) pages of the register.  On seven of those ten (10) pages, Mr. Corrales' sign in/out slot was either the first on the page or the first below an empty space.  On one (1) of the remaining three (3) pages, Mr. Corrales' slot was the last on the page.  Because of the location of Mr. Corrales' sign in/out slot on eight (8) of the ten (10) pages, the Hearing Examiner finds it unlikely that other persons would have accidentally written in Mr. Corrales' sign in/out slots more often than a handful of times during the school year.


The Hearing Examiner finds that it is more likely than not that the write overs or corrections resulted from Mr. Corrales' failure to follow DISD policies and procedures.


Conclusion  



(39)
The Hearing Examiner finds that Mr. Corrales, by allowing another person to sign in/out for him, especially after he had been instructed by his supervisors not to do it, has failed or refused to comply with DISD and/or the Anson Jones' sign in/out policies and procedures in violation of DF(Local), No.1.


(40)
The Hearing Examiner finds that by making entries into the register which did not accurately reflect his attendance, Mr. Corrales has altered or tampered with the sign in/out roster and made false entries into a District record in violation of DF(Local), No. 18.


(41)
The Hearing Examiner finds that Mr. Corrales has failed or refused to obey directives of his supervisors regarding the sign in/out register in violation of DF(Local), No. 20.


(42)
The Hearing Examiner finds that Mr. Corrales' conduct with regards to the sign in/out register would cause the public, students, and employees to lose confidence in the administration and integrity of the District in violation of DF(Local), No. 24.


(43)
The Hearing Examiner finds that Mr. Corrales continued his wrongful conduct even after he had been warned and instructed to stop the wrongful conduct on or about February 2, 1999.


(44)
The Hearing Examiner finds that Mr. Corrales has failed to meet acceptable standards of conduct for employees in similar positions and the continued employment of Mr. Corrales would be detrimental to the best interest of the District in violation of DF(Local), No. 25.


         
IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Corrales' teacher term contract and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued in January 1997 and as modified in May 1999.   


(6)
DISD has proved by the preponderance of the evidence that Mr. Corrales (a) allowed other person(s) to make entries for him on the sign in/out register, (b) entered data into the sign in/out register which did not accurately reflect his attendance when the entries were made, and (c) defaced the register on one or more occasions.  Mr. Corrales' conduct constitute violations of Board Policy DF(Local) numbers 1, 18, 20, 24, and 25 as alleged by DISD.


V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that (1) Mr. Corrales has failed to comply with the sign in/out policies of DISD; (2) Mr. Corrales has made false entries into the sign in/out register; (3) Mr. Corrales has refused to obey the directives of his supervisors; (4) Mr. Corrales has engaged in conduct which would cause the public, students, and employees to lose confidence in the integrity of the District; (5) Mr. Corrales continued in the wrongful conduct even after he had been warned to stop; and (6) the continued employment of Mr. Corrales would be detrimental to the best interest of the District.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 18th day of October, 1999.







_______________________________







         SUSAN Y. CHIN
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