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RECOMMENDATION
On the 24th day of July 1996, the above styled and numbered case in the matter of the proposed termination of ROBERT MENCHACA came on to be heard before the Independent Hearing Examiner of the Commission of Education of the State of Texas at the West Orange-Cove Consolidated Independent School District's Administration Building, 505 North 15th Street, Orange, Texas, in the Board of Trustees' conference room.

Emmett Sterling Huff, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commission of Education.  Petitioner is represented by Truman W. Dean, Jr., Staff Counsel, Texas State Teachers Association, 316 West 12th Street, Austin, Texas 78701.  Respondent is represented by Betsy Hall Bender, Attorney at Law, P. O. Box 26715, Austin, Texas 78755.

The hearing officer having examined the papers of the case and heard the evidence and argument of counsel finds that he has jurisdiction of the case and the parties pursuant to Section 21.251 of the Texas Education Code.


FINDINGS OF FACT
1.
On March 22, 1995, the Petitioner, Robert Menchaca (Menchaca), was employed under a term contract for the school years 1995/1996 and 1996/1997 by West Orange-Cove Independent School District (District).

2.
On April 16, 1979, Menchaca was issued teaching certificate number 462-68-51-48 which reflects among other that:

1.
Effective February 1, 1970, he held a life provisional certificate to teach High School Chemistry.

2.
Effective February 1, 1970, he held a life provisional certificate to teach High School Biology.

3.
Effective December 21, 1978, he held a life provisional certificate to teach High School Science Composite.

4.
Effective December 21, 1978, he held a life provisional certificate to teach High School Physical Science.

3.
Menchaca has taught school in Orange County, Texas since 1967.

4.
Menchaca taught High School Biology commencing 1970 until 1995 with the District.

5.
Menchaca was assigned to teach Physical Science during the Spring of 1995.

6.
On October 19, 1995, a female student of Menchaca's was called to Assistant Principal  Benny Smith's (Smith) office to discuss tardiness.  A male student of Menchaca's was called to the same office for discipline problems.  They, together, made assertions to Smith about Menchaca that involved Menchaca touching, "kissing on hand," "kissing on jaw."  Smith investigated between October 19 and October 26, 1995, a period of six (6) working days.  The hearing officer finds no evidence that reports were made to child protective services, to the Sheriff, or to the District Attorney.

7.
On October 31, 1995, Smith presented a letter to Menchaca dated October 26, 1995 stating alleged allegations of students and remedial action for Menchaca.

8.
The hearing officer finds that if District's Exhibit 14 reflects all the students contacted and interviewed by Smith; then, the letter at District's Exhibit 15 of October 31, 1995 is an amateurish generalization and overstatement by Smith.

9.
On November 8, 1995, Sherry Goth (Goth), Educational Specialists, Region 5, provided a summary of her class room observations of Menchaca for a period of 130 minutes to Smith.

10.
The summary was critical of the classroom management, classroom discipline, and teaching methodology.  Goth made suggestions for improvement.  The hearing officer finds no believable evidence of action by Smith or Garrett to implement the suggestions of Goth and to assist Menchaca.

11.
On November 21, 1995, Principal Garrett delivered a letter to Menchaca with substantially the same substance as Assistant Principal Smith's letter.  The hearing officer finds evidence that Menchaca complied substantially with the letter.

12.
At some time prior to November 30, 1995, Ritchatte Crosson, parent of the female student who made the initial allegations, filed a complaint with the City of West Orange Police Department.  After investigation, no charges were taken.

13.
On January 26, 1996, Donald B. Garrett (Garrett), principal of West Orange-Stark High School, completed a Texas Teacher Appraisal System Observation/Evaluation Record based on 50 minutes of scheduled observation.

14.
The evaluation was critical of Menchaca who failed to receive credit in 24 of the 65 categories of the evaluation.  The hearing officer finds no evidence of a proactive effort by Garrett, the Instructional Leader of the school, to facilitate improvement.  It is noted by the hearing officer that the Professional Growth Plan was not presented by Garrett until May 24, 1996, four (4) months after the evaluation and less than two (2) weeks before suspension of Menchaca.

15.
A letter dated February 7, 1996 from Attorney Steve Carlton asserted a claim against the District brought by mother, Ritchatte Crosson, on behalf of minor child asserting "damages in excess of $250,000.00."

16.
On March 26, 1996, the Superintendent informed Menchaca that the Board of Trustees of West Orange-Cove Consolidated Independent School District (Board) took no action to extend his contract at a meeting on March 8, 1996 and that his contract would be reviewed again at the April 8, 1996 meeting of the Board.

17.
On May 13, 1996, Cause No. D960195-C; Ritchatte Crosson as Next Friend for Charonikee Okies Crosson v. Robert Menchaca and West Orange-Cove Consolidated Independence School District; In the 260th Judicial District Court of Orange County, Texas was filed.  Hearing officer notes Attorney Steve Carlton at Page 6 of District's Exhibit 19 has made himself a fact witness as of April 1996.

18.
On May 22, 1996, the parents of a female student requested Garrett transfer their daughter out of Menchaca's class because of sexual harassment by two other male students.

19.
On May 24, 1996, four (4) months after the evaluation, Menchaca and Garrett signed a Professional Growth Plan.

20.
On May 28, 1996, a letter from Principal Garrett to Menchaca provides a summary of the student on student sexual harassment matter.  The letter asserts that Menchaca was derelict in his duties and demands improvement.

21.
The student transferred into the class on March 25, 1996.

22.
On June 6, 1996, L. Glen Neswick, Superintendent of the District (Superintendent), suspended Menchaca with pay for cause and informed Menchaca that the Superintendent planned to recommend to the Board that his contract be terminated for the following good cause:

1.
Deficiencies pointed out in observation reports, appraisals, or evaluations.

2.
Incompetence or inefficiency in the performance of required or assigned duties.

3.
Failure to meet the District's standards of professional conduct.

4.
Reasons constituting good cause for dismissing their employee during the contract term.

23.
The hearing officer finds no believable evidence that Menchaca sexually harassed a student.

24.
The hearing officer finds no believable evidence that the conduct of Menchaca by commission or omission violated one or more District policies.

25.
The hearing officer finds no believable evidence that the decision to reassign Menchaca from Biology to Physical Science in 1995 was based on legitimate educational or economic reasons.

26.
The hearing officer finds no believable evidence that building level administration took a proactive role to assist Menchaca in meeting expectations in the new field of Physical Science.

27.
The hearing officer finds no believable evidence that building level administration took a supportive role to assist Menchaca in meeting expectations for discipline and classroom management.

28.
The District has not shown by a preponderance of the admissible evidence that Menchaca is incompetent.

29.
The District has not shown by a preponderance of the admissible evidence that Menchaca fails to meet the District's standards of professional conduct.

30.
The creditability of Menchaca as a classroom teacher has been compromised to the extent that the District would be at risk to place Menchaca in a classroom at West Orange-Stark High School during the 1996/1997 school year.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the facts of the case, the hearing examiner makes the following Conclusions of Law:

1.
Menchaca has not received substantive due process from the District.

2.
The District has not carried its burden to shown by a preponderance of the evidence that there is good cause for the Board to terminate the contract of Menchaca in its last year.  Section 21.256 (h) of the Texas Education Code.

3.
The District argues "The reasons given to Mr. Menchaca for his proposed termination are specified reasons for contract discontinuation set forth in the District's bond policy DFBB (local)."  The hearing officer finds that DFBB (local) addresses non-renewal of term contracts not termination of contracts during the term.


RECOMMENDATION
After due consideration of the evidence in this case, the arguments of counsel and the law it is:

RECOMMENDED that the Board find that there is not good cause for termination of the two year term contract held by Robert Menchaca and that his suspension be lifted.

SIGNED this 5th day of August 1996.

__________________________________________

EMMETT STERLING HUFF

INDEPENDENT HEARING EXAMINER
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