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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

I.  Introduction

This is an employment termination case jurisdictionally grounded upon Texas Education Code's § 21.251(2).  


This case was tried for four days (February 25-26, 1998, and March 2-3 of 1998), per the Texas Rules of Civil Evidence (and per Subchapter F of the Texas Education Code), during which trial days this hearing examiner heard the testimony of 27 witnesses,
 -- the testimony of which is contained in 1256 pages of transcript and is related to some 39 trial exhibits.  


The start-date of the statutory time-line for this case was January 21, 1998.  The 45-day deadline was conditionally waived by the parties, based on a written agreement that the trial of this case would be concluded as follows:  "Findings of Fact, Conclusions of Law, and Recommendation are not due until seven (7) days after you [i.e., this hearing examiner] receive the trial transcript and trial exhibits (co-signed by attorneys Craig Capua and Alfonzo Greenidge).  I received the trial transcript and trial exhibits on Tuesday, March 17, 1998.  As noted below, this case is "ripe" for disposition (insofar as such relates to my hearing examiner role).


Per Paragraph 11 in my Amended Pre-Trial Order, I represented to the parties that I would consider whatever post-trial papers (e.g., closing argument/briefs, proposed findings and conclusions, etc.) the parties FAXed to me up to the 4th day after I received the trial transcripts and exhibits.  Thus, I was open to receive post-trial filings until (and including) Friday, March 20, 1998, although I actually received post-trial papers from both of the attorneys of record on March 17, 1998 (the same day I received the transcript volumes and exhibits).  Per said Paragraph 11 of my Amended Pre-Trial Order I indicated that I would not release my post-trial findings, etc., until the 5th day after I received the trial transcript and trial exhibits, so the earliest I could permissibly release this document (per said deadlines which the parties agreed to) was Saturday, March 21, 1998.


The Petitioner, Dallas I.S.D., seeks to terminate one of its employees, Respondent, teacher Roosevelt Robinson.  Petitioner was represented at trial by Attorney Craig A. Capua, Esq. (of Robinson, West & Gooden, P.C.).  Respondent was represented at trial by Attorney Alfonzo Greenidge, Esq. (of Alfonzo R. Greenidge & Associates).  Both counsel were competent, professional, proficient, and did an admirable job of preparing and developing the evidence at trial.  Throughout these proceedings this court has been conscious of the paramount need to conduct these proceedings in accordance with Constitution-mandated and statute-mandated Due Process.


II.  Findings of Fact
1.
I received the trial transcript and trial exhibits on Tuesday, March 17, 1998.  Pursuant to Respondent's FAX dated February 3, 1998, -- and pursuant to Petitioner's concurrence (confirmed nunc pro tunc at trial), -- the deadline for my issuing these findings, conclusions, and recommendation is "seven (7) days after you [i.e., this hearing examiner] receive the trial transcript and trial exhibits."  Thus, in this case said "seven (7) days after" is Tuesday, March 24, 1998.  Accordingly, my deadline for issuing these findings, conclusions, and recommendation is tomorrow, March 24, 1998.  (Thus, this document is being issued timely.)

2.
During 1996-1997 the Middle College High School, which is a high school that leases the right to utilize part of El Centro's college campus as its own campus, was recently administrated by Principal Thalia Matherson, but it is currently administrated by Principal Richard Davis.  (It is in this sense that this document will sometimes refer to her as "former Principal Matherson".)

3.
During Principal Matherson's administration at Middle College High School she repeatedly received information that Respondent would put his hands on his high school students, such as hugging his students, and referring to them as "Little Mama", a practice that she personally observed.  (Tr. I @ 35-36.)  She did not ever observe Respondent kiss any students, though she once saw him hug a student in a way that positioned his face near a student's face and/or neck area.  (Tr. I @ 35.)

4.
During Principal Matherson's administration at Middle College High School she disapproved of Respondent's habitually hugging and kissing his female high school students, etc., and she communicated this disapproval of hers to him. (Tr. I @ 36; DISD Exhibit #4). 

5.
Former Principal Matherson had other professionalism problems with Respondent during her time at Middle College High.  At the present, Dr. Matherson favors the termination of Respondent.  

5a.
I find, based upon her testimony, that Respondent was fairly warned that he was to immediately avoid hugging and kissing Middle College High School's girl students.  This warning was a directive from Respondent's immediate supervisor, Dr. Matherson, who was herself (in her role as high school principal) a designee of the DISD Board.  Dr. Matherson, in her formal capacity as Respondent's superior, warned and directed Respondent to cease all "physical contact" (such as the controversial hugging and kissing).  

5b.
I further find that Principal Matherson's successor-in-office, Principal Davis, never reversed this policy or otherwise told Respondent that it was "now okay to hug and kiss the girls" after Principal Davis took office as Middle College High's new principal.  Rather, I find that the opposite was true, i.e., that Principal Davis communicated to his faculty and staff that physical contact-oriented affection was off-limits, and yet Respondent deliberately continued to hug and kiss high school girl students, as if he was entitled to a self-appointed exemption form the prohibition clearly communicated by both of said principals.  This warning was also a directive from Respondent's immediate supervisor, this time being Mr. Davis, who was himself (in his role as high school principal) a designee of the DISD Board.  Interestingly, no other teacher at the high school has a hugging and kissing insubordination problem.

6.
The student population at Middle College High is about 70% to 80% girls ( -- and the court judicially notices that this means that only about 20% to 30% of the high school students are boys).  Thus, if a teacher was popular with very many students at Middle College High, that teacher was almost have to be seen often in the company of high school girls.

7.
Much of the evidence in this case was cumulative and/or included somewhat peripheral matters.  The allegations against the Respondent were multifarious, yet Respondent's independence (to the point of insubordination) was somewhat of a common thematic thread.

8.
Food was eaten in Respondent's classroom, "behind" his back, in contravention of classroom rules and campus rules.  However, for the most part, this was merely a clandestine practice perpetrated by high school students who utilized creative methods of "getting away with it" (hiding food in purses, etc.).  Also, the repeated occurrence of food trash (empty soda containers, etc.) could easily be explained as resulting from persons other than Respondent and his students.  

8a.
In particular, Dr. Dodson, a highly credible witness (for Respondent), persuasively testified that it was common at El Centro campus to blame whatever trash was found laying around on the Middle College High students, even though such trash was often left by non-Middle College High persons (such as El Centro college students).

9.
The faculty offices were often frequented by the high school students, causing some commotion to office neighbors.  Since Respondent was particularly popular with the high school girls (and the school mostly consists of girls), this traffic "commotion" often gravitated to Respondent's office-cubicle.  The faculty offices were not truly private (except for department heads'), but were cubicles (also called "carrels", being pronounced "corrals" by some of the witnesses).  This is awkward for administration (and for the faculty), of course, but the evidence about this commotion does not justify the drastic sanctions of a termination.

10.
Dr. Thalia Matherson, during her tenure as principal of Middle College High, had repeated problems with Respondent being on-task (i.e., inside his classroom teaching during scheduled class times), based on DISD's Exhibit #5 and Dr. Matherson's credible testimony regarding that topic.  This recurring problem was not "cured" during Mr. Davis administration as the current principal at Middle College High.  This, ipso facto, is grounds for a deficiency plan, unless and to the extent that it was symptomatic of ongoing and deliberate insubordination (which I find that it was).

11.
Respondent was well-liked by most of his students.  Many of his students wanted to be "character witnesses" for him, and such students often indicated that they felt that they had learned a lot under his tutelage.  I find that they did learn a lot from him.

11a.
Respondent has a "godfather"-like reputation with many of the Middle College High students (the overwhelming majority of which necessarily were girls).  Respondent also "counseled" many girls.

11b.
One female student, Tina S., testified that she appreciated the Respondent's habit of kissing her -- because it was "sweet" and it made her feel like somebody cared about her.  Her demeanor at trial indicated that she likes and admires Respondent as a teacher, as a hero, as someone who did her taxes for her, and as someone who really cares about her.  Other male and female students who attended as "character witnesses" were "fans" of Respondent.

12.
Respondent is a creative communicator, a people-person, a motivator, and an attention-getter (which is presumably a "plus" for high school teachers).  The evidence indicated that Respondent used his creative teaching skills to personalize the subject-matter that he taught (such as economics), in order to make the course interesting and practical for his students.  Respondent's coach-like exhorting pushes his students to listen and to learn.  

12a.
If Respondent's students get "lazy" and fail to complete assignments, which is a typical challenge for high school teachers, Respondent offers alternatives that permit a student to "make up" at lest part of the undone work.  One of those "make up work" alternatives is for the student to copy dozens of pages, verbatim, from the textbook, -- thus forcing the student to "read" the text (via the process of verbatim copying).  Many teachers disagreed with this methodology, but student testimony indicated that it "worked" to at least a certain extent, either as a motivation to do the work that was due, or else as a "remedy" that somewhat "forced" the student to be verbally exposed to the textbook's contents.  

12b.
Respondent also had his students to take turns lecturing to the class, and to participate in preparing quizzes on the material covered in class.  These teaching methods, although not typical, were not substantially detrimental to the students' learning process, based upon the totality of the credible testimony.

13.
Principal Davis has attempted to build team spirit among his staff and faculty, and has attempted to professionalize the operations at Middle College High, e.g., stressing quality and organizational skills (drawing from Deming's quality management principles, etc.).  

14.
Principal Davis is frustrated with the way that Respondent "does his own thing" (such as Respondent's habit of communicating his personal interest and affection via hugging and kissing his high school girl students).  

14a.
Since Respondent has always been a very popular teacher and center-of-attraction on campus, Principal Davis' efforts to "rein in" certain aspects of Respondent's teaching style are not likely to win Principal Davis any popularity contest with the Middle College High students.  (However, Principal Davis is primarily accountable, in his administrative decision-making, to DISD personnel and policies, rather than to the popular desires of the high school students.)

15.
DISD has had and continues to have various challenges that burden administrators such as Principal Davis, such as students allegedly involved in (and sometimes arrested for) prostitution, for controlled substance violations, for armed robbery, etc.  Principal Davis and other administrators consider some of the Middle College High students to be "at-risk" students.

16.
Respondent's hugging and kissing habits potentially implicate many problems on a public high school campus, -- in light of Texas' compulsory attendance laws, -- and in light of the fact that most of the high school girls are adolescent minors.  Of course, many of these potential problems would be non-issues (or, at least, would be less of an issue) if Respondent were teaching college students aged 18 or older (and not subject to compulsory attendance laws).
17.
Respondent's written communication skills are less than exemplary.  In fact, Respondent's written communication skills  role-model a lack of mastery and/or a lack of commitment to quality control in using the English language in written form.  However, Respondent is a social studies teacher, not an English/literature teacher.  Even so, Respondent's role-modeling, in the classroom, does not demonstrate a serious commitment to excellence or quality in written communication (which is at least somewhat relevant to social studies).  This weakness, however, is not so bad as to justify Respondent's termination.  

18.
However, Respondent's habit of "re-defining" words (to serve his convenience), -- and of unwarrantedly eisogeting self-serving qualifications into the words of others, -- is a communication habit that has forced me to shy away from finding him to be reliable, accurate, and trustworthy as a fact witness.  

18a.
For example, Respondent's pseudo-semantics focused repeatedly on the words "hug" and "kiss", even though at one point the Respondent readily admitted to his habitual practice of hugging and kissing his high school students:

Q
... Is it your testimony to the judge that you've been hugging students from 1984 until today, which is March the 3rd, 1998?

A
Assuming that you realize I'm not at the school to hug anyone on March the 3rd, my testimony, in the general sense we're speaking of, yes, I have hugged students -- hugging with my arms around their shoulder -- from 1984 until I left Middle College [High School] or even until March the 3rd, by your date.

Q
Well, I want to -- It's an important point.  I want you to be sure.  I mean, what date is it?

A
I have hugged students in DISD from 1984 until the date you gave, March 3rd, 1998.

Q
Okay.  What about kissing students?

A
I have kissed students on the top of the head or on the cheek from DISD from 1984 until March 3rd, 1998.

Q
Okay,

A
Not on an every-day basis, not a every-week basis, but it occurred during that time frame mentioned.

Q
You said you've kissed them on the forehead, correct?

A
I don't remember forehead, but I probably did.  I said top of the head.

Q
Oh, okay.  Kissed them anywhere else, that you recall?

A
There is nowhere else to recall, other than the head, top of the head, the forehead, and maybe on the lower part of the cheek.

(Quoting from Tr. IV @ 1095-1096.)  This line of testimony, however, was drastically in conflict with Respondent's other testimony on the "hugging" and "kissing"/"physical contact" topic.

The above-quoted line of testimony was then used to impeach the Respondent's earlier denials that he ever "hugged" or "kissed" some of his female students.  (See generally Tr. IV @ 1098-1105.)
18b.
Respondent testified that his intention, when habitually kissing his high school girl students, was not sexual (because when he had a sexual objective, he wanted "results"):
Q
Request Number 20 states:  Admit that you kissed some of your female students.  Your answer is:  Deny.

A
I stand by that.

Q
Didn't you testify earlier that you have kissed some female students on the top of the forehead?  Or weren't those your words?

A
No.  I define kiss -- According to the term you use, I "kiss" my wife.  When I kiss, I am sexually, intimately involved.  I don't kiss students.  I peck students on the head.  I peck the little Girl Scouts on the head.  I don't "kiss" them.

Q
You did say earlier to the Court, though, that you did kiss students on the head, the forehead?

A
Given the context to which you use the word "kiss" and "hug", I did.  When I kiss, I want results.
(Quoting from Tr. IV @ 1100-1101.)  Respondent's denial to Request for Admission #20 [contained within DISD's Exhibit #28] was not qualified by Respondent's eisogeted and unwarranted re-definition of the word "kiss".  Nothing in DISD' Exhibit #28 warranted an unqualified denial, based upon the credible evidence in this case (which repeatedly indicated that Respondent kissed high school girls on the top of the head, on the forehead, and sometimes on the cheek).

18c.
 Moreover, under the circumstances of this case I find that Respondent's unqualified denial to Request for Admission #20 was, -- against the backdrop of all of the testimony and exhibits admitted at trial, -- I find that Respondent's testimony regarding that incident/topic was sophistic, evasive, furtively non-responsive, unreliable, false, and not credible.

18d.
Respondent discounted a written directive from a principal, Principal Matherson, because the directive was in writing (rather than being spoken to Respondent face-to-face), -- and, in doing so, Respondent tries to deny he was told to not hug or kiss the girls:

Q
Before Mr. [Richard] Davis, did anybody tell you that you should refrain from kissing female students?

A
I think we said earlier that Dr. Matherson put that in her letter about kissing or hugging the female students, something on that line.

Q
In Request Number 54, the question was: Admit that Thalia Matherson told you to refrain from kissing female students.  Your answer is:  Deny.  Is that a true statement?

A
That is a true statement.

Q
I thought you just testified that Thalia Matherson told you to --

A
She didn't tell me.  Thalia Matherson sent me a letter telling me I did it.  She never talked to me asking me, "Did you do it?"  That was my interpretation of the letter is did we have a conference in which it was discussed?  It wasn't -- I received a letter saying:  This is it.  That is not a discussion.

Q
So, you're saying that, in your opinion, you were not told by Thalia Matherson to refrain from kissing female students?

A
I'm telling you Dr. Matherson never told me, in words, "Mr. Robinson, do not kiss female students."

Q
She told you in writing, though?

A
She sent me a letter, accusing me in writing.

Q
Did Thalia Matherson, also, tell you that all physical contact with female students should cease immediately?  Do you recall her telling you that around September of 1996?

A
She did not tell me that.  That was the same letter, same sentence where she had the word "hug" in.  My answer is the very same.  She never told me, just sent me a letter saying cease all physical contact.  Otherwise, I would have questioned the word "physical contact."

(Quoting from Tr. IV @ 1102-1104.)  Compare the two above lines of questioning with DISD's Exhibit #4, in conjunction with Dr. Thalia Matherson's testimony (in Tr. I @ 22-123).   

18e.
As I compare DISD's Exhibit #4 with the above-quoted lines of testimony, -- against the backdrop of all of the testimony and exhibits admitted at trial, --I find that Respondent's testimony regarding the "physical contact" prohibition (mandated by Principal Matherson) was false, sophistic, evasive, furtively non-responsive, unreliable, and not credible.  

18f.
I find that Dr. Matherson orally and in writing clearly communicated to Respondent that he not prohibited from continued hugging and kissing as a form of greeting to the high school girls.

19.
Respondent was evasive on other testimony topics that were directly relevant to his accountability to the former principal and to the current principal of Middle College High School.  

19a.
I find that Respondent refused and failed to perform work assigned by supervisors (e.g., to stay in class with his students during class times) which constituted the disobeying of orders given to Respondent by his supervisors, Principal Matherson and Principal Davis.  

19b.
Similarly, Respondent was repeatedly inefficient in performing assigned duties, such as in using teaching materials in class that were quality-controlled so as to avoid teaching (or role-modeling) errors in written class exercises like quizzes.

20.
The witnesses went overboard accusing one another of racism and/or racism-motivated false testimony.  

20a.
The vast majority, if not all, of the racism-oriented accusations and racism innuendos were unproven, speculative, hyperbolically unreliable, and sometimes stretched so far as to challenge the imagination.  Although some scintillas of race-oriented disrespect did appear in some of the unrebutted testimony, there was no noteworthy relation between such and the termination-oriented decision of Principal Richard Davis.

21.
I find that the difficulties experienced in relations between the Respondent, teacher Cayton, and counselor Hudson, inter alia, were overwhelmingly a function of strong-willed tempers and/or strong-spirited temperaments (as opposed to "racism").

21.
Respondent admitted that he habitually "hugged" female students (see Tr. IV @ 1093-1095), and that he habitually "kissed" female students (see Tr. IV @ 1095-1096), -- from 1984 to the day that Respondent was ordered off the Middle College High campus, -- yet these very clear-cut admissions at trial conflict with the unqualified denials in items #19 an #20 within DISD's Exhibit #28.

22.
For the reasons discussed below (many of which focus on how Respondent dealt with the "hugging" and "kissing" fact-issues in this case), I find that the Respondent was evasive, inconsistent, inaccurate, unreliable, and sometimes misleading as a witness.  

22a.
Also, I also find Respondent was less than persuasively credible on most of the ultimate fact-issues in dispute that are related to willful insubordination regarding "physical contact" and "inappropriate displays of affection toward students".

23.
Whatever unwillingness or inability explains why Respondent refuses (or can't) comply with Middle College High's policy against male teachers habitually hugging and kissing the high school's girl students is not actually or proximately caused by the lack of a formal teacher "deficiency plan".  The most likely explanation for this continued habit of non-compliance is willful insubordination.

24.
Respondent, at Middle College High, kissed the girls.  

When the principals prohibited this, Respondent did it anyway.  Respondent was not confused as to what Principal Matherson and Principal Davis was prohibiting; Respondent simply refused to comply.  Respondent has had ample time and instruction regarding his need to abandon his practice of hugging and kissing the Middle College High School girl students, but Respondent refused to comply.  

24a.
Respondent's behavior indicates a "recurring, willful and gross[ly reckless] disregard [for] the instructions from the campus leadership which can only be [reasonably] construed as insubordination".  

24b.
In sum, this was a continuing practice of insubordination in a situation where Respondent refused to comply with a superior's well-communicated rule of conduct (for faculty behavior towards students), -- and the administrative rule of conduct was neither unethical, immoral, nor illegal.  Accordingly, there is no legal excuse for Respondent's insubordinate behavior.


III.  Discussion

This case is factually complicated, abounding in distractions, yet (after some dispositive fact-finding) it is ultimately simple:  -- the Respondent refuses to do what he is paid to do, even after repeated warnings, face-to-face and in writing, by his principals.  


The allegations asserted against the Respondent predisposed the evidence at trial to be a cornucopia of accusations, defenses, refutations, and the like, -- and opened the door to counter-accusations, rationalizations, etc.  For example, the allegations suggest that the Respondent spent a lot of time in the company of female (rather than male) Middle College High School students, and the evidence showed that this was literally true.  But, the evidence also showed that Middle College High School is about three-fourths female/one-fourth male students.  Thus, many (if not all) of such allegedly important facts in this case needed to be contextually analyzed, in order to avoid error.


Is this merely a case of personality conflicts, or of petty criticisms by a micro-managerial administration, or of schoolhouse politics?  Certainly in a school that attempts to teach high school students, some of which are "at-risk" students, there is a special need for non-timid, "strong" personalities.  In fact, the witnesses in this case included at least three not-very-diplomatic-if-not-abrasive, "strong"-personality DISD employees -- Respondent, Danny Cayton, and Elizabeth Hudson
 -- all three of whom Principal Davis is challenged to direct and coördinate as his team players at Middle College High School.  One illustrative example of a spirited interchange between Respondent and Danny Cayton is the faculty meeting cuss-out that former Principal Matherson testified of:


Mr. Robinson jumped -- and when I say "jumped", I mean verbally and rose from his chair -- [at] another staff member [i.e., Danny Cayton], and they became involved in a dispute, at which time I had to get up between them.   And another male staff member came around to try to get Mr. Robinson back into his seat.  And during the course of that[,] profanity, a string of profane words came from Mr. Robinson, and he continued his verbalization even after being seated.

Quoting Tr. I @ 61-62.  This angry emotional outburst, in context, is like a "red flag" that prompts a comment Shakespeare verbalized in Hamlet, "methinks he doth protest too much ...."  


Shakespeare aside, this memory recalled by Principal Matherson was corroborated, sometimes with more or with less details (or relish), by others who were present.  (Respondent also recalls the event.)  Of course, Respondent's public display of loss of self-control, ipso facto, is many miles away from "good cause" for Respondent's (or the other teacher's) termination, -- but it is an introductory "red flag" that suggests that Respondent might have a defiant predisposition about being criticized (a character trait that can be very relevant in accountability problem/insubordination cases).  Moreover, this "red flag" may signal that Respondent is sometimes willing to manipulatively deter criticisms from others by his usage of unprofessionally intimidating, confrontational anger-outbursts.  (I am not saying that the conduct of the Danny Cayton was proper, either; -- his professional conduct or misconduct, although relevant, is not the ultimate focus of this proceeding.)


III-A.  A Partially Papered "Swearing Match"

The credibility and reliability of the witnesses has become an important issue in this case, especially since the testimony on various topics was not consistent.  


On some topics the witnesses for Respondent disagreed with the witnesses of Petitioner.  On some topics Respondent's own witnesses disagreed with each other.  On some topics Petitioner's own witnesses disagreed with each other.  


In many cases, the "swearing match" aspect of this case is assisted by the documentation of disciplinary warnings, reproofs, and memos regarding administrative discipline actions (e.g., reprimand correspondence, such as DISD's Exhibit #4).


In my role as a fact-finder I have been challenged to explore the labyrinthine spaghetti of contradictory testimony, -- and to compare and contrast the evidentiary weights of fact testimony and opinion testimony.  This challenge is further complicated by the tendency on the part of some of the witnesses to utilize "private" definitions of terms that deviate from the usual meaning of those terms (as used by English dictionaries and most of the rest of us).  


For example, the Respondent was faulted by the I.S.D. for using "profanity", -- yet virtually all of the witnesses on both sides of the docket utilized different definitions of what was or was not "profanity" (the reader can use his or her imagination on this one.)


The DISD's policy regarding "profanity"/"obscenity" was never adequately defined or role-modeled, so I have ignored the charges against Respondent that relate to him using "profanity", even though the law is clear that "obscenity" is not protected by the First Amendment as a species of what America's Framers meant by the phrase "free speech".
  I find that Respondent did use profanity at Middle College High School, -- yet I also conclude that the role-modeling of similar profanity by at least one of Respondent's superiors estops the DISD from terminating Respondent on the basis of profanity (since that role-modeling was a de facto revocation of whatever anti-profanity policy Middle College High may have had).


Thus, in this case, the "profanity" issue was hopeless.


Motives to "fudge" on the truth -- e.g., to be evasive, or to exaggerate, or to embellish, or to flat-out lie -- were considered repeatedly by me as I heard (and as I repeatedly reviewed the 4 transcript volumes) the witnesses' testimony.  In some instances the major concern, on my part (as a fact-finder), was more a matter of weighing a witness' reliability moreso than his or her sincerity.  For example, if a witness demonstrated a memory lapse (or a suspiciously limited memory) based upon what appeared to be a "mental block", I evaluated that line of testimony as having little evidentiary, no, or negative probative evidence weight.  In other words, sometimes the evasiveness of a witness' testimony suggested to me that the witness was exaggerated, or was unsure of what really occurred, or was "fudging" (transmogrifying) the truth in a way that amounted to misleading half-truths, or was furtively "just plain lying" (for whatever reason or motive).


 The facts tried in this case could easily lead to a listing of fact-findings 3 or 4 times as many as those listed above.  But, to do so would not be necessary to justly dispose of the ultimate issues in this case, so I have struggled (if not agonized) to keep the findings and conclusions to a reasonably manageable quantity (and still do justice to this case's dispositive issues).  


Because the allegations (and the related defense-oriented testimony) in this case were so multifarious, and because these issues were fairly well developed during the four days of trial, I have endeavored to provide at least "enough" fact-findings (and related legal conclusions) to do justice to this case, -- while I simultaneously endeavored to "funnel" the findings and conclusions to succinct, dispositive determinations, -- so as to avoid writing a voluminous "treatise" about this case.


II-B.  "Hugging", "kissing", and witness reliability

One of the controversies in this case is the Petitioner's allegations and arguments that focus on the Respondent's "kissing" female students, especially as such relates (or may relate) to Respondent's alleged track-record for being insubordinate to the lawful directives of his superiors (e.g., principals).  I have picked this topic for special attention because it demonstrates the challenges I have faced in making witness credibility/reliability determinations, especially since insubordination (vel non) is one of the ultimate issues that must be adjudicated in this case.


During the discovery phase of this proceeding I received a copy of the Respondent's answers to requests for admission, and those answers were eventually admitted into evidence at trial as DISD's Exhibit #28 (q.v.).   Some of the items answered therein related to Respondent's use or non-use of physical affection toward his high school students, as the following indicates:

REQUEST NUMBER 17:

Admit that you "frisked" one of your female students.


ANSWER:
DENY
REQUEST NUMBER 18:

Admit that you hug some of your male students.


ANSWER:
DENY
REQUEST NUMBER 19:

Admit that you hug some of your female students.


ANSWER:
DENY
REQUEST NUMBER 20:

Admit that you kiss some of your female students.


ANSWER:
DENY
REQUEST NUMBER 21:

Admit that you licked your own hand, then rubbed your hand on a student's hand to remove the word "vocabulary" on the student's hand.


ANSWER:
DENY
REQUEST NUMBER 42:

Admit that you told your students that "I'm the teacher, I can do what I want".


ANSWER:
DENY
REQUEST NUMBER 55:

Admit that [former Principal] Thalia F. Matherson told you that all physical contact with female students will cease immediately.


ANSWER:
DENY
REQUEST NUMBER 56:

Admit that you called some students "Little Mama".


ANSWER:
DENY
At trial the Respondent put on evidence that easily defeated the allegations implied by the above-quoted Requests #17, #18, and #21.  However, the preponderance of the credible testimony (buttressed by the admitted portions of the trial exhibits) proved the basic allegations of Requests #19, #20, #55, and #56.  Ironically, though it was disputed at trial as to whether the exact words suggested in #42 may be improbable, the Respondent's adamant and insubordinate acts of hugging and kissing high school girls after being told by two Middle College High principals to cease such physical contact, was a non-verbal way of communicating to the principal, staff, faculty, and students "I'm the teacher, I can do what I want".


Based upon the above-quoted answers to requests for admission (DISD's Exhibit #28, esp. @ Requests #19 and #20), -- it appeared that the Respondent was denying that he engaged in any repeated or habitual hugging and kissing of his female high school students, -- so it was not surprising that these denials were controverted by the overall force of the testimonial evidence.


At trial, various witnesses also gave testimony that controverted Respondent's denials to Requests #19 and #20 contained within DISD's Exhibit #28.  For examples, the following lines of testimony came from witnesses called by the Respondent (though the actual testimony may have occurred during cross-examination):

witness T. Matherson (esp. in conjunction with DISD's Exhibit #4):


Principal Matherson clearly warned Respondent, orally and in writing, that his practice of kissing (and other physical contact, which would include hugging), must cease immediately, as well as addressing girls as "Little Mama" (Tr. I @ 35-36); Dr. Matherson personally saw Respondent hugging students and once saw him "hugging, and in a student's face, in the neck area" (Tr. @ 35).

witness D. Cayton (esp. in conjunction with DISD's Exhibit #7):


teacher Cayton saw Respondent hugging and kissing a student named Dora C. (Tr. I @ 129, 131); Cayton advised Dora C. to resist Respondent from future instances of hugging and kissing, and to involve her parents and/or Principal Matherson (Tr. I @ 129-130); Cayton has seen Respondent on several occasion kissing Middle College High girls (Tr. I @ 131).

witness M. Baker:


teacher M. Baker (as opposed to the other teacher named Baker) saw Respondent both hug "a lot of female students at the High School, and has seen him kiss them as well (Tr. I @ 166). 

witness S. Williams:


teacher Williams noticed that Respondent kissed female students, and she was surprised, but she had never seen that done by a male high school teacher before (Tr. I @ 232). 

witness E. Hudson:


counselor Hudson only saw Respondent hugging high school girls (Tr. I @ 264)
; 

witness V. Flores:


office manager Flores did not testify about kissing or hugging; when asked about her "hearing" things said by others she testified that she had a hearing problem (Tr. I @ 304).

witness A. Carter:


teacher Carter saw Respondent hug and kiss high school girls, yet noted that he did such "not in a sexual manner", since it was "just the way he greeted people" (Tr. II @ 315); Carter sees nothing wrong with this but Carter himself does not kiss his girl students, though he would not resist a hug initiated by a student (Tr. II @ 316).

witness Thayer V.:


student Thayer V., whose testimony was successfully impeached (or at the very least, minimized) says he saw Respondent hug and kiss a lot of high school girls (Tr. II @ 343-344).

witness R. Davis:


Principal Davis specifically announced to his faculty and staff that school policy required that staff/faculty men refrain from hugging and kissing high school girls (who were students on the Middle College High School campus), yet Principal Davis observed Respondent disobey this directive the same day that Principal Davis clearly communicated it to the faculty and staff -- and this non-compliance (the continued hugging and kissing after being directed to refrain form such) was, in Principal Davis' expert opinion, ongoing misconduct that amounted to willful insubordination (Tr. II @ 434-435, 444, 460, 480-482; Tr. IV @ 1241, in conjunction with item B-1 on DISD's Exhibit #19, and, indirectly, 1251-1253).

witness Joseph C.:


this student did not testify yea or nay about hugging or kissing.

witness W. Dodson:


this non-DISD professional did not testify yea or nay about hugging or kissing.

witness Diamantina S.:


student Diamantina ("Tina") S. has great admiration for Respondent, as her courtroom demeanor and testimony indicate; -- when asked about being kissed by Respondent (see Tr. II @ 567-), Tina S. said that she did appreciate those kisses:

  A
To me, it's considered nice; it's sweet.  It makes you know that they care.  Or when you're feeling down and they do that, it really does make you feel a lot better.  Because if you think that nobody else gives a sh--, at least you know they're there to comfort you.

  Q
So are you saying that you would like it if male teache[r]s would kiss you on the cheek?

  A
Males or females, I could give a rat's a--, as long as they cared.
witness K. Johnson
:


teacher Johnson saw Respondent kiss high school girl students on the forehead (Tr. III @ 668-669); importantly, teacher Johnson has never done such himself, though he defends the Respondent's practice of kissing the girls as a salutation.

witness J. Wilson:


teacher Wilson was not asked to talk about hugging and kissing; teacher Wilson illustrates some of the relational awkwardness that accompanies Subchapter F cases, in that she answered fact questions asked of her, yet declined to express opinions (and she was not formally identified as an expert witness) that would, to her, violate her sincerely-held religious beliefs
 (which, of course, is a constitutionally-protected evidentiary privilege governed, inter alia, by the First Amendment) -- yet she was faulted by Respondent for this (see Tr. IV @ 1198, -- and a similar criticism is imputed to Sherry Williams by the Respondent in Tr. IV @ 1197).

witness L. Lohman:


teacher Lohman opined that "male teachers hugging and kissing" the high school's female students was "totally inappropriate", but he expressed no testimony about whether or not he had ever witnessed such conduct by Respondent (Tr. III @ 713). 

witness Jarvis W.:


this student did not testify yea or nay about Respondent kissing anyone; 

witness C. Longcope:


teacher Longcope, a "retired"/"permanent sub" at Middle College High, saw Respondent hugging and kissing high school girls "in the basement", either on the forehead or on the top of the head (Tr. III @ 748-749).

witness R. Baker:


teacher R. Baker, who teaches in the same discipline as does the Respondent (i.e., social studies), did not testify yea or nay about seeing Respondent doing any hugging or kissing. 

witness L. Aldridge:


teacher Aldridge did not testify yea or nay about hugging or kissing.

witness W. Dupree:


administrator Dupree, a vice-principal at Gaston Middle School, did not testify about hugging or kissing, though he did suggest that the usual approach to teacher discipline issues was to utilize an independent investigation
 and/or a formal teacher deficiency plan (Tr. III @ 808-815).

witness D. Fortson:


school clerk Fortson did not testify yea or nay about hugging or kissing (Tr. III @ 833-851).

witness Linda P.:


this student did not testify yea or nay about hugging or kissing, yet impeached some of Thayer V.'s accusations relating to the eating of food in Respondent's classroom (Tr. III @ 853-867).

witness Angela A.:


this student denied being "chased" by Respondent, and thus impeached Thayer V.'s accusatory testimony (about such), and also impeached Thayer V.'s accusations about how food was eaten in Respondent's classroom (Tr. III @ 871-876); she did not, however, deny that Respondent hugged and kissed girls.

witness Charlotte A.:


witness Charlotte A. did not testify about hugging or kissing; she did, however, generally defend Respondent's habit (Tr. III @ 883-884) of occasionally leaving the classroom unsupervised, but she modified her story about this during cross-examination (see also Tr. III @ 886), -- plus she haughtily instructed the Attorney Capua that his questions about Respondent's classroom being left "unattended" or "unsupervised" was (in her mind) an irrelevant question since her high school peers were adults and did not need to be "supervised" in the classroom; also,  Charlotte A. also criticized Mrs. Hudson for allegedly not knowing how to interact with African-American students (even though she was and is married to an African America), based primarily upon Mrs. Hudson's unflattering letter that noted that Charlotte A. has only achieved a "75 average" (this is Charlotte A.'s second year at the high school), and Charlotte A. was angered that Mrs. Hudson's letter of recommendation (which Charlotte A. specifically requested of her) reflected Mrs. Hudson's professional opinion about Charlotte A., -- rather than rubber-stamping Charlotte A.'s self-appraised description of herself as "very intelligent" (see Tr. III @ 885-893); -- interestingly, Charlotte A. briefly evaded this issue when she admitted that her end-of-year academic average was a 75,
 and then she admitted that her latter grades were not yet calculable (because they were "pending"), -- yet she nonetheless cross-examined Attorney Capua with an additional chiding regarding his question's relevancy to the proceeding (Tr. III @ 893)!
 -- of course, in a Subchapter F context, such as this one, the fact that Charlotte A. volunteered to base that conversation as her main basis for criticizing Mrs. Hudson's education (and professional opinion was based on Mrs. Hudson saying that she had a 75 average), as if that somehow proved that Mrs. Hudson was racially prejudiced against African-Americans (even though Mrs. Hudson is married to an African-American
); -- moreover, Charlotte A.'s knee-jerk criticism is shown as baseless and frivolous (for her faulting Mrs. Hudson for telling the truth about her last-calculated average being 75!

witness April H.:


student April H. was an intelligible, focused, and respectful witness who testified as a fact witness, credibly testifying against the charges that the Respondent left his classroom unsupervised (Tr. III @ 897-900); however, this student did not testify yea or nay about hugging or kissing.

witness Courtney H.:


this student did not testify yea or nay about hugging or kissing; she did testify generally about the "unsupervised" classroom charge (Tr. III @ 902-908).

The only other live witness was the Respondent, whose testimony about his hugging and kissing was noted already above.  Analytical comments regarding Respondent's testimony (about his hugging and kissing) follow.


One very important insight into the credibility/reliability aspects of this fact-disputed case was the trial testimony that Respondent himself gave to the issues of "hugging" and "kissing".  Some of the relevant testimony on this topic is quoted above, -- within Fact-findings #18 through #18e, -- to show the challenge I was faced with when I weighed the limited trustworthiness and related probative value of the Respondent's testimony.


Also, as the testimony quotations contained within the above Fact-findings 18 through 18e show, -- the controversy illustrated by Respondent's inconsistent-or-at-least-misleading answers to the requests for admission extends to more than the determination of whether he hugged and kissed the girls in question.  Rather, these inconsistent-or-at-least-misleading answers trigger the following question:  what is the Respondent's commitment to communicating the factual truth in a manner that reliably uses words and terms so that I can rely upon his words as meaning what everyone else means by those words?  


Does the Respondent feel at liberty to deconstruct and/or to eisogete any meaning he wants, -- however unwarranted, into the words he is questioned about under oath, -- such that his answers really mean anything he subjectively qualifies (wants) them to mean, -- even though his undisclosed qualifications and unspoken disclaimers are something entirely "private" and different than what it appears is being said by him (to an objective listener who understands regular English)?  


I have concluded that the Respondent is at least minimally competent to teach social studies in a Texas high school, based upon (and not limited to) the favorable scores achieved by his Middle College High School students on standardized ACP tests.  In fact, there exists unimpeached evidence showing that Respondent has been a superior-achievement educator for a matter of years.


Respondent's evidence suggested that Respondent is not only a valuable and successful social studies teacher, but that he was (and is) an over-achiever, super-star teacher who deserves a raise!  (If hugging and kissing high school girls was endorsed as "okay" at his high school, it would appear that this case may never have gotten to this point; however, it is doubtful that DISD's Board will overrule Dr. Matherson's and Mr. Davis' prohibition against such forms of physical contact with minor students, especially with a student body that has "a lot of at-risk students".)  


Respondent also testified that his popularity with the students was a likely cause of jealousy in some of his accusers, --and there may be more than just a scintilla of truth to that suggestion.  However, the standards that I must apply in this case are not whether the Respondent is the most popular teacher among the Middle College High School student body, but whether there exists good cause for a termination under Texas statutory law and/or under DISD policy.  


Of course, student receptivity to Respondent is somewhat relevant, though, because the "climate for learning" and interest in the educational communication process can be a function of whether the students want to be present, listening, and learning, and that can be a function of whether the students are attracted to the teacher.


In any event, even "titanic" successes do not render a public school teacher "unsinkable" on accountability-to-authority issues.  No matter how much Respondent was popular with the students, and no matter how much of an motivational educator Respondent may have become, those commendable qualities, successes, and achievements (not to mention student popularity
) cannot issue a "bullet-proof" license for Respondent to act "above" the law of the land.  


And, in this case, "the land" (of that law) was specifically the leased campus of Middle College High School.  


And, at Middle College High School, part of "the law" that Respondent was not "above" included the communicated and lawful directives of former Principal Matherson and those of current Principal Davis, including those principals' directives to Respondent to refrain from his public habit of hugging and kissing his female high school students.


Moreover, Respondent  demonstrates a sincere concern for and commitment to serving many of his students' academic and practical needs and concerns.  This level of care should be rewarded, if possible, and not punished, unless otherwise necessary.  


The problem remains, however, if Respondent is willing to flatly deny that he hugged and kissed his female students, -- yet admits to hugging and kissing under cross-examination, and then justified earlier denials, since his intentions were not "sexual".  


This misleading testimony demonstrated a willingness to deceive this court, and this willful or reckless deception illustrates a disrespect for lawful authority, and respecting lawful authority is a key issue in this case.  Respondent has been criticized for his un-grammatical use of the English language [see DISD Exhibits #26 and #30], -- but this transmogrifying "twisting" of the English language is not a mere grammar deficiency -- it is a much more fundamental problem that relates to reliability and veracity and trustworthiness. 


I wonder if a willingness to self-servingly eisogete unreasonably-subjective meanings (into the above-quoted lines of testimony) suggests that I can't trust what Respondent has testified to on other less-verifiable instances of alleged misconduct.  Why can't I trust Respondent's version on these controverted fact issues?  I don't have a similar problem with most of the DISD witnesses, because I did not notice an equivalent truth-telling deficiency and/or a "re-defining" vocabulary problem on the part of the DISD's key witnesses.  


Was Respondent's usage of inconsistent-or-at-least-misleading answers an example of self-serving willingness to lie, -- or is it a demonstration of coincidentally-self-serving yet inexcuseably and grossly reckless disregard for the historical truth (and for the objective usage of the English language in a legal proceeding where communication reliability is absolutely critical to doing justice)?  I need not answer that question in order for me to determine that Respondent's behavior as a witness was unreliable, inconsistent, verifiably false at times, and furtively-evasive-and/or-misleading.  


So, in light of the above-discussed concerns, I have weighed the many controverted fact-issues in this case, in several close-call instances, based on my reluctantly acquired (yet ultimately acquired) distrust for Respondent's accuracy and reliability as a fact witness on several ultimate fact-issues.  


Many of the allegations against Respondent I have dismissed as near-trivial, exaggerated, blown-out-of-context, or suspect due to an accuser's appearance of questionably ulterior motives.  


However, the remaining reliable evidence, in fact a preponderance of what I find to be the credible evidence, leaves me with no reasonable alternative except to find that Respondent has demonstrated a willful insubordination, illustrated by his refusing to comply with two principals' explicit taboos against habitually hugging and kissing his female high school students.


III-C.  Habit, motive, and Respondent's track-record

Motives and attitudes are intangible, often elusive things.  However, motives and attitudes exist and are very real things that must be considered in any Subchapter F proceeding, especially in cases where the ultimate facts are primarily in dispute due to a "swearing match" over the case-dispositive fact-issues.  


Often, spoken words are a reliable indicator of motives and attitudes, such as a adamant disposition to be insubordinate to lawful directives issued by a superior to an employee accountable to that superior.  Another indicator of motive and attitude is a pattern of habitual conduct.  "Habit" can be relevant evidence.


The probative relevance of habit-evidence is highlighted by Rule 406 of the Texas Rules of Civil Evidence, which provides:


Evidence of a habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
So, based upon the above-quoted Rule 406, I have scrutinized the 1256-page transcript record for "clues" of the habit and routine practices of the Respondent, in order to try to determine if "the conduct of [Respondent] ... on a particular occasion [or occasions] was in conformity with [his] habit or routine practice."


But what kinds of evidence can be considered in trying to identify a "habit" or a "routine practice"?  Is the fact-finder, in a Subchapter F case (like this) absolutely limited to those events that occurred during the present school year?  Or can events that occurred in prior (yet fairly recent) years also be considered?  The case law indicates that sometimes a pattern of conduct can be considered, even if part of that pattern occurred during a time-frame that literally precedes the school year in question.  See, e.g., Schumacher v. Sweeney I.S.D., No. 153-R1-684 (Comm'r Educ., Oct. 1985); Gonzalez v. South Texas I.S.D., No. 152-R1-685 (Comm'r Educ., April 1986); Ruiz v. Robstown I.S.D., No. 126-R1-685 (Comm'r Educ., Sept. 1987).  In this case the Respondent has testified that his habit of hugging and kissing his students is a multi-year habit of his, -- from 1984 through 1998 (see Tr. IV @ 1093-1105), -- and the evidence strongly indicates that two successive principals of Middle College High School tried to get Respondent to stop that habitual practice.  This testimony by Respondent, Tr. IV @ 1093-1105, provides most of the evidentiary basis for my finding that he habitually hugged and kissed his high school girl students.

This again prompts the question, why does Respondent insist on continuing this prohibited physical affection practice on his high school girl students?  What is his motive?  What is his attitude?  Is this a pattern of non-compliant conduct that demonstrates an adamant intention to willfully act in insubordination to lawful directives of Respondent's superiors?  (After all, DISD has been paying the Respondent good money to follow DISD instructions, to use professional methods, and to obey the lawful directives of Respondent's DISD-designated superiors.)


DISD accuses Respondent of teaching and comporting himself in ways that communicate unethical messages to his students.  


But, can it be that Respondent's failure to implement Middle College High's no-hugging, no-kissing policy is just a temporary "phase" with him? -- an anomalous "blip" on a screen that has consistently and professionally respected the physical integrity and the impressionability of Respondent's impressionable female students?  It appears not,
 as the following example of unrebutted "daughter remark" testimony will illustrate.


The first witness to testify on this topic was, Danny Crayton, who teaches human evolution and lab-oriented science courses.
  Crayton allegedly heard Respondent say, -- during a "house group" meeting (i.e., a meeting that included faculty, staff, and high school students, most of which were girls), -- that if it took his daughter "sleeping" (i.e. fornicating) with a professor to get a good grade, that would be okay with Respondent:

Q
Have you ever heard Mr. Robinson refer to a female Hispanic student as a wetback?

A
Yes, I have.

Q
Have you ever heard Mr. Robinson discuss his own daughter having sex and what would be the possible benefits of doing it with a college professor?

A
Yes I have.

Q
Can you tell the hearing examiner what you heard Mr. Robinson say?

A
Okay.  During this same time, this is another time we were having a -- Mr. Robinson was conducting House Group.  And he was using his kids [i.e, Respondent's own children] as examples, and he made a comment to the [effect
] that if it took his daughter sleeping with a professor to get a grade, that would be okay with him.

Q
Was anybody shocked by him making such a statement like that?

A
Yes, sir.

HEARING EXAMINER:  This is in a meeting of teachers and students?

A
Yes, sir.  And the principal at the time was Dr. Willie Sanders, and she even had us to write up what each one of us heard, okay, and turn this in to her.
[emphasis added]
Tr. I @ 136-137.  (See also witness Cayton's testimony under cross-examination on this point at Tr. I @ 140-145.)  It became clear at trial that Danny Cayton and the Respondent both dislike and distrust each other (see, e.g., Tr. I @ 151; Tr. III @ 663-664, 686, 752; Tr. IV @ 1197),
 -- so I was reluctant to accept this, without more, as a reliable report of what occurred (which could serve as an illustrative example of a long-standing habit of being callous toward the physical integrity of high school girls' impressionability), -- yet I was unwilling to believe this line of testimony unless it was somehow substantively corroborated (by persuasive evidence).  


Also, I was particularly interested in, and I waited for any non-party witness who would dispute that Respondent ever made this kind of "daughter remark".  Surprisingly, no such non-party witness ever appeared.  However, a corroborating witness did appear, Dr. Milton Baker, a math teacher at the school, who remembered hearing (and seeing) Respondent make this sensational "daughter remark" during a "house group" assembly (which included high students):

A
... On another occasion, he made some comments about -- We were talking about some moral and ethical situations, and a comment was brought up about how his daughter could make a better grade in college.  And he, more or less, indicated that if it took propositioning the professor, that that would be an appropriate way for her to earn an A in the class.
Tr. I @ 165.  This witness, Milton Baker, was counter-attacked (in effect) by Respondent's innuendos suggesting that Baker had his own ulterior motives/agenda that should negate the probative value and reliability of his testimony, -- see Tr. I @ 179-182 and Tr. IV @ 1197, -- but Respondent provided no probative evidence to support his motive-oriented innuendos/accusations.  I have reviewed my own trial notes repeatedly, -- and (as noted immediately below), I have utilized the 4 court reporter-prepared concordances (one per each day of trial testimony, which alphabetically list all of the instances where words appear in transcript testimony, e.g., where the word "daughter" occurs) --

Transcript Volume I

(from Feb. 25, 1998):


@ 72 (line 6); @ 82 (line 11); @ 136 (line 22); 


@ 137 (line 7); @ 141 (line 6); @ 142 (line 16); 


@ 143 (line 10); @ 144 (line 21); @ 150 (line 11);


@ 165 (line 10); @ 279 (line 15); @ 280 (line 13).

Transcript Volume II
(from Feb. 26, 1998):


@ 394 (lines 4, 5, and 9).

Transcript Volume III
(from March 2, 1998):


@ 659 (line 20); @ 676 (line 12). 

Transcript Volume IV
(from March 3, 1998):


@ 951 (line 10); @ 961 (line 7); @ 964 (line 9); 


@ 977 (line 8); @ 988 (line 4); @ 1213 (line 16)
.

Obviously, a man has a right to hold his own opinions, even if his opinions about child-raising and/or moral relativism may disagree with those of someone else.  The problem in this context, however, is that the teaching of social values and "social studies" is not absolutely unlimited or without accountability, especially when the context is a public high school attended by minors who are subject to a compulsory attendance law.  


I find, on this record, that Respondent made no comment whatsoever to mitigate that remark; e.g., he did not say, "it was rash -- an hyperbolic statement to illustrate my personal belief that the end justifies the means, and I did not mean it literally anyway..." -- or -- "yes, I said it years ago, but I've been careful not to say it again, and I soon afterwards mitigated its negative impact by addressing the house group later about the unfortunate remark, by withdrawing it or qualifying it as a rash exaggeration..."  -- or at least something! 


Since this statement was known to at least two of the teachers at Middle College High (who were present at the assembly when it occurred), it is not unreasonable to infer that the high school administration learned of it and desired to safeguard against future instances of "sending the wrong signal" to students in subsequent years, by having a "no-hugging, no-kissing" policy.


Teaching social studies is one thing, addressing high school girls as "baby", "little Mama, and "darling" is another.
 


The communicative value and/or legal-risk potency of physical affection, it appears to me, is being treated too lightly by the Respondent, -- and DISD high school administrators do have the legal authority to "put the breaks on" the potentially volatile risks that are foreseeably increased by such a lax policy of hugging and kissing the teen-aged high school girls.  


Furthermore, as noted above, the case law indicates that a pattern of conduct can be considered, even if part of that pattern occurred during a time-frame that literally precedes the school year in question.  See, e.g., Schumacher v. Sweeney I.S.D., No. 153-R1-684 (Comm'r Educ., Oct. 1985); Gonzalez v. South Texas I.S.D., No. 152-R1-685 (Comm'r Educ., April 1986); Ruiz v. Robstown I.S.D., No. 126-R1-685 (Comm'r Educ., Sept. 1987).


So, now, the relevance is that Mr. Robinson's habit of hugging and kissing his high school girl students, -- and speaking to them in unprofessional vocatives ("baby", "little Mama", "darling"), -- and his habit regarding how much "personal space" and respect those girls will/should be afforded, as young ladies, does not appear to have changed over time, -- nor does it appear that the Respondent is agreeable to (much less seriously committed to) implementing his superiors' policies and directives, if such policies and directives ever require Respondent to change his ways regarding his historic habit of hugging and kissing the girls.  Thus, the "daughter remark", which -- according to this record -- continues to go undisputed and unapologized-for,
 -- illustrates a time-worn unprofessional attitude of minimized respect for the teen-aged girls (in the mostly-girls student body) at Middle College High.  I see this as relevant to the legitimate policy-making needs and goals of the high school's administration, especially since some of these high school girls (according to the unrebutted testimony at trial) are "at-risk" for and/or have an ongoing problem with "promiscuous prostitution".  See, accord, Principal Richard Davis' unrebutted testimony on this issue.  (Tr. II @ 433.)  Moreover, Respondent's willingness to regard and refer to a female high school student as his (sort-of) "adopted daughter"
 adds to the messiness of this student-assembly-declared remark -- about what he would recommend his daughter to do for a grade:

Q
So what did you observe that these female students were doing at Mr. Robinson's carrel?

A
Sitting down doing what I would term casual rapping, talking on the phone sometimes, laughing and chatting.
Q
What would you tell these students when you made these observations?

A
You don't need to be in the teacher's carrel.  Sometimes I'd ask who were you here to see; you don't need to be back there, the teacher's not even here.  One time I asked a young lady, "Who are you?" and she said, "I'm Mr. Robinson's daughter."  And I didn't want to tell his, quote, daughter, to leave, but I didn't believe her because I had seen his children's pictures up in his carrel, but I didn't know for sure.  And I was told by different staff, "That's not his daughter."  I didn't know one way or the other.  I was told that's the young lady that was implicated in a rape situation.  I asked her to leave .... 
[Tr. II @ 93-394, emphasis added]

Principal Davis indicated that one of the administrative concerns he must juggle in framing (and enforcing) school policies is the unfortunate reality that some of his school's predominantly female students have been involved in prostitution-related problems.  (See, accord, Principal Richard Davis' testimony at Tr. II @ 433.)  Since a fair number of the Middle College High School students are considered as "at-risk" students, this legitimate concern of the high school principal must be treated with respect, both by me (in weighing the evidence on "good cause" issues) and by Respondent, in his professional capacity as a teacher under the authority of the principals selected by D.I.S.D.'s board.  


Ironically, the "straw that [apparently] broke the camel's back" -- the complaint that appears to have pushed Principal Davis into seeking an immediate ouster and termination of Respondent -- was hyperbolic if not misleadingly exaggerated by a student (Thayer V.) who felt outraged at being "frisked" for a cheat-sheet.
  Yet, even so, the unruffled, well-documented, and well-informed expert opinion of Principal Davis is that the continued insubordination of Respondent justifies his termination.  See especially Mr. Davis' testimony at Tr. IV @ 1250-1253.  I concur with Principal Davis, in that I find that the continued, unrepentant pattern of Respondent's non-compliance with the legitimate no-hugging/no-kissing policy of Middle College High amounts to ongoing, flippant insubordination.  Although Thayer V.'s complaint was questionable, the over-all basis and supporting documentation (which included the observations of two principals) for Mr. Davis' recommendation is more than preponderant.


IV.  Conclusions of Law
1.
Respondent has cited no authority, constitutional, statutory, common law, or otherwise, to suggest that Respondent has a legally recognized fundamental right to habitually hug and kiss his high school girl students during working hours on the campus of Middle College High School (whether on the top of the head, the forehead, or the cheek).  I conclude that no such right exists.

2.
Respondent has cited no authority, constitutional, statutory, common law, or otherwise, to suggest that DISD is not allowed to forbid him to refrain from habitually hugging and kissing his high school girl students during working hours on the campus of Middle College High School.  I conclude that DISD has the discretionary right and power, by acting through the principal entrusted with the administrative leadership of Middle College High School, to announce and to enforce such a prohibition as a rule of conduct that all male teachers (at that school) must abide by.

3.
Respondent's repeated refusal to abide by the Middle College High School's announced policy that male teachers should refrain from the habitual hugging and/or kissing of female high school girls amounts to repeated acts of willful insubordination.  

3a.
The fact that the insubordinate acts do not rise to the level of what Title VII law would recognize as "sexual harassment" is not dispositive of whether the repeated habit of hugging and kissing is a pattern of employee insubordination.  

4.
Respondent's insistence on continuing to hug and kiss his high school girl students is a role-model of disrespect for lawful authority that is detrimental to the best interests of both the male and female students at Middle College High School.

5.
Respondent should not be terminated on the basis of charges primarily relating to a comment he made 3 or 4 years ago, though such a comment may be relevant (per Tex.R.Civ.Evid. Rule 406) to relate verbal and/or non-verbal conduct to a "habit" or "routine practice" or lack thereof.

6.
Respondent should not be terminated on the basis of charges primarily relating to the food eaten in or out of his classrooms, nor for the food-related trash left in his classrooms.

7.
Respondent should not be terminated on the basis of charges primarily relating to the T-shirt fund-raiser money collections.

8.
Respondent should not be terminated on the basis of charges primarily relating to his supposedly unfair grading practices.

9.
Respondent should not be terminated on the basis of charges primarily relating to frisking Thayer V., who appeared likely to be using a strategy for cheating during a test.

10.
Respondent should not be terminated on the basis of charges primarily relating to supposedly chasing students to get food.

11.
Respondent should not be terminated on the basis of charges primarily relating to using postage stamps to send status report correspondence home to students' parents, since the accelerated curriculum program required immediate feedback on student progress.

12.
Respondent should not be terminated on the basis of charges primarily relating to the usage of "profanity", for using insults, or for using "obscenity", since the definition and/or discernible standards of off-limits "profanity", etc., have confused and/or compromised, and are presently ill-defined at Middle College High.

13.
Respondent should not be terminated on the basis of charges primarily relating to him writing a recommendation for an employed student, or for teaching about "credit repair" and bankruptcy.

14.
Respondent has refused and failed to comply with policies, orders, and directives of the DISD Board designees, to wit, two principals designated to administer Middle College High, namely, Dr. Thalia Matherson and Richard Davis, -- in ongoing violation of DF (Local) No. 1.
15.
Respondent has been inefficient in performing assigned duties in the classroom, including his assigned duty to faithfully stay in his classroom during class times (e.g., rather than go down to the basement to get items that weren't timely brought to class), -- in violation of DF (Local) No. 13, -- and Respondent has failed to maintain quality control over written materials used to teach and/or to evaluate students in Respondent's classes.

16.
Respondent has been repeatedly and inexcuseably insubordinate to Dr. Thalia Matherson and to Mr. Richard Davis, principals at Middle College High, -- in violation of DF (Local) No. 20, -- including Respondent's refusal and failure to perform work assigned (e.g., to faithfully stay in his classroom during class times, rather than go down to the basement to get items that he didn't timely bring with him to class).

17.
Respondent has refused to obey lawful orders of DISD-designated supervisors, Dr. Thalia Matherson and to Mr. Richard Davis, principals at Middle College High, -- including Respondent's continued and intentional persistence in hugging and kissing girls who have attended and who currently attend the Middle College High School, -- as well as in addressing students
 (and colleagues) in unprofessional manners, in violation of DF (Local) Nos. 20 and 24, and being "good cause" as meant in DF (Local) No. 32.
18.
Respondent has failed to meet acceptable standards of conduct for employees in similar positions, making retention of Respondent detrimental to the best interests of DISD, and of its junior high and senior high students, -- in violation of DF (Local) No. 25.

19.
Since the primary basis that justifies a termination involved an ongoing, multi-year pattern of willful insubordination, a "deficiency plan" is inappropriate to resolve this problem.  

20.
There is no credible indication to show that Respondent is repentant for his ongoing insubordination, -- so the best choice for DISD (and for the student bodies served thereby) is for the Respondent to be promptly terminated from employment by DISD.

21.
Respondent received Due Process regarding this matter, as is indicated by the four trial transcript volumes and the exhibits (including Hearing Examiner's Exhibit #1, which ruled on various discovery issues, and which struck a part of DISD' notice pleading).

22.
So long as this document is FAXed by tomorrow, it is timely.


Recommendation
1.
I recommend that the DISD Board approve and adopt all of the Findings of Fact provided hereinabove, as well as all of the Conclusions of Law provided hereinabove, as well as any and all findings and conclusions that are incorporated within the "Discussion" section of this document, as the basis for the disposition of this case.

2.
In my capacity as the T.E.A.-appointed Certified Independent Hearing Examiner (presiding), it is hereby accordingly


RECOMMENDED that the Dallas Independent School Board's


ORIGINAL PETITION be GRANTED, to wit, that the Respondent Roosevelt Robinson be TERMINATEd for good cause shown, in accordance with the foregoing.

ORDERED and SIGNED on this 23rd day of March, A.D. 1998.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING
FAXed/mailed on March 23, 1998 to:
Craig A. Capua, Esq. 
Alfonzo R. Greenidge, Esq.

  attorney for Dallas I.S.D.
attorney for Roosevelt Robinson
Robinson, West & Gooden, P.C.
Alfonzo R. Greenidge & Associates
400 S. Zang, # 600
1700 Commerce Street, # 850

Dallas, TX 75208
Dallas, Texas 75201
via FAX: 214/941-1399
FAX: 214/421-8466
13,500+ words
     �The witnesses on day #1 were:  DISD Board Secretary Robert Johnston (by business records affidavit only); Principal Thalia Matherson; teacher Daniel Cayton; teacher Milton Baker; teacher Sherry Williams; counselor Elizabeth Hudson; and school office manager Vivian Flores.


	The witnesses on day #2 were:  teacher Anthony Carter; student Thayer V.; Principal Richard Davis; student Joseph C.; DCCCD's administrative liaison Warren Dodson; and student Diamantina S.


	The witnesses on day #3 were:  Principal Richard Davis (again); teacher Kevin Johnson; teacher Joan Wilson; teacher Lawrence Lohman; student Jarvis W.; teacher Charles Longcope; teacher Robert Baker; teacher Lashonda Aldridge; Assistant Principal Wallace Dupree; school clerk Detra Fortson; student Linda P.; student Angela A.; student Charlotte A.; student April H.; student and Courtney H. 


	The witnesses on day # 4 were:  the Respondent (Roosevelt Robinson) and Principal Richard Davis (again, as rebuttal witness).


     �See, accord, Tr. III @ 685-686.  Regarding the strong-spirited (and sometimes disrespectful) verbal conduct of counselor Elizabeth Hudson as a witness, see Tr. I @ 279-280, -- where she laughingly demonstrated an unprofessional disrespect for Respondent's counsel (and thus for the court's decorum) during her cross-examination.


     �See, e,g, examples of how America's Framers documented their reverent acknowledgement of God and their disapproval of blasphemy:  the Declaration of Independence's ¶1 ("Laws of Nature and of Nature's God"), ¶2 ("all men are created ... [and] are endowed by their Creator"), final ¶ ("appealing to the Supreme Judge of the world for the rectitude of our intentions ... with a firm reliance on divine Providence"); and the "our Lord" clause in ¶2 of Article VII of the U.S. Constitution.


	See also, accord, Martin v. Parrish,  (5th Cir. 1986).  Regarding the Fifth Circuit's Martin ruling, Frank Kemerer and Jim Walsh make the following comment:


	One type of expression in the classroom that clearly has no constitutional protection is profanity.  The U.S. Court of Appeals for the Fifth Circuit concluded in Martin v. Parrish in 1996 that use of profanity in a college classroom to "motivate" students is not related to any matter of public concern and is [thus] not protected by the First Amendment.  The instructor in the case had exhorted his class with words like h---, d---,  and bullsh--.  He continued to do so after a warning and was terminated.  The court found that, since profanity was not germane to the subject matter of the course and had no educational function, it was not necessary to consider the instructor's claim of academic freedom.


Quoting from page 198, Kemerer & Walsh, The Educator's Guide to Texas School Law, 4th edition.  Accord, see id. at pages 319-320.


     �"Kissing" is a subject that was referred to during much of this case's testimony.  


	See, for examples, in Transcript Volume I, the following pages: 35, 36, 129, 130, 131, 160, 166, 167, 168, 182, 208, 209, 232, 235, 247, 248, 250, 264, and 283. 


	See, for examples, in Transcript Volume II, the following pages: 315, 316, 343, 344, 434, 435, 436, 437, 444, 460, 480, 482, 567, and 568.


	See, for examples, in Transcript Volume III, the following pages: 668, 669, 691, 692, 713, and 748. 


	See, for examples, in Transcript Volume IV, the following pages: 934, 937, 943, 953, 954, 955, 956, 1000, 1047, 1048, 1050, 1053, 1093, 1095, 1096, 1100, 1101, 1102, 1103, 1108, 1109, 1110, 1116, 1196, 1197, and 1198. 


     �Q	Okay.  Did you ever observe Mr. Robinson hug female students?





	A	In a -- when they would come by his office, he would hug them, "Hi darling, Hi baby"; and always hugging.  I never saw him actually kiss them, but it was pretty close.  His hand would be on the girls.





I certainly do not find, despite a few innuendos raised to the contrary, that counselor Hudson was motivated by "racism" against Respondent.  (Though she is not, Mrs. Hudson's husband is an African-American.)


     �(not related to this hearing examiner)


     �Wilson asserted, in effect, a First Amendment-protected privilege against express an opinion against Principal Davis:





A	Well, Mr. Greenidge, let me answer you this way, if it's okay with you.  Mr. [Richard] Davis is a minister at his church, and I'm a minister's daughter.  And one thing that I've learned is the Bible says "Touch not my anointed one and do my prophet no harm."  The minister is to be judged by God and his [i.e., the minister's] peers, and it is simply my job to be in prayer for him.  So, with that, I reserve my opinion of that.





Tr. III @ 676, quoting/invoking 1st Chronicles 16:22.  (In effect, this involves both an evidentiary privilege and a jurisdictional limitation, due to the interplay of the above with both the First Amendment and Tex.R.Civ. Evid. Rule 610 (q.v.).


     �This suggestion was never corroborated by official DISD paper.


     �Charlotte A. was not the only student who tended to "puff" her intelligence/academic prowess; student Thayer V. was successfully cross-examined in a way that revealed that he represents his own academic success more highly than the truth warrants.


     �Some of the feistiness of Charlotte A. may have been a defensive "cover-up" for her noticeable nervousness; her emotive demeanor suggested that she was a bit confused about her role as a witness (as opposed to being a litigator) in these proceedings, and she was sometimes distracted in her focus when linking the responsiveness of her answers (on direct and on cross).  Sometimes she appeared to become so rattled that she personalized routine cross-examination questions that inquired into her self-asserted "expert opinions", -- or maybe she was guessing at the possible ramifications of the cross-examination questions.  In any event, the result was distraction from the proceeding's decorum, not to mention deflating the verisimilitude of her testimony.


	Due to her change-of-story (which my notes reflect were accompanied by evasive/furtive facial expressions), in conjunction with her self-perceived role as an alibi-like "character witness" for Respondent, rather than as an eyewitness of how classes were conducted, etc., Charlotte A. revealed her own willingness to change her testimony (i.e., to "fudge") in an attempt to "help out" Respondent regarding the issue of how "unsupervised" his classroom occasionally became.  In sum, I cannot rely on Charlotte A.'s testimony, so I have mostly ignored it as having little to no reliable evidentiary weight.


	However, this is not to suggest (and I do not suggest) that Charlotte A. was the only (or even the most) disrespectful witness of the two-dozen-plus witnesses who testified in this proceeding.  


	Mrs. Hudson, -- who is older, more experienced, and much more educated (and should know better) than Charlotte A., -- is probably the one witness who (in this four-day trial) exhibited the most disrespect and/or lack of coöperativeness, -- perhaps also due to her defensive nervousness about these proceedings.  (Sometimes a witness is rattled and just has a "bad day".)  Mrs. Hudson's argumentative and non-responsive demeanor even degenerated into distractive laughing at Mr. Greenidge's attempts to cross-examine her, and it actually became necessary for the court to admonish her to the effect that this was not a joking matter.  (See Tr. I @ 279-280.)  However, since most of Mrs. Hudson's basis for her attempted testimony was shielded, by her (properly) asserting the counselor's confidentiality privilege (and thus her information sources were not subject to cross-examination), it was disallowed as evidence. 


     �When a "swearing match" proceeding involves both side calling each other's witnesses "racist", the truth or falsity thereof can be relevant to my mandate to weigh motives, attitudes, disposition toward veracity, etc.


	Sometimes, as in Charlotte A.'s above-noted innuendos, the racism accusations are so uninformed, illogical, and/or otherwise flimsy that they pass from "groundless" to "frivolous".  


	In this case, however, one so-called "incident" that was supposed to show Respondent's "racism" was so illogical that it merited cross-examination by the hearing examiner.  (See Tr. I @ 152-158, involving witness Cayton, and Tr. I @ 196-213, involving witness M. Baker.)  


	In both of these cross-examinations, the white teachers asserted the flimsy suggestion that Mr. Robinson's off-the-cuff comment -- within the context of a school-sponsored "slave auction" fund-raiser -- was somehow stigmatized as evidence of Respondent's racism against whites.  Since Respondent then taught social studies (e.g., sociology and American history), it was not unreasonable for Respondent to combine mild humor with a legitimately "teachable moment", in that situation, in order to picturesquely communicate a sad-but-true part of our nation's racist/slavery-stained history.  See, accord, Kingsville I.S.D. v. Cooper, 611 F.2d 1109 (5th Cir. 1980) (recognizing that I.S.D.s must respect First Amendment rights of social studies teacher who teach American history). 


     �See, e.g., Tr. III @ 685.  See also, accord, Tr. II @ 207 (Respondent prepared one of his female student's taxes for her).


     �DISD's Exhibit #24, at page 2, includes the following representation, on which I have relied:





	In addition, you ... also incorporated content into your lesson which appear to sanction unethical behavior.  In making this recommendation, consideration was given to your past performance, which suggests that you are unable, or unwilling, to conform to the standards expected of educators in this district.





(signed on page 3 by Richard Davis, Principal, Middle College High)


     �Crayton emphasizes that he never discusses the origin of races in connection with his evolution lectures, those he accused Respondent of making racist remarks (as did also Principal Davis); interestingly, Respondent introduced evidence suggesting that Mr. Cayton is the one with a racism problem.  All of this goes to show that this case largely involved a "swearing match" which forced me as the fact-finder to try to discern whose trial behavior/attitude betrayed a lack of zealous commitment to veracity and reliability. 


     �(The court reporter erroneously put "fact" here.)


     �It is clear that Respondent and Elizabeth Hudson dislike each other, also.  See, e.g., Tr. IV @ 988.


     �This last usage of "daughter" on day #4 (in Transcript Volume IV) was during testimony by Principal Davis as a rebuttal witness.


     �It appears that the real meaning of this policy/directive was there was to be no teacher-initiated/teacher-encouraged habit of hugging or kissing a high school student, especially male teachers hugging or kissing female students.  This is not to say that a male teacher was absolutely forbidden to hug a graduating senior at the graduation ceremony, or to hug a student who asked for a hug at a time of tragedy (such as at the death of a family member), etc.


     �Compare Tr. I @ 264 ("When they would come by his office, he would hug them, "hi darling.  Hi baby"; and always hugging.  I never saw him actually kiss them, but it was pretty close.  His hands would be on the girls") -- with Tr. II @ 433, where Principal Richard Davis testifies about his administrative efforts at Middle College High School, to communicate the no hugging/avoid physic affection-oriented contact policy to his subordinates (which then included Respondent):





Q	What was that discussion?





A	The discussion was that we live in a situation where the District [i.e., DISD] is under investigation, there are a lot of volatile situations here, there's a history of abuse on the part of DISD staff and students, we have students here who have been abused, we have students who are engaging in admittedly promiscuous prostitution activity -- one of whom frequented Mr. Robinson's carrel -- and we discussed all of this policy.  And I said, "Teachers, don't hug on the students."  And, you know, I felt the policy was clear, I felt I had given good rationale.  And I told the teachers the best thing to do is just keep your hands to yourself, and I thought that was in line with the policy on romantic relationships with students and physical contact with students and sexual harassment.  That's why I gave it to them and discussed quite clearly and asked the teachers if they had any questions in the meeting.





Q	Did you observe Mr. Robinson hug female students?





A	That same day, after leaving the meeting.





I believe Principal Davis' testimony; that was a clearcut example of either Respondent's willful insubordination, or else of his inability to follow instructions due a gross lack of self-control.  (Moreover, no "racist" motives can be imputed to Principal Davis, or to former Principal Matherson, both of whom told Respondent to cease the physical affection/contact/hugging, since all three of them, -- Respondent Robinson, former Principal Thalia Matherson, and Principal Richard Davis, -- are all African-Americans.)


     �The record indicates that Respondent once publicly spoke about "queers", and later publicly apologized and toned down his comments about them (by qualifying his remarks).  See Tr. I @ 165. 


	However, by way of contrast, there is a "loud silence" in this 1256-page record, in effect indicating that Respondent never made any similar apology, retraction, or "toned-down" qualification about his remark that it would be okay with him if his own daughter fornicated with a college professor if that's what it took to get a good grade from that professor.  It is not unreasonable for the current principal of Middle College High School, Richard Davis, to factor this sensational remark, and the impressions it must have left on the predominantly female student body, -- as relevant to the challenges that Principal Davis faces daily in discharging his stewardship at Middle College High, -- and it is equally logical that Principal Davis could opine that the willingness to make such a statement (and to never recant or apologize about it afterwards) is an indication that Respondent's adamant and repeated insistence on his "right" to hug and kiss the high school girls is a habit that is counter-productively and unjustifiably at serious odds with Principal Davis' mandate to professionally run Middle College High.


     �See Tr. IV @ 961.


     �Compare, e.g., DISD's Exhibit #19, #20, and #22. 


     �e.g., "baby", "little Mama", "darling".
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