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Statement of the Case


Respondent, Baldemar Villarreal, appeals the proposed action of the Petitioner, Brooks County Independent School District (B.C.I.S.D.) to non-renew Mr. Villarreal’s term employment contract as a teacher.  Mark Paisley represents B.C.I.S.D.  Mark Buechler represents Respondent.  B.C.I.S.D. opted to utilize the procedures under Subchapter F to hold this hearing.  As such, Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this case.

Findings of Fact


1.  Mr. Villarreal was employed under a term contract for certified classroom teachers for the school year 2000-2001.
  


2.  Mr. Villarreal has been employed by B.C.I.S.D. for 29 years as a certified classroom teacher.  Mr. Villarreal has a lifetime elementary certification, and is also certified to teach math and biology in grades 6-8.
  


3.  Mr. Villarreal taught at the junior high level for 27 out 29 years. 


4.  For the school year 1999-2000, Mr. Villarreal was assigned to teach math at the high school.


5.  When Mr. Villarreal was assigned to the high school, he was not certified to teach secondary education.
 


6.  Mr. Villarreal was assigned to the high school the day before the start of the 1999-2000 school year.  This transfer was effectuated when on the day before the start of the 1999-2000 school year, Dr. Perez, the newly appointed Principal for the High School called Respondent at home and informed him that he was being transferred.
  


7.  Assignments for the new school year are ordinarily made during the summer, in June or July.


8.  B.C.I.S.D. renewed Mr. Villarreal’s’ contract for a 28th year during the spring of 1999 for the 1999-2000 school year.
  


9.  Mr. Villarreal claims that his assignment to the High School was involuntary, and he did not have a choice in accepting  this assignment.
  B.C.I.S.D. claims that Mr. Villarreal voluntarily accepted the assignment when he signed the Emergency Permit, which states in the signature block:  “I ACCEPT THIS ASSIGNMENT AND CONSENT TO THE ACTIVATION OF THIS PERMIT.” 
 


10.  Mr. Villarreal felt that he did NOT have a choice about the assignment to the High School.


11.  The contract at issue contains no provision that Mr. Villarreal would be assigned to the High School.


12.  In order to teach at the High School, Mr. Villarreal needed to teach under an emergency permit.  This permit was valid  only for the 1999-2000 school year.
  


13.  Mr. Villarreal did not sign the Emergency Permit until September 3, 1999, after he began teaching at the High School.


14.  Mr. Villarreal became aware that he needed to sign this emergency permit because on or about September 3, 1999, he was summoned to the personnel office to sign the emergency teaching permit.  At the time that he was summoned, Mr. Villarreal was on his way to teach an afternoon class.  B.C.I.S.D. personnel told Mr. Villarreal the emergency permit was necessary in order to be in compliance with T.E.A.
   


15.  No B.C.I.S.D. personnel explained the Emergency Permit process to Mr. Villarreal.  No B.C.I.S.D. personnel offered a support system to help Mr. Villarreal meet the requirements of the permit.  B.C.I.S.D. did not provide release time for Mr. Villarreal to seek additional college hours.  No B.C.I.S.D. administrator discussed the high school certification issue with Mr. Villarreal for the remaining part of the 1999-2000 school year.
  


16.  No evidence exists that B.C.I.S.D. personnel met with Mr. Villarreal  well in advance to the expiration of the emergency permit or during the 1999-2000 school year to devise a deficiency plan to address the problem of the upcoming certification that was needed once the emergency permit expired.
   


17.  In order to become certified, Mr. Villarreal needed to have passed the ExCet exam administered by the State Board of Educator Certification.
  


18.  The first occasion that the matter of Mr. Villarreal’s certification arose was when Linda B. Gehman, Certification Specialist from Region 2, Education Service Center sent a letter dated May 10, 2000 to Superintendent Dr. Nabor Cortez approving the emergency permit which covers 8-3-99 to 8-31-00.
    


19.  On June 22, 2000, approximately two months prior to the expiration date of the emergency permit, Dr. Nabor F. Cortez sent a letter to Mr. Villarreal stating in part:  “We now have information that you have not passed the exit test in that subject, and so we will not have a job assignment at the High School for you, due to your failure to attain the necessary certification.  That situation would change, of course, in the event that you would pass the exit [sic] test in July, but those results will not be received until after the start of the 2000-2001 school year.  The Texas Education Code provides that a school district may not employ a teacher who does not hold the appropriate certificate or permit.  Therefore, unless and until there is a change in your certification and qualifications status, alternate arrangements will need to be made…”


20.  In conjunction with this letter, a meeting was held with Mr. Villarreal, the superintendent, and the high school principal wherein the ExCet exam scores were discussed.  
   


21.  Mr. Villarreal took the ExCet exam in February 2000, but he did not pass it.


22.  Mr. Villarreal informed Dr. Perez of his failing results of the ExCet exam.


23.  Despite the fact that Mr. Villarreal failed the ExCet exam of February, B.C.I.S.D. nevertheless renewed Mr. Villarreal’s term contract for the 2000-2001 school year.  


24.  B.C.I.S.D. pleaded with Mr. Villarreal to teach summer school, Algebra I, Algebra II and Geometry because no one else was able to teach these classes.
  

25.  Mr. Villarreal wanted to take college hours in the summer but was unable to as a result of having to teach summer school.
  

26.  After having received the letter dated June 22, 2000
 Mr. Villarreal believed that he was still subject to employment at a grade level that he continued to be certified in.

27.  When Mr. Villarreal returned to work at the start of the 2000-2001 school year, he was again assigned to the High School to teach Algebra II, and MMA class and two TAAS labs for juniors and seniors.  This was a high school assignment, even though Mr. Villarreal was still not certified, had not consented to this placement and his emergency permit had expired.
      


26.  Mr. Villarreal again attempted to take the ExCet exam in July, 2000 but he never received the results because he had turned in the application form late.  As a result of the late application, his scores were voided.
  

27.  Mr. Villarreal informed Dr. Perez at the beginning of the 2000-2001 school year that he had taken the July ExCet and that he would supply her the results once they came in.

28.  In December of 2000, Dr. Perez met with Mr. Villarreal and requested his scores from the July 2000 ExCet exam.   Mr. Villarreal indicated to Dr. Perez that he had not received the scores, but that he would call  to find out the delay.  Mr. Villarreal contacted SBEC, which indicated that the scores would be sent.  The scores were never sent.  In March 2000, Mr. Villarreal met with Dr. Perez again to explain the situation.  After his meeting with Dr. Perez, Mr. Villarreal again called SBEC in March 2000, and he was told by SBEC that his scores had been cancelled because of the late filing of his application.  Mr. Villarreal did not mislead or misrepresent anything to Mrs. Perez or to B.C.I.S.D.

29.  Although Dr. Perez testified that she did contact SBEC to determine if Mr. Villarreal sat for the July exam, she did not call the testing center that administers the exam to determine the same.
  Neither Dr. Cortez or Dr. Perez called the testing center that administers the exam to determine if Mr. Villarreal had taken the July 2000 ExCet exam.
  As such, no evidence exists that Mr. Villarreal misled Dr. Perez, Dr. Cortez or B.C.I.S.D.

30.  At the end of the 1998-1999 school year, the Junior High student body voted Mr. Villarreal as their favorite teacher at the end of the 1998-1999 school year.
  During the 1999-2000 school year, the freshmen elected Mr. Villarreal their favorite male teacher.  Also, Mr. Villarreal received a good appraisal for the 1999-2000 school year.
  For the 2000-2001 school year, the sophomores elected Mr. Villarreal as their favorite male teacher.
  Also, Mr. Villarreal received a good evaluation for the 2000-2001 school year.
  Mr. Villarreal was also selected for the “Who’s Who Teacher of the Year” award.

31.  Even though Mr. Villarreal’s emergency permit ended at the end of August 2000, Mr. Villarreal continued to be certified for life as an elementary school teacher.

32.  Policy DK (LOCAL) pertaining to assignments and schedules was in force and effect at all times during the non-renewal process of Mr. Villarreal.
  DK (LOCAL) provides:  “All personnel are employed subject to assignment and reassignment by the Superintendent or designee.”
  

33.  The contract between Mr. Villarreal and B.C.I.S.D. does not limit Mr. Villarreal to teaching high school math nor does it state anywhere that Mr. Villarreal must be certified to teach high school math to comply with the contract.  The contract does not mention high school math at all.

34.  The contract does state:  “failure of Employee to maintain certification in the position(s) assigned may be grounds for discharge”.
  Webster’s Dictionary defines the word “maintain” as “to keep in an existing state”.  A person cannot maintain something that he never had.  That is, Mr. Villarreal could not “maintain” his secondary math certification if he never had it to begin with.  Additionally, Mr. Villarreal did maintain his elementary and Jr. High certification.

35.  The contract also states in paragraph 17 that the “contract supercedes all prior agreements and representations concerning employment.  No amendments to this contract shall be binding unless reduced to writing and signed by both parties.”  No amendments to the contract pertaining to the 2000-2001 school year were agreed to in writing by the B.C.I.S.D. and Mr. Villarreal.  Particularly, no amendments were made to the contract between B.C.I.S.D. and Mr. Villarreal indicating that he needed to gain his certification in high school math to continue his employment with the district.
  

36.    On or about March 22, 2001, the board of trustees voted to propose the non-renewal of Respondent’s contract.  The only basis for the proposed non-renewal of Mr. Villarreal’s contract was the certification issue.
  

37.  The Board did not consider Mr. Villarreal’s current evaluation before making the recommendation to non-renew his contract.  Dr. Cynthia Perez recommended the non-renewal of Respondent’s contract.
  Dr. Cortez, who presented the recommendation to the Board, had not seen Mr. Villarreal’s current appraisal until June 21, 2001, which was three months after the meeting that the Board proposed non-renewal of Mr. Villarreal’s contract.  The Board’s vote to non-renew Mr. Villarreal’s contract was 4-3
.      

38.  Dr. Cortez was unaware that Mr. Villarreal continued to be certified to teach math in grades 6-8.
  Dr. Cortez was unaware that Mr. Villarreal had taught math in grades 6-8 in B.C.I.S.D. for 27 years.

39.  Historically, B.C.I.S.D.  has experienced difficulty filling math positions at the Junior High School.
  In the 1999-2000 school year, at least one un-certified teacher, Davida Beltran, taught 8th grade math even though Mr. Villarreal was specifically certified in that area and had been teaching it for 27 years.  In the 2000-2001 school year, Ms. Beltran continued to teach 8th grade math despite the fact that she was not certified nor under an emergency permit.  Ms. Beltran is scheduled to teach in this same position for the 2001-2002 school year.
  Mr. Villarreal was nevertheless ready, willing and certified to teach this subject and grade.
  However, B.C.I.S.D. did not assign Mr. Villarreal to any of these positions.

40.  Despite the difficulty for B.C.I.S.D. to employ qualified math teachers, it nevertheless chose to place a wholly qualified and certified math teacher for the Junior High level and place him in a position for which he was not certified—at the high school.  In conjunction with this action, in chose to replace Mr. Villarreal with a non-certified teacher.
    

41.  During the June 13, 2001 board meeting, the Junior High School principal sought to fill a vacant math position with a candidate for that school with someone who had no teaching experience or any certification for any subject.

42.  Mr. Villarreal, who has 29 years of experience in teaching math at the Junior High level, who is certified to teach math at the Junior High level, who has received good appraisals and has repeatedly been elected favorite teacher by various student bodies, was more qualified to teach in this position than someone with no experience.
  Mr. Villarreal nevertheless, was not assigned to this position by B.C.I.S.D.

43.  Good cause does not exist to non-renew the contract of Mr. Villarreal.  Good cause does not exist to dismiss or terminate Mr. Villarreal’s employment during the contract term.

44.  Any finding of fact, which should more appropriately be a conclusion of law, is so deemed.

Conclusions of Law

1.  The Hearing Examiner has jurisdiction of this matter pursuant to B.C.I.S.D. Board Policy, Chapter 21, Subchapter F, Section 21.251 and Section 21.207.


2.  Mr. Villarreal holds a valid contract with B.C.I.S.D. for the 2001-2002 school year.  Mr. Villarreal held a valid contract with B.C.I.S.D. for 2000-2001 school year.  It is clear and unambiguous.  Therefore, the contract terms must be given their plain meaning and the parole evidence rule prevents adding or altering the terms through evidence outside of the “four corners” of the agreement.


3.  Mr. Villarreal held a valid contract for the 2000-2001 school year, entitled “one-Year Term Contract for Certified Classroom Teacher”.  This contract indicates that Mr. Villarreal was employed as a “professional employee”.  The contract does not limit Mr. Villarreal to teaching high school math nor does it state that Mr. Villarreal must be certified to teach high school math to comply with the contract.  The contract does not mention high school math at all.  Mr. Villarreal’s contract is enforceable and as such, B.C.I.S.D. has failed to meet its burden of proof regarding its proposed non-renewal of Respondent as a matter of law under the contact.


4.  Mr. Villarreal’s contract is not conditioned upon him teaching high school math.  The 2000-2001 contract provides that he is employed as a certified teacher and a professional employee.  These terms encompass the subjects for which Mr. Villarreal is already certified to teach.  Therefore, Mr. Villarreal has an enforceable contract for the 2000-2001 school year and B.C.I.S.D. cannot meet its burden of proof regarding its proposed non-renewal of Mr. Villarreal as a matter of law under the contract.


5.  The contract for the 2000-2001 school year states:  “this contract supercedes all prior agreements and representations concerning employment.  No amendments to this contract shall be binding unless reduced to writing and signed by both parties.”  No amendments to the contract were agreed to in writing by B.C.I.S.D. including any amendments indicating that Mr. Villarreal had to gain his certification in high school math to continue his employment with the district.  Mr. Villarreal has complied with all the conditions set forth in his employment contract.  Therefore, Mr. Villarreal has an enforceable contract for the 2000-2001 school year and B.C.I.S.D. has not met its burden of proof regarding its proposed non-renewal of Mr. Villarreal as a matter of law under the contract.   

6.  Mr. Villarreal’s emergency permit expired at the end of the 1999-2000 school year.  Prior to the expiration of the emergency permit, B.C.I.S.D. renewed Mr. Villarreal’s contract with knowledge that he had not passed the ExCet exam for high school math.  B.C.I.S.D. is estopped from asserting that the failure to pass the ExCet exam for high school math is grounds to non-renew his contract.
  

7.  Mr. Villarreal’s emergency permit expired at the end of the 1999-2000 school year.  B.C.I.S.D. renewed Mr. Villarreal’s contract with knowledge that he did not pass the ExCet for secondary math in February of 2000.  Petitioner’s reliance upon the emergency permit requirements is wholly misplaced since the emergency permit was not at issue in the 2000-2001 school year.
  

8.  Mr. Villarreal relied upon representations of B.C.I.S.D. when it stated in a letter:  “We now have information that you have not passed the ExCet in that subject, so we will not have a job assignment at the high school for you…unless and until there is a change in your certification and qualifications status, alternate arrangements will need to be made”.  Further reliance by Mr. Villarreal upon the consenting actions of B.C.I.S.D. occurred when B.C.I.S.D. assigned Mr. Villarreal to teach high school math after the emergency permit had expired, and despite the fact that Mr. Villarreal had not passed the ExCet exam.  B.C.I.S.D. is now estopped from non-renewing Mr. Villarreal’s contract.
           

9.  Respondent fully complied with his employment contract by maintaining his teaching certification.

10.  B.C.I.S.D. failed to comply with Texas law regarding the acquisition of an emergency permit.  B.C.I.S.D. did not document its efforts to employ a fully certified teacher in the position for which the emergency permit was activated.  Further, B.C.I.S.D. did not provide a support system for Mr. Villarreal nor did it provide any release time to assist Mr. Villarreal in order to study for the ExCet exam, or to return to school to take more college courses in the subject matter.  Lastly, no person at B.C.I.S.D. advised Mr. Villarreal regarding S.B.E.C.’s rules regarding permits and permit renewal requirements.
  

11.  B.C.I.S.D. failed to meet its burden of proof by a preponderance of the evidence that Mr. Villarreal failed to fulfill his requirements for certification.

12.  Mr. Villarreal did fulfill and maintain his requirements for certification.

13.  B.C.I.S.D. failed to meet its burden of proof by a preponderance of the evidence to show that Mr. Villarreal failed to fulfill the requirements of a deficiency plan under an Emergency Permit, a Special Assignment Permit, or a Temporary Classroom Assignment Permit.

14. B.C.I.S.D. did not meet its burden of proof by a preponderance of the evidence to show that Mr. Villarreal should be non-renewed for reasons specified in individual employment contracts reflecting special conditions of employment.  

15.  B.C.I.S.D. failed to meet its burden of proof by a preponderance of the evidence to show that Mr. Villarreal misrepresented facts to a supervisor or other B.C.I.S.D. official in the conduct of District business.  

16.  Mr. Villarreal did not misrepresent facts to his supervisor or to other B.C.I.S.D. official.

17.  B.C.I.S.D. violated its own policy (DFBB (LOCAL)) when it failed to consider Mr. Villarreal’s current appraisal prior to making a recommendation regarding non-renewal.

18.  B.C.I.S.D. failed to meet its burden of proof by a preponderance of the evidence as to the allegation that Mr. Villarreal should be non-renewed for reasons constituting good cause for dismissing Mr. Villarreal during the contract term.  No evidence was submitted to support the allegation that Mr. Villarreal should be non-renewed for reasons constituting good cause for dismissing Mr. Villarreal during the contract term.

19.  Good cause does not exist to non-renew the contract of Mr. Villarreal or to terminate the employment of, or dismiss Mr. Villarreal during the school year.

20.  Any conclusion of law, which should more appropriately be a finding of fact, is so deemed.

Discussion

This hearing examiner agrees with Respondent’s argument that Carrillo v. Anthony I.S.D.
 applies to the case at bar.  It is looked to for guidance and its rulings pertaining to matters of contract can be applied to the present case despite the distinguishing factors raised by counsel for Petitioner.  


Carrillo was a teacher who sought to become certified in English as a Second Language.  In order to become certified, Carrillo needed to pass the ExCet exam, which she did not do.  Carrillo taught ESL under a temporary permit, such as what Mr. Villarreal did.  Carrillo was given a deficiency plan for the 2-½ year time period that she operated under a temporary permit.  Mr. Villarreal was not given a deficiency plan during his entire tenure under the temporary permit.  The temporary permit was no longer available to Carrillo because she had not passed the ExCet exam.  Similarly, Mr. Villarreal was not able to avail himself of a consecutive year under a temporary permit.  Before the start of the next school year, Carrillo accepted a contract of employment offered by the school district.  Likewise, Mr. Villarreal accepted a contract of employment offered by B.C.I.S.D. even after it was made known that he did not pass the ExCet exam.  Prior to the commencement of the new school year, Carrillo again failed the ExCet exam.  The school district then took steps to terminate Carrillo.
  The court generally held that even if the school district’s arguments were true that Carrillo was hired to fill its need for an ESL teacher and that it had no other need for the teacher’s services, the court held that Carrillo’s contract was not conditioned upon her teaching ESL.  It merely states that she was to teach “academic subjects”, which is broad enough to encompass the other subjects, which Carrillo was qualified to teach.
  The court relied on the parole evidence rule when it disallowed a determination that the contract was limited to teaching ESL.  That is, the contract was a “generic” teaching contract, as it is in the present case.  Lastly, the Court distinguished Swanson v. Houston I.S.D.
 because Carrillo, like Mr. Villarreal, held a valid teaching certificate and Ms. Swanson did not.  


Also most convincing to the undersigned are the facts that Mr. Villarreal was given a renewed contract even after B.C.I.S.D. knew that he had not passed the ExCet exam.  Further, he taught high school math for a whole year without a temporary permit and without certification.  B.C.I.S.D.’s concerns over non-certified teachers are totally unfounded given Mr. Villarreal’s continued certification.  B.C.I.S.D.’s decision to hire non-certified instructors for some of the positions for which Mr. Villarreal qualified completely undermines its concern that non-certified teachers should not be working at B.C.I.S.D beyond the term of their temporary permit.

Recommendation


After due consideration of the evidence, the arguments of counsel, and the law as applicable in this case, it is hereby recommended that the Brooks County Independent School District Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Mr. Villarreal to a position for which he is certified for the 2001-2002 school year.


SIGNED this 20th day of July, 2001.






__________________________________________






Victoria Guerra






Certified Hearing Examiner

CERTIFIECATE OF SERVICE

I hereby certify that on this day, I have served a copy of the Recommendation of the Hearing Examiner upon the persons named below, by placing a copy of the same in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 20th day of July, 2001.
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