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Statement of the Case
Respondent Gary F. Simone requested assignment of a certified hearing examiner under Chapter 21, Subchapter F of the Texas Education Code, for the purpose of conducting a hearing concerning the proposed termination of employment of Respondent by Petitioner Alamo Heights Independent School District (“Alamo Heights ISD”).  The request was received by the Texas Education Agency Division of Hearing and Appeals on June 24, 1998.  Certified independent hearing examiner Michael Shearn  was appointed on June 25, 1998.

Petitioner Alamo Heights ISD is represented by Robert Schulman, Attorney at Law, San Antonio, Texas.  Respondent Gary F. Simone is represented by Jefferson K. Brim, III, Attorney at Law, Austin, Texas. 

The certified hearing examiner prepared and issued to Petitioner and Respondent a Prehearing Scheduling Order dated June 25, 1998.   A copy of Subchapter F, Hearings Before Hearing Examiners, Texas Education Code, was attached the Prehearing Scheduling Order. The hearing was scheduled for August 6, 1998.

The parties agreed to waive the 45-day hearing deadline requirement under Texas Education Code Sec. 21.257(c) and on July 14, 1998, the certified hearing examiner issued a First Amended Prehearing Scheduling Order setting the hearing date for August 20, 1998, per the agreement of the parties.

On July 31, 1998, certified hearing examiner issued a Docket Control Order-Status Report to the parties’ counsel.  On August 3, 1998, in response to the Docket Control Order, Petitioner’s counsel provided to the hearing examiner a photocopy of a Settlement Agreement and Mutual Release bearing what are represented to be signatures of parties and of counsel with dates of July 16, 1998 and July 17, 1998.  The Agreement and Mutual Release instrument represents that Petitioner and Respondent have reached a mutual agreement settling their dispute regarding Petitioner’s recommendation to terminate the contract of Respondent Simone and dismiss Respondent as an employee of Petitioner.  Respondent Simone  has agreed to withdraw his appeal before the Commissioner of Education and to waive any further administrative remedy.  The instrument provides that Respondent is provided seven days within which to revoke the Agreement and Release.  Respondent’s counsel has not responded to the Docket Control Order and has not provided any evidence that the Petitioner revoked the Agreement and Release on or before July 24, 1998.


Findings of Fact
After due consideration of the documents and matters officially noticed, in my capacity as certified hearing examiner, I make the following findings of fact:

1.
Respondent timely requested a hearing  under Chapter 21, Subchapter F of the Texas Education Code, for the purpose of conducting a hearing concerning Alamo ISD’s proposed termination of employment of Respondent.

2.
A Settlement Agreement and Mutual Release was submitted to the hearing examiner in response to the Docket Control Order before the mutually agreed rescheduled hearing date of August 20, 1998.  

3.
Petitioner and Respondent have reached a mutual agreement settling their dispute regarding Petitioner’s recommendation to terminate Respondent Simone’s contract and to dismiss Respondent as an employee of Petitioner.  Respondent Simone has agreed to withdraw his appeal before the Commissioner of Education and to waive any further administrative remedy.  Respondent has agreed to submit a resignation which resignation is agreed to be accepted by the Superintendent of Alamo ISD.

4.
Respondent Simone has not revoked the Settlement Agreement and Mutual Release. 


Conclusions of Law
After due consideration of the foregoing Findings of Fact and matters officially noticed, I make the following Conclusions of Law:

1.
The Commissioner of Education has jurisdiction over this case pursuant to Tex.  Educ.  Code Section 21.303.

2.
Respondent Simone is represented by counsel and Respondent has agreed to withdraw his appeal before the Commissioner of Education and to waive any further administrative remedy. 


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as certified hearing examiner, it is hereby

RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith dismissing the case. 

Signed and issued this ___ day of August, 1998.

________________________________

MICHAEL J. SHEARN

CERTIFIED HEARING EXAMINER

112 E. Pecan St., Suite 2900

San Antonio, TX 78205

210/229-3003 Voice

210/229-1194 Fax

Copy of Proposal for Decision To:
Petitioner’s Counsel:
Robert A. Schulman

112 E. Pecan St., Suite 3000

San Antonio, Texas   78205

210/212-8844

210/212-7733 Fax

Respondent’s Counsel:
Jefferson K. Brim, III

2525 Wallingwood Dr.

Building 14

Austin, TX 78746

210/328-0048

210/328-4814 Fax
