DOCKET NO. 106-LH-700

BROWNSVILLE INDEPENDENT
      §

BEFORE AN INDEPENDENT

SCHOOL DISTRICT,


      §

      §

PETITIONER
      §

HEARING EXAMINER
           


  §
         

v.





      §

      §

ROSARIO M. MARTINEZ

      §

FOR THE

      §

RESPONDENT
      §

STATE OF TEXAS

FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION FOR DECISION


I. STATEMENT OF THE CASE
On July 18, 2000, Petitioner Brownsville Independent School District, (“Brownsville”) proposed termination of the continuing contract of Rosario M. Martinez (“Martinez”). Notice was sent to Martinez on July 20, 2000.  On July 25, 1999, Martinez’s request for a hearing pursuant to Texas Education Code § 21.158 was received by Texas Education Agency.

II. IDENTITY OF THE PARTIES AND ATTORNEYS
Karen Hensley Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency to preside at the hearing.  Petitioner Brownsville ISD is represented by Crisanta Guerra Lozano, Attorney At Law, of Roerig, Oliveira & Fisher, L.L.P., Brownsville, Texas. Respondent Martinez is represented by Truman Dean and Michael Shirk, Attorneys at Law, of Texas State Teachers Association, Austin, Texas.      
The evidentiary hearing was conducted before a certified court reporter on September 20th  and September 21st , 2000, in Brownsville, Texas. The hearing was closed and the rule was invoked.


III. FINDINGS OF FACT
After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular findings of fact):

1. Martinez is a currently employed by Brownsville under a continuing teacher contract (432:4-7) under the terms and authority of the Texas Education Code, §21.151, et seq.

2. Martinez has taught at Villa Nueva Elementary School with Brownsville for approximately twenty years. 432: 1-3.

3. Martinez is a certified teacher in elementary education with a kindergarten endorsement and holds an additional bilingual teaching certification. 432: 18-24.

4.  Prior to her teaching at Villa Nueva Elementary School, Martinez taught fifth grade for Brownsville, then taught three years at Perez Elementary at Brownsville. 432:10-12.

5. Brownsville’s Board of Trustees proposed Martinez’s termination from employment with Brownsville at a lawfully called meeting on July 18, 2000, for the following reasons:

1. Deficiencies pointed out in observation reports, appraisals or evaluationns, supplemental memoranda, or other communications;

2. Failure to fulfill duties or responsibilities;

3. Incompetency or inefficiency in the classroom or at assigned school-related functions;

4. Insubordination or failure to comply with official directives;

5. Failure to comply with Board policies or administrative regulations;

6. Failure to meet the District’s standards of professional conduct;

7. Failure to comply with reasonable District requirements regarding advanced coursework or professional improvement and growth;

8. Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues.

6. Martinez’s teaching certificate is in good standing; she has never had a complaint filed against her with the State Board for Educator Certification or a complaint filed against her by a parent. She has never been suspended from her work as a professional educator nor has she had to appear before a tribunal to evaluate her fitness as an educator. 433:3-25.

7. During 1999-2000 school year Martinez taught pre-K, which are generally four year old children. 442:3-7; 444:8-11.


Off the Designated Schedule
8. On September 9,1999 (Exhibit 4) a parent brought birthday snacks to Martinez’s classroom, which caused Martinez’s designated curriculum studies to be off schedule. 439:4 through 441:11.

9. It is not unusual for teachers to run late on their schedule during the course of a school day. 26:17


Lesson Plans

10. Lydia Castillo, an Instructional Facilitator at Villa Nueva Elementary School, conducts classroom observations 14:19-20, orders teaching materials and resources 14:22; 15:5-6, and oversees lesson plans, including making certain that teachers turn in lesson plans. 15:18.

11. For the 1999-2000 school year lesson plans were due to be turned in by the teachers once a week. 16:13.

12. There are different rules governing lesson plans for different grade levels and subject matter  36:15-17 and the rules are subject to change. 51:1-15

13. During the 1997-1998 school year Martinez taught fine arts at all levels of the elementary school. 436:3,4

14. During the 1997-1998 school term  Martinez turned in lesson plans late on three unspecified occasions and failed to turn in lesson plans on two occasions when she was absent. (Exhibit 1) 18:21-25; 19:1-10.

15. There were no clear directives on whether fine arts teachers were required to prepare lesson plans during the 1997-1998 school year. Martinez was not aware that lesson plans were required for the 1997-1998 school year. 504:23-25 and had no lesson plan book issued to her for completion that year. 506:24-25; 507: 1-25.

16. There were no substitutes for the fine arts elementary teachers so the students were left with the paraprofessional when the teacher was absent. 511:15-16.

17. During the 1999-2000, Martinez was required to turn in lesson plans on a weekly basis. According to Exhibit 8, Martinez turned her lesson plans two days late on October 27; one day late on November 23; two days late on December 6; one day late on January 6. Martinez did not turn in lesson plans on January 31, February 14, February 28, March 13, April 3, April 17, May 1st.  Martinez was absent due to illnes or injury on the majority of dates when the lesson plans were due.

18. Martinez was absent due to illness and injury 47 days during the 199-2000 school year. 513:22-25. Martinez suffers from chronic foot infections which flare up at the beginning and end of the school year and involve absences up from five to ten days at a time. 

19. In 2000, Martinez was absent from February 11-February 22 with injuries from a serious auto accident; during March with illness; April 3-April 25th due to illness and re-injury and May 3-16th on Administrative Suspension.

20. Castillo did not seek out Martinez to advise her of her concerns regarding her lesson plans.

21. On May 1, 2000, Martinez was placed on an Intervention Plan for Teacher In Need of Assistance for Domains I, II and VII. She was to view three of Harry Wong’s videos during the week of May 1, May 8 and May 15th and to complete lesson plans May 1 through May 22nd. (Exhibit 32)

22. Martinez was placed on Administrative Leave on May 8,2000.

23. Prior to Martinez’s return from Administrative Leave, on May 15, 2000, Ms. Green recommended to the Deputy Superintendent that Martinez be discharged from her teaching position for the next year, but that she be allowed to complete the 1999-2000 school year in her classroom and that Humberto T. be transferred to another classroom upon Martinez’s return. 

24. According to the TINA Martinez had until May 22nd to complete the TINA. 

25. During her suspension, Martinez was not allowed on the campus and did not have any educational materials at home with which to complete the lesson plans or to view the required videos and did not have any access to resource materials.

26. On May 16, 2000, when Martinez returned from Administrative leave, Ms. Green asked for Martinez’s lesson plans, which were not due until May 22nd. Martinez explained that they were incomplete and at her home. Ms. Green instructed Martinez to return to her home to retrieve the lesson plans, but Martinez had no transportation.

27. Martinez called her husband and asked him to pick her up during her planning and take her home to retrieve her partially completed lesson plans.

28. Ms. Green had Ms. Pena follow Martinez and her husband to her house to get the lesson plans. 

29. Upon her return to the campus that morning Martinez took the partially completed lesson plans to her classroom to refer to her resource materials and to finish them.

30. Ms. Green came into Martinez’s classroom and took the lesson plans away from her on May 16th, which prevented Martinez from completing this part of the TINA.

31. Ms. Green indicated that it didn’t matter that Martinez had until May 22nd to complete the lesson plans.

32. After her return from Administrative Leave Martinez turned in a summary of one video, “The Effective Teacher” on May 25, 2000.

33. Martinez did not complete the rest of the TINA because she had already been told by Ms. Green that she was going to be recommended for discharge and saw no need for its completion.
Intervening on Behalf of Others  

34. During March, 2000, Martinez suggested to Ms. Green the campus principal that the paraprofessionals should be compensated for their overtime hours earned while working on a school-related function.

35. After Martinez met with Ms. Green the paraprofessionals received compensatory time.

36. The Paraprofessionals were afraid that Ms. Green would be mad at them and Martinez for Martinez’s airing their grievance on compensation.
37. Martinez believed that Ms. Green retaliated against her for intervening on behalf of the paraprofessionals..

Sleeping In The Classroom
38. On 1/14/2000 Castillo reported having observed Martinez lying down while the students were having quiet time. 28:24-25 and a parent was reading to the children. 441:13,14.

39.  On February 11, 2000, Martinez and her husband were involved in an auto accident with her husband sustaining brain injury and she sustaining a broken collarbone and seven fractured ribs. 469: 16,17; 470: 3-12.

40. Martinez notified Brownsville and was absent due to her injuries until her return on February 21, 2000. 470: 22-22. She did not feel she could afford to miss additional work or get docked any more out of her pay. 472: 18-20.

41. Martinez was not notified of her rights and responsibilities under the Family Medical Leave Act. 47-15-20.

42. Martinez’s husband was in a brain trauma center in San Antonio for six weeks and she traveled back and forth to visit him. 472: 17-18; 477:15-20.

43.  During the first weekend of April, 2000, Martinez re-injured her ribs. 471: 14-19.

44. On April 3, 2000, during the student’s nap time, Martinez was in extreme pain and asked her paraprofessional aide Ms. Correa to watch the class while she laid down and put pressure on her ribs. 472: 21-25; 473:1-4.

45. Martinez fell asleep. 472:5,6.

46. Correa was in charge of the classroom while Martinez laid down, but Correa left the classroom. 133:12-13.

47. Correa was back in the classroom on April 3, 2000, when Ms. Castillo was summoned into Martinez’s classroom by a neighboring substitute teacher. 31:17-25; 32:1-13 to view Martinez asleep.

48. Castillo was unable to awaken Martinez so she sent Correa to summons Ms. Green the principal.  32:17-19.

49. After Ms. Green arrived and was unable to awaken Martinez she instructed Castillo to retrieve the school’s camera. 32:8-13.

50. Castillo took photos of Martinez asleep on the floor of her classroom. 32:15-19 (Exhibits 6 and 7).

51. Ms. Correa had previously reported several incidents of Martinez sleeping in class to Ms. Green but each time Ms. Green arrived Martinez was awake with the class. 230:9-25; 231: 1-7.

52. On April 3, 2000 Ms. Green was summoned to Martinez’s classroom, where photos were taken and Ms. Green was only able to rouse Martinez after several tries. 232: 4-23.

53. Martinez was asked by Ms. Green to go to her office to meet with her after school on April 3, 2000, but Martinez was in too much pain and went straight home after school. 473:18-21.

54. On April 4, 2000, Martinez required assistance to dress and to be taken to the doctor, where it was confirmed that she re-fractured seven ribs. 474: 8-12.

55.  When Martinez called Ms. Green to advise her of her injuries, Ms. Green responded that she had a picture of (Martinez) asleep on the floor which was grounds for termination and suggested that Martinez   transfer to another school. 474:17-25; 475: 1-3.

56. Ms. Green intended to terminate Martinez if she would not willingly transfer to another school campus. 476: 11-16

57. Martinez was not able to return to school and her classroom until April 25, 2000 due to her injuries. 477:21-25.

58. On April 25, 2000, Martinez was called to the principal’s office by Ms. Green, and was required to leave the students with the paraprofessional. 478:1-8. Martinez gave Ms. Green her medical verification forms, but those were returned to Martinez without Ms. Green making a copy of them.478:17-25.


 Allegations of Corporal Punishment of A Student       

59. On Friday, May 5, 2000, when Humberto T. a student would not leave the computer when instructed to do so by Martinez, Martinez approached him with her sandal in her hand as though to hit him, then she turned off the computer. Humberto T. screamed and hollered and threw himself down on the floor.

60. When Humberto would not get up, Martinez picked him up and put him down with the other students and hit her sandal on herself, telling Humberto to stay in his place.

61. Humberto T.’s screams and hollering which brought Ms. Liendo from the adjoining classroom.

62. When a child suggested that Martinez had hit Humberto, Martinez joked to Ms. Liendo that she had hit the child. At all other times Martinez denied using physical discipline upon the child.

63. Over the weekend Ms. Green received an anonymous call that accused Martinez of hitting Humberto with a shoe.

64. On Monday, May 8, Ms. Green called Martinez in to her office, then placed Martinez on administrative leave after having Martinez sign a previously-written warning regarding lesson plans.

65. Ms. Green had the impression that a shoe had been used by Martinez to try and discipline Humberto T., but in what way she did not know.

66. On May 10, 2000, Ms. Green generated a Notice of Warning (Exhibit 23) which stated “Mrs. Martinez has never disciplined a child using corporal punishment.” No where on the Notice of Warning did the document state that Martinez had used corporal punishment.

67. On May 15, 2000, Ms. Soto, the Human Resources person for Brownsville signed the Notice of Warning (Exhibit 23).

68. On May 15, 2000, Ms. Green generated a recommendation for Teacher Discharge on Martinez which was received by Administration on May 16, 2000.
69. Martinez returned on May 16, 2000 and received a notice of warning for corporal punishment which she denied and refused to sign. Martinez was advised that Humberto T. was being removed from her classroom.

70. Martinez went to the T’s home to talk to Humberto’s parents after receiving the notice of warning.


 Showing of Unapproved Video   
71. During the 1998-1999 school year, on one occasion Martinez showed one PG video which was not pre-approved and contained a cuss word to older students. 43:20-25; 44:1-4

72. No other such infraction was shown to have occurred regarding the showing of unapproved videos.


Eating In The Classroom

73. Prior to the 1999-2000, Martinez was disciplined about eating candy in the classroom during instruction times.

74. Teachers, including Martinez, used food as rewards for their students.

75. Students had snacks usually after their nap times and teachers often partook of such snacks.

76. No formal admonishment for observation of Martinez eating in the classroom was made during the 1999-2000 school year.


Status of Martinez
77. Martinez was allowed to complete the academic year in her classroom for the 1999-2000 school year and was assigned to teach on another Brownsville campus for the 2000-2001 school year.

78. No direct testimony or evidence was offered which showed that Martinez’s actions failed to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly situated school districts in this state.

79. Brownsville failed to meet its required burden of proof necessary to uphold its proposed termination of the continuing contract of Rosario M. Martinez.

V. DISCUSSION
This case could well be called the “loaded shoe” case. Obviously, Martinez used poor judgment in taking off her sandal and raising it in a threatening manner towards a student and in jokingly admitting that she hit the student, when she did not; but that is hardly grounds for termination.

Martinez has a recurring foot infection which plagues her annually, then was injured in a very serious auto accident which almost killed her husband. She traveled back and forth to San Antonio for almost two months while her husband was being treated in a brain trauma center. This would be mentally and physically and emotionally exhausting to even the healthiest of people. 

Obviously, Martinez was too ill and in too much pain on April 3rd to be an effective teacher; she should have been home; but she felt a responsibility to due her job and she worried about getting docked in pay. It is uncontroverted that Martinez fell asleep during rest time on April 3rd; given all the facts,this is hardly grounds for termination 

Thereafter, based on somewhat inconclusive facts regarding the discipline of Humberto T., Martinez is subjected to an Administrative Leave/Suspension which further hamstrings her ability to finish the required TINA, much less the school year.

Brownsville did not even advise Martinez of her rights and responsibilities under the Family Medical Leave Act, which might have offered relief with her particular situation. Instead, her absences for the school year were shown in a negative light, as “excessive.”

While Martinez did have a problem with lesson plans, she was not allowed to complete the TINA; other infractions failed to rise to the level to warrant termination without adequate opportunity for remediation. While it can be argued that corporal punishment violations are not the type of violations that require remediation, this Hearing Examiner is not convinced that Martinez was guilty of using any corporal or physical punishment on Humberto T. Martinez did not violate this policy.

It is uncontroverted that during the 1998-1999 school year Martinez showed an improper video, but there was no evidence that this ever occurred beyond that one showing.

It is well established that remediation prior to termination is only required when a teacher’s actions are not sufficiently serious to warrant termination. It’s after a deficiency has been pointed out and the teacher is given adequate opportunity to correct the problem that continued repetition of the deficiency may rise to the level of termination.

It is also a reasonable conclusion to infer that Ms. Green either directly or indirectly retaliated against Martinez for bringing forth the grievance of the paraprofessionals regarding their compensatory time. It certainly accelerated Ms. Green’s adverse actions against Martinez.

What was obviously lacking in this case was the human side of education. Didn’t anyone care what this teacher was experiencing during February, March and April? While school districts cannot be expected to bend rules or to accommodate all hardships experienced by their personnel, this certainly rose to the level of requiring extra concern and special handling. Anything less would be mean-spirited.   


V. Conclusions of Law

After due consideration of the record, matters officially noticed and the foregoing Findings, in my official capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under Texas Education Code § 21.251 (a) (1).

2.
A hearing examiner is required to use a preponderance of the evidence standard in making findings of fact and in drafting the Recommendation for Decision.

80. Texas Education Code §21.156 allows a continuing contract to be terminated for good cause and specifies good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts.


VI. Recommendation & Proposal For Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that Brownsville Independent School District failed by a preponderance of evidence to provide sufficient and credible evidence to warrant a recommendation for termination of the continuing contract of Rosario M. Martinez.  To terminate the contract of Rosario M. Martinez would, in the opinion of the Hearing Examiner, be arbitrary and capricious, if not unlawful.

It would seem that Brownsville has already taken care of the problem by first placing Rosario M. Martinez on Administrative Leave/Suspension as proper punishment for recklessly displaying her sandal to threaten to hit a student and then by transferring Rosario M. Martinez to another campus for the new school year. 

This Hearing Examiner recommends that Rosario M. Martinez continue to be employed by continuing contract with Brownsville on a campus other than one under the direct supervision of Ms. Green.

SIGNED AND ISSUED this 13th day of November 2000.

KAREN H. MEINARDUS

Certified Hearing Examiner
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