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I.

STATEMENT OF THE CASE

Pending before the Hearing Examiner is an appeal of the Houston Independent School District's ("HISD") recommendation to terminate Elaine Bluitt's (Ms. Bluitt) employment. 

By letter dated March 24, 2000, HISD notified Ms. Bluitt of the recommendation to terminate her employment for "good cause". (HISD Ex. 2). The recommendation to terminate Ms. Bluitt's employment was made pursuant to Section 6 of her continuing teacher's contract. Specifically, HISD asserts that Ms. Bluitt violated her contract by failing to conduct herself in an ethical, just and professional manner toward colleagues, supervisors and students.   The District alleges that certain conduct by Ms. Bluitt, in violation of the district’s Board Policy and the Code of Ethics and Standard Practices for Texas Educators, constitutes "good cause" for termination of her continuing contract with the District. 

Ms. Bluitt appealed the recommendation and requested a hearing before an Independent 

Hearing Examiner. On March 24, 2000, Ms. Bluitt's counsel, Martin Diaz, with the Office of  General Counsel of the Texas State Teachers Association, requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute. C. Pat Ellis was notified on March 24, 2000, of his selection as Certified Hearing Examiner to conduct an evidentiary hearing. The assignment was accepted on March 24, 2000. The parties, in writing, waived the 45 day requirement regarding the Hearing Examiner's Recommendation.

Petitioner HISD was represented during the hearing by Mr. Clay T. Grover, with the law firm of Feldman & Rogers, L.L.P.  Mr. Steven Amstutz, Principal, Robert E. Lee High School, was in attendance at the hearing as the District's designated representative. Respondent Elaine Bluitt was represented by Mr. Truman Dean, an attorney for the Texas State Teachers Association.  Ms. Bluitt was also present during the hearing. The following Findings of Fact and conclusions of Law are based on the testimony heard and the exhibits admitted into evidence during the hearing conducted before the duly appointed Independent Hearing Examiner on May 25, 30, and 31, 2000. 

II.

FINDINGS OF FACT

A. Background

1. Respondent is employed by HISD pursuant to the provisions of a continuing teacher’s contract. [HISD 1]      

2. Pursuant to Section 6 of the contract, Respondent's employment may be terminated for, among other things, "good cause as determined by the Employer, good cause being the failure of the Teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas." [HISD 1] 

3. At the time of the termination hearing, Respondent had been employed for 31 years by HISD [Tr. 90; 513]   Since the 1997-98 school year, Respondent has been assigned to Robert E. Lee High School as a math teacher.  [Tr. 515]  Prior to being assigned to Lee High School, Respondent had been assigned to Sharpstown High School as a math teacher. 

B. Failing to act ethical, just and professional toward colleagues

In Math Department Meetings

4. In the Spring of 1998, Respondent became upset and emotional during a math department meeting.  Respondent's tone of voice, facial expressions, and the manner in which she addressed others during the meeting was inappropriate and disruptive to the meeting. [Tr. 127-129]

5.
During the 1998-99 school year, Respondent continued to act inappropriately during departmental meetings. During several meetings, Respondent would have "outbursts" where she would become angry and loud. Often her outbursts would have nothing to do with the topics being discussed during the meetings. Respondent's behavior at these meetings were disruptive and made some of the math department members uncomfortable. The math department chair, Ms. Sheri Nanny, received complaints from math department members as a result of Respondent's outbursts. [Tr. 130-132] 

6.
On August 12, 1999, at the first math department meeting of the 1999-00 school year, Respondent became angry over her teaching assignment for the new school year. During the meeting, Respondent referred to the recent shootings at the Jewish Community Center in Los Angeles, the office shooting in Atlanta, and the Columbine High School shooting. In addition, Respondent stated during the meeting, "Now I understand how adults shoot up post offices in Atlanta. Now I understand why people do it." Respondent also stated, "I wonder if that's what it's going to take - a teacher shooting up a school." [Tr. 28-33, 225-226; HISD 3] 

7.
Many of the math department members who heard Respondent's comments regarding the shootings became upset and complained about Respondent's comments to Ms. Nanny. Ms. Nanny herself was frightened by Respondent's comments. [Tr. 134-137] 

8.
Respondent's comments at the August 12, 1999, math department meeting were inappropriate and unprofessional, 

9.
As a result of Respondent's inappropriate and unprofessional comments at the August 12, 1999 meeting, Mr. Steven Amstutz, Principal of Lee High School, conferenced with Respondent and discussed his expectations that she conduct herself in a professional manner at all times. [Tr. 30-31; HISD 3] 

Toward Ms. Nanny

10.
Respondent's intimidating attitude and unprofessional behavior negatively affected Ms. Nanny's ability to serve as the math department chair because she was afraid to discuss issues with Respondent for fear that it would lead to another "outburst" by Respondent. For example, when Ms. Jackie Colton, a math teacher at Lee High School, complained to Ms. Nanny that the noise from Respondent's classroom was disturbing her classroom, Ms. Nanny was afraid to discuss the issue directly with Respondent, which would have been her normal practice as the department chairperson. [Tr. 137-138; HISD Ex. 4]

11. On several occasions, Respondent inappropriately disrupted Ms. Nanny's instructional delivery by sending a student to deliver notes to Ms. Nanny during Ms. Nanny's classroom instruction.  These disruptions were inappropriate because the communications were not time sensitive.  [Tr. 36, 138-140; HISD 5]

12. In December of 1999, Respondent also confronted Ms. Nanny as Ms. Nanny stood at her classroom door.  Respondent, in a loud voice, and while shaking her finger in Ms. Nanny’s face, told Ms. Nanny that she was ineffective as a department chair and did not deserve the responsibility.  Ms. Nanny’s students witnessed this confrontation and became extremely upset.   (Tr. 140-146; HISD 7]

13. Respondent’s conduct towards Ms. Nanny, especially when done in front of the students, was unprofessional. [Tr. 43; HISD 7]

14. Respondent’s behavior throughout the course of the year was so hostile towards Ms. Nanny that Ms. Nanny is afraid to be alone with Respondent. [Tr. 147-150]

Toward Ms. Colton

15. In November of 1999, Ms. Colton gave Respondent a written note in which she informed Respondent that the yelling from Respondent’s classroom was disrupting her instructional delivery and the testing of students.  In the written note, Ms. Colton asked, “Is there any way I can help?”  Respondent replied by writing, “Why don’t you volunteer to teach Foundations of Math with 25 hoodlums?”  [HISD 6]

16. Respondent’s reference to her students as “hoodlums” was unprofessional.  Furthermore, Respondent’s response to Ms. Colton’s inquiry was also unprofessional because it was not a good faith attempt to resolve the issues that had been raised by Ms. Colton.  [Tr. 37-40]

Toward Ms. Maxwell

17.
In December of 1999, Respondent publicly confronted Ms. Marilyn Maxwell, the Special Education Coordinator at Lee High School, and in a loud voice expressed her displeasure with two particular students in her class. Specifically, Respondent stated to Ms. Maxwell that she should not have to work "with those kinds of students," referring to children who qualify for special education services. [Tr. 40-43; HISD 7] 

18.
Respondent's conduct toward Ms. Maxwell was unprofessional, both in the tone of voice used and in the location in which she chose to express her feelings. In addition, Respondent was unprofessional in referring to the two children in a disparaging manner. 

C. Failing to act ethical, just and professional toward  Supervisors

Toward Ms. Stevens

19.
On September 4, 1998, Ms. Mary Stevens, Associate Principal at Lee High School, held a conference with Respondent to discuss the inappropriateness of ever telling a student to "shut-up." At one point during the conference, Respondent stood up and leaned over Ms. Stevens desk as she spoke to Ms. Stevens in a loud and belligerent manner. As a result of Respondent's behavior during the conference, both Ms. Stevens and Mr. Brian MacDonald, an Assistant Principal at Lee High School who was present during the conference, became concerned about Ms. Stevens' physical safety. [Tr. 222-224, 240- 243] 

20.
Respondent's conduct in the September 4, 1998 conference was unprofessional. 

21.
On September 8, 1998, Ms. Stevens gave Respondent a written directive that she was always to conduct herself in a professional manner. [HISD 8] 

Towards Ms. Moreno

22.
In December of 1999, Respondent also confronted Ms. Marie Moreno, an Assistant Principal at Lee High School, after Ms. Moreno knocked on Respondent's classroom door to facilitate the return of three students to Ms. Bluitt's classroom who were locked out of the classroom. After Respondent opened the classroom door, she began, in front of the students, to yell at Ms. Moreno and shake her finger in her face while telling her how the rules in her classroom were applied. Respondent then shut the classroom door in the face of Ms. Moreno and the students. [Tr. 43-44, 289-294; HISD 7] 

23.
Respondent's behavior towards Ms. Moreno was unprofessional and disrespectful, and was reasonably perceived by Ms. Moreno as undermining her authority in front of the students. [Tr. 289-294; HISD 7] 

Towards Mr. Amstutz

24. On December 14, 1999, Mr. Amstutz, Principal at Lee High School, conferred with Respondent regarding her unprofessional confrontations with Ms. Maxwell, Ms. Nanny, and Ms. Moreno. On January 4, 2000, Ms. Amstutz gave Respondent another written directive that she was to conduct herself in a professional manner in all of her interactions with students and staff. Mr. Amstutz also directed Respondent that she was to adhere to the Code of Ethics and Standard Practices for Texas Educators and to demonstrate the core values of the District. [HISD 7] 

25.
On March 2, 2000, after reviewing Respondent's file and conferring with Respondent, Mr. Amstutz informed Respondent that he was recommending that her employment be terminated due to her unprofessional and inappropriate behavior. [Tr. 45-50, 115; HISD 12] 

26.
When Mr. Amstutz notified Respondent of his recommendation, she began to yell.  Although directed by Mr. Amstutz to lower her voice and refrain from yelling, Respondent continued to yell, and then threw paper across her desk and against the wall. [Tr. 50-51, 226-228, 243-244; HISD 14] 

27.
Respondent's conduct at the March 2, 2000, conference was unprofessional and insubordinate. [Tr. 50-51, 226-228, 243-244; HISD 14] 
D. Failing to act ethical, just and professional toward students

28.
On September 3, 1998, Respondent told one of her students to "shut-up." [Tr. 222-223; HISD 8] 

29.
Respondent behaved in an unprofessional manner in telling her student to "shut-up." 

30.
Respondent, in writing to another teacher, referred to her students as "25 hoodlums" [HISD 6] 

31.
Respondent's reference to her students as "hoodlums" was unprofessional. 

32.
In December of 1999, Respondent while confronting the Special Education Coordinator at Lee High School, in a loud voice expressed her displeasure with two particular students in her class. Specifically, Respondent stated to that she should not have to work “with those kinds of students," referring to children who qualify for special education services. [Tr. 40-43; HISD 7]

33. Respondent's reference "to those kinds of students" while referring to children who qualify for special education services was not ethical, just and professional.

34. In 1996, at Sharpstown High School Respondent received a written directive to act in a professional manner at all times after allegations had been made by twelve students that Respondent had used profanity in the classroom, made threats, and slammed a wooden protractor on the desk. [Tr. 310-320; HISD 20, 22] 

35.
Respondents use of threats and profanity to students was unprofessional and unethical. 

36.
In May of 2000, Respondent called a student a "b****," which was overheard by other students in the classroom. [Tr. 52, 155-57; HISD 30] 

37.
Calling a student a "b****" was unprofessional. 

E. Pattern of unprofessional conduct

38.
Respondent has demonstrated a pattern of conducting herself in an unprofessional and inappropriate manner towards her colleagues, supervisors, and students. 

39.
Prior to her reassignment to Lee High School, Respondent had been assigned to Sharpstown High School as a math teacher. During 1996 and 1997, Respondent disrupted several math department meetings at Sharpstown High School because of her hostile and emotional behavior. [Tr. 190-196, 200-202; HISD 15, 18) 

40.
While at Sharpstown, Respondent also had several public confrontations with Ms. Jan Casey, the Sharpstown High School Math Specialist.  When addressing Ms. Casey, Respondent was rude, loud, and disrespectful. [Tr. 196-200; HISD 16-17] 

41.
In September of 1996, Ms. Lucille Maggi, Principal at Sharpstown High School, gave Respondent a written directive to act in a professional manner at all times after allegations had been made by twelve students that Respondent had used profanity in the classroom, made threats, and slammed a wooden protractor on the desk. [Tr. 310-320; HISD 20, 22]

42.
In December of 1996, Ms. Maggi again gave Respondent a written directive to conduct herself in a professional manner after Respondent admitted that she told a student that she would pull every hair out of the student's head if she did not leave the classroom. [Tr. 320-324; HISD 23] 

43.
Respondent failed to follow the many directives she received to conduct herself in a professional manner. 

44.
Respondent received written notice of the HISD Board of Education's proposal to terminate her employment by letter dated March 24, 2000. Respondent was advised of the reasons for the proposed action and her right to request a hearing for the purpose of contesting the proposed termination. [HISD 2] 

45. Even after receiving notice of her proposed termination, and the reasons for the proposed termination, Respondent continued to engage in appropriate and unrpfessional behavior.  In May of 2000, Respondent called a student a “b****,” which was over heard by other students in the classroom  [Tr. 52, 155-57; HISD 30]

46. On May 23, 2000, Mr. Amstutz held a conference with Respo;ndent to discuss his findings regarding the allegations that she had used inappropriate and profane language in her classroom. During the conference, Respondent raised her voice, became argumentative, and told Mr. Amstutz that he was a liar.  [Tr. 57-58, 245-246]

47. Respondent’s conduct during the May 23, 2000 conference was unprofessional and insubordinate.  [Tr. 57-58, 245-246]

48.
Respondent has had sufficient opportunities to remediate her unprofessional conduct, but has failed to do so. [Tr. 326] 

49.
Mr. Amstutz' recommendation to terminate Respondent's employment is based on legitimate, nondiscriminatory reasons. 

50.
Respondent failed to meet the accepted standards of professional conduct as established by HISD and as generally recognized and applied in similarly situated school districts throughout the State of Texas. [Tr. 361; HISD 25, 26, 27]

51.
Any finding of fact deemed to be a conclusion of law is hereby adopted as such. 

II.

Discussion

Under Paragraph 6 of her continuing contract, Ms. Bluitt may be terminated during the term of the contract for "good cause." Good cause is defined as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state." The accepted standards of conduct may include those standards established by (1) case law, (2) TEA Commissioner decisions, (3) Board policies and administrative procedures and (4) the Code of Ethics and Standard Practices for Texas Educators. 

Of the allegations against Ms. Bluitt, the following may be considered as factors             that good cause for during the term termination exists: 

a.
Ms. Bluitt's failure to act in a professional manner with her colleagues, Ms. 

Nanny, Ms. Colton and Ms. Maxwell; 

b.
Ms. Bluitt's failure to act in a professional manner with her supervisors, Ms. Stevens, Ms. Moreno, and Mr. Amstutz; 

c.
Ms. Bluitt's insubordination with Mr. Amstutz; 

d.
Ms. Bluitt telling her students to shut-up; 

e.
Ms. Bluitt referring to her students as "25 hoodlums" 

f.
Ms. Bluitt rudely expressing displeasure that that she have to teach children who qualify for special education services and referring to them as "those kinds of students"; 

g.
Ms. Bluitt calling a student a "b****" in front of other students in the classroom; 

h.
Ms. Bluitt, while expressing anger at her teaching assignment in a math department meeting, making reference to recent shootings, and wondering aloud, “... if that's what it's going to take-a teacher shooting up a school." 


i.
Ms. Bluitt failing to follow various directives to conduct herself in a professional 

manner. 

Board Policy

HISD has established school board policy 570.500 that sets forth its values, expectations and employee responsibilities. The policy states in part: 

The employee is responsible for relating to colleagues and supervisors with respect, courtesy and in a professional manner. 

Respondent violated HISD policy by failing to relate to her colleagues, and supervisors with respect, courtesy, and in a professional manner. [HISD 26, 27]  HISD presented colleagues and supervisors as witnesses who testified to the unprofessional manner in which Ms. Bluitt interacted with her fellow workers. The HISD witnesses who testified were credible, believable and forthright. Numerous incidents of inappropriate, rude and belligerent conduct were recited. Not only was Ms. Bluitt rude, and confrontational with her fellow teachers but also with those in authority over her, her Principal and Assistant and Associate Principals. Her behavior with Ms. Moreno in front of students and her behavior with Mr. Amstutz on two separate occasions was particularly disturbing. Most disturbing and inappropriate was the incident that occurred at the math department meeting in the fall of 1999.  Ms. Bluitt's own witness testified that her reference to guns and shootings when addressing her frustration about her class schedule was inappropriate. [Tr. 392]   Indeed, if a student had mentioned guns and shootings, whether frustrated or not, the student would be subject to expulsion. Several of the incidents, standing alone, warrant a finding of "good cause".  Certainly, joined together they constitute a finding of sufficient evidence that Ms. Bluitt failed to conduct herself in an ethical, just and professional manner with her colleagues and superiors required by board policy. 

The Code of Ethics and Standard Practices for Texas Educators

The Code of Ethics and Standard Practices for Texas Educators, applicable to all certified teachers in the State of Texas, represents the accepted standards of conduct for Texas educators. Respondent's conduct failed to meet those accepted standards. Specifically, Respondent failed to meet the standards set forth in Principles II, III and IV, which requires just, equitable and professional treatment toward colleagues and students. [Tr. 359-361; HISD 25]  Not only was Ms. Bluitt unprofessional toward her colleagues and her supervisors but also to those whom she was to teach and be an example to, her students.  Name calling, profanity, and disparaging remarks to, and in front of students do not constitute the just, equitable and professional treatment required by The Code of Ethics and Standard Practices for Texas Educators.    
Ms. Bluitt failed to meet the accepted standards of professional conduct as established by HISD and as generally recognized and applied in similarly situated school districts throughout the State of Texas. [Tr. 361; HISD 25, 26, 27] 

Ms. Bluitt's actions and conduct impairs or diminishes her effectiveness in the District and her ability to maintain effective working relationships with her colleagues and supervisors. 

There was no credible evidence of any practice or pattern of age discrimination by HISD as asserted by Respondent. The overwhelming evidence indicates Ms. Bluitt's inability, on two different high school campuses, over a period of years, to conduct herself in and ethical, just and professional manner toward her colleagues, supervisors, and students. HISD afforded Ms. Bluitt numerous opportunities to remediate her behavior which she did not do. 

The conduct noted above constitutes good cause for termination during the term of the contract in accordance with paragraph 6(g). 

III.

CONCLUSIONS OF LAW

1. The Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code Section 21.251 et. seq. 

2.    HISD proved by a preponderance of the evidence that Elaine Bluitt violated the Texas Code of Ethics and Standard Practices for Educators Principle II Standard 5. 

3.
 HISD proved by a preponderance of the evidence that Elaine Bluitt violated the Texas Code of Ethics and Standard Practices for Educators Principle III. 

4. HISD proved by a preponderance of the evidence that Elaine Bluitt violated the Texas Code of Ethics and Standard Practices for Educators Principle IV Standard 1.

5.
HISD proved by a preponderance of evidence the existence of good cause warranting the termination of Elaine Bluitt's employment pursuant to Section 21.154(5) of the Texas Education Code and Section 6(g) of her continuing teacher's contract. 

6.
HISD proved by a preponderance of the evidence that Elaine Bluitt has failed to meet accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas, thereby warranting her termination pursuant to Sections 21.154(5) and 21.156(a) of the Texas Education Code and Section 6(g) of her continuing teacher's contract. 

7.
Any conclusion of law deemed to be a finding of fact is hereby adopted as such. 

V.

RECOMMENDATION

After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner I hereby Recommend that the HISD Board of Trustees adopt the findings of Fact and Conclusions of Law and terminate the employment of Respondent Elaine Bluitt for cause.

Petitioner’s recommendation should be sustained.

Signed and Issued this 30th day of August, 2000.






________________________________________






C. Pat Ellis






Certified Hearing Examiner
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