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DECISION OF THE HEARING EXAMINER

Background
Mr. Parker (“Parker”) has been employed by the Dallas Independent School District (“DISD” or “District”) since 1976 as a speech and drama teacher at Comstock Middle School.  He has received outstanding reviews and numerous awards throughout his time there.

He was at a bar on March 11, 1997, and is alleged to have engaged in an act of public lewdness, something which he vigorously denies.

In a District letter dated July 17, 1998, it was recommended by the Assistant Superintendent for Personnel Services that Parker’s employment be terminated for good cause based on the events of March 11, 1997.  The violations of District policy cited in the letter were:

1.
Immorality, public lewdness, or other acts of moral turpitude, including unlawful practices;

2.
Conviction at the trial court or court level of any felony, crime involving moral turpitude or the commission of any act that is made a crime by, or is a violation of, the laws of the United States and the State of Texas, and that directly affects the operation or mission of the District; 

3.
Conviction or deferred adjudication at the trial court that impacted, or may impact, performance of one’s job; and

4.
Any other reason constituting “good cause” under Texas law.

Mr. Parker contested the proposed termination, and a certified independent hearing examiner was assigned to this matter pursuant to §21.251 et. seq. of the Texas Education Code.  A hearing on the merits was held on August 26, 1998, at the District’s Personnel Center.  There were seven witnesses from whom 269 pages of testimony was received:

A.
For DISD
1.
Detective Claude Hall - member of the Dallas Police Department Vice Squad.

2.
Detective Mark Tarver - member of the Dallas Police Department Vice Squad.

3.
Robby V. Collins - Special Assistant to the General Superintendent Employee, Governmental and Internal Relations.

B.
For Mr. Parker

1.
Michael Gattor - a close friend from his church.

2.
Vincent Lloyd - a close friend who accompanied him to the Crews Inn.

3.
Sylvia Collins - DISD counselor at Comstock Middle School.

4.
Leon King - DISD Employee Relations Department.

5.
Walter Parker.


Synopsis of Decision
Mr. Parker has been a well respected and admired speech and drama teacher at Comstock Middle School for many years.  He has also been active in a number community activities over the years and has commanded respect from that sector as well.  The high esteem in which he is held by these groups has made this decision all the more difficult.

The public lewdness charge involved a question of whether Parker grabbed the genitals of Detective Hall while that officer was involved in an undercover operation at a local bar.  The more credible evidence indicates that Parker did grab the genitalia of Officer Hall on several occasions on that evening.   Good cause thus exists for the termination of Mr. Parker’s term contract, if that is the action that the District chooses to take with respect to an outstanding teacher.   The bases for termination are  his actions on that occasion, which amounted to “[i] immorality, public lewdness, or other acts of moral turpitude, including unlawful practices.” [DF (Local) Number 5, Page 2 of 3].


Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties, their joint stipulations, and the matters officially noticed, in my capacity as a duly appointed Independent Hearings Examiner, I note the following relevant evidence and make the following Findings of Fact2
1.
Mr. Parker was working under a three-year term contract at the time of his recommendation for termination.  The contract was signed on March 29, 1996, and went through the school year 1998-99.  (Petitioner’s Exhibit 1).

2.
Mr. Parker graduated from Prairie View A&M University in 1976 with a Bachelor of Arts degree in language arts, speech and theater.3  (Employee Exhibit 3). He commenced his employment with DISD in 1976 at E. B. Comstock Middle School and has been a seventh and eighth grade speech and drama teacher there for almost 23 years.

3.
Mr. Parker’s personnel records reflect that he has consistently been an excellent employee and an exemplary teacher throughout his time at DISD, with a number of “clearly outstanding” ratings. (Employee Exhibit 3).  He has received numerous awards, letters of commendation, and letters of praise from teachers, principals and parents over the years concerning his performance as a teacher and a leader of student and community activities.  (Employee Exhibit 3; Tr. 138, 172-75).   Mr. Leon King from the DISD Employee Relations Department has had a long association with Parker.  At one time Mr. King was the principal at E. B. Comstock Middle School and stated that not only was Parker an excellent teacher, but he frequently called upon Parker to accomplish difficult tasks to assist him at the school that were unrelated to Parker’s teaching area and that Parker willingly responded and achieved outstanding results in those tasks.  (Tr. 195-98 ). 

 Mr. Parker’s life, however, was not always a story of successes.  Indeed, some of the problems in his life were what caused him to be at the bar on the evening in question.  One of his children died shortly after birth in March 1994.  On or about the anniversary date of that child’s death each year, he would experience depression for a period of time.  (Tr. 136, 141, 151).  In fact, the only five days that Parker was ever absent as a teacher in his 23 years at DISD were those days shortly after the death of that child, which is a major indicator of his dedication and commitment as a teacher.  (Tr. 212).

4.
On March 11, 1997, Parker and his wife were having marital difficulties.  The arguments they had that day appeared to be from two sources.  One was their grief over the death of their child in 1994.  The other involved financial difficulties.  In this regard, Parker had a habit of helping students and others who turned to him for help or giving them gifts, even though it caused Parker to personally suffer financially.  (Tr. 214).  As a result of the arguments with his wife that day, he felt a pressing need to get out of his house and visit with a friend.   In this regard, he called a friend of his of more than 30 years, Vincent Lloyd (“Lloyd”).

5.
Parker and Lloyd drove around just visiting for awhile that evening.  Lloyd then suggested that they go to the Crews Inn on North Fitzhugh in Dallas for a beer.  Lloyd said he thought that they should go there because of the cheap price of the beer.  (Tr. 165).  Lloyd testified that he thought they were there around 6:00 to 7:30 p.m. (Tr. 161), although the police placed the time much later in the evening, reflecting in a report that the offense occurred around 10:45 p.m.  (Petitioner’s Exhibit 2, page 1).

6.
Lloyd said that on that evening the death of Parker’s daughter seemed to be weighing heavily on Parker, and that Parker was not in a talkative or engaging mood.  (Tr. 155).  Yet, the two undercover police officers who were there and observed Parker said that he appeared to be in a good mood throughout the evening. (Tr. 67, 82).

7.
The police officers who were operating undercover at the Crews Inn that evening who were most involved in this matter were Detectives Hall and Tarver from the Vice Squad of the Dallas Police Department.  They were supported by several other officers who were there to secure information from those persons who were identified as having committed offenses and to thereafter release them, pending a criminal Information being filed against such persons for their offenses.  Detectives Hall and Tarver had been dispatched to the Crews Inn because of complaints about public lewdness and other sexual improprieties that were allegedly occurring there.  (Tr. 20).  The Crews Inn is a bar known to be heavily frequented by homosexuals.  (Tr. 49).

8.
Upon entering the Crews Inn, Parker noticed that a male in a g-string was dancing for the entertainment of the bar’s patrons, (Tr. 221, 236), at which time he asked Lloyd if this was a gay bar.  Lloyd told him that he did not know it was a gay bar and that the only reason they were there was the inexpensive beer. (Tr. 165-66).  Parker and Lloyd both denied knowing that it was a bar frequented by homosexuals or that they had ever previously been to that bar.  Some of these facts were later controverted by a letter authored by Parker.

9.
Shortly after arriving, Lloyd excused himself to go to the restroom. (Tr. 153).  Parker remained at the bar and ordered beer for each of them. (Tr. 221).  At this point, the stories of Parker and the police officers diverge.  The act of public lewdness attributed to Parker on that occasion is Parker grabbing the genitalia of Detective Hall through Detective Hall’s clothing.  While Parker steadfastly denies doing such, the totality of credible evidence indicates otherwise. 

10.
Parker claims that Detective Hall approached him at the bar.  After some small talk, Parker said he offered to buy Detective Hall a beer, an odd thing for someone to do who was supposedly not in a talkative mood. (Tr. 222).   According to Parker, Detective Hall refused the beer but asked for water instead. (Tr. 222).  Detective Hall believes that he carried one beer around for most of the evening. (Tr. 52).   Parker then contends that Detective Hall asked Parker to follow him to the patio area, which was located at the rear of the bar.  (Tr. 223).  Parker claims he told Detective Hall at that time that he was waiting for a friend, but nevertheless followed him to the patio area; again, an odd thing to do under the circumstances. (Tr. 222-224).  Parker claims that Detective Hall told him that he wanted to introduce him to one of his friends who was out on the patio, which was a Detective Tarver who was also operating undercover.  Parker contends he continued to scan the crowd for Lloyd, and when he did not see him on the patio, went back inside the bar to look for him. (Tr. 225).

11.
Parker claims he moved around in the bar looking for Lloyd, and when he did not find him, returned to the patio.  It is odd that Parker never could find Lloyd in a small bar for the entire time they were there.  Parker contends that when he came back to the patio, Detective Hall asked Parker if he had any luck finding his friend.  When Parker replied that he had not found him, he claims that Detectives Hall and Tarver told Parker to follow them to the parking lot. (Tr. 226, 228).  Curiously, Parker thought that these two strangers were offering to help him look for Lloyd, and followed them outside.  (Tr. 228).  Once they arrived in the parking lot, Detective Tarver showed him a badge and told Parker to get in their car.  (Tr. 229).  It was then he claims that he was advised who the detectives really were and that they were accusing him of an act of public lewdness with Detective Hall.  He then said that they told him that he was to leave the bar and never to return again, something which he swore he would do.  Two other policemen then took down the information from him and then released him;  he thought it was all over at that point in time.  (Tr. 229-30).

12.
A lot of vagaries and inconsistencies exist in Parker’s account of what he believes happened that evening, particularly with how and what may have happened in the patio area and why he would accompany strangers to the parking lot.

13.
The patio area where the activities occurred was a small area, estimated to be about 12 ft. x 12 ft. by Detective Hall.  (Tr. 46).  Detective Hall did not recall the exact nature of the conversations between him and Parker on that evening; he just characterized it as more or less small talk or chit-chat.  (Tr. 21).  He said that Parker was dressed in black pants, a white tee shirt and a cowboy hat, a fact later confirmed by Parker. (Tr. 26, 247). According to Detective Hall, it was on the patio where all of the unlawful touching by Parker occurred.  Detective Hall said that the unlawful conduct involved Parker grasping Detective Hall’s genitalia with his right hand through the outside of Detective Hall’s trousers. (Tr. 21).  Detective Hall said he did not verbally respond in any manner to Parker at that time; he just merely backed away.  (Tr. 23).  Detective Hall said that Parker was aggressive in the sense that Parker grabbed Detective Hall’s genitalia several more times in the same manner. (Tr. 37).  Each time Parker did this, Detective Hall did no more than merely back away from Parker in order not to compromise the undercover operation that was underway, (Tr. 37); however, he said Parker kept following him.  In the end, Parker was one of the first of six or eight persons who were identified that evening and detained and later subjected to what is known as an “at large” arrest.4 (Tr. 37).  

14.
Detective Tarver was located about three to five feet away from Detective Hall and Parker during several of the events in question.  (Tr. 78).  He said that it was five to ten minutes after Parker arrived at the bar when Parker engaged Detective Hall in conversation and then grasped his genitalia.  During the course of Parker’s conduct with Detective Hall, he said that Detective Hall was acting passive in that he was not encouraging any of the acts by Parker.  (Tr. 75).  He said that Parker had walked through the patio several times before starting his physical contact with Detective Hall.  Tarver said the conduct by Parker occurred over a period of 45 minutes to one hour.  (Tr. 87).  Detective Tarver was located just to the left of Detective Hall out on the patio during the events in question, something that was confirmed by Detective Hall. (Tr. 46).  He said that Parker engaged in his offensive conduct with Detective Hall by first  rubbing on Detective Hall’s chest and then the leg area, before finally getting around to grasping Detective Hall’s genitalia through the detective’s pants. He said that he had an unobstructed view and saw Parker grasp Detective Hall’s genitalia on three separate occasions.  (Tr. 73-74, 78 ).  Both detectives assumed that Parker was alone because Parker never mentioned anything about a friend being with him while he was in their presence, nor did they ever observe his friend. (Tr. 56, 82).  

15.
Detective Hall believes that he invited Parker to accompany him and Detective Tarver outside to the parking lot because Parker was interfering with the sting action because Parker was aggressive and was literally pestering him. (Tr. 37, 65).  He felt that if they did not remove Parker from the scene, it would jeopardize the cases they were trying to make against some of the other individuals at the bar that evening. 

16.
On June 11, 1997, Parker executed a Dallas County Criminal Court plea document that reflected a plea of guilty for public lewdness. (Petitioner’s Exhibit 2, page 4).  However, on that same day, Judge John P. McCall signed a “Judgment on Negotiated Plea” in which it was noted that the plea was one of nolo contendere.  In addition to a fine, he was sentenced to, among other things, 80 hours of community service and received deferred adjudication. (Petitioner’s Exhibit 2).  

17.
He made no report of this incident to DISD.  The District periodically submits a list of District employees to the Texas Department of Public Safety (“DPS”) in order for that agency to run a check for any reported criminal activity of any District employees.  It was during one of these searches in January 1998 that Mr. Robby Collins believes that information about Parker was discovered. This general information supplied by DPS concerning a possible criminal violation was then turned over to the DISD investigators, who then searched the county records and discovered the Information concerning Parker. (Tr. 92, 97).  

18.
Apparently, a similar, but independent, investigation by the State Board of Educator Certification late in 1997 discovered the criminal plea by Parker. On November 24, 1997, a notice was sent to Parker stating that he needed to provide information to them about the incident. He admits that after receiving the notice from the State Board of Educator Certification, he destroyed it, but only after preparing a response to it.  (Tr. 207).  The December 17, 1997, response he prepared was on the stationery of the law firm representing him in this matter, Halpern & Martin, P.C.   Oddly, he had his signature block on that letter instead of one for his lawyers.  (Employee Exhibit 2).  

19.
In that letter to the State Board, he explained certain circumstances surrounding the events in question.  Two sentences in that letter are particularly relevant to this matter.  They are contained in the third paragraph of the letter, and state as follows:

“On or about the evening of March 11, 1997, I accompanied a long-time friend to a local bar in Dallas, Texas, which is known as the “Crews Inn.”  This particular bar is mostly patronized by homosexuals, as I learned from my friend just before we arrived there.  My friend is gay.  This was the first time I had ever been to a gay bar. In fact I rarely habituate bars of any type.  On those occasions when I go out socially, my wife and I go to dinner or to friends’ homes.”

20.
First of all, it is clear that his long-time friend, Lloyd, was the person to whom he was referring in that paragraph, as opposed to what was in the letter.  Secondly, the representation to the State Board of Educator Certification was intentionally inaccurate in two important respects.   In this regard, despite what Parker stated in the letter, Lloyd testified that he did not know the bar was mostly patronized by homosexuals and certainly did not tell Parker that prior to their arrival at the bar.  Moreover, he denies being gay, and referenced the fact that he was a family man with three children.  (Tr. 148, 166).  In response to this contradiction, Parker testified that he now wished that he had not included it in the letter and that he was merely joking when he portrayed it in that manner in the letter.  He said he and Lloyd joked about those comments shortly after the letter was sent. (Tr. 166-67, 234-35).  While Parker may have considered it a subject of jest, the information provided by him to a very important state agency in the course of an important investigation about his qualifications to be teacher was, at a minimum, misleading, if not an intentional misrepresentation, and it certainly shadows his testimony in this matter.  


21.
While I note that there are some discrepancies in the account of the events in question by both Parker and Detectives Hall and Tarver, I find the version of the events by Detectives Hall and Tarver to be the more accurate and logical version of the events, and that on March 11, 1997, Parker touched the genitalia of Detective Hall at least three times while at the Crews Inn.  I find that he did so with an intent to arouse or gratify his sexual desires and that such conduct occurred in a public place.

22.
Mr. Parker’s acts, conduct and behavior outlined above constitute “[i] immorality, public lewdness, or other acts of moral turpitude, including unlawful practices,” which is in violation of DISD Board Policy DF (Local) Number 5, Page 2.  Accordingly, it constitutes good cause for Parker’s termination, if that is the course of action that the Board of Trustees desires to pursue.

23.
Mr. Parker worked for almost a full school year after the event in question.  His teacher evaluation for that time period was “clearly excellent.” (Employee’s Exhibit 3).  His peers and friends were not aware of the circumstances in question and observed that he continued to perform in an outstanding manner and was not perceived by them as a danger to the children (Tr. 139, 157, 176, 194).  Accordingly, I do not find that the District presented sufficient evidence to satisfy its burden of proof by a preponderance of the evidence that the crime of public lewdness in this matter directly affected the operation or mission of the District between the time of the commission of the act and the time when Parker received his termination letter on or about July 17, 1998.  I further find that the District failed to present competent evidence to satisfy its burden of proof by a preponderance of the evidence that during that same time period, from the time of the commission of the offense until the receipt of the termination letter on or about July 17, 1998, that any deferred adjudication impacted Parker’s job performance.


Discussion
There is no question about Parker’s dedication as a teacher.  Likewise, there is no question about his superlative performance at Comstock Middle School over the years as a speech and drama teacher.  Finally, there is no question about his meaningful contribution to his church and the community, particularly in the area of youth programs.  Yet, how does this profile balance against an evening of indiscretion and poor judgment by him at the Crews Inn?

As a teacher, Parker is given a special opportunity in life, one that almost amounts to a sacred trust.  He is entrusted by the public to teach, guide, shape and influence students under his care and tutelage.  The results of his efforts, for good or bad, will last for a lifetime.  He apparently fulfilled his task well, at least until March 11, 1997.

The event in question did not occur at a school function nor involve any of his students.  But the act of public lewdness in which he engaged on that occasion was of such a serious nature as to legitimately call into question his fitness to be a steward of children entrusted to his care.  No other similar events are known to have occurred either before or after the evening at the Crews Inn, nor has any evidence been presented about him to suggest that there is a probability that such will occur.  More importantly, there has been no evidence presented that, even though he grabbed the genitalia of Detective Hall on that date, that similar activity might occur with a student.

Yet, having acknowledged such, I recognize that the District is placed in a very difficult position.  A teacher’s sex life is usually a very private matter; however, in this matter it has been made a matter of valid concern for the District and the public because of Parker’s poor judgment on the evening in question that manifested itself in a public sexual act.  What brought about the events on the occasion in question are complex, perhaps even more so than was presented at the hearing, but that neither diminishes the gravity of the offense, nor does it exonerate him.

The District has the highest responsibility to the District’s students and their parents to ensure that the emotional and physical welfare of those students will not be jeopardized or harmed by any sexual conduct of a teacher.  Teachers are hired for their skills and their good judgment.  Implicit in this regard is that the teachers be of good moral character.  DISD Board Policy DF (Local) Number 5 codifies this assumption.  For if a teacher acts in such a fashion as to be in violation of DF (Local) Number 5, such acts are inherently of such a nature to cause the District, the students and parents of the students to lose confidence in a teacher to work with the students.  In short, the physical and emotional welfare of the students is paramount in such situations.

Many teachers and friends of Parker spoke in glowing terms about his being a fine person and outstanding teacher, both before and after the event in question.  That is certainly something for the District to weigh in its ultimate disposition of Parker’s status as a teacher for DISD, if they choose to consider something other than his termination.  On the one hand, it is obviously troubling for the District to have to recommend termination of a teacher whose qualifications and performance over the years suggest that he is an invaluable asset to the District, especially when a shortage of good teachers exists from time to time.  On the other hand, the District has to balance whether counseling or other remedial measures can be effective with what legal exposure might result for the District if such a teacher who has gone through counseling should thereafter cause physical or emotional harm to a student as a result of some sexual conduct or an act of moral turpitude.  The hearing examiner, however, is not called upon in this instance to make such a decision; that is for the District.5  His decision was hard enough in determining that the acts took place on March 11, 1997, and that they amounted to good cause for the District’s recommended termination of Parker.


Conclusions of Law
After due consideration of the evidence and matters officially noticed in the Relevant Testimony and Findings of  Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law:6
1.
Pursuant to §21.251 et. seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.  

2.
The statements, conduct and behavior of Parker were in violation of DF (Local) Number 5, Page 2, in the sense that his acts constituted public lewdness and other acts of moral turpitude. Accordingly, Parker’s conduct and behavior constitute good cause for termination of his three-year term contract prior to its expiration.

3.
The Dallas Independent School District proved by a preponderance of the evidence that good cause existed for the termination of Parker’s three-year term contract prior to its expiration in Conclusion of Law No. 2 above.  All other Findings of Fact and Conclusions of Law made in connection with Parker’s acts of public lewdness are also based on evidence that was established by a preponderance of the evidence by the District.


Recommendation
After due consideration of the evidence and matters officially noticed in the foregoing Relevant Findings of Fact and Conclusions of Law, in my capacity as an Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner’s recommendation be sustained based on the record presented.

SIGNED and ISSUED this ______ day of September, 1998.

____________________________________

JESS C. RICKMAN III

INDEPENDENT HEARING EXAMINER

�  Joyce Miller was also called as a character witness for him, but was disqualified as a result of a procedural violation of not being listed as a witness with knowledge of relevant facts in either the answers to interrogatories or in the witness list required by the Prehearing Order.  It was also stipulated that the ten other teachers and friends who were present at the hearing and ready to testify for Mr. Parker would testify that they had the highest regard for him as a teacher and a person and that his reputation in the community for truthfulness was good.


2The matters set forth in the Synopsis section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.


3Perhaps it was nervousness, but at the hearing he said he graduated from the University of Texas. (Tr. 203).


4An “at large” arrest is where, instead of being detained and taken to the police station, pertinent information about a subject is taken down by the officers, an Information later sworn out, and the subject being asked to later appear for a booking. (Tr. 26-27).  In this case Parker received the Information, which was the charging instrument for the offense, several weeks after the event and turned himself in to the police department accordingly.  


5No meaningful evidence was presented by either party as to what alternatives other than termination were available, and the efficacy of those alternatives to maintain the trust of the public, the District, and the students. 


6 If any conclusion of law is deemed to be a finding of fact or if any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.
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