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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On January 14, 1999, a hearing in the above-numbered and titled cause was held at 9600 Sims, El Paso, Texas to determine the following issue:


Does good cause exist for the termination of the Respondent's continuing contract?


Petitioner, Ysleta Independent School District (Ysleta) appeared and was represented by attorney Luther Jones.  Respondent appeared and was represented by attorney Mark Robinett.  Peggy Traylor was also present for the Petitioner.  Steven A. Jameson was the court reporter.   


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioner:

1.
Antonio Anchondo.

2.
Peggy Traylor.

3.
Carol Allen.

4.
Laurel Roberts.

5.
Raul Q.

6.
Andrea R.

7.
Amanda V.

For the Respondent:

1. 
Antonio Anchondo.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

1.
Statement from Antonio Anchondo.

2.
Memorandum from Mrs. Laurel M. Roberts.

3.
Note from Mr. Anchondo.

4.
Memorandum from Mr. Vernon Butler.

For the Respondent:

1.
Retaliation fact sheet.

2.
Sexual harassment fact sheet.

3.
Sexual harassment training for Antonio Anchondo.

4.
Sign in sheet.

5.
Development and appraisal system sheets.

6.
Statement from Raul Q.

7.
Statement from Carol Graham.

8.
Statement from Andrea R.

9.
Statement from Amanda V.

10.
Statement from Jessica H.

11.
Statement from Darlene J.

12.
Statement from Sophia S.

13.
Statement from Melissa Y.

14.
Contract for Antonio Anchondo.

15.
Withdrawn.


STIPULATIONS
The parties stipulated that:


1.
Venue was proper for the hearing on the merits at the Ysleta Administration Building, 9600 Sims, El Paso, Texas.


2.
During the 1997-1998 and 1998-1999, school years, Mr. Antonio Anchondo was under a continuing contract with Ysleta.


STATEMENT OF THE EVIDENCE

During the 1997-1998 and 1998-1999 school years, Mr. Antonio Anchondo worked as Spanish teacher for Ysleta.  Mr. Anchondo explained that he taught Spanish at Hanks High School and had been doing so for approximately 14 years.


On August 27, 1998, Mr. Anchondo assigned his students to make Spanish sentences using adjectives and nouns.  One of the students indicated that she did not have a brother or sister to talk about so someone asked if they could use the phrase "living under the bridge".  


Mr. Anchondo stopped the class and explained that people living under the bridge were doing so because they were homeless.  Raul Q., asked how he knew about people living under a bridge.  Since Raul had asked in a very sarcastic manner, Mr. Anchondo responded, "Because I saw you there".  Raul then responded "I saw your wife there."


Mr. Anchondo lost his temper when Raul responded because the mention of his wife brought back memories of her death under a bridge.
 Mr. Anchondo approached Raul and told him not to say things about his wife or he would "kick his a**".


After the incident, Mr. Anchondo regained his composure and apologized to the class for his actions.  Mr. Anchondo testified that he continued teaching and Raul did not appear bothered by the incident.


Raul is fifteen years old and testified that this was the first time he had Mr. Anchondo as a teacher.  Raul recalled that on August 27, 1998, Mr. Anchondo asked them to write a paper about where they lived.  Raul asked Mr. Anchondo what to write about if they did not have a house.  Mr. Anchondo told them to write about living under the bridge.  


Raul testified that after the exchange of words, Mr. Anchondo approached him, placed his hands on his shoulders and shook him slightly.  While grabbing his arms, Mr. Anchondo told him not to be "talking s*** about his wife or he was going to kick his a**".   Raul recalled asking Mr. Anchondo to let go of him but did not release him until he had threatened him.  Raul described Mr. Anchondo as mad and "p***ed".


Raul also testified that after the incident occurred Mr. Anchondo apologized for what he had done.  Raul remained in his chair for the remainder of the class.  After class, Raul went to the school counselor to complain about Mr. Anchondo.


Raul informed his counselor, Ms. Graham, that he and Mr. Anchondo had started joking around when Mr. Anchondo lost his temper. Raul then described to Ms. Graham how Mr. Anchondo had grabbed him by the shoulders and shook him "slightly". 


Although Raul was not afraid of another attack from Mr. Anchondo, he asked to be removed from his class because he felt uncomfortable.  Although, Mr. Anchondo had been suspended by Ysleta, Raul missed class for a few days in order to avoid a confrontation with him.


The evidence also shows that there were several students in the school hallway and in Mr. Anchondo's class that whistled in order to catch the attention of other students.  Mr. Anchondo approached several male students and asked whether they "sucked or blowed" when whistling.  Amanda, as student in his class,  testified that she heard the comments by Mr. Anchondo and found them vulgar and offensive. 


Mrs. Laurel Roberts testified that when she began teaching at Hanks in 1991 she met Mr. Anchondo and said "hello" to him.  Mr. Anchondo began "undressing her with his eyes" and asking her to date him.  


Mrs. Roberts indicated that Mr. Anchondo's behavior became so harassing to her that she complained to her supervisor.  Once Mrs. Roberts filed a written statement regarding the harassment, Mr. Anchondo's behavior stopped.


DISCUSSION

In order for Ysleta to terminate Respondent's continuing contract, it must prove by a preponderance of the evidence that it has good cause to do so.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  Ysleta submitted evidence of three activities that the Respondent engaged in that it believes constitute good cause for the termination of Respondent's contract.  


It is undisputed that on August 27, 1998, the Respondent grabbed a student by his shoulder, shook him and used vulgar language in an angry manner.  The question is whether the Respondent's actions rise to the level of good cause for termination or some other form of disciplinary action.  


In Whalen v. Rocksprings ISD, No 065-R1-284, the following test was set forth in order to determine whether a school district  has good cause to terminate a contract of employment over improper behavior:


When a teacher engages in an activity that is potentially harmful to ...students' physical or emotional well being, a school district must be allowed to terminate the teacher's employment rather than risk the possibility that the teacher might engage in further similar conduct. That is not to say that a teacher may be terminated for participating in any harmful activity no matter how minor; the harm must be significant. (emphasis added).


In the case at hand, the Respondent did not significantly harm the student.  Raul testified that he was shaken slightly by Respondent and feared the Respondent's actions.   After the incident the Respondent approached Raul and apologized to him for his actions.  Raul stayed the remainder of the class and did not say anything.


After the class terminated, Raul went to his counselor and informed her about the incident.  Raul indicated in his report to the counselor and in his testimony that he and Respondent had been joking around when Respondent lost his temper.  A student that feared his teacher's actions would not have remained in the classroom nor described the Respondent's actions as joking around.


Ysleta argues that the Respondent's use of the words "suck or blow" with students at the school also warrants termination.  While the words themselves have sexual connotations and are vulgar, one must examine the actions of those who heard the words being used in order to make a determination of the harm caused by the use of such words.


In this case, there was apparently no harm done.  Amanda testified that she heard the words used by Respondent and felt that these words were offensive and vulgar.  No student complained, either in writing or verbally, that they had been offended by the use of these words.  This, however, does not diminish the Respondent's responsibility of using proper language in front of his students in expressing himself.  Therefore, his actions should not go unpunished.


Another reason Ysleta gives for its request to terminate Respondent's continuing contract was Mrs. Roberts' complaint alleging sexual harassment.  Sexual harassment has been defined as conduct that has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive work environment. Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993).  Sexual harassment is unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature.  


Mrs. Roberts testified that back when she began working for Hanks High School in 1991 the Respondent began harassing her.  The harassment ranged from "undressing her" with his eyes to asking her out for drinks.  Although Respondent denies Mrs. Roberts' allegations, the question becomes whether the Respondent's behavior toward her was reasonably interfering with her work performance or creating an intimidating, hostile, or offensive work environment.  
While the Respondent's actions did not interfere with her work performance, they may have had some effects of an intimidating, hostile or offensive work environment.  However, the evidence shows that the Respondent's behavior was remedial in nature. 


Mrs. Roberts testified that Respondent's behavior began in 1991.  However, she did not file a written complaint until November, 1993.  Once the complaint was forwarded to Respondent, his behavior stopped. 


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On November 5, 1998, Antonio Anchondo, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the  Texas Education Code.

2.
The Respondent's hearing was held on January 14, 1999, at the Ysleta Independent School District Administration Building which was within the geographical boundaries of the school district.

3.
During the 1997-1998 and 1998-1999 school years, the Respondent worked under a continuing contract of employment with Ysleta as a Spanish teacher at Hanks High School.

4.
On October 20, 1998, Ysleta gave Respondent written notice of the proposed termination of his continuing contract.  The reasons for the proposed termination were as follows: 


a.
That on August 27, 1998, he grabbed a male student by the neck and made comments to the student such as, "If you ever say anything about my wife again, I will f***ing kick your ass, you Mother."


b.
That he asked students who were whistling in class, "Do you prefer to suck or blow?"


c.
That inappropriate language was used in the classroom on more than one occasion.


d.
That on March 21, 1991, he was administered a written reprimand involving inappropriate touching of a female student.


e.
That on October 16, 1997, a fellow teacher at Hanks voiced a complaint of harassment against him alleging inappropriate disparaging comments about her to students and staff.  That after the complaint was filed, Respondent engaged in retaliation against her.  That an investigation indicated that inappropriate comments were made by Respondent and the teacher about one another and both were counseled in writing.


f.
That on August 19, 1998, he had attended a campus training in which professional communication was addressed; and


g.
That on August 25, 1998, Respondent had received a one-on-one sexual harassment training.

5.
The credible evidence did not establish that inappropriate language was used in the classroom on more than one occasion.

6.
The credible evidence did not establish that on March 21, 1991, Respondent was administered a written reprimand involving inappropriate touching of a female student.

7.
The credible evidence did not establish that on October 16, 1997, a fellow teacher at Hanks voiced a complaint of harassment against him alleging inappropriate disparaging comments about her to students and staff or that after the complaint was filed, Respondent engaged in retaliation against her.  

8.
The credible evidence did not establish that the campus training on August 19, 1998, on communication with students had any relevancy to the incident on which the proposal for termination was based.  

9.
The one-on-one sexual harassment training of August 25, 1998, did not involve the handling of anger with students.

10.
On August 27, 1998, an incident occurred where the Respondent lost his temper, grabbed a student by the arms and shook him slightly.

11.
On August 27, 1998, an incident occurred where the Respondent stated to a student, "Don't be talking about my wife or I'll kick your ass".

12.
Immediately after the incident, Respondent apologized to the student and class for his actions, acknowledged that his actions were inappropriate and that his actions would not occur again.

13.
The student did not immediately leave Respondent's class after the incident of August 27, 1998 and viewed the incident as a joke.

14.
The student was not substantially harmed, either physically or emotionally, as a result of the Respondent's actions of August 27, 1998.

15.
On August 27, 1998, the Respondent engaged in conduct that was inappropriate by grabbing a student, shaking him and using vulgar language.

16.
On November 15, 1993, Mrs. Laurel Roberts submitted a written complaint against Respondent where she perceive him to be sexually harassing her.

17.
Once he received a copy of Mrs. Roberts' complaint and notice from Ysleta that his behavior might be viewed as harassing, the Respondent's behavior toward Mrs. Roberts stopped.

18.
The incident of November 15, 1993, was not listed as a ground for termination.

19.
Respondent made references to students' whistling as demonstrating preference for either "sucking or blowing".

20.
The Respondent's references were viewed by Amanda as vulgar and with sexual connotations but were not so egregious as to cause Amanda or any other student to file a complaint, either verbally or in writing, regarding these comments.

21.
The Respondent's use of "sucking or blowing" was an error in judgment that was remedial in nature and the Respondent should be allowed to remediate his behavior.

22.
The Respondent's actions of August 27, 1998,  were inappropriate and the school district has a legitimate right to reprimand him and direct him to not engage in such conduct in the future.  However, this incident does not constitute good cause for the Respondent's termination.

24.
The school district has good cause to suspend the Respondent without pay for six weeks as a result of his actions of August 27, 1998.

25. 
The school district has good cause to require the Respondent to undergo counseling, at his own cost, for the problem that caused him to lose his temper on August 27, 1998.

26.
As a result of his use of "suck and blow", the school district has good cause for a written reprimand to be placed in his personnel file and direct him to not engage in such conduct in the future.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
The Respondent did not engage in conduct that was insubordinate, or that he failed to comply with an official order or directive.

3.
The Respondent did not neglect his duties or fail to fulfill his duties and responsibilities.

4.
The Petitioners do not have good cause for terminating the Respondent's employment contract.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District suspend the Respondent for six weeks without pay and it is;


RECOMMENDED that Ysleta the Independent School District assess the Respondent a written reprimand to be placed in his personnel file and direct him to not engage in such conduct in the future.


RECOMMENDED that the Ysleta Independent School District require the Respondent to attend counseling, at his expense, to assist him in dealing with his temper and it is;


RECOMMENDED that the Ysleta Independent School District NOT terminate the Respondent's employment contract and it is;


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


SIGNED this 16th day of February, 1999.


ISRAEL PARRA


Hearing Examiner






