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DECISION OF THE HEARING EXAMINER

Background
Mr. Donald White (“White”) has been employed by the Dallas Independent School District (“DISD” or “District”) since August 1991.  He has taught music in several District elementary schools for the kindergarten through sixth-grade levels.  His most recent assignment in the District was at Harrell Budd Elementary School (“Harrell Budd”) during the 1996-1997 and 1997-1998 school years.

During his time at Harrell Budd, particularly this last school year, he is alleged to have had problems with instructional delivery, and classroom management and discipline.  Two general areas seem to be the source of these problems.  First, his lessons were too complex and advanced for elementary age children to comprehend, thereby leading to boredom and unfavorable student reaction.  Second, unusual attire that he frequently wore and that bordered on being effeminate, led to a loss of respect by the students, thus causing further discipline and control problems.

In a District letter dated July 17, 1998, it was recommended by the Harrell Budd principal that White’s employment with the District be terminated, a request that was received and approved first by the District’s Special Assistant to the General Superintendent of Employee, Governmental and Internal Relations, and then subsequently approved by the General Superintendent.  The violations of District policy cited in the letter were:

1.
Failure or refusal to comply with the policies, orders and directives of the Board, General Superintendent and/or designees;

2.
Inefficiency, incompetence, or inability to perform assigned duties;

3.
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy; and

4.
Any other reason constituting “good cause” under Texas law.

Mr. White contested the proposed termination, and a certified independent hearing examiner was assigned to this matter pursuant to §21.251 et. seq. of the Texas Education Code (“Code”).  A hearing on the merits was held on October 6-9, 1998, at the District’s Personnel Center.

The District was represented by Ms. Sonya D. Hoskins.

Mr. White was represented by Mr. James P. Barklow, Jr.  

There were 16 witnesses from whom 938 pages of testimony was received.

A.
For DISD
1.
Russell Babb - 4th grade teacher at Harrell Budd

2.
Bettye Ann Bradford - 4th grade teacher at Harrell Budd

3.
Dr. Sylvia de la Garza - assistant principal at Harrell Budd

4.
Latrice Hurst - 2nd grade teacher at Harrell Budd

5.
Lessie Terry - 6th grade teacher at Harrell Budd

6.
Carmen Ontiveros - personnel specialist from DISD District 5

7.
Andrae Rhyne - former principal at Harrell Budd

8.
Katie Watson - present principal at Harrell Budd

B.
For Mr. White
1.
Donald White (also called as adverse witness)

2.
Deborah Hill - kindergarten teacher at Harrell Budd

3.
Patricia Sumney - 1st grade teacher at Harrell Budd

4.
Judy Bigham - 1997-98 PTA president for Harrell Budd

5.
David Anderson - a friend of White who is a musician and was involved with White in a number of settings outside of school

6.
Janice Fulenweider - kindergarten teacher at Harrell Budd

7.
Rosalind Johnson - 6th grade teacher at Harrell Budd

8.
Gail Punch - a friend whose son’s musical career was enhanced by White.


Synopsis of Decision
Mr. White is a very intelligent person, one apparently well schooled in the fine arts.  He is particularly well versed in music history and theory, and therein lies part of the problem.  In his tenure at Harrell Budd, he over-emphasized the history and theory aspect of music, rather than focusing the kindergarten and elementary students on more interactive and practical activities of a nature required by the District’s Benchmarks and Essential Elements.  His lessons were simply too advanced and complex for his students, clearly imperiling his instructional delivery.  There was simply no effective communication with his students.

The students became bored and restless in White’s classes because there was more of an academic slant to his classes than significant musical participation.  Many of them became disruptive, and White could not control them.  He frequently called upon the homeroom teachers of those students for assistance, and just as often sent students to the principal’s office for infractions that should have been dealt with by him at the classroom level.  His referrals to the principal’s office were almost four times those of any of the other teachers at Harrell Budd.

Further complicating White’s situation was his penchant for wearing eccentric clothing that, while not strictly in violation of the dress code at Harrell Budd, created an atmosphere among his students that was counterproductive to effective classroom management and discipline.  He frequently wore very colorful clothing.  Instead of a tie, he would wear a scarf or shirt with lace and frills down the front of it.  He consistently wore a watch of a delicate design that a female would typically wear.  He even apparently wore, from time to time, other female jewelry such as pins, brooches and pearls, even going so far as to also apparently wear colored nail polish on occasion.  This caused the students to focus more on the eccentricities of the teacher than the subject matter of the class.

Mr. White was counseled about these problems in the 1996-97 school year.  In the 1997-98 school year, a new principal came to Harrell Budd.  She counseled frequently with White and pointed out the many areas in which he was deficient, even arranging assistance for him in order to help him try to improve in these areas.  

Mr. White was placed on a Professional Growth Plan in December 1997.  Despite frequent counseling and other steps taken to address his instructional delivery and classroom management and discipline problems, White did not effectively respond.  Consequently, all four grounds set forth in the District’s proposed termination letter of July 17, 1998, have been established and support White’s termination as a music teacher at Harrell Budd.


Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and the matters officially  noticed, in my capacity as a duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Mr. White was working under a three-year term contract at the time of his recommendation for termination.  The contract was signed on April 1, 1996, and went through the 1998-99 school year.  (Employer’s Exhibit 2-F).

2.
Mr. White graduated from West Texas State University with a Bachelor of Music Education degree.  He taught music classes in Slayton, Texas, in 1975-76 and thereafter taught in the Amarillo area as a substitute teacher for four years.  He commenced his employment with DISD in August 1991.  He has taught at Fannin Elementary, Whitney M. Young Elementary and Nancy Cochran Elementary.  He started at Harrell Budd in the 1996-97 school year.  (Tr. 81-82, 99-103).  His responsibilities at Harrell Budd were teaching music for the kindergarten through sixth grade levels. (Tr. 84).

3.
Mr. Andrae Rhyne (“Rhyne”) was the principal at Harrell Budd during White’s first year at the school.  Mr. Rhyne is now principal at Booker T. Washington High School for the Performing and Visual Arts.  Mr. Rhyne observed White’s class on a number of occasions that year.  While acknowledging White to be very intelligent and knowledgeable in music, Rhyne was concerned with White’s instruction in that the activities were neither developmentally appropriate nor culturally relevant, and they detracted from the success of White’s instructional delivery.  He felt White approached his instruction from too much of an academic standpoint, and that his vocabulary was too difficult for that age level of student, as well as irrelevant. (Tr. 531-32).  During the course of White’s first year at Harrell Budd, Rhyne had conferences with him regarding these deficiencies.  (Tr. 532).  Mr. Rhyne’s observations were particularly pertinent because he, himself, had a significant background as a musician, and he had also taught music in the school system.  (Tr. 532-539).   Mr. Rhyne went so far as to give White examples of the type of lessons he believed appropriate for the Harrell Budd students and told him that if he returned as principal the following year, he would expect to see substantive improvement in White. (Tr. 553-54).  Mr. Rhyne also believed that White’s attire limited his ability as a teacher to control his class.  (Tr. 551).

4.
Katie Watson (“Watson”) became principal at Harrell Budd at the start of the 1997-98 school year.  She has been employed by the District for approximately 30 years and has been a teacher, instructional specialist, assistant principal and dean of instruction.  Harrell Budd is the third school where she has been a principal (Tr. 772-73); the two other schools were J.P. Starks and Ruth C. Burleson Elementary Schools (Tr. 843-44).

5.
Harrell Budd is a school of approximately 750 students, 50 percent of whom are Hispanic, and 46 percent of whom are African-American. (Tr. 901).  When Watson arrived, the academic achievement of the school was in a state of decline.  Many of the staff were used to doing things in a way that was not necessarily in compliance with District policy.  For instance, Ms. Watson aggressively enforced the dress code.  She was very strict about her teachers turning in their lesson plans, keeping grade books, having weekly grade level meetings, and identifying skills and objectives and utilizing test data in order to formulate plans for teaching.  These steps were not met with school-wide acceptance. (Tr. 901-902).

6.
Prior to starting at Harrell Budd, Watson had not discussed White’s performance as a teacher with Rhyne or anyone else, nor had she reviewed his school file from the previous year.  (Tr. 900).

7.
On or about August 25, 1997, Watson provided White with a Faculty Handbook and Campus Improvement Plan for Harrell Budd. (Employer’s Exhibit 3).   

8.
On or about September 23, 1997, Watson met with White to discuss the Instructional Improvement Plan (“IIP”) for White for the coming school year.  (Employer’s Exhibit 34).  While the IIP form was to be completed primarily by the teacher, the principal and the teacher were to discuss the goals for the teacher that year, and the methods to be utilized to achieve those goals.  (Tr. 650).  Recording of the goals and methods is important because the IIP form is utilized at the end of the school year as part of the evaluation of the teacher.

9.
Mr. White had prepared an IIP the previous year which, for the most part, was of his own making, although Rhyne had given him some suggestions for it.  (Tr. 936-37).  Ms. Watson gave White a deadline for turning in a completed copy of his IIP, but he failed to meet it.  When Watson asked White why he had not turned in an IIP by the deadline, he said that he had misplaced it and would turn it in.  (Tr. 866).  He also did not fill out the IIP for Ms. Watson because he was indecisive as to what matters to include in it, and while considering what to write down, had put it in his file cabinet and misplaced it. (Tr. 925).  By the time of his summative conference on April 23, 1998, White still had not turned in his IIP  (Employer’s Exhibit 34; Tr. 867); he was the only teacher at Harrell Budd for 1997-98 who had not turned one in. (Tr. 917).

10.
Mr. White was the chairman of the Faculty Advisory Committee at Harrell Budd, as well as a union representative. (Tr. 734). I find that the actions by Watson and the District relative to White’s proposed termination have no relationship to White’s positions as either a union representative or chairman of the Faculty Advisory Committee.  There has been no credible evidence presented that is supportive of any retaliatory action by Watson or the District in this instance just because White was an advocate for these organizations.

11.
On September 24, 1997, White asked Watson to announce over Harrell Budd’s public address system that all of his music students were to turn in their music notebooks.  This was two days before the end of the six-weeks period and White needed to prepare grades for his students. Watson admonished White about it not being her responsibility to insure that his students turn in their homework by making such an announcement and noted that he appeared to be having a problem with managing his instructional and planning time.  At that same time, she provided him with a position description for an elementary teacher in the District, which outlined specific duties and responsibilities of the teacher, including matters pertaining to student evaluation.  Watson also directed White to matters pertaining to grading under the Texas Teacher Appraisal System Domain V.  (Employer Exhibit 4A-C; Tr. 782).  She wanted to insure that he fully understood his duties and responsibilities for grading his students.  

12.
On October 7, 1997, Watson sent White a memorandum concerning 79 failing grades that White had issued during the first six-weeks period.  She requested to see him about why there were an excessive number of failures and additionally asked him to provide documentation supporting the basis for the large number of failures, which he did not do. (Employer Exhibit 5; Tr. 780-81).  Watson felt that White did not follow the District’s policy for computing students’ grades, particularly the giving of numerical grades for students in the second through sixth grades.  (Employer Exhibit 8-A; Tr. 779-80).  Mr. White had attempted to notify the parents of the students who were failing prior to the end of the six-weeks period.  (Tr. 77).

13.
Mr. White created his own form for recording the grades and attendance of his students. (Employer’s Exhibit 45).  A number of the 79 failing grades for the first six-weeks period (August 18-September 26, 1997) were for students who either did not turn in their classroom notebooks or turned in empty notebooks. (See Employer Exhibit 45, pages 15, 19, 21, 33, 36).  This was the result of White’s ineffective classroom supervision and discipline.  Again, it was just two days before the end of the six-weeks period that he was asking Watson to make an announcement over the public address system to ask his his students to turn in their notebooks, which many students obviously did not do. 

14.
Looking at White’s grade and attendance form creates an interesting exercise in trying to discern how the numerical grades for his students were derived.  For kindergarten and first grade children, he used the appropriate letter grading scale.  (Employer Exhibit 45, pages 43-58 [second six-weeks period]).  Yet, his grading system for the second through sixth-grade levels, while reflecting numerical grades, reveal nothing of how the grades were actually calculated.  One cannot discern how the numerical grade was derived unless White is present to interpret his subjective utilization of checkmarks and notations and how they translate into a final grade.  

15.
In this regard, he said he used checkmarks to enhance the daily grade of a student that did well in his class that day.  (Tr. 436).  But a comparison of checkmarks for students in any class does not result in the necessary means to equate the checkmarks to the recorded numerical grade for the student.  For instance, a student in Ms. Willingham’s fifth grade class took a test on September 10, 1997, made a zero on that test, and ended up with a 95 in the class. Yet, a student who made a 15 on the test
 received a grade of only 81 in the class, even though the two students had the same number and type of checkmarks. (Employer’s Exhibit 45, page 27; Tr. 445-47).  Another randomly selected grade sheet from a fifth-grade class during the fourth six-weeks period (January 6-February 13, 1998), illustrates the same type of highly subjective grade calculation.  (Compare the grades for students on lines 6-8 of Employer’s Exhibit 35, page 136).  There appears to be no consistency in the evaluation or the procedure White used so that another person who might review the grades without the benefit of White’s guidance would have great difficulty in understanding how a majority of the grades were calculated.  

16.
This is but another indicator of White’s difficulty in complying with District guidelines on grading and classroom management.  However, even though Watson urges that White did not keep his grade book in accordance with District policy (Tr. 780), no credible evidence was ever presented on exactly what the District criteria was as to how the grades for his class were to be calculated.  Accordingly, the District, while pointing out the strange, arbitrary nature of White’s grading of his students, has nevertheless failed to establish by a preponderance of the evidence that his grading system was in violation of District policy.

17.
Ms. Watson was a very visible principal around the campus, making frequent daily rounds at her school.  She checked in on all of her teachers during their classroom periods on a number of occasions. (Tr. 903).  On October 16, 1997, she first observed White’s class and saw that some of his students were off-task and disruptive, while White was seated at the table doing little to control the situation.  She noted that the students were not engaged in learning, were just playing around, and nothing was going on as far as learning.  (Tr. 785).  She sent him a memo advising him to immediately correct that situation. (Employer’s Exhibit 6).

18.
Approximately a week later, it was reported to Watson that White was slow in receiving students for his class.  Specifically, the teacher reported that it took approximately 11 minutes of her planning period time away because White was late in dismissing the previous class, and she had to wait with her students while the transition was made to the next class.  Ms. Watson sent White a memo addressing this fact on October 24, 1997.  His problem in being late in dismissing one class and properly and timely getting the next class seated and under way was not an isolated problem.  It occurred frequently during the course of the year with other teachers as well.  (Tr. 158, 178-79, 201-02).

19.
On October 30, 1997, Watson and her assistant principal, Dr. Sylvia de la Garza (“Dr. de la Garza”), had a conference with White about his substandard performance early in the school year.  Several things were pointed out to him at that time:

(1)
He had failed too many students in the first six-weeks period and did not follow the District’s policy on notifying parents nor for computing students’ scores.

(2)
He needed to follow the Essential Elements and Benchmarks for teaching vocal music.  His lessons were too advanced and complex and the readability level was far above that of most elementary students.

(3)
He must find a way to improve student behavior management skills.  He was leaving his classroom to take disruptive students back to their homerooms.  He was also keeping classes longer than the allotted time and taking too much time away from instruction talking to his classes about discipline.

(4)
He was encouraged to attend the Fine Arts Workshop, focusing on teaching music, which was sponsored by District 5.  He was asked to observe other teachers at Harrell Budd to get ideas on behavior management and lesson planning.  Ms. Watson committed to finding another music teacher in another school for him to observe.

These points were confirmed in writing to him on November 3, 1997.

20.
On November 3, 1997, Watson had occasion to come to White’s classroom to talk to him about an unrelated matter.  When she arrived, however, there were a number of students who were off-task and being disruptive.  She observed several students standing around White’s desk talking back to him and generally being out of control.  She also heard another teacher voice her concern to White about leaving her students in the hallway unsupervised.  This information was also confirmed in writing to White on November 3, 1997. (Employer’s Exhibit 8-A).  

21.
Mr. White, as suggested by Watson, attended the Fine Arts Workshop at Zumwalt Middle School.  He also cooperated and observed a music class at B.F. Darrell Elementary School. The teacher whose music class he observed at B.F. Darrell Elementary was a Ms. Mayberry.    Mr. White acknowledged that the majority of Ms. Mayberry’s instructional time with her students involved the students singing (as opposed to the majority of time he apparently spent lecturing).  He also noted that Ms. Mayberry’s students had modern plastic chairs with fold-down desktops and the seating was positioned on three or four graduated levels.  (Tr. 138-39).  This was contrary to the old, multi-sized furniture he had in his classroom that he felt was a major problem with keeping his students’ attention.  He requested new furniture, which was finally supplied in the spring of 1998.  He believes that had he had the furniture sooner, it would have helped in his classroom management because the students would not be distracted by the condition of the chair or its size in relation to the size of the child.  (Tr. 139-43). While one of White’s fellow teachers felt that the arrangement of White’s room, particularly with respect to the old, multi-sized furniture, contributed to the problems in White’s classroom, (Tr. 658-59), Ms. Carmen Ontiveros (“Ontiveros”), a personnel specialist from DISD District 5, disagreed.  She had seen many classrooms that had the same type of furniture, and the teachers in those places were able to maintain the discipline of those classrooms. (Tr. 461).  While the old furniture was not of the best quality, and might have been an irritating factor to overcome in setting up the classroom and having a meaningful interaction with the students, it was not a major factor for the brief time that the children were in that classroom each day.  Moreover, even when the new furniture was delivered to White’s classroom, his discipline problems persisted.

22.
On November 10, 1997, White called Watson to his classroom to assist in the management and control of a particular fifth-grade class he was trying to teach.  Later that day, White referred a group of six of the students to her for discipline reasons.   On November 11, 1997, White again summoned Watson to assist him in managing another fifth-grade class.  This was confirmed to White in a memo by Watson dated November 11, 1997. (Employer’s Exhibit 10-A).  In the memo Watson stressed that White should follow the Chain of Discipline and Consequences recommended by the School-Wide Discipline Management Plan and the handbook that he had received in August.  (Employer’s Exhibit 32A-G).  Ms. Watson indicated that students who merely talk excessively in class should not be the subject of continued emergency removals to the principal’s office.  She also stressed that in elementary level music classes there should be plenty of opportunity for students to sing songs as opposed to being involved in non-interactive academic activities, such as listening to lectures by White and writing notes in their folders.  She felt that he needed to increase his interaction with the students to at least the suggested  50 percent level of the School-Wide Discipline Management Plan so that the students would better enjoy their music class.  She felt this also might help the students desire to behave in a more socially responsible way. (Employer’s Exhibit 10-A).

23.
Most of the discipline to be administered to Harrell Budd elementary students was to be accomplished by Dr. de la Garza.  On December 9, 1997, White sent eight fourth-grade students from the same class to Dr. de la Garza’s office.  Dr. de la Garza noted that prior to sending these students to the principal’s office, White had sent students from that class back to the home classroom to ask the students’ teachers to come to his classroom to help manage the out-of-control students.  These teachers were on their planning-time periods at the time.  This was confirmed in a memo to Mr. White of December 11, 1997. (Employer’s Exhibit 11).  

24.
In that same memorandum, Dr. de la Garza urged White to apply the consequences of the Harrell Budd Discipline Management Plan to stop off-task, inappropriate and disruptive behavior by the students.  She suggested that he also visit the regular teachers of the eight students referred to her office to gain knowledge about them that would assist him in working with them.  Finally, Dr. de la Garza noted that White had already referred 41 students to the principal’s office by that date, and she directed him to regain control of his classes.  (Employer’s Exhibit 11).  It was not unusual in 1997-98 for White to send students back to their homeroom to secure the aid of the homeroom teachers to try to control their students’ behavior while in his classes.  (Tr. 159, 176, 372).  When the teachers would come to his classroom to help, the students would typically cease their disruptive behavior. (Tr. 385).  Quite simply, White was unable to consistently control the disruptive behavior of students, and this inability impacted the classes of the other teachers because when the students arrived back in their homerooms, it would sometimes take the homerooom teachers extra time to calm their students down and get them re-oriented to studying. (Tr. 180-81).

25.
On December 12, 1997, Dr. de la Garza observed White’s instruction of an ESL class.  She filled out a checklist at the conclusion of her observation.  (Employer’s Exhibit 19).  She noted that some of the ESL students were off-task and there needed to be less lecture and more singing activities.   While the students in that class were not disruptive, several were passively engaged or off-task. (Tr. 207).

26.
On December 15, 1997, Watson again sent White another memo concerning his lack of classroom management.  She indicated that he must plan lessons that will meet the needs of the students in their ability levels as opposed to lessons that are too advanced and do not follow the District’s Benchmarks and Essential Elements.  Watson felt that his improper planning and lack of time “on-task” had created many of the discipline problems in his classroom because of his failure to plan enough instructional activities for the class.  She also felt that students who were off-task, fighting, or chasing each other around the room needed to be dealt with by White immediately and severely.  She then warned White that his failure to do so could lead to disciplinary action. (Employer’s Exhibit 20-A).

27.
Ms. Watson was concerned with White’s classroom because she felt too much time was spent in getting the kids into the music classroom, seated and focused on an assignment.  Once they were in his classroom, she felt White had no established routine.  She frequently observed students in his classroom playing, running around, and talking to other students instead of being on-task.  She spoke with White throughout the school year regarding the many areas that she thought needed improvement. (Tr. 773-775).  She was also very concerned about the lack of respect between White and the students in his classroom, as well as among the students themselves.  Watson did not believe that White’s classroom environment was conducive to learning, and she did not see a positive atmosphere where students were engaged and excited about learning about music. (Tr. 773-775, 777-78, 798).  

28.
Earlier in the year, she had given White a copy of the District’s Benchmarks and Essential Elements for music in the kindergarten through sixth-grade levels.  However, she did not believe that he focused on them and did not observe him implementing them over the course of the year.  (Employer’s Exhibit 33A-K; Tr. 777-78).

29.
On December 16, 1997, Watson presented White with a Professional Growth Plan.  In it she listed nine areas from the four domains on the Dallas Assessment of Teacher Accomplishment and Performance where she felt he needed professional growth. (Employer’s Exhibit 13A-C).  She then listed specific growth activities in ten areas, followed by specific evidence that would be used to determine  whether growth occurred or not.  With regard to the specific growth activities on which White was to focus, she listed the following:

(a)
Involve students in more daily singing.  The school’s Discipline [Management] Plan recommends 50% of lesson time on interactive activities and 35% of the lesson time on academic activities.  He was also cautioned to abide by the Benchmarks for music class.

(b)
Re-teach students who are in danger of failing to reduce the number of students who will receive failing grades in his classes.

(c)
Refrain from raising his voice excessively and apply the consequences of campus discipline management systems to stop off-task and inappropriate or disruptive behavior, keep students engaged and overall, manage student behavior effectively.

(d)
Review the literature related to classroom management and involve one new instructional strategy found in the readings per week.

(e)
Visit at least six teachers in their classrooms at Harrell Budd and provide written input on what was learned from those visitations.

(f)
Meet every Friday with his supervisor regarding classroom management strategies, lesson plans, tests and grading, with weekly written input from him to the supervisor about progress in this regard.

(g)
Keep students in his classroom and do not allow them in the hallways without a hall pass.

(h)
Keep his students from destroying music books, musical instruments and other school property.

(i)
Do not leave his students unattended in his classroom for any reason.

(j)
Dismiss his classes on time.

30.
In the end, Mr. White complied with some of these specific growth activities, but by and large, he failed to adequately accomplish sufficient growth in order to establish a good learning environment in his classroom. (Tr. 214, 793).

31.
Specifically, Dr. de la Garza evaluated his responses to the Professional Growth Plan as follows (the lettering corresponds with that in paragraph 29 above):

(a)
He spent the majority of his time on music theory and lecture as opposed to involving his students in more daily singing.

(b)
She was unsure if he re-taught students who were in danger of failing.

(c)
He did improve in one respect by not raising his voice; however, he failed to apply the consequences of the campus discipline management system to suppress, re-direct or stop off-task, inappropriate or disruptive behavior.

(d)
He complied concerning review of the literature related to classroom management.

(e)
He complied with observing other teachers and supplying written input to Dr. de la Garza.

(f)
He complied in meeting with her every Friday.

(g)
He complied with the provision concerning keeping the students in the classroom and made efforts to require them to have a hall pass.

(h)
He did not comply, because the students were destroying music books, musical instruments and other school property.

(i)
He partially complied with this directive in that he did not leave students unattended in his classroom in large part.

(j)
He did not comply with this directive because he still had problems dismissing his classes on time.

32.
Ms. Carmen Ontiveros is personnel specialist for DISD District 5. The primary responsibility of a specialist is to provide technical assistance when needed by principals and teachers in instruction and classroom activities.  (Tr. 508).  She was requested by Watson to visit and assist several teachers at Harrell Budd, including White.  (Tr. 470).   In late 1997 and early 1998, she had occasion to visit White’s classroom on three or more occasions.  (Tr. 468).  She was asked to do this by Watson because of Watson’s concerns about White’s ability to maintain discipline. (Tr. 455).  When she observed White’s classroom, the students were disorderly, not “on-task,” and not attentive to what he was presenting. (Tr. 456).  

33.
She spoke with White about her observations and suggested, among other things, using a seating chart and that he implement some kind of a disciplinary plan.  She felt the seating chart would be helpful because it would not permit potential troublemakers to congregate.  (Tr. 457).  When she next visited with him about her recommendations, he had not implemented them; he said he had been reading a book about controlling difficult students by a Lee Canter, which had been loaned to him by Dr. de la Garza, and he would try things from that book.  (Employee’s Exhibit 5).  He did resolve to make more use of initiatives to recognize good student work and achievements, such as the “Yellow Brick Road” bulletin board reward system he had devised.  (Employee’s Exhibit 5).  Yet, when Ms. Ontiveros came back for a third visit, White was not implementing anything, whether it was the material he said that he would use from Lee Canter’s book or a discipline plan on his blackboard. (Tr. 481, 493).  

34.
All of White’s classes that she observed were chaotic in that he was not able to maintain control of the students.  (Tr. 494).  Ontiveros advised Watson after her third visit to White’s classroom that he wasn’t taking any of her recommendations to heart, and that there was little that she could do to help him.  (Tr. 481).  

35.
The third visit to White’s classroom was revealing.  He was conducting very high level instruction that Ontiveros felt would be more appropriate for a college classroom, and he was using terminology that elementary-age students would not likely understand.  In this regard, and while not part of the lesson plan for that day, representative lesson plans, supplemental material and vocabulary words of an advanced nature are shown in Employer’s Exhibit 31A-K.  While in the classroom for the entire 45-minute period, the instruction did not get started until about 30 minutes into the class period because of problems White was having with taking attendance while trying to maintain discipline. (Tr. 520).  While in White’s classroom, Ontiveros noticed a cluster of children located in one corner of the room.  One of the students in that group had a bullet, which she confiscated, and then took that student to the principal’s office.  The children had total control of the classroom on that occasion.  White appeared to be very disturbed because he could not control his students. (Tr. 521-22).

36.
With regard to White’s using advanced vocabulary with his elementary students, on one occasion Dr. de la Garza heard him talk to them about the concept of existentialism. (Tr. 308).  Existentialism is a philosophical movement embracing diverse doctrines, but centering on an analysis of individual existence in an unfathomable universe, and the plight of the individual who must assume ultimate responsibility for his acts of free will without any certain knowledge of what is right or wrong or good or bad.
  This concept is difficult enough for upper level high school or college students to grasp, much less for elementary school children to even begin to comprehend.

37.
On March 4 and 5, 1998, Watson again observed students in White’s classroom.  On the first date, she watched them move around and play in his classroom, as opposed to being actively involved in learning.  On the second date, she was passing his classroom with a parent and heard a loud noise coming from his classroom.  Upon opening the door, she saw fifth-grade students yelling, playing and talking back to him.  He demonstrated no control over them and stated to her, in front of the students, that that’s the way they behaved, and he could not teach them. (Employer’s Exhibit 15A-B; Tr. 799).

38.
On March 18, 1998, Watson observed White’s class for about 40 minutes.  She filled out a classroom monitoring form after the visit.  (Employer’s Exhibit 41).  As a result of what she observed, she indicated that a conference between them was needed and scheduled it for March 30, 1998.  In the memo, she noted, among other things, that the grading system was inappropriate for grades 2 through 6; that the lessons were geared more toward his musical interests as opposed to what was set forth in the District’s Benchmarks and Essential Elements; that the students were lacking in discipline; and that the students were neither attentive or on task in his classes. 

39.
On March 25, 1998, Watson sent a memo to White acknowledging that the old chairs had finally been removed from White’s classroom, and she hoped that it would enhance his class environment and have a positive impact on his classroom management.  (Employer’s Exhibit 14).

40.
On March 30, 1998, a conference was held between White, Dr. de la Garza, and Watson for discussing his Professional Growth Plan.  He was advised that he continued to perform in an unsatisfactory manner in the areas of discipline management and instructional delivery.  He was told that improvement had to be made immediately.  These things were confirmed in the April 3, 1998, memo to White.  (Employer’s Exhibit 16).

41.
On March 30, 1998, Watson also presented White with a reprimand memo setting forth recent observations by Watson about inappropriate student behavior in his classroom and the fact that she did not perceive any learning was taking place in his classroom on those occasions.  It set forth specific evidence of these failings on March 4, 5, 18, 19, 26 and 30, 1998.  Consistent through all of those dates was the fact that the classrooms were out of control and the students were not paying attention to any subject matter that was presented.  He was warned that any further failings of this nature would be subject to further disciplinary action.  (Employer’s Exhibit 15A-B).

42.
On April 9, 1998, Dr. de la Garza filled out another observation checklist after a visit on that date to his classroom. (Employer’s Exhibit 21).  She frequently observed White’s classes but did not fill out such an observation checklist on each visit.  On her April 9th observation of a fourth-grade class, she noted, among other things, that the classroom was in chaos and that the teaching was neither relevant nor meeting the students’ needs.  She further noted that a climate of respect and courtesy had not been established, because the students weren’t listening to him and were talking to each other. (Employer’s Exhibit 21; Tr. 208).  While some areas during the observation were noted to be acceptable, by and large, the majority of the comments on the observation checklist reflected unacceptable activity. 

43.
On April 23, 1998, a summative conference was held between White and Watson.  His evaluation for the school year reflected on the IIP was “less than expectation.”  It was also noted on the form that the Harrell Budd Campus Discipline Management Plan was not implemented, and that he had not turned in his IIP as requested earlier in the year.  (Employer’s Exhibit 34).

44.
On April 23, 1998, Watson also presented to White a memo concerning his failure to comply with the Professional Growth Plan issued to him on December 16, 1997. (Employer’s Exhibit 18A-B).  She placed White on probation for the remainder of the spring semester and for the first six weeks of the 1998-99 school year, and directed him to take certain remedial steps.  She advised him that failing to meet the standards expected of him might result in his termination.  The areas that she pointed out to him as deficient were:

(a)
The presentation of subject matter was not presented in a manner which reflects the teaching of the Essential Elements for elementary music classes.

(b)
His supportive environment did not enhance learning.  He did not establish a climate of courtesy and respect with his students.

(c)
The lack of student management in his classes contributed to his instructional problems and his inability to control his students.  In observing his class it was evident that positive rapport between White and his students did not exist.

(d)
Evaluation and proper feedback on student progress during instruction was lacking because often the students did not understand what was to be learned.  There was a great deal of time wasted during the instructional period.

He was directed to implement the local campus discipline management plan and to involve students in more daily singing, as well as to implement the Benchmarks.

45.
In the memo, Ms. Watson noted that as of April 22, 1998, there were 91 instances of referrals to the principal for discipline, some of those instances including multiple students.  (Employer’s Exhibit 18B).  At or about that same time, fellow teachers had far less referrals.  For instance, Ms. Bradford had no referrals; while Ms. Henderson and Mr. Babb had several each.  Others may have had as many as 15 to 20 referrals, but no teacher had nearly as many as White.  (Tr. 343).  By the end of the school year, White had 116 referrals, which Watson considered to be excessive. (Tr. 795-96).

46.
Mr. White suggested that it was unfair to compare the amount of his referrals to those of a homeroom teacher.  (Tr. 874-75).  Because of the manner in which the music program was structured, he felt that he had far more “contacts” with students during the course of a year than a homeroom teacher and it was unfair to hold him, for comparison purposes, to the same number of referrals as a homeroom teacher.  For instance, he had 35 classes a year instead of one. But this analysis is not necessarily accurate.  His contact with a student in a class was for one period during that day, and even then, perhaps only several times a week.  On the other hand, a homeroom teacher would have a contact with that student all of the other periods that day that the student was not in the music class.  Thus, Mr. White and the other teachers were, effectively, all having approximately the same amount of contacts with the student body during a typical day, if they were all teaching the same number of instructional periods.  The only difference is that at one time or another during the year White taught the entire student body, while a homeroom teacher had repetitive contacts with the same 20-25 students each day.

47.
Indeed, looking at the experience of the other special courses of physical education, computer, and library does not support White’s argument.  Like music, they, too, have rotating classes of students from the homeroom teacher classes.  While substantive areas of P.E., computer lab, library and music are admittedly different, the ability to control the discipline and manage those classes is no different. (Tr. 290).  Although they had the same amount of students as did White, Watson was not called to those other elective classes to assist with classroom management, as she was with White’s class. (Tr. 833).  Nor did the students misbehave in either their homeroom classes or P.E., or computer lab or library classes to the extent they did in White’s class.  (Tr. 832-33).  In fact, Watson believed there were no referrals to the principal’s office for discipline in 1997-98 out of P.E. (Tr. 899) and less than 25 each out of the computer lab and library during the school year  (Tr. 908), as opposed to the 116 for White.  One homeroom teacher supportive of White reported that the teachers for P.E., computer and the library would give reports to her by word of mouth on the conduct of her students, much like White did, but that she never heard of them having any difficulty controlling their classroom. (Tr. 654-55). 

48.
On April 27 and April 28, 1998, Watson observed White teaching second-grade students.  She felt their behavior was inappropriate and no learning was taking place.  He was seated at a table and was not trying to implement any instruction.  This was confirmed in a memo by Watson to White on May 1, 1998.  (Employer’s Exhibit 17).

49.
On May 7, 1998, Dr. de la Garza made another observation of White teaching a fifth-grade class.  A majority of the factors evaluated resulted in unacceptable ratings.  She noted that too many students were requesting to go to the restroom; that chairs were scattered across the room; that it was messy; and that most of the students were passively engaged in taking notes instead of actively participating or singing.  (Employer’s Exhibit 23).

50.
Dr. de la Garza again came to observe White on May 14, 1998.  On this occasion, White was teaching a fourth-grade class.  A majority of the students were off-task and being disruptive.  She characterized it as being a class in chaos.  She observed White spending the majority of his time scolding the students, and there was little or no teaching and learning taking place.  (Employer’s Exhibit 24).

51.
When Watson provided a Progressive Growth Plan for White in December 1997, she did not consider him to be on a termination track.  (Tr. 829-830).  Yet, by May 1998, it was clear that White’s instructional capabilities, classroom management, and discipline were wholly unsatisfactory.

52.
The manner in which White dressed was a factor that exacerbated his difficulty in classroom management and discipline.  On the second day of the hearing, White wore a very bright “electric-blue” type of casual suit.  On the left lapel of his suit he was wearing an ornate stick pin brooch.  Instead of a regular shirt and tie that he wore on the first, second and fourth days of the hearing, on the second day he wore a shirt with a scarf that had numerous frills on it that cascaded down the front of the shirt.  On all four days, he wore a watch of a delicate, artistic design of a nature that one would expect to be typically worn by a female.  Dr. de la Garza testified, upon seeing this attire at the hearing, that it was representative of the typical attire that he frequently wore in his classroom. (Tr. 349-50). Another teacher remarked that, on occasion, White had even worn pearls and pink nail polish while at school. (Tr. 376).

53.
White’s attire was very confusing for many of the students.  The students in one teacher’s class told her that they did not like to go to class because they thought he was gay because of the way he dressed.  (Tr. 376).  The teacher remarked that she felt the children just did not know how to receive White, as she knew him to be a very nice man. (Tr. 376).  She had discussions with her students about the fact that what a person wears does not necessarily reflect their sexual orientation. (Tr. 391).  Her discussion was undertaken to try to help her students keep an open mind about White’s class.  

54.
Several other teachers reported about the reaction of their students to White’s class.  One fourth-grade teacher felt that a major factor contributing to the students’ misbehavior in White’s class was their loss of respect for him because of his attire. (Tr. 159).  This teacher said his students made fun of White behind his back because of the types of shirts and a lady’s watch he wore.  The teacher did not have the same discipline management problems with the students as did White.

55.
Another fourth-grade teacher remarked that a number of her students, likewise, did not enjoy White’s music class.  (Tr. 182).  Although it was unclear why that particular class did not enjoy going to White’s music class, the teacher believed that problems with their behavior while in his class related to White’s attire.  Upon her students’ return to her classroom from White’s music class, it would typically take her 15 to 20 minutes to calm down her class because they would frequently be making fun of what White was wearing. (Tr. 180-181).  She felt that it was a confusing situation for the children.  That same teacher believed that White’s frequently eccentric dress led to him having  greater discipline problem with his students than he might have otherwise experienced. (Tr. 190-191).

56.
Mr. White’s eccentric attire may not have been in direct violation of Harrell Budd’s dress code; however, it created an atmosphere among his students that led to loss of respect for him as a teacher in a position of authority and was counter-productive to any effective classroom management and discipline.  When coupled with his unfortunate focus on a music curriculum that was, for the most part, largely beyond the capability of most of the students to understand or appreciate, and more importantly, enjoy, his attire worked greatly against any hope for an effective and meaningful learning environment for his students.

57.
This was not a point that was lost upon the administrators at Harrell Budd.  In 1996-97, Rhyne counseled White about his inability to control his classroom and raised the fact that, not only was his instruction too difficult for the age level of the students, but his attire of an effeminate nature contributed to his classroom management and discipline problems. (Tr. 535-37).  During the 1996-97 school year, White told Rhyne that he believed it was well within his right to dress as he did, to which Rhyne responded that, while his dress did not technically amount to a violation of the dress code, the impact created by White’s frequent choice of attire from time to time had an adverse effect on students, teachers and parents. (Tr. 536).  Moreover, in 1997-98, he was again told by school administrators that he needed to change his style of attire or otherwise it would make it more difficult for him to control his classroom. (Tr. 246-47).  While White would sometimes wear what would be considered standard attire for a male music teacher, he continued, in large part, to wear clothing and jewelry of an effeminate nature that undermined his position of authority to effectively control his classes.

58.
White failed to implement and meet the guidelines of the District’s Benchmarks and Essential Elements for music at the kindergarten and elementary school level at Harrell Budd in 1997-98.  White was not teaching students at a level where they were able to effectively learn.  The concepts and vocabulary were too advanced.  

59.
The focus of White’s instruction was too academic and did not contain enough interactive singing activities.  Typically, his daily music instructional time consisted of much less than the 50 percent of prescribed interactive learning activities, such as singing.  An undue amount of the lesson time was spent on non-interactive academic activities, such as his lecturing or singing to them.  This non-interactive academic activity time was greater than the 35 percent recommended by the School-Wide Discipline Management Plan.  

60.
White failed to adequately secure his students’ attention on a regular basis, maintain their focus and keep them engaged in music activities.  He had poor classroom control, management and discipline. 

61.
White did not command the courtesy and respect of the students and this did not lead to a supportive environment for enhancing the students’ learning.  While White’s classes were certainly not totally devoid of learning, over all, there was no effective environment for learning in his classes in 1997-98.

62.
White’s complex and advanced curriculum for his students contributed greatly to his poor classroom control, management and discipline.  

63.
His attire also contributed greatly to White’s lack of classroom control, discipline and management.  White was given adequate counseling and assistance in 1996-97 and 1997-98 to help him re-direct and improve his instructional delivery and classroom management, discipline and control, but he failed to adequately respond to such assistance and counseling.

64.
Mr. White’s acts, conduct and behavior outlined above constitute a “[f]ailure or refusal to comply with the policies, orders and directives of the Board, General Superintendent, and/or designees,” which is in violation of  DISD Board Policy DF (Local) No. 1.

65.
Mr. White’s acts, conduct and behavior outlined above constitute “[i]nsufficiency, incompetency or inability to perform assigned duties,” which is in violation of DISD Board Policy DF (Local) No. 13.

66.
Mr. White’s acts, conduct and behavior outlined above constitute “[f]ailure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract or contained in the employee’s job description or local Board policy,” which is in violation of DF (Local) No. 29.

67.
Mr. White’s acts, conduct and behavior outlined above constitute “[a]ny other reason constituting ‘good cause’ under Texas law,” which is in violation of DF (Local) No. 32.


Discussion
Mr. White is a very intelligent person, but ill-suited to be a music teacher at the kindergarten through sixth-grade level.  This is due to his inability to academically and personally connect with his students.  Mr. White’s emphasis on music history and theory, as opposed to a more basic, interactive curriculum where more student participation, such as daily singing, is involved, inspired few students to look forward to his classes.  Despite being told on a number of occasions that he was teaching well above his students’ level, he either refused to modify his approach or he was incapable of doing so.  

Mr. Andrae Rhyne was White’s principal at Harrell Budd in 1996-97.  Mr. Rhyne also had a background in music and well understood what was necessary to effectively teach the students at that level.  He is now the principal at the District’s Magnet School for the Performing and Visual Arts.  Not only does he not believe that White can effectively connect with elementary level students, he does not believe that White can even be effective in delivering music instruction in a meaningful format at the high school level.  (Tr. 539-546).  Mr. Rhyne believes that, as far as music is concerned, White’s temperament and qualifications are better suited for junior college or college level students.  During a two-year period, Rhyne and Dr. de la Garza even gave White examples of the types of lessons that were appropriate for elementary school students, but to no avail.  (Tr. 255, 553).  They were either ignored or poorly implemented.

Thus, it is not surprising that White had significant and constant problems controlling his classes.  Music classes are those which one would expect that students would look forward to attending.  They can be “fun” and stimulating.  A music class can be a very animated, active and exciting class, one in which the making of sound is encouraged, whether it is by musical instrument or by singing.  It is one where the teacher is encouraging everyone to participate.  For elementary school children, it is very similar to a physical education class where their abundant energy can be released in a controlled, creative fashion.  

Yet, White could not adapt his superior knowledge of music with the more practical demands of the Benchmarks and Essential Elements for music for elementary school children in this District.  Being unable to do so, failure was certain.  When a teacher is unable to deliver instruction in a meaningful and productive format, student disinterest, boredom and restlessness are not far behind.  Under those circumstances, students soon become disengaged and anxious for the period to pass until they return to a more interesting class.  Thus, it is not surprising that when White could not connect with his music students (apparently mostly those from the fourth grade and up), his classrooms began to be in constant turmoil that took the efforts of a number of homeroom teachers and the administrative staff of Harrell Budd to try to help him control on an almost daily basis.  Having demonstrated an inability to adapt his great reservoir of musical knowledge to the level of students with whom he was working, he should not be teaching those students any longer.

Not only were many of his students bored, restless, and, as a result, disruptive, they were also confused and disrespectful by his frequent wearing of eccentric clothing and jewelry for a male.  If he desired to make a statement through the type of clothing he wore about creativity in the fine arts, he chose a poor audience with which to work.  While he commanded respect from the teachers with whom he worked at Harrell Budd, many of whom may have been tolerant and understanding, those teachers were also the ones who spent a lot of time trying to explain his attire and behavior to students who simply did not understand.  Many erroneous conclusions were reached by young children who were not old enough to appreciate what White may have been trying to achieve by wearing such clothing and jewelry.  It caused many of the students to mock him and lose total respect for him so that, when coupled with his teaching a curriculum that was well above their levels, a total loss of classroom control was assured.

As an alternative to termination, White proposes that he be reassigned to upper level teaching in the District.  In his pre-hearing statement, he requested that he teach music and/or music history to more advanced students who are interested in pursuing careers in the field of music or the arts. The only meaningful venue for such in the District is Rhyne’s present school, the Magnet School for the Performing and Visual Arts.  Yet, Rhyne would not take White even if there were an opening at his high school in the music department because of his inability to bring the level of the material down to even a magnet high school student’s level, and because of continuing concern about White’s poor classroom management skills. (Tr. 565-66).

The other alternative proposed by White was to be allowed to teach English and/or literature to upper level high school students.  Mr. White certainly has the knowledge, vocabulary, and experience for such; he is also certified to teach secondary English. (Tr. 82).  Mr. Rhyne felt that if there was any alternative within the District, it might be an advanced placement program for English/literature, but, again, he had concerns about whether or not White would be consistent enough in the delivery of information to be effective in such a setting. (Tr. 565).   Moreover, Rhyne was concerned that even at his arts magnet school, there was not a position for a teacher to teach senior advanced placement English the entire day, so he questioned whether there would even be a place for White within the District.  (Tr. 544).  Thus, no matter whether it was music or English/literature, Rhyne felt that White’s talents would probably be better served in a college setting.  I concur, and believe that his talents would be best utilized in that venue despite his desire to be associated with and teach younger students.

During closing arguments, significant dialogue was had on White giving up his eccentric attire as a necessary condition to a reinstatement to a position within the District.  I have no reason to doubt the sincerity of White’s offer to now dress in more standard male attire, but in my opinion it would not be enough to overcome the instructional delivery and classroom management and discipline problems he has struggled with for several years.  While the attire question certainly exacerbated his situation at Harrell Budd, White’s main problems there were his demonstrated inability to instruct and control his students and his inability to deliver instruction in a meaningful format to them at that particular level.  As did Rhyne, I have concerns about a continuing inability to do so.  This is unfortunate because White is an extremely knowledgeable, decent person, but, as demonstrated in his tenure at Harrell Budd, he is not suited for a position as music teacher in the District at this time.


Conclusions of Law
After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law:

1.
Pursuant to §21.251 et. seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.

2.
The statements, conduct and behavior of White were in violation of DF (Local) No. 1, and accordingly, constituted good cause for termination of his three-year term contract prior to its expiration.

3.
The statements, conduct and behavior of White were in violation of DF (Local) No. 13, and accordingly, constituted good cause for termination of his three-year term contract prior to its expiration.

4.
The statements, conduct and behavior of White were in violation of DF (Local) No. 29, and accordingly, constituted good cause for termination of his three-year term contract prior to its expiration.

5.
The statements, conduct and behavior of White were in violation of DF (Local) No. 32, and accordingly, constituted good cause for termination of his three-year term contract prior to its expiration.

The Dallas Independent School District proved by a preponderance of the evidence that good cause existed for the termination of White’s three-year contract prior to its expiration in Conclusions of Law 2 through 5 above.  All other Findings of Fact and Conclusions of Law made in connection with this matter were also based on evidence that was established by a preponderance of the evidence by the District, unless otherwise reflected to the contrary.


RECOMMENDATION
After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that the Petitioner’s recommendation be sustained.

SIGNED and ISSUED this 20th day of November, 1998.

____________________________________

JESS C. RICKMAN III

INDEPENDENT HEARING EXAMINER

�The matters set forth in the Synopisis section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.


�Obviously the student scored higher, but no indication is given as to the maximum score for the test.


�Webster’s New Collegiate Dictionary, Ninth Ed., 1987


�If any conclusion of law is deemed to be a finding of fact or if any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.





