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BASIS OF HEARING:


Respondent Mr. Timothy Murphy (Mr. Murphy) appeals the decision of Petitioner, Dallas Independent School District (DISD) to recommend termination of his probationary contract of employment as a nurse at Tolbert Elementary School dated September 16, 1996.  DISD contends that it has good cause to terminate Mr. Murphy's employment, based upon allegations of inappropriate physical contact and communications with a fifth grade female student.

RECOMMENDATION:
After hearing the evidence, reviewing the exhibits, and considering the matters presented, it is the recommendation of the Hearing Examiner that the recommendation of the Dallas Independent School District be denied, and that Mr. Murphy be reinstated to his probationary contract effective as of the date of his suspension with back pay and benefits since that time to which he would normally be entitled, to the extent they have not already been received.





The following findings of facts and conclusions of law are recommended for adoption to the DISD as a basis for the Hearing Examiner's Recommendation.


I.


FINDINGS OF FACT

After the Hearings on May 30, and 31, 1997, and June 4, 1997, the Certified Hearing Examiner took the matter under advisement, and after due consideration of the credible evidence, the matters officially noticed, and the argument of counsel, the Examiner makes the following findings of fact:


A.
Tim Murphy began working for DISD as a school nurse at Tolbert Elementary School in September of 1996, and until the time of his termination letter of April 4, 1997.


B.
On September 16, 1996, Mr. Murphy signed a probationary contract to serve as a school nurse with DISD.  DISD Exh. 1.


C.
On or about April 4, 1997, Ms. Verna Mitchell, Principal for Tolbert Elementary School, presented Mr. Murphy with a letter authorized by the Board of Trustees of the Dallas Independent School District recommending that Mr. Murphy's employment be terminated for good cause, (see DISD Exh. 2) being:



1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. [DF (Local) number 1]



2.
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the  other professional public employees of the District. [DF (Local) number 2]



3.
Immorality, public lewdness, or other acts of moral turpitude, including unlawful practices.  [DF (Local) number 5].



4.
Physical or verbal abuse of students, parents, co-workers, or other persons.  [DF (Local) number 12]



5.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  [DF (Local) number 24]



6.
The failure of the employee to meet acceptable standards of conduct for employees in like or similar positions, or where the retention of the employee is detrimental to the best interest of the District.  [DF (Local) number 25]



7.
Any other reason constituting "good cause" under Texas law.  [DF (Local) number 32]



8.
The recommendation to terminate your employment is being made for the following specific reasons, individually and collectively:




a.
Inappropriate physical contact with students.




b.
Inappropriate comments toward students.




c.
Threatening students.
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On April 22, 1997, Mr. Murphy requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this matter.


E.
Robert C. Prather, Sr., was notified by T.E.A. on April 25, 1997, of his selection as Certified Hearing Examiner to conduct the evidentiary hearing in this matter, on which day he accepted the assignment.


F.
On February 28, 1997, Investigator Lilly and Investigator Claxton took a statement from Christina G. with Investigator Lilly writing down what Christina G. said in the presence of her parents.  Investigator Lilly, Christina G., and her parents signed the statement.  Christina G.  Depo. Exh. 3; Murphy Exh. 1; TR. 75, L. 1-78, L. 18.


G.
Mr. Lilly and Mr. Claxton took the statement of Magaly R. on March 25, 1997.  This student had been identified in a portion of Christina G.'s statement.  The investigator wrote what Magaly R. said and had Magaly R. read the statement and sign it.  TR. 84, L. 2 to 87, L. 19.


H.
An Investigative Finding Report was prepared and submitted to DISD and the Legal Committee.  The report identified five alleged incidents that will be characterized as follows:



1.
While Christina G. was in the nurse's office having her eyes checked, Mr. Murphy  allegedly touched her left hand with his left hand (Hand Touch).



2.
In November, when Christina G. had a stomach ache, it is alleged that while listening to her heart with a stethoscope, the stethoscope slipped and Mr. Murphy allegedly touched her breast (Stethoscope).



3.
On November 21, 1996, Mr. Murphy allegedly asked Magaly R. and Christina G. questions about comparisons of various parts of their anatomy (Comparison).



4.
On November 21, 1996, Mr. Murphy allegedly made oral threats to Christina G. (Threats).



5.
After school, while leaving the campus, Mr. Murphy allegedly made a sign, like cutting his throat to Christina G. (Throat).

See Murphy Exh. 1, and DISD Exh. 5; TR. 87, L. 20 to 89, L. 23.
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While acknowledging there may be some differences between Christina G.'s statement and Magaly R.'s statement, Investigator Lilly points out that we're talking about a fifth grader.  TR. 116, L. 5, to 117, L. 8 and TR. 119, L. 23 to 121 L. 16.


J.
Ms. Bugarin was not interviewed by the investigators because she was not a fact witness in the room at the time of the allegations.  TR. 121 L. 17-24.


K.
Other teachers, students, or clinic records were not reviewed and Mr. Murphy did not give the name of any fact witnesses for the investigators to interview, TR. 121, L. 25 to 123 L. 18. 


L.
Investigator Claxton believed Magaly R. was a credible witness since she only talked about the one incident that Christina G. had identified her as being present and did not talk about the other incidents.  TR. 136, L. 12 to 137 L. 13.


M.
Investigator Claxton didn't believe any inconsistencies were of measured importance.  TR. 153, L. 10-11.  There were not major inconsistencies in Magaly R.'s statement and Christina G.'s statement.  TR. 155, L. 13, to 156, L. 11.


N.
Ms. Bugarin has never observed Tim Murphy do or say anything inappropriate, unusual or offensive in connection with students when she has had the opportunity to observe him.  TR. 173, L. 20 to 174, L. 6.


O.
Ms. Bugarin did not believe what Christina G. had to say about Mr. Murphy, and found Christina G. at times to be untruthful about things they talked about.  TR. 189, L. 21, to 191, L. 7.


P.
It is possible for a student to go to the clinic and the student's name not appear on the clinic log.  TR. 202, L. 2-15.


Q.
Ms. Bugarin thinks that Christina G. tends to exaggerate her complaints, but that does not mean she is untrustworthy or dishonest or not credible.  TR. 211, P. 3 to 212, L. 3.


R.
Although Ms. Bugarin claims that Christina G. began making excessive visits to the clinic as early as September, Ms. Bugarin did not talk with the teacher, principal, parents, or refer Christina G. to a doctor to see if there was a physical or emotional cause for the excessive visits.  TR. 229, L. 1 to 234, L. 17.


S.
Verna Mitchell, the Principal at Tolbert Elementary, first learned of Christina G.'s allegation on February 25, 1997, when she received a call from a social service agency and then met with Christina G., her mother, her aunt, and the school nurse, Ms. Bugarin.  TR. 259, L. 4 to 260, L. 5.


T.
Ms. Bugarin or Mr. Murphy felt that Christina G. was making excessive visits and it was a problem that should have been reported to Verna Mitchell, the Principal.  TR. 266, L. 6-23.


U.
According to Verna Mitchell, Mr. Murphy violated DISD Policies allegedly by sexual innuendos and/or gestures toward a student, by making improper advances to a student, improper advances and language used with a child, by improper behavior with a child, by improper approach to a child, and by actions with a child.  DISD Exh. 2; TR. 267, L. 12 to 272, L. 8.


V.
Verna Mitchell, Principal, does not have any reservations recommending that Mr. Murphy be terminated, based on information provided to her.  TR. 272, L. 13-19.


W.
Principal Mitchell does not recall if on the first meeting with Christina G. and her mother on February 25, 1997, whether the Comparison incident, the Threat incident, and the Throat incident were discussed.


X.
Mr. Colpoys, an experienced trial attorney and witness for Mr. Murphy, when first asked if he had testified to everything that Mr. Murphy had told him about the incident, answered "yes."  Mr. Colpoys did not state that Mr. Murphy had denied the allegations.  Later, he recalled Mr. Murphy had denied the allegations, indicating that he had merely forgotten this statement by Mr. Murphy, when first asked by Mr. Capua.  6/4/97 TR. 48, L. 8 to 49, L. 7.


Y.
Verna Mitchell did not think Christina G.'s visits to the clinic, based on the roster, was excessive, thought that Christina G. was scared and not acting the same as she had before the February 25, 1997, conference, and that Ms. Bugarin's characterizations of Christina G. may have been inappropriate.  TR. 307, L. 15 to 310, L. 15.


Z.
In comparing Christina G.'s and Magaly R.'s statements, Principal Mitchell looked more to commonalities regarding what had occurred versus other things.  TR. 342, L. 6-8.


AA.
Accidental contact does not justify discipline or termination.  TR. 361, L. 15-19.


BB.
Assuming that an employee touched a child's hands for a few seconds or shakes the hand, that does not violate policy.  TR. 362, L. 1-10.


CC.
Christina G. doesn't know whether Mr. Murphy intended to touch her on the breast as she claimed in the Stethoscope incident.  TR. 372, L. 13-20.


DD.
Principal Mitchell had a discussion with Nurse Bugarin after their meeting on February 25, 1997, with Christina G. and her mother and aunt, and there was a consensus that the matter needed to be investigated.  TR. 383, L. 4-13.


EE.
Mr. Murphy did not begin sending notes to Christina G.'s mother to set up a conference about the excessive clinic visits until the latter part of November, first part of December, 1996, which is shortly after the time period of the November 21, 1996, allegations by Christina G.


FF.
Christina G. said she did not like to go to the nurse's office (Christina G. Depo. 56, L. 17-18), which is contrary to the testimony of almost all the school witnesses, that Christina would stop by the clinic or the office and volunteer to work in the clinic, and would come in and sit down to talk.


GG.
Mr. Murphy denies all five of the incidents of ever having occurred at all, and asserts that that conduct is not acceptable to him, has never been acceptable to him, and he has never engaged in such conduct.


HH.
Numerous character witnesses testified on behalf of Mr. Murphy that they had been in his presence for extended periods of time, including young female children, and they have not observed inappropriate language, touching, or conduct by Mr. Murphy.
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DISCUSSION


A.
The issue in this case is whether or not DISD has met its burden of establishing by a preponderance of the evidence the violations of the DISD Board Policies by the alleged inappropriate conduct of Mr. Murphy.  In most lawsuits and controversies, each side firmly believes in its position and its version of the facts.  A trial or hearing is necessary when those parties cannot agree upon those facts as well as the conclusions to be reached from the facts.  That is not an unusual situation.  That is our system.  The Hearing Examiner, as the trier of the facts, must determine (1) whether by a preponderance of the evidence, what facts, if any, have been established in support of the allegations relied upon by DISD to make its recommendation, and (2) if those facts exist, do they constitute a violation of the Board Policies.


B.
DISD, through Principal Mitchell, is visited by the complainant, Christina G., her mother and aunt.  In a conference in which Nurse Bugarin is present, Christina G. makes a report alleging inappropriate conduct by Mr. Murphy.  By law and by statute, Principal Mitchell must report those allegations (even if she didn't believe them), which she did.  She reported it to the police and she turned it over to the DISD personnel responsible for investigating and reviewing these matters.  Principal Mitchell acknowledged being surprised about the report of the incident.  Who wouldn't be?  Mr. Murphy had a good reputation and a long career in working with children, both professionally and socially, although, at the time of this report, he had only been involved with DISD and its personnel for about five months.  Principal Mitchell felt that Christina G. was credible.  After discussion with Nurse Bugarin, the consensus was that this matter should be referred for investigation, which it was.  Our system and procedures have become much more sensitive, as well they should, to complaints and allegations made by children.  We are much more responsive to them.  However, that does not mean that they should not be subject to close scrutiny and constant evaluation and reevaluation.  A child says something happened, a part of which was corroborated to some degree by another student.  Mr. Murphy denies that anything happened.  Thus, this Hearing and the responsibility of the Hearing Examiner is to consider the testimony of all of the witnesses and the age and experience of the witnesses in the context of the setting and circumstances.


C.
According to Christina G., there are three witnesses to these events:  Christina G., Mr. Murphy, and Magaly R. (to some of the incidences).  The Magaly R. statement given to the investigators apparently does not deviate in material respects from the similar event described by Christina G.  Even so, the fact that Magaly R., one of the fact witnesses, did not testify must be considered and weighed in the balance to determine what, if anything, took place.  No other witness to the actual events have been identified by anyone.


D.
Nurse Bugarin appears to be a very professional and caring person.  However, it seems strange that she never conferred with principal, teacher, parent, or made a referral to a doctor or agency of this child whom she described as making excessive visits to the clinic, both for medical as well as social visits.  Her testimony appears to boil down to, based upon her experience in treating children and observing how they act and react to conditions, and on specific occasions that she had to interact with Christina G., that Christina G. had a tendency to exaggerate, at least on occasion.  It is not unusual for a child or adult to exaggerate.  Apparently, Nurse Bugarin's opinion is that Christina G. had a propensity to exaggerate more often than normal, particularly to avoid or manipulate a situation.   Likewise, Principal Mitchell has observed Christina G. at school on a number of occasions and has a different opinion about Christina G. from Nurse Bugarin.  It appears that each is justified in their opinion and has a reasonable basis for their opinion based upon their particular experiences and times to see and observe Christina G.  It would appear that Ms. Bugarin may have had more opportunities to observe cause and effect (I'm sick meaning I don't want to be in class) situations and possible exaggerations.


E.
The Hearing Examiner viewed the video deposition of Christina G. and read the transcript of her deposition.  Sometimes she looked straight at the questioner, other times she did not.  She remembered details.  Other details she did not remember.  At times she hesitated.  Was that because she was making this up, or was that because of the pressurized situation of being a witness in a room full of people, on what should be for anyone a very sensitive matter, and particularly a fifth-grade child?  (As an aside, why were some of the people present at the deposition?  It would seem the number of people and who they were may have created less than a conducive atmosphere for the taking of this deposition, particularly when it was being video taped and could be viewed later.)


F.
While Christina G., in her deposition, states that she told Principal Mitchell about all of the incidents, Principal Mitchell cannot recall whether Christina talked about the Comparison incident, the Threat incident, and the Throat incident.  Mr. Colpoys demonstrated in forgetting a significant statement, that we are all human and do not always immediately remember all details, and sometimes very important details.  A fifth grader should be allowed some leeway, just as Mr. Colpoys.


G.
Typically, character witnesses, while their input is appreciated and may be helpful, generally are not determinative because they were not there.  Too many times a "pillar of the community" has in fact committed a misdeed despite positive reports from friends and neighbors.  What is contributed to the case by Mr. Murphy's character witnesses is that over extended periods of time, in and outside the presence of young females, these witnesses have not observed inappropriate language or conduct.  Being in Mr. Murphy's presence for extended periods of time is in contrast to the usual situation of a few minutes or idle conversation at a cocktail party.  While not determinative, it is appropriate to be weighed in the balance.


H.
The fact that Magaly R., who Christina G. said first told her about some of the words used in the Comparison incident, did not testify, must be noted.  Likewise, the behavior of the continual voluntary visits to the clinic after November 21st are somewhat inconsistent with threats allegedly having been made.  It is understandable,if a teacher orders a child to go to the clinic as opposed to voluntarily showing up.


I.
When one considers all of the circumstances and the characterization of the events, and Mr. Murphy and Christina G., the evidence is not sufficiently convincing to establish that the Comparison incident, the Threat incident, and the Throat incident occurred.
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CONCLUSIONS OF LAW

A.
Jurisdiction is proper under Texas Education Code, §21.251(a)(2).


B.
DISD acted reasonably and appropriately in taking the complaint and conducting its investigation.  DISD had a statement from Christina G., which statement included an incident where another student was present and that student gave a statement corroborating Christina G.'s statement.  TR. 259, L. 4 to 265, L. 23.


C.
If it is assumed, without deciding, that Mr. Murphy touched Christina G.'s hand as alleged in the Hand incident (which Mr. Murphy denies ever happened), the evidence is insufficient to establish, and the District has not established by a preponderance of the evidence that the Hand incident was inappropriate and violated District Policies.  Therefore, it is not good cause or  a basis for the recommendation for termination.


D.
If it is assumed, without deciding, that the Stethoscope incident occurred as alleged, where the allegation has been characterized as a slip, a hit, a placing of the hand, possibly an accident (which event Mr. Murphy denies ever happened), the evidence is insufficient to establish by a preponderance of the evidence that the conduct occurred in such a manner to be inappropriate behavior and in violation of District Policies.  Therefore, it is not good cause or a basis for recommending termination.  Christina G. Depo. 62, L. 2 to 66, L. 7.


E.
Since the evidence fails to establish by a preponderance of the evidence that the Comparison incident, Threat incident, and Throat incident occurred, there is not inappropriate conduct in violation of DISD Policies to support the recommendation of DISD as a basis for recommending termination of Mr. Murphy.


F.
Since DISD's letter of April 4, 1997, recommending termination is based, in part, upon the matters discussed in paragraphs III C-E above, then there is not violation of the Policies as set out in the letter of April 4, 1997, and there is not good cause or a basis for DISD to recommend termination of Mr. Murphy's employment.  
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RECOMMENDED RELIEF

After due consideration of the record, matters officially noticed, the evidence produced at the Hearing, and the foregoing Findings of Fact and Conclusions of Law, it is hereby recommended:



1.
That the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law;



2.
That DISD's recommendation for termination should be denied; and 



3.
That DISD should reinstate Mr. Murphy to his status as a nurse on a probationary contract with DISD effective as of the date of his suspension with back pay and benefits since that time to which he would normally be entitled, to the extent they have not already been received.


SIGNED AND ISSUED this 

 day of 



, 1997.






ROBERT C. PRATHER, SR.
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