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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

CAME on for consideration, pursuant to T.E.C. Subchapter F,   § 21.251(2), the parties' pleadings,
 arguments, and the evidence admitted at trial, which trial transpired on the following four days:  May 8, July 18, August 8, and August 9, 1996, -- including 31 live witnesses
, review of videotape deposition testimony by 4 other witnesses, as well as many exhibits, -- and the undersigned hearing examiner hereby makes and determines the following findings of fact, conclusions of law, and recommendation
:


STATEMENT OF THE CASE

The school district wants to terminate a teacher.


Petitioner-employer is Dallas Independent School District ("DISD"), and the respondent-employee-teacher is Esther Panlilio ("Respondent").  At all times material to this case Respondent has been a teacher employed by DISD.  The Respondent is presently employed at Lida Hooe Elementary School.  


As of February 6, 1996, DISD (acting via Hermelindo Salinas, Principal of Lida Hooe Elementary School) notified Respondent of Principal Salinas' recommendation that Respondent's employment be "terminated, for good cause" pursuant to Board Policy.  (See DISD Exhibit #52.)


Respondent timely and properly requested that this matter be tried before a certified independent hearing examiner pursuant to Subchapter F.  (See § 21.254, T.E.C.)


The undersigned, James J. Scofield Johnson, C.I.H.E., was duly appointed as the hearing examiner, with subject-matter jurisdiction (under Subchapter F) for hearing and for presiding over the trial.  (1) The DISD is represented by Craig A. Capua, Esq. (and his firm); (2) Respondent was represented by Truman Dean, Esq. (and his firm) through trial, but was excused to withdraw thereafter due to an ex parte action by the Respondent, which prevented Attorney Dean from continuing his representation of Respondent; thereafter, Respondent retained Cole B. Parker, Esq. to represent her herein. 


The case was tried (as noted above in Footnote 2, on page 1) via four days of trial.  This case is ripe fact-findings, etc.

 
FINDINGS  OF  FACT
1.
This case involves a lot of frustration:
  Respondent is often frustrated with her students;  Respondent is often frustrated with her superiors;  now Respondent's superiors are frustrated with her.

2.
I have considered the record and all admitted evidence.

3.
The evidence at trial involved undisputed facts; however, the most critical fact issues in this case were vigorously disputed.

4.
Although some confusions exists regarding the circumstances of such, the DISD (acting through Chad Woolery, the DISD's General Superintendent) and Respondent co-signed an "Employee Contract (Three-Year Contract)" during March of 1995, which written contract designates such three years to commence upon the first day of "the scholastic year 1995-96 for the term of three (3) consecutive scholastic years thereafter subject to all terms and provisions below ...".  (See DISD Exhibit #62.)
5.
Via a letter dated February 6, 1996, DISD (acting through Hermelindo Salinas, Principal of Lida Hooe Elementary School) gave notice to Respondent, of Principal Salinas' recommendation that Respondent's employment be "terminated, for good cause, pursuant to Board Policy DFBA (Local), updated #50.   (See DISD Exhibit #52.)
6.
DISD has recommended,
 is now recommending, that Respondent be terminated, "for good cause", based upon the following reasons
:


Failure or refusal to comply with policies, orders, and[/or] directives of the Board or the General Superintendent and assistants. 


[DFBA (Local) page 1 or 2, number 1].


Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:



Creating a climate for learning in the classroom, focusing upon teaching students "how to learn."  



[DFBA (Local) page 1 of 2, number 3a].



Instilling a desire for learning in each student.  



[DFBA (Local) page 1 of 2, number 3b].



Coöperating with coördinators, directors, instructional specialist, resource teachers, and departmental chairpersons.  



[DFBA (Local) page 1 of 2, number 3c].



Improving teaching techniques. 



[DFBA (Local) page 1 of 2, number 3d].



Striving consistently to improve teaching performance through participating in staff development programs.



[DFBA (Local) page 1 of 2, number 3g].


Expressed unwillingness, refusal, and[/or] failure to comply with official directives and established Board policy  


[DFBA (Local) page 2 of 2, number 5].


Physical or verbal abuse of students, parents, or co-workers. 


[DFBA (Local) page 2 of 2, number 8].


Inefficiency or incompetency in the performance of duties as determined by the performance standards established by the Board.  


[DFBA (Local) page 2 of 2, number 9].


Good cause as determined by the Board -- good cause being failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interests of the students of the District.  


[DFBA (Local) page 2 of 2, number 10].


Failure to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth.  


[DFBA (Local) page 2 of 2, number 11].
7.
Respondent was informed (via a letter dated February 6, 1996,
 issued by her superior, Principal Salinas) that Principal Salinas was recommending her termination of employment for the following specific reasons, individually and collectively:


Your failure to perform the duties and responsibilities of your position in a satisfactory manner.  On several occasions, you were given observation reports which indicated deficiencies.  Many opportunities were provided to you to improve your performance, including training, instructions and assistance from your supervisors, teachers, counselors and other staff members.  Despite those efforts, your performance failed to improve as is indicated by the "unsatisfactory" rating you received.  Furthermore, on several occasions, you failed to follow the school's discipline management plan and physically and verbally abused students in your classroom as a means of discipline.  Your conduct resulted in two probationary periods this school year.  In addition, you failed to follow directives and your professional growth plan which were designed to enhance your performance.  ...
The epistolary enunciation of specific reasons (quoted above) was signed on February 6, 1996 by Hermelindo Salinas as Principal of Lida Hooe Elementary School, and was counter-signed by Robby V. Collins as Executive Manager of Personnel Services Division.

8.
Respondent failed or refused to comply with policies, orders, and[/or] directives of the Board or the General Superintendent and assistants" -- in violation of DFBA (Local) page 1 or 2, number 1.  E.g., see Tr. Tr. II at pp. 263-264, 267-268.)
9.
The evidence at trial was not sufficiently clear as to whether Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to create a "climate for learning" in the classroom.  (E.g., see Tr. II at pp. 228-233, 277.)  Respondent's evidence suggests that Respondent obtained at least average academic success with her students (Tr. I at p. 120, opining that Respondent's "time-on-task" was "average"), and that Respondent's Chapter One performance was even superior in the academic results she obtained.  However, even this showing is problematic, since Respondent's own negligence of duties (to document student academic progress with specific data other than mere "holistic" grading) proximately caused an inability of the DISD to meaningfully monitor and evaluate her successes.  (See, accord, Tr. II at p. 297.)  DISD's evidence suggested that the "climate" of the classroom was unduly harsh for first-graders.  (See, accord, Tr. I at p 119-120; DISD's Exhibit # 61; see also, regarding Respondent's chronic habit of yelling/screaming, Tr. II at p. 312, whereat a parent also quotes Respondent as saying to her class:  "There's a parent in the room.  Shut up[!]")  Accordingly, the trial evidence on the "climate" for learning in Respondent's classroom is, at best, mixed.

10.
The evidence at trial was not sufficiently clear as to whether Respondent failed to use her best efforts in her own way, to carry out her professional duties and responsibilities to instill a "desire for learning" in each student (as is required by DFBA (Local) page 1 of 2, number 3b).  It is likely that Respondent, in her own way, has tried her best to instill a desire for learning in those children which appeared self-motivated and teachable to her.  Perhaps some of the children were intimidated into learning.  Perhaps the key words here are "in her own way" (see Tr. I at pp. 125, 133).  If a subjective meaning is imputed to "her best efforts" then Respondent may "get off the hook" on this point; even so, those same words ("her own way") are linked to Respondent's insubordination-related culpability noted hereinbelow.  Thus, trial evidence regarding Respondent's role as a catalyst for prompting her student to "desire to learn" is, at best, mixed.  (See Tr. I at p. 119, 145; Tr. II at p. 277; Tr. IV at pp. 829, 889, 895; etc.)
11.
Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to coöperate with coördinators, directors, instructional specialist, resource teachers, and departmental chairpersons -- in violation of DFBA (Local) page 1 of 2, number 3c.  On this point, Respondent's bent on doing things "her own way" is a basis of violating DISD policy.  As noted below, Respondent often "bucked the system"
 and then blamed the system for problems created by her own "bucking" (such as her failure to use written requests for classroom supplies).

12.
Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to improve her teaching techniques -- in violation of DFBA (Local) page 1 of 2, number 3d.  This failure is illustrated by Respondent's demonstrated insistence on gravitating back to her "old ways" of teaching first-graders by a methodology that was overwhelmingly didactic,
 with the chronic consequence being first-grade attention spans migrating elsewhere.

13.
The evidence does not clearly prove that Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to strive consistently to improve teaching performance through participating in staff development programs (as such is required by DFBA (Local) page 1 of 2, number 3g).

13a.
In particular, the evidence appears to suggest that programming and/or meetings were often offered on short notice, in truncated form, and/or were scheduled for times conflicting with Respondent's own "planning period".  The evidence on this issue is, at best, a bit confusing, so DISD did not carry its burden of proof on this point.  (See argument at Tr. IV, pp. 910-912.)
14.
Respondent expressed unwillingness, refusal, and/or failure to comply with official directives and established Board policy -- in violation of DFBA (Local) page 2 of 2, number 5.  This is discussed and elaborated upon more fully hereinbelow.

14a.
Respondent's routine use of a didactic "lecture-style" teaching methodology was inappropriate for first-grade students, according to the testimony of various administrators and/or specialists.  (See Tr. I at pp. 133, 168; Tr. IV at p. 488 ["I never saw Ms. Panlilio circulate ... she was standing in front of the board lecturing"].)  

14b.
Even if said opinion testimony is ignored (none of the specialists were formally qualified as "expert witnesses", -- yet witnesses for both sides routinely expressed opinions without any objections raised thereto), -- Respondent's continued reluctance to use assigned teaching methodologies
 not overwhelmingly dominated by prolonged lectures involved a failure to comply with legitimate directives of her superiors.  This point does not suggest that Respondent never involved her students in participatory forms of learning, such as singing, "Socratic method" question-answer dialogue, etc. -- the point here is that the weight of the testimony (including Respondent's own testimony) suggests that Respondent used a didactic methodology to such an overwhelming extent that it represented an unwillingness or an inability to comply with the educational methodology directives assigned to her.

15.
Respondent physically mishandled students, in violation of DFBA (Local) page 2 of 2, number 8.  (E.g., accord, see Tr. II at p. 312, testimony or parent visiting Respondent's classroom.; Tr. IV at 690-693, testimony of child witness called by Respondent for live testimony at trial).   These instances of misusing physical contact are somewhat elaborated upon hereinbelow.

15a.
Respondent was adequately warned by DISD personnel that the type of corporal discipline which she was allowed to use while she was a teacher in the Philippines was not acceptable in a DISD elementary classroom.  Letitia Garza's testimony is worth quoting on this particular point:

[Attorney Capua]:
...  Why did you write DISD's Exhibit N. 20?

A.
Because after the parent brought the concern to me, I spoke to Ms. Panlilio and she admitted in my presence that she had put her hand over the student's mouth to stop the student, I guess, from talking out, as a discipline measure that she had done this (indicating).

Q.
And which student are you referring to?

A.
Heather R[surname omitted].

Q.
Did you have any other conversations with Ms. Panlilio regarding Heather R[surname omitted] other than what you have just testified to?

A.
As it relates to Gemar and Steven, I think they are on the same letter.  Their concern also -- and I guess we spoke to Ms. Panlilio about this -- about the pulling of the hair or the touching of the hair.  Those two kinds of things are what she and I spoke about.

Q.
When you prepared this letter and gave it to Ms. Panlilio, was it your intention that this letter be considered a directive to Ms. Panlilio to reframe [sic -- Attorney Capua actually said "refrain"] from using any type of physical abuse upon students?

A.
Yes, I would.

Q.
I now show you what's been marked as DISD's Exhibit No. 21 and ask that you review it, please.  Can you tell the Court why you wrote DISD's Exhibit No. 21?

A.
There were, to the best of my recollection, three incidences [sic -- witness actually said "incidents"]; Steven S[surname omitted] and his mother -- because I know the S[surname omitted] family more or less -- and the mother wanted Steven removed from the classroom because of the way Ms. Panlilio was treating him.  We spoke about that but we did not go into detail as to what; [H]eather R[surname omitted] was another incident about the placing of the hand on the mouth in which the mother was upset --

Q.
So was the Heather R[surname omitted] incident like this letter would say -- was a subsequent letter to the prior DISD's Exhibit No. 20?

A.
That's right.

Q.
Okay.

A.
And Gemar M[surname omitted]'s mother also had complained about the methods that Mrs. Panlilio took to discipline the students.


*  *  *  *  *

Q.
Well, why would you investigate Ms. Panlilio -- or hair pulling and not Ms. Tim's?

A.
Because one parent came to me and she expressed her concern, and the teacher there saw Ms. Panlilio put her hand over the kid's mouth and had the marks on her mouth and the teacher was upset.  And the child told me that her hair was being pulled and that she had all those other kids that were willing to testify.  That warrants me into the classroom.


(Quoting from Tr. I at p. 130, line 25, through p. 132, line 17, and from p. 139, lines 7-15.)
15b.
Despite this earlier episode, however, Respondent continued to be accused of physical abuse in later incidents, based upon other evidence submitted by DISD, showing a suspiciously frequent amount of subsequent physical abuse-related controversies, arising in various contexts when Respondent taught elementary school children.  (See, e.g., Tr. I at 131; Tr. II at pp. 228-233 [including hitting a Christian W. on the back of his head and calling him a "fat boy"], 277, Exhibits #63, #64, #65, #66, etc.)  One classroom inquiry provided Principal Garza with mixed feed-back which Respondent construes as "clearing" her (see Tr. I at p. 137), but the feed-back was not quite so exonerating (see Tr. I at p. 138).  Within the totality of the trial testimony, this supposedly "clearing" feedback (Tr. I at p. 136, line 20, through p. 137, line 11) must be analyzed:

A.
I remember going to the classroom and I did ask the students to think very carefully about what they were going to say.  Not everyone in there said that she was cleared, but the majority of them did and that's the results that I took.  And I said, "Yes, most of them said, no, you didn't do it."

Q.
So the vast majority of the students in that classroom told you that she was not abusing them.

A.
The vast majority -- They told me that she did go behind them and cover their mouths but they didn't -- some of them didn't consider it an invasion of their -- invasion or as a discipline, some of them did.

Q.
But you asked them ["H]as she been pulling your hair?["]

A.
No, sir.  I said, "Do you know what kind of things Ms. Panlilio does Ms. Panlilio do to correct you when you do something?"  [emphasis added]

(See, accord, Tr. I at p. 138, lines 9-21.)  This scenario, including the feedback of the children, can be reasonably interpreted in a manner that does not require a conclusion that some children told the truth, while other children lied.  The question asked to the children, as remembered by Principal Garza, was intended (it appears) to illicit the children's description of discipline methods used by Respondent "... to correct you when you do something" -- with Principal Garza's intent probably being that "you" be understood in the plural, i.e., "you" as a class of children.  However, the children could have just as easily (and, perhaps, more than likely) interpreted this question as directed to "you" in the singular.  Thus, if so interpreted, each child could honestly answer the question -- as to what correction methods each such child actually had experienced individually in Respondent's class.  Principal Garza's further cross-examination on this (Tr. I at p. 138, lines 9-21) again supports this possibility:

Q.
All right.  Do you remember saying to the students, "I hear that pulling hair has been taking place," and that the students told you, "no, that's not true"?

A.
One more time.  I didn't ask --

Q.
Is it true that you asked the students, "I hear that pulling hair has been taking place," and the students told you, "No, that's not true"?

A.
That's not what I asked.  I asked, "What has Ms. Panlilio been doing to correct you when you are doing wrong for discipline?"  [emphasis added]

Q.
All right.  Did the majority of the students tell you that she had not been pulling hair?

A.
I would have to say about 85 to 80 percent.

Thus, if a child had never been suffered hair-pulling, that child could honestly deny that Respondent used hair-pulling as a disciplinary correction on that child.  (Tr. I at p. 138.)  Primary school children are most likely to remember what forms of discipline they themselves have experienced, so if asked about what forms of discipline -- 



"... has Ms. Panlilio been doing to correct you [which the child may "hear" as a singular second person pronoun] when you are doing wrong ...?" 


-- the child may likely answer only by acknowledging the forms of discipline which that child has personally experienced.

15c.
It is particularly troublesome that eye-witness testimony of physical discipline/abuse was provided by three
 credible and apparently reliable video-depo witnesses, -- as well as by a "live" student witness at trial, -- as well as by a "live" parent at trial, -- as well as by a former principal of Respondent's (who heard Respondent admit to covering a girl's mouth with her hand, and a teacher saw marks on the girl's mouth thereafter). Thus, six witnesses competently testified on Respondent engaging in disciplinary physical contact which (if believed), by DISD standards, constituted "physical abuse".  This multiple testimony, when viewed as part of the "big-picture" of this case, is credible, not persuasively controverted, and therefore is extremely disturbing. 
15d.
In particular, students in Respondents' class testified, in open court and via videotape deposition, that Respondent used physical forms of classroom discipline.  (Tr. IV at p. 689-693.; Video-depo DISD Exhibits #63, #64, #65, #66.  See also, as an additional instance of physical contact which could be construed as intentional physical contact, Tr. II at p. 233.)
15e.
The only child witness who testified "live" at trial, Linda M., testified that Respondent was a "good" teacher who had "hit or hurt" a student named Alex, in conjunction with an discipline-related incident when Respondent "put him in the corner".  (See Tr. IV at p. 690.)  

15f.
Linda M. also testified that Respondent "hit" another student named Fernando "on the shoulder" -- clearly stating that the contact was a hitting and not just a touching.  Linda M. testified that the reason for this hitting was that Fernando "was being bad".  (See Tr. IV at p. 691.)
15g.
Despite competent cross-examination, student Linda M. unequivocally testified that Respondent "did" use a corporal form of discipline in Respondent's first-grade classroom.  (See Tr. IV at pp. 690-693.)
15h.
Collateral estoppel may govern the fact-finding in a prior proceeding whereat Respondent was disciplined for roughly squeezing a student's face and/or roughly restraining his forearm.  (Compare Tr. IV at pp. 834-835, 896, with DISD Exhibit #61, regarding Ramiro C., whose video-depo is identified herein as DISD #66.  See also Tr. II at p. 372, regarding same.)  Arguendo, even if collateral estoppel does not apply, I nevertheless find that Respondent did roughly grab/squeeze Ramiro C.'s face in a manner that she was later not proud of, based upon her furtively evasive (and thus unpersuasive) testimony and comments (on DISD Exhibit #66) regarding that incident,
 -- in contrast to the credible, simple, and non-evasive testimony of Ramiro C. regarding the same incident.  (Compare Tr. IV at pp. 834-835, 896, with DISD Exhibit #66, with Respondent's comments as she cross-examines Ramiro C. during his video-depo.)  

15i.
Also, regarding another face-squeezing allegation, note the disputed testimony regarding face-squeezing issues raised in Tr. IV at pp. 764-766 with the student's testimony in DISD Exhibit #63, the Omar P. video-deposition.  

15j.
Regarding Andrew G.'s repeated pants-wetting problems in Respondent's class, due to Respondent's repeated denial of requested bathroom access, see Tr. II at pp. 309-312.

15k.
Respondent rebutted this testimony by suggesting that those students [who accused her of "hitting" and "hurting" and "scratching"] were not reliable witnesses, and by alleging that all children lie, as do school administrators "a lot".
  

16.
In this case, Respondent testified, unpersuasively, that the many witnesses against her were either "lying", or at least very "misleading", and/or were in a conspiracy to get her fired.  (See Tr. IV at pp. 872, 874, 881-886, 889-890.) 

17.
I find that it is more likely that Respondent's polarity with her superiors so escalated, over time, that here superiors decided that "enough was enough", -- and that from then on they would start documenting Respondent's non-compliances and insubordinations, as well as provide her with documented rehabilitative assistance, warnings, etc. -- so that either she would have to soon "shape up or ship out". 

18.
Respondent was inefficient or incompetent while performing her duties, as determined by the performance standards established by the Board, -- in the sense that inefficiency and incompetency are referred to in DFBA (Local) page 2 of 2, number 9, as noted below.

18a.
One instance of such inefficiency involved Respondent sending a student, Richard L., out of her classroom, to the room of another teacher (who had no reason to expect that Richard L. would be sent/coming to her room), -- and Richard L. left the school campus without anyone missing him -- soon to be found, fortunately, by police (and he was safely returned thereby to his home).

18b.
Respondent has demonstrated repeated instances of incompetence in the area of classroom discipline.  On all occasions when the Respondent resorted to unauthorized physical discipline of elementary school children (e.g., hitting a child, scratching, pulling hair, shoving, squeezing cheeks or other wise grabbing a face, covering children's mouths, grabbing a child's arm, etc.), all such instances of physical discipline constituted incompetence in classroom discipline management.

19.
With regard to teacher-administration relations, Respondent appeared to often use a hypocritical double-standard regarding issues of professional accountability, as noted hereinbelow.

19a.
Respondent routinely insisted on others being accountable to her regarding her rights as a teacher (such as objecting to having to serve on lunchroom duty if a "lesser" qualified employee could do such
). 

19b.
However, Respondent appeared to routinely rationalize her own insubordination and non-compliance with her duties regarding academic progress record-keeping,
 her duties regarding the proper requisitioning and furnishing of her classroom with educational materials,
 her duties regarding implementation of DISD discipline management issues,
 etc.

19c.
The above fact-finding in no way denigrates Respondent's right to use her "planning period" as a time for meeting with superiors.
  Respondent is not to be criticized for such.  Accordingly, this set of fact-findings and conclusions presumes that Respondent properly refused to meet with her superiors during all times when she was entitled to set aside "for parent-teacher-conferences, reviewing students' homework, and planning and preparation."

19d.
Respondent routinely insisted on her rights on minute points, such as by repeatedly refusing to sign a receipt to show that she was hand-delivered an official DISD memoranda by one of her superiors; this point refers only to requests for signatures when the signature requested was specifically requested for the purpose of showing receipt, as opposed to any instance when the signature requested would appear to indicate agreement with the contents of the paper received.  (See, e.g., DISD Exhibits #23, #24 [in conjunction with Tr. II at pp. 259-261], #39, #44, #47, #48 [in conjunction with Tr. II at pp. 374-375], #49, #50, #52 [see last page of exhibit], #54, #55; etc.)
19e.
Respondent repeatedly refused to follow official school policy
 for requisitioning furniture
 and/or other supplies
 (in writing, as opposed to orally) when such supplies were needed to prepare topic-oriented "learning centers" in her classroom, and then she critically "counter-attacked" her superiors for failing to supply her with the necessary means for achieving their directives regarding the making and use of fully-supplied topical "learning centers".  (Tr. IV at p. 884.)
20.
Much of DISD witnesses' testimony about "learning centers" focused on the recommended accessories for such topic-oriented locations inside the classroom, and on the visible evidence of a teacher's efforts to supply such "centers" with visual, auditory, and/or manipulative accessories to foster a "love for learning" various categorical learning topics (such as science, social studies, mathematics, reading, etc.).  (See, e.g., Tr. I at pp. 178-181.
)
20a.
I am not suggesting here that Respondent didn't have any such "centers" -- in fact, she did have seven (or about seven) under-supplied "wall centers" which were not satisfactory to the "tastes" of the "specialists".  (Tr. IV at pp. 768-769, 884.)  The point is, however, that despite Respondent being directed to improve the child-developmental suitability and motivational attractiveness of her "centers", Respondent continued to justify her non-compliance on this by blaming the administration for not providing her with adequate supplies therefor -- yet all-the-while Respondent failed to follow the official DISD policy for requisitioning supplies in writing.  (Tr. IV at pp. 850-851.)  This chronic non-compliance on Respondent's part does not square with the best interests
 of the DISD students, -- nor does this chronic non-compliance square with the Respondent's duty, as an employee, to obey the official and lawful directives of superiors.

20b.
Similarly, Respondent assailed her superiors for failing to appreciate her work-product -- the actual reading progress of her students -- as measured by her successes in their respective learning achievements while under her tutelage, -- and yet she failed to follow the very record-keeping procedures mandated to her regarding the contemporaneous recordation of student academic progress.  (See, e.g., Tr. I at p. 162, lines 12-23; Tr. I at p. 166; Tr. II at p. 297; see also, accord, Tr. I at p. 204, regarding a parent's concern about similar problems.)  If she does not record the specifics of her student's academic progress and achievements, how else can others at DISD know and/or meaningfully adjudge her self-proclaimed successes in the classroom?  Does the law require DISD superiors settle for a set of "holistic" grades at the end of the grading period?  I conclude that the DISD has a right to require such record-keeping and that Respondent has failed this duty without a sufficient excuse therefor.

21.
Based upon unimpeached yet anecdotal trial testimony by Ann Tomaszewski, I find that Respondent did do "a better job" of helping some problem children to learn to read, moreso than did one remedial reading specialist (Ann Tomaszewski), as judged by results obtained by teaching children from Tomaszewski's own class.  

21a.
In fact, Respondent appears to have achieved some measure of academic success with various slow-learning children despite the hindrances of available textbooks/supplies, lack of advance training for "literacy" programs, etc.
  Respondent's complaint on this issue is, in effect, that DISD is exalting "form" (teaching methodology) over "substance" (whether students learn to read),
 -- but this presupposes a meaningful evaluation of student progress. 

21b.
In any event, the preceding fact-findings do not eclipse or negate the countervailing fact that DISD was nevertheless unjustifiably handicapped (by Respondent's non-feasance of duty) in the DISD's opportunity to supervise and to evaluate the Respondent's classroom successes, -- on all occasions when she merely used "holistic" grading and thereby failed to keep required records of student progress/achievement.

22.
Respondent's frustrations with many of her students, and her frustration with various DISD superiors, and DISD administrators' frustration with Respondent, respectively, were not proximately caused by Principal Salinas' conversation with Respondent on September 11, 1995.

22a.
Respondent's frustrations with many of her students, and her frustration with various DISD superiors, and DISD administrators' frustration with Respondent, respectively, were not proximately caused by any supposed "conspiracy" organized after September 11, 1995 by Principal Salinas, who purportedly decided to and designed to get Respondent fired (apart from a "good cause" therefor).

23.
Respondent's ill-suitedness for teaching first-grade (or second-grade) students is amply supported by testimony from many witnesses (including some DISD employees, some parents, and some students).  I also find that the fundamental problems are such that Respondent should not teach in any DISD elementary school.
23a.
Respondent's ill-suitedness for teaching elementary school students is further buttressed by the circumstantial probativeness of the unusually high number of parents that requested that their children be removed from Respondent's classroom.
  (See, accord, Tr. II at p. 368-369: "at least six".) 
24.
DISD has exercised good faith in this matter and has often "walked the second mile" with Respondent.  Indeed, if DISD has any fault at all, in its dealings with Respondent, it is only that DISD has too long kept Respondent on as an elementary school teacher.

(See, collectively, Tr. I; Tr. II; Tr. III; Tr. IV; all exhibits.)

DISCUSSION  &  CONCLUSIONS OF LAW
1.
There exists "good cause", as determined by the Board, for terminating Respondent, such as the reasonableness of the Board's conclusion that Respondent has often failed "to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy" -- as that phrase is used in DFBA (Local) page 2 of 2, number 10.

2.
There exists "good cause", as determined by the Board, for terminating Respondent, such as the reasonableness of the Board concluding that the continued retention of Respondent is "detrimental to the best interests of the students" of DISD -- as that phrase is used in DFBA (Local) page 2 of 2, number 10.

3.
Respondent failed "to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth" -- in violation of DFBA (Local) page 2 of 2, number 11.

4.
Based on the history of hostile and agonistic relations between the Respondent and DISD administrators (including the track-record of Respondent's acts of insubordination and her pattern of failure to improve her compensated performance to required standards), -- it is most unlikely that yet another warning, probation, suspension, and/or other rehabilitative program, will provide an ultimately satisfactory solution
 to what has grown into an ugly incompatibility/recalcitrance situation.  

5.
Moreover, said ugly incompatibility/recalcitrance situation appears to be chronic in nature and duration, and any imminent resolution of this problematic relational situation appears very unlikely apart from a termination of Respondent's employment by DISD.
  This is not a "negative" reflection on Respondent's abilities to teach certain first-grade children how to read; however, this is a reflection of the counter-productively unpleasant and unduly agonistic realities that attend her historical accountability record as a DISD employee.

6.
The attorneys for the parties -- all three of them, Truman Dean, Esq.
 and Cole Parker, Esq.
 (representing Respondent), -- and Craig Capua, Esq.
 (representing the DISD) -- have demonstrated a high level of proficiency, professionalism, and preparedness.  

7.
The witnesses, almost without exception, were very serious and helpful.  A few of the witnesses demonstrated awkwardness with these proceedings or with the procedural decorum,
 -- but this was inconsequential in light of the substantive evidence produced and admitted at trial.  

7a.
Whenever a witness appeared to lack a basic comprehension of the oath for, purpose of, and/or questioning at that witness' oral deposition process (as noticeably occurred with one child witness), that deponent's testimony was weighed as having no probative weight in this case. 

7b.
Whenever a witness demonstrated a lack of respect and/or comprehension regarding the decorum due to these proceedings (as occurred with one of DISD's education specialist witnesses), that witness' testimony was weighed as having little or no probative weight in this case.  It is important that any witness who attempts to provide an authority-oriented opinion (such as an opinion regarding Respondent's habit of following or not following school policy, directives, instructions, etc.) demonstrate his/her special competence by recognizing authority, in order to appear persuasive as an "expert" on authority-oriented relations/matters.

8.
Respondent has been provided with adequate notice, adequate opportunity to prepare for an evidentiary hearing, an adequate chance to subpoena witnesses and to otherwise use due discovery procedures to put forth evidence on her behalf, an adequate chance to cross-examine adverse witnesses at a hearing conducted according to the Texas Rules of Evidence, and to otherwise be granted her "day in court" (actually, 4 days).  

8a.
Respondent has been provided with Due Process.  Indeed, the Respondent has been indulged in more-than-due process, prior to this examiner's recommendation that she be terminated.


RECOMMENDATION

After due consideration of the record, any matters officially noticed, and upon the above Findings of Fact and Conclusions of Law, -- in my official capacity as presiding independent hearing examiner (duly appointed by the Texas Education Agency), -- I hereby conclude and recommend that DISD should terminate the employment of Respondent, by adopting the foregoing Findings of Fact and Conclusions of Law, in conjunction with issuance of an Order consistent therewith.


SIGNED this 16th day of September, A.D. 1996.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING


8,500+ words
    �including proposed fact-findings and conclusions from both parties.


    �The first day of trial [5-8-1996] included opening oral arguments, followed by testimony of Tricia Powell, Lisa Vine, Janice Vieira, Teresa Escobar, Amelia Howland, Amy Schaffer, Barbara Barnett, Letitia Garza, Tom Veale, Laura Hume, Judy Welch, Scherice Williams, and Sara Dosch.


	The second day of trial [7-18-1996] included trial testimony of Harold Wells, Bill Haggard, Sonia Garcia, and Hermelindo Salinas.


	The third day of trial [8-8-1996] included testimony of Georgie Rayner, Lucy Sustayta, Ann Tomaszewski, Oscar Carvajal, Sandra Small, Ricardo Sosa, and Annaray Stacy.  Also, on the third day of trial the videotape depositions of Omar P., Andrew G., Christopher W., Ramiro C., all four of which witnesses were minors.  (Due to lack of proper advance notice, the videotape depositions of deponents Angela T. and Heather H. were not admitted into evidence and therefore were not viewed or otherwise considered by this examiner.)


	The fourth and last day of trial [8-9-1996] included testimony of Maria Money, Linda M., Margaret Lau, and the Respondent (Esther Panlilio).


    �To the extent that a "finding of fact" should be a "conclusion of law", and vice versa, they are hereby so deemed.


    �The frustration theme appears frequently in this case, either in direct testimony or as a natural inference arising from circumstantial evidence.  See, accord, Tr. I at pp. 120, 145; Tr. II at pp. 226, 235, 368, 372, 417; Tr. III at pp. 470, 473, 476; Tr. IV at pp. 837, 901; etc.


    �See DISD Exhibit #52.


    �See, accord, DISD Exhibit # 63.


    �See DISD Exhibit #52.


    �This letter was not the first occasion for the DISD to address many of these complaints with Respondent's performance.  See, e.g., DISD Exhibit # 47.


    �For a very specific example of insubordination, see Mr. Bill Haggard's testimony in Tr. II at p. 263 (the spray-painting insubordination incident).


	See generally, e.g., Tr. II at pp. 378-388, regarding the multifarious failings of Respondent, as summarized by Principal Salinas.    These are not adopted in toto, however, but only as noted specifically herein.  For instance, the mere fact that Respondent mentioned the existence of a church-affiliated program to other DISD personnel is not culpable conduct (see Tr. II at pp. 380-382, in conjunction with DISD Exhibit #50); rather, it is free speech and/or free exercise of religion, both of which are protected by the First Amendment.


	Ironically, DISD Exhibit #50 does document the questionable English grammar skills of Respondent, where her own handwriting says "I learned from Candice that her Dad don't live with them ..."  [CAVEAT:  A reading of the trial transcripts in this case reveals a surprising high incidence of errors in transcription, spelling, punctuation, wrong words, etc.; accordingly, although Respondent's English skills are somewhat questionable, they are not nearly as bad as they appear from reading the error-laden trial transcripts.]


    �Tr. I at p. 133 ["[Respondent] would revert back to her old techniques"]; Tr. I at p. 168 ["just discussion and didactic style teaching ... Simply telling facts and figures, ... Not active student participation ..."].


    �No evidence was introduced to suggest that the assigned teaching methodologies were improper in the sense of being illegal, immoral, impossible, or the like.  Respondent's main complaint what that the assigned methodologies were "hard" and/or required supplies she lacked (despite here requests).  The excuse of lacking supplies is neutralized, however, by Respondent's admission that she didn't use required written forms to request school-provided supplies.


    �Eye-witness testimony is always of great importance.  There were six video-depos proffered at trial; two were denied admission due to unduly short notice.  Of the remaining four video-depos (identified as DISD Exhibits #63, #64, #65, and #66, one of those was questionably credible and of dubious reliability.  Of the other three video-depos, three provided strong evidence of physical abuse by Respondent.  


	Moreover, Linda M., a "live" trial witness, concurred that Respondent did hit/hurt student (if they were "bad").  


	Also, one parent, Sonia Garcia (whose son Andrew became a pants-wetter in Respondent's class due to Respondent's denial of requested bathroom access), testified that she witnessed unduly rough physical contact by Respondent in here presence, an unwarranted instance of physical abuse unless that parent was grossly mistaken, histrionically exaggerating, or down-right lying.  None of these appear to be the case, so here testimony is found to be credible, reliable, and uncontradicted as to its specificity.  (See Tr. II at 308-310.).


	Respondent did generally assert that she did no physical "abuse", and that she never used physical contact with "malice" -- however, the qualifications and furtive evasiveness of Respondent's testimony on these issues (such as "maybe I did, and maybe I didn't") appear comparatively "weak" and unpersuasive -- as to her credibility and reliability as a witness, as opposed to the testimony of the five reliable eye-witnesses who controvert her.


    �In the Ramiro C. video-depo Respondent effectively admits that she restrained Ramiro C.'s forearm, to prevent him from tossing paper balls into the trash-can, -- yet she furtively evades admitting this very description of her own conduct when she is cross-examined on that issue by Attorney Capua at trial.


    �See Tr. IV at pp. 841-842; 886-890, 895.  E.g., Respondent provided this testimony on this point (Tr. IV at p. 889, lines 12-15 & at p. 890, lines 3-9):





	Q.	Do you think it's common for children that age to lie like that, like you observed yesterday?





	A.	It's very common.  Every children lie, and I know that, and you know that, too.


	*  *  *  *  *  


	Q.	Do you think a child would lie about a teacher hitting a child?  Do you think that's common?





	A.	It's common.  When they want to -- If the child has been a lot of problem, they can always blame somebody for their misbehavior.  


		Even administrators lie a lot.  Why do you expect the children not to lie?





Elsewhere, Respondent also conceded: "I'm not an angel." (Tr. IV at p. 891.)


    �See Tr. IV at pp. 789-790; 842-843.


    �Compare the testimony regarding Respondent's failure to maintain required record-keeping on student academic progress (Tr. II at p. 297), with the insightful testimony in Tr. IV at p. 844, where the following testimony is recorded:





Q.  (By Mr. Capua)  Ms. Panlilio, out of the 98 percent of the children that you worked with in Chapter 1, can you provide the Court with any documentation that 98 percent of the children that you worked with could read?





A.  Do you think if I have that documentation, you're going to accept it?  I have a documentation of good work and you don't want to accept it.





MR. CAPUA:  I'm going to object to the witness' nonresponsiveness.





			[this objection was sustained]





Q.  (By Mr. Capua)  Do you have any documentation?





A.  I don't.





    �See Tr. IV at pp. 850-851.


    �See, accord, DISD Exhibit #29 and accompanying testimony of witness Assistant Principal Bill Haggard thereabout in Tr. II at pp. 289-294.  See also Tr. IV at p. 858 (Respondent "got tired" of using the DISD referral procedure); Tr. III at pp. 507, 510-511 (Respondent failed to use student referral forms).


    �See uncontradicted argument of Attorney Dean in Tr. IV at pp. 910-912.


    �See, accord, Tr. IV at p. 850-851


    �Tr. IV at pp. 826, 860-861.


    �See, e.g., Tr. IV at pp. 749-750, 862-866, etc.  


	This theme is illustrated in the following line of Respondent's testimony (Tr. IV at p. 862, line 18 through p. 863, line 7:





Q [by Attorney Capua].  So let me ask you ...





A.  Let me just finish what I'm saying.  Okay.  When I want a clock, I had to enlarge this.  I went to Office Depot and enlarge it and make copies.  And I came to Lida Hooe -- I laminated this.  I cut this for the kids.  Each of the children gets this.  This is just one way how I'm making -- what you think I don't have hands-on.  The school never supplied me anything.  I did my best to make these children learn, so you quit asking question that I have --





MR. CAPUA:  I'll object to the nonresponsiveness --





MR. JOHNSON:  Strike that -- 





MR. CAPUA:  -- and the argumentativeness.  


    �Respondent emphasized, as impeachment evidence, that some of the specialist criticisms of her teaching methodology were based on too-short and/or pre-biased observations, and that the "findings" were discussed prior to recordation with Respondent's critics, such that the objectivity of those "observations" was compromised.  (See, e.g., DISD Exhibit #17, which can be construed as including a "de-briefing" that may have influenced the "observations and recommendations".)  This criticism has probative merit which affected the evidentiary weight I imputed to the testimony of the "specialist" witnesses.  However, I did not need to wrestle with this issue at length, because other evidence pointed to the case-dispositive recommendations I have note below.


    �The "best interests" issue also arose in Respondent's loss of a child one day -- one Richard L. was sent to another class, without any notice or expectation by the other class' teacher that Respondent had told Richard L. to go there.  The result was that Richard L. wandered off the Lida Hooe Elementary School campus, and was providentially picked up by police, and only afterwards did Lida Hooe personnel learn of the boy's disappearance.  


	Although the boy's mother did not blame Respondent for her own son's erratic behavior, this act of negligence on Respondent's part (see Tr. III at pp. 475-481) was at least an instance of "inefficiency", if not constituting an act of professional "incompetence", -- and it certainly demonstrated Respondent's reckless disregard for the "best interests" of Richard L.


    �Accord, see Tr. II at p. 297), in conjunction with Tr. IV at p. 844.





    �E.g., accord, Tr. I at 150 ("kind of thrown into the process").


    �Tr. IV at p. 884.


    �Tr. I at p. 132; Tr. II at pp. 229, 235, 312, 368-369; Tr. III at p. 579.


    �This conclusion includes a reflection upon the Respondent's previous opportunities to respond to administrative warnings and reproofs, as well as her previous opportunities to ameliorate her performance via rehabilitative assistance provided by the DISD.  Regarding this issue, I have accounted probative weight to the testimony indicating that Respondent chose not to read all of the administrative memoranda issued to her (Tr. III at p. 518), because "they were all negatives", and she was only interested her students' work "and not dealing with those negative things".  (See also Tr. IV at p. 810-811.)


	This approach to responding to administrative instructions and criticisms, when considered in conjunction with Respondent's oft-documented habit of escalating the confrontational aspect of her dealings with DISD administration (e.g., see Tr. IV at pp. 827-828), provides me with no comfort level or confidence that future rehabilitative "cures" will solve the administration-versus-Respondent conflicts which have dragged on far too long already.  


	At all material times in this prolonged time-frame of tension between administration and Respondent, Respondent has been neither an "independent contractor" nor a "volunteer".  Accordingly, it is generally true that DISD has a right to direct and control not only the result of Respondent's educational efforts, but also the means employed to reach those results.  (Some relevant testimony and argument on this issue occurs in Tr. IV at pp. 855-863, 877, 881-885, 895, 904-907.)  On this issue it is important to remember that Respondent has been regularly receiving compensation (i.e., regular pay-checks) as an employee from DISD.  She was not being paid to just "do her own thing" -- as an employee she is an agent of DISD.  Fundamental employment law teaches that DISD, as an employer, has a right to expect employee obedience.  


	Although the statutes and contract which govern the DISD-Respondent relationship have modified the common law's "at will" employment doctrine in many respects, this general principle of employee accountability has not been altogether discarded. Thus, as Respondent's employer, DISD was not being unreasonable (1) when DISD expected and required Respondent to show due respect to and use her best efforts to coöperate with her superiors, and (2) when DISD expected and required Respondent's compliance with the lawful directives of her superiors.  


    �An insightful line of testimony illustrating the hostile polarity between Respondent and one of her DISD superiors is quoted below (from Tr. IV at p. 812, line 22 through p. 813, line 813):





Q.	When you had the conference with Mr. Salinas regarding your -- the results of his observation on February 22nd, 1996, did you tell him that you disagreed with his appraisal?





A.	I did.





Q.	Did you give him reasons why you disagreed with it?





A.	No, I -- I did not exactly say -- I did not reason out, because in all my teaching years, nobody has treated me the way I've been treated now.





Q.	Well, did you get -- did you simply just say, "I disagree with it," or did you try to explain to him why you disagreed with it?





A.	I have to be very honest with you.  I told him, "I pray to God [H]e will punish you."  I was mad.  That's what I said.





Certainly Respondent has a First Amendment right to pray to God regarding anything and everything! -- however, I find, based on the totality of the circumstances, that the above-quoted imprecatory retort, rather than reflecting a sincerely-held religious belief (and petition for divine justice), constituted a thinly-veiled guise for unnecessarily expressing disrespect to one's professional superior.


    �For another instance where religious-sounding verbiage appears to cloak an expression of anti-administration backlash, note the following line of Respondent's testimony (from Tr. IV at pp. 827-828):





A.	... When Ms. Rayner asked me -- told me that I was -- the children who are not learning, I said, "I know what you are doing.  You're trying to eliminate me, and I hope -- You know, only God can take me out of this school and not you.  If [H]e puts me here, you cannot take me out here.  Only God can take me out here."  That's how I answered to her in the meeting on November 20.  It was not like just really meeting about Alex.





This examiner does not here dispute or adopt Respondent's theology (as expressed above), of course.  However, I must determine whether this retort by Respondent was an example of a First Amendment-protected expression of her sincerely-held religious beliefs, as opposed to an reckless back-talk/disrespect masquerading as religious verbiage.  Based on the totality of circumstances, as they appear from the evidence before me, I find that this statement such a borderline example of both that I do not find it to be speech unprotected by the First Amendment.  Nevertheless, based on Subchapter F (and Romans 13, D.v.), I find that I do have properly delegated subject-matter jurisdiction to participate in the quasi-judicial decision-making that provides an evidentiary basis for, as Respondent puts it, her being "take[n] out of this school".


    �I would like to specifically comment on the more-than-due process afforded to Respondent as a result of her representation and zealous advocacy by two attorneys.  Attorney Truman Dean was dismissed from representing Respondent, on motion, as a result of Respondent's ex parte communication.  Said ex parte communication has not been considered for substantive evidentiary purposes/issues of the "truth of the matters asserted" therein, but has only been considered as a proper basis for granting Attorney Dean's post-trial Motion to Withdraw.)


	Respondent's first attorney -- Truman Dean, Esq. -- was, throughout these prolonged proceedings, an exemplary model of barrister competence, despite the sometimes-disruptive behavior and obvious non-coöperativeness of his client.  This case's litigation challenges (i.e., 31 witnesses, 6 video-depo witnesses [2 of which were denied admissibility], a cornucopia of documentary exhibits, the challenge of children's testimony via depo and at trial, etc.) were serious enough -- but it appears that Attorney Dean's greatest litigation challenge was Respondent.  Respondent's ex parte letter was procedurally outrageous and revealed her unwarranted criticism of Attorney Dean, an whom attorney this examiner has routinely found to be of more than competent as an advocate.  


	This footnote is necessary for two reasons:  (1) this examiner is required to provide Due Process, and the advocacy on Respondent's behalf has, in a sense, been put in issue by Respondent's ex parte letter; and (2) this letter is necessary to address the non-trivial violation of procedural decorum caused by  Respondent's sending an ex parte letter (with ex parte "exhibits") after trial.





    �Respondent's second attorney -- Cole B. Parker, Esq. -- has aptly amazed this examiner with his comprehensive assimilation of the 920 pages of trial transcript (containing four full days of trial testimony), plus exhibits, in conjunction with his "eleventh-hour" retention, and with his production of very probative and cogent proposed findings of fact and conclusions of law.  I have noticed some very important evidentiary strengths in Respondent's case as a result of Attorney Parker's heroic turn-around and insightful draft, albeit "the facts are still the facts" -- so I nevertheless find the trial evidence's weight as more than prepondering in favor of DISD.





    �Also, I should add here that the DISD's attorney -- Craig Capua, Esq. -- showed similar professionalism and indefatigable competence, despite his being repeatedly subjected to occasional outbursts of testiness and irritation by the frustrated Respondent.  (E.g., Tr. IV at pp. 863 [Respondent admonishes Attorney Capua: "... so you quit asking questions that I have ..."], 883 [Respondent appears to accuse Attorney Capua of being an atheist], 891 [undue back-talk].)  These repeated demonstrations of testiness by Respondent not only illustrated Respondent's capacity and willingness to reply to criticisms by "counter-attack", -- they also demonstrated Attorney Capua's professional poise and aplomb "under fire", in this case, witness "retort-fire".


    �Decorum issues were largely trivial, except as otherwise noted herein.
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