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STATEMENT OF THE CASE


Respondent, Joe L. Tave ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate his employment from the District.  District contends that it has good cause to terminate the employment contract of the Teacher.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school Districts in this state."  


Teacher was represented by Lorraine J. Yancey, Esq.  District was represented by Craig Capua, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Hearing on the merits was held on March 26, 27, and 28, 2001.  

CONTENTIONS OF THE PARTIES
District

1.
On or about October 27, 2000, District placed Teacher on probation for the remainder of the 2000-2001 school year.  Teacher was warned in the notice of probation to follow District and school policies and to “refrain from any behavior which would be construed as deviant or recalcitrant.”

2.
On or about December 5, 2000, Principal Washington (“Washington”) provided Teacher with Marilyn Little’s (“Little”) computer for classroom use.  Washington told Robert Pullen (“Pullen”) to delete confidential information contained in Little’s computer, prior to assigning the computer to Teacher.  Washington believed Pullen had deleted all confidential information before assigning the computer to Teacher.

3.
On or about February 1, 2001, Teacher told Clara Garrett (“Garrett”) that he knew her social security number and stated it to her.  He stated he had read an e-mail about her transfer to the school.  Teacher then showed her various files on the computer.  Teacher stated some students helped him retrieve the information off the computer.  He stated he had allowed students to open and read the files of other school staff members.  He stated he would sue the computer information to “blackmail” Washington and other school staff members.  

4.
Teacher copied on six (6) floppy disks, the information contained on the computer’s hard drive.

 5.
On or about February 1, 2001, Washington and Assistant Principal Roy Russell had a conference with Teacher about the information on the computer.  Teacher stated he was surprised it took the school so long to discover what Teacher had done.  Teacher stated some students had pulled up the information off the computer’s hard drive.  He stated he had copied the material on floppy disks.  Finally, Teacher stated he “ha[d] the Administration now!”   

Teacher
1.
Teacher did not agree to return to probationary status, and the District could not unilaterally place him on probation without his written consent.

2.
In response to Teacher’s Interrogatory No. 8, Principal Washington answered that his recommendation to terminate Teacher was not based on Teacher’s performance.

3.
District’s misrepresentation of the purpose for an administrative leave without pay pending investigation and District’s insistence that Teacher was currently employed in a probationary status was intentional misrepresentation of the law and was retaliation.

4.
Under the Texas Public Information Act, the documents that remained on the computer assigned to Teacher were not “confidential.”  Under the Texas rules of civil procedure, the documents were not “privileged.”

5.
Teacher had no duty to delete the files from his classroom computer.  A reasonable person would have inspected the classroom to determine what was on the hard drive and its software applications.

6.
District did not carry its burden of proof in showing District had good cause for terminating Teacher.  It did not call competent witnesses concerning District policies and the Texas Public Information Act.  The District did not meet its burden of proof on “privilege” or “confidentiality.”

7.
The testimonies of Washington and Garrett were not credible, as they were often contradicted by Little’s testimony. 

8.
District was unable to support its ten general grounds for Teacher’s discharge.

9.
The specific reasons for Teacher’s termination were not set forth in Board Policy DF (Local).

FINDING OF FACT

1.
Teacher is employed by District, performed teaching services at H. Grady Spruce High School.  

2.
Teacher was placed on disciplinary probation on October 27, 2000. Hearing Transcript at pages 32-33, lines 25-7 (hereinafter “HT at p. ---, ll. ---”).  

3.
Teacher received a computer on December 15, 2000. HT at. p. 34, ll. 3-6.  The computer had belonged to the principal’s secretary. HT at pp. 283-84, ll. 13-16.  Robert Pullen was to remove the information from the computer that had been placed on the computer by the secretary. HT at pp. 285-86, ll. 15-10.  Based on the language used (“remove” rather than “delete”), Pullen made a copy on a floppy disk of the information contained in the computer instead of deleting the information. HT at p. 570, ll. 1-19.  

4.
In December 2000, Teacher noticed an icon on the computer that read “Teacher evaluations.” HT at. pp. 40-42, ll. 22-3.  He clicked on the icon, but the screen did not change. HT at. pp. 43-44, ll. 25-18.

5.
In January 2001, the students in one of Teacher’s classes were sitting at the computer when information was located on the computer.  HT at. pp. 47-49, ll. 19-24.  The students pulled up information about Teacher. HT at. pp. 52-53, ll. 19-23.  Teacher became interested in the documents because they would help him in his grievance against the District. HT at. pp. 54-55, ll. 24-4.  The students also pulled up information about other school staff. HT at. p. 55, ll. 5-20.  A student pulled up the documents for each staff member. HT at. p. 56, ll. 3-9.  Fifteen students were reading the information on the staff members. HT at. p. 57-58, ll. 22-3.  Teacher believed the information should not have been in front of him, but he looked at it “with excitement.”  He also allowed the students to continue to look at the documents.   He was excited about the documents because of the problems he had with the principal and assistant principals.  He felt he had been given a “Pandora’s box.”  He believed it was appropriate for him to look at the information because it would help him in his Level 3 hearing. HT at. pp. 67-71, ll. 19-17.  He did not believe he was doing anything wrong, based on the harassment and disrespect he had suffered. HT at. p. 71, ll. 18-25.  He also believed it was appropriate for the students to read the documents because they were trying to aid him in his problems with the school administration.  He had discussed his problems with the students. HT at. pp. 73-74, ll. 13-24.  The students and he were in front of the computer for one hour. HT at. p. 77, ll. 13-21.  A student saved the computer information on floppy disks. HT at. p. 81, ll. 8-15.  He did not object to the students’ saving the information on disks. HT at. pp. 82-83, ll. 25-4.  The information was saved on five to six floppy disks by the students, who gave the disks to Teacher. HT at p. 83, ll. 5-18.  He gave the disks to his attorney. HT at p. 83, ll. 22-25.  He never told the school’s administration that he had information on the computer or on the disks. HT at pp. 84-85, ll. 24-23.  However, he did tell other employees at the school about the information on the computer, only stating the information that was pertinent to each particular employee. HT at pp. 89-90, ll. 15-17.       

6.
Teacher initiated a conversation with Angela Powell about what “confidential” information the computer contained about other employees, but he did not state the names of the teachers. HT at p. 538, ll. 13-22.  He also initiated a conversation with Evelyn Smith regarding computer information re Ms. Smith. HT at pp. 97-98, ll. 19-7.   He told Mr. Aguilar about the computer information. HT at p. 99, ll. 1-14.  He told the same to Ms. Pryor. HT at pp. 99-100, ll. 23-14.  Teacher believed these individuals needed to know this information, due to “climate” which existed at the school. HT at pp. 102-03, ll. 16-4.  Teacher had a student make a copy of Linda Taylor’s document, which Teacher gave to Ms. Taylor. HT at p. 104, ll. 8-22.    

7.
Concerning Clara Garrett, Teacher approached her about information re Ms. Garrett on the computer. HT at pp. 100-01, ll. 24-12.  Teacher told Garrett students in his class had retrieved the information from Teacher’s computer. HT at p. 143, ll. 6-23.  Garrett informed the principal’s secretary about what she had been told.  She wrote down the events as she remembered them. HT at pp. 147-48, ll. 19-24.         

8.
Teacher told Lawanda Antley he had a computer at school with the names, addresses, social security numbers, and phone numbers of teachers on it.  He stated his students had pulled up the information. HT at pp. 121-22, ll. 6-12.    

9.
Principal Washington learned that Teacher had a computer with information on it.  When Washington went to the room, Teacher stated he thought the administration would be have been to his room sooner.  Teacher stated he did not tell the administration about the computer due to the relationship between the administration and Teacher.  Teacher stated the administration could not take any action against Teacher because of the information on the computer. HT at pp. 208-10, ll. 12-19.  

DISCUSSION

District alleges Teacher violated the following DF-Local policies:


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees. (DF-Local #1) 


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. (DF-Local #2) 


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties. (DF-Local #13) 


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors. (DF-Local #20)  


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. (DF-Local #24)  


6.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District. (DF-Local # 25)  


7.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. (DF-Local #29)  


8.
Teacher’s malicious mischief, defined as the abuse, misuse, or deliberate destruction or damaging of property, tools, or equipment of other employees, students, or of the District. (DF-Local #17)


9.
Teacher’s altering or tampering with time cards, “sign in/out” roster, insurance records, making a false entry in, or false alteration of, a District record. (DF-Local #18)  


10.
Any other reason constituting good cause under Texas law.  


Specifically, the District requests the discharge of the Teacher for the following reason: Teacher directed a student to recover deleted confidential school information from a school computer; Teacher shared this confidential information with students and school employees; Teacher violated the Code of Ethics and Standard Practices for Texas as well as the District’s Employee Standards of Conduct outlined in Board Policy DH; Teacher showed poor judgment and lack of professionalism relating to the recovering and sharing of confidential school files; Teacher failed to remedy the issues outlined under the terms of his probation; and, Teacher lost the confidence of his supervisor in his ability to perform his duties in an effective and efficient manner.


Each point shall be addressed separately.

1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees (DF-Local #1). 

District did introduce the DF-Local policy provisions.  However, for Teacher to have violated DF-Local #1, the District must show he violated one of the other policy provisions.  DF-Local #1 is nothing more than a general statement.  By itself, the policy carries no weight, except to inform the reader that the individual violated some policy or regulation to be stated.


The DF-Local rules are policies.  Policies can be a list of acts which can cause discipline to the employees if these acts are committed or omitted.  The same is true of our penal laws, which are nothing more than a list of acts, the commission or omission of any such act may be deemed a crime.  No one would argue the penal laws are not the policies of the land.  In the same light, the DF-Local rules are policies.  Therefore, if Teacher violated any of the other DF-Local policies, District has proven good cause for some sort of discipline.  


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District (DF-Local #2). 


Only one employee--Garrett--reported to the school’s administration Teacher’s having possession of the computer information.  Although Garrett’s testimony was believable at some points, it was also inconsistent with parts of the testimony of the principal’s secretary (Little), who was a more credible witness.  None of the other employees reported the Teacher.  Therefore, I cannot find Teacher violated DF-Local #2, since I have no viable examples of the “ordinary standards set by the performance and conduct of the other professional public employees of the District.”  


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties (DF-Local #13). 


There was no testimony that Teacher showed any inefficiency, incompetence, or inability to perform assigned duties.  This is a case of actions which involve activities outside the normal duties of an educator.  While Washington testified Teacher violated this policy, he was stretching to find a violation.  He wanted to win the case, and he pushed the proverbial envelope to reach his goal.  However, the testimony did not reach the level of believability.  Therefore, I find District has not proven Teacher violated DF-Local #13.   


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors (DF-Local #20).


Finding in favor of District on this rule would require me to consider the earlier leave with pay and probation, which I will not do.  The leave and probation are the subject of another forum and not this one.  Further, the recommended discharge is not based solely on the insubordination.  Finally, based on the language of Petitioner’s Exhibit 2 (letter from Washington stating Teacher would receive no further discipline and then placing him on probation--which is a form of discipline), I would have been moved to state the probation was in contradiction to the principal’s letter, if I were considering the probation.  Therefore, I find District has failed to prove Teacher violated DF-Local #20.     


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District (DF-Local #24).  


The key phrase in this policy is “could cause.”  Based on the language of the policy, District is not required to show the public, students, or employees actually lost confidence in the administration and integrity of the District, but merely that these persons “could” do the same.  District has proven a violation of this policy.  


Teacher cannot be punished for receiving the information-laden computer--that was due to the school’s ineptness.  Neither should Teacher’s employment be disturbed because his students found the confidential information (“confidential” is not my word, but his--see HT at p. 538, ll. 13-22, testimony of Angela Powell).  At the same time, I can find no justification in Teacher’s reaction once the students found the confidential information: he allowed the students to continue to pull up the confidential information; he allowed up to 15 students in his class to view the confidential information on not only him, but other employees; he was gleeful about the “find” and determined to use it to his benefit in his ongoing grievance, though he believed the information should not be in front of him; he did not tell the administration of the confidential information because of his displeasure with the way he believed he was treated by the administration; he allowed the students to save the confidential information on floppy disks; and, he informed other staff about the discovery.  I do not find he ever used the word “blackmail.”  Still, based on Teacher’s reaction at the finding of the confidential information, I find Teacher’s actions could cause the public, students, or employees to lose confidence in the administration and integrity of the District, thereby violating DF-Local #24.   


6.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District (DF-Local # 25).  


The staff employees in positions like or similar to Teacher’s, seemed to have no problem with Teacher’s actions, save Garrett.  Therefore, I cannot find Teacher violated DF-Local #25, since Teacher’s standard of conduct seemed to be identical with those around him. 


7.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy (DF-Local #29).

Teacher’s contract states he would follow District’s policies (Petitioner’s Exhibit 1, section 5), which he did not.  Specifically, Teacher violated DF-Local #24.  Therefore, I find District has proven Teacher violated DF-Local #29.  



8.
Teacher’s malicious mischief, defined as the abuse, misuse, or deliberate destruction or damaging of property, tools, or equipment of other employees, students, or of the District (DF-Local #17).


There was no legitimate testimony that Teacher violated this rule in any way.  There was testimony by Washington, but he again showed an eagerness to justify Teacher’s discharge, regardless of the facts.  I cannot find Teacher violated DF-Local #17. 


9.
Teacher’s altering or tampering with time cards, “sign in/out” roster, insurance records, making a false entry in, or false alteration of, a District record (DF-Local #18).

District had no proof of any violation of this rule.  Instead, it once more put Washington on the stand to try to pull a rabbit out of the District’s hat.  When Washington pulled his hand out of the hat, there was nothing there, though Washington tried to convince me he had a rabbit.  I was not convinced.  Therefore, I find the District did not prove a violation of DF-Local #18.   


10.
Any other reason constituting good cause under Texas law.  


This rule was not made a part of the hearing.


Concerning the specific actions raised by District, I will address those separately:

a.
Teacher directed a student to recover deleted confidential school information from a school computer.


This did not happen.  The information was not deleted.  Washington wrote his termination letter before he was aware of all of the facts.  Further, the students found the information on their own, not a Teacher’s direction.  However, he did allow them to continue their “exploration” even after he knew the information was confidential and did not involve only him. No policy violation.

b.
Teacher shared this confidential information with students and school employees.


This did happen.  In fact, Teacher not only shared the information, but he seemed to have done so in a robust manner, based on his testimony and that of the staff members.  Violation of DF-Local #s 1, 24, 29.

 c.
Teacher violated the Code of Ethics and Standard Practices for Texas as well as the District’s Employee Standards of Conduct outlined in Board Policy DH.


I cannot determine whether Teacher violated the Code of Ethics and Standard Practices for Texas.  The language of the codes is too general and broad and could apply to a host of supposed and/or alleged infractions.  I will only rule on specific violations. No policy violation.

d.
Teacher showed poor judgment and lack of professionalism relating to the recovering and sharing of confidential school files.


As stated earlier, Teacher did show the poorest of judgment in the recovering and sharing of the confidential files: he allowed the students to continue to pull up the confidential information; he allowed up to 15 students in his class to view the confidential information on not only him, but other employees; he was gleeful about the “find” and determined to use it to his benefit in his ongoing grievance, though he believed the information should be in front of him; he did not tell the administration of the confidential information because of his displeasure with the way he believed he was treated by the administration; he allowed the students to save the confidential information on floppy disks; and, he informed other staff about the discovery. Violation of DF-Local #s 1, 24, 29.

e.
Teacher failed to remedy the issues outlined under the terms of his probation.


As stated earlier, the leave with pay and probation are the subject of another forum and not this one.  No policy violation.

f.
Teacher lost the confidence of his supervisor in his ability to perform his duties in an effective and efficient manner.


This is another broad-languaged statement which I cannot apply in good faith.  A supervisor could lose his/her confidence in an employee for no better reason than a personality conflict.  No policy violation.


Based on the findings listed above, District has shown good cause for the discharge of Teacher.  He was informed of confidential information by his students.  Instead of reporting this, he used the information for his own gain.  Worse, he allowed students to view these confidential documents of other staff members.  This is a flagrant violation of the trust he holds as an instructor of our youth.  Termination is appropriate.


Finally, I will comment on a few points raised in the hearing.  

1.
It was argued that Teacher did not agree to return to probationary status, and the District could not unilaterally place him on probation without his written consent.  Placing Teacher on probation was a disciplinary step in progressive discipline.  It did not change Teacher’s contract to that of a probationary employee, requiring his consent.  

2.
Respondent’s Exhibits 9.0-9.9 are disciplinary reports of Teachers.  Both sides have argued as to the confidentiality--or lack thereof--of these documents.  I did not reach that position, based on Teacher’s characterization of the documents as “confidential.”  However, I have placed the documents in a sealed envelope for the TEA to consider, in case of an appeal.  

3.
An argument was raised as to whether the termination letter’s statement of “individually and collectively” as applied to the reasons for Teacher’s discharge, has any bearing on just how much has to be proved to justify a discharge.  I am not convinced that District must prove each violation to show good cause.  Therefore, I find that District must prove at least one of the violations to allow for a finding of good cause for termination, based on the severity of the infraction.

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District submitted sufficient evidence to justify the discharge of Teacher for good cause, in that:


a.
Teacher allowed his students to continue to pull up the confidential information; 


b.
he allowed up to 15 students in his class to view the confidential information on not only him, but other employees; 


c.
he was gleeful about the “find” and determined to use it to his benefit in his ongoing grievance, though he believed the information should be in front of him; 


d.
he did not tell the administration of the confidential information because of his displeasure with the way he believed he was treated by the administration; 


e.
he allowed the students to save the confidential information on floppy disks; and, 


f.
he informed other staff about the discovery.  

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District does have good cause for termination of Teacher.

SIGNED AND ISSUED this 18th day of April 2001.
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