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PROPOSAL FOR DECISION

Statement of the Case
By letter dated October 12, 1998, petitioner’s interim assistant superintendent advised respondent (“Mr. Smith”) of his recommendation that Mr. Smith’s employment be suspended, without pay.  The basis for Mr. Smith’s recommended suspension was Mr. Smith’s alleged indictment for possession of a controlled substance.  Mr. Smith requested a hearing, pursuant to Chapter 21, Subpart F of the Texas Education Code, and the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Mr. Smith’s request was received by the TEA Division of Hearings and Appeals on November 16, 1998.  On November 18, 1998, the TEA appointed the undersigned hearing examiner to preside in this matter.

On December 14, 1998, petitioner served on respondent Dallas Independent School District’s First Set of Interrogatories.  On December 15, 1998, petitioner served on respondent Dallas Independent School District’s First Request for Production of Documents, and Dallas Independent School District’s First Request for Admissions (collectively, “discovery requests”).  Responses to the foregoing discovery requests were due, pursuant to the terms of the First Amended Pre-Hearing Order, on or before January 8, 1999.  Respondent neither objected to nor complied with any of petitioner’s discovery requests.

Respondent failed to comply with the hearing examiner’s First Amended Pre-Hearing Order by (1) failing to provide petitioner and the hearing examiner with fact witness and document lists and by (2) failing to file a Pre-Hearing Memorandum. 

The hearing in this matter was held before the examiner in Dallas, Texas on January 15, 1999.  Petitioner was represented by Craig A. Capua, Esq. of Robinson, West & Gooden, P.C., 400 South Zang Boulevard, Dallas, Texas 75208.  Neither Mr. Smith nor his attorney, Frank P. Hernandez, Esq., Attorney at Law, 716 Wayne Street, Dallas, Texas 75223, attended the hearing.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).


Findings of Fact
Pursuant to Texas R. Civ. Proc. 169, the following matters are deemed admitted;   therefore, in my capacity as hearing examiner, I make the following findings of fact: 

1.
Respondent was a classroom teacher at DISD.

2.
On or about May 7, 1998, Dallas Police Officers conducted a search of respondent’s Ford Fiesta.

3.
On or about May 7, 1998, petitioner told Dallas police officers that some “crank” was in the seat of respondent’s Ford Fiesta.

4.
On or about May 7, 1998, 0.4 grams of amphetamine was located in respondent’s automobile and 6.7 grams of marijuana was on respondent’s person.

5.
Respondent was arrested by Dallas police officers on May 7, 1998.

6.
A true bill of indictment was issued against respondent for unlawfully, knowingly and intentionally possessing a controlled substance.

7.
Respondent’s employment was recommended for suspension on or about October 12, 1998.

8.
Good cause exists to suspend respondent from his employment by DISD.

After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I take judicial notice of §§ 481.116(b) and 481.103(a)(3) of the Texas Controlled Substances Act and, in addition to and independent of the deemed admissions, make the following additional Findings of Fact:

9.
On April 1, 1996, petitioner and respondent entered into a written three year term contract (“term contract”) employing respondent as a teacher for the scholastic years 1996-97, 1997-98 and 1998-99. [Ex. 1, p. 6].

10.
The term contract imposes upon respondent the obligation to, inter alia, comply with state and federal law, then-existing and future DISD policies, rules, regulations, and administrative directives. [Ex. 1, p. 6,  ¶ 5].

11.
The term contract explicitly authorizes the DISD Board of Trustees (the “Board”) to suspend respondent without pay for good cause as determined by the Board. [Ex. 1, p. 6, ¶ 7].

12.
It is the practice and policy of the Board to suspend, without pay, any employee indicted for a felony crime involving moral turpitude. [Tr. pp. 14-16; see Ex. 2, p. 3]. 

13.
Petitioner’s Board Policies and Administrative Regulations provide that good cause for termination of any employee includes possession of illegal drugs. [Ex. 1, p. 4, ¶ 10.]

14.
Petitioner’s Board Policies and Administrative Regulations provide that good cause for termination of any employee includes conviction of any felony, or crime involving moral turpitude, that directly affects the operation or mission of the District. [Ex. 1, p. 4, ¶ 6.]

15.
On May 15, 1998, a grand jury returned a true bill of indictment against respondent for alleged unlawful possession of amphetamine, a controlled substance. [Ex. 3].

16.
Unlawful possession of amphetamine, of less than 28 grams, is a felony. [Judical notice taken of §§ 481.116(b) and 481.103(a)(3) of the Texas Controlled Substances Act.]


Ultimate Fact
17.
Respondent’s indictment for possession of amphetamine constitutes good cause for his suspension without pay.


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may suspend without pay a teacher employed under a term contract at any time for good cause, as determined by the board.  Tex. Ed. Code § 21.211(b).


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby  recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  It is further

RECOMMENDED that petitioner suspend respondent, without pay, from his employment as a teacher with DISD.

SIGNED AND ISSUED this 24th day of January, 1999.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that, on January 25, 1999, I served copies of the foregoing document upon Craig A. Capua, Esq. and Frank P. Hernandez by facsimile transmission.  Additionally, I served copies of the foregoing document on all of the persons named below by placing a copies thereof in the United States mail with postage fully paid.  Finally, I hereby certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

Craig A. Capua



Frank P. Hernandez

Robinson, West & Gooden, P.C.

Attorney at Law

400 S. Zang, Suite 600


716 Wayne Street

Dallas, TX 75208



Dallas, TX 75223

Joan Howard Allen



Service on the School District:

Chief Counsel






Texas Education Agency


Dallas Independent School District

Legal Services Division


Personnel Office

1701 N. Congress Avenue


Attn:
Bill Morgan

Austin, TX 78701-1494


3807 Ross Avenue

Dallas, TX 75204

Signed this 25th day of January, 1999.

______________________________

Stephen C. Coen

