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PROPOSAL FOR DECISION

I.  Statement of the Case


Petitioner, Beverly A. Goodie ("Goodie/Petitioner") appeals the decision of the Board of Education ("the Board") of the Houston Independent School District, Respondent ("the Board/HISD/Respondent"), to terminate her continuing contract as  a kindergarten teacher in HISD.


Mary E. O'Keefe, RN, PhD, JD, was the Hearings Examiner appointed by the State Commissioner of Education.  Petitioner is represented by Christopher L. Tritico, Attorney at Law, Houston, Texas.  Respondent is represented by David B. Hodgins, Attorney at Law, Houston, Texas.

II.  Findings of Fact  

After due consideration of the evidence and matters officially  noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

A.  Background.



1.  Beverly Goodie has been employed as a teacher in the State of Texas for twenty-six (26) years, and specifically with the Houston Independent School District for twenty-one (21) years. [TR. VOL.  IV, 558]


2.  Ms. Goodie has been assigned to Cage Elementary School (Cage) for fifteen (15) years, where she is currently a kindergarten teacher.  [TR. VOL.  IV, 558]


3.  On February 27, 1996, Mr. Stephen Amstutz, Principle of Cage Elementary School, (Mr. Amstutz) recommended the termination of Ms. Goodie's employment with HISD. [Admin. Ex. 42]  


4.  Ms. Goodie is eligible for full retirement in four (4) years. [TR. VOL.  IV , 559] 


5.  On March 7, 1996, the Board of Education of HISD received the recommendation of Dr. Rod Paige (Dr. Paige), Superintendent of HISD, that the employment contract of Ms. Goodie be terminated. [Admin. Ex. 2]


6.  By hand delivered letter dated March 8, 1996, Dr. Paige sent written notification to Ms. Goodie that the Board had accepted his recommendation to terminate her continuing contract with HISD. [Admin. Ex. 2]


7.  The March 8, 1996 letter from Dr. Paige notified Ms. Goodie that she was entitled to a hearing before the Board or a hearing officer regarding the proposed termination, within 10 days of receipt of that letter dated March 8, 1996. [Admin. Ex. 2]


8.  Ms. Goodie, by letter date March 14, 1996, through her attorney of record Christopher L. Tritico, appealed the Board's decision to terminate her continuing contract and requested an open hearing before an independent hearing officer. [Admin. Ex. 43]


9.  Ms. Goodie's hearing was conducted on June 3-7, 1996, before Independent Hearing Examiner, Dr. Mary E. O'Keefe.

B.  Notice of Termination.
 
1.  Through the March 8, 1996 letter from Dr. Paige, Ms. Goodie was noticed the following causes for her termination:



a.  Under Section 21.154(5) of the Texas Education Code and Section 5(d) of Ms Goodie's continuing employment contract, for repeated failure to comply with official directives and established school board policy regarding: 



1)  corporal punishment, citing the following incidents: a)  "...on August 30, 
1993, when the student alleged you grabbed him by the arm and pulled him..."; 


b)  "On September 2, 1994, an allegation was made and confirmed you used a ruler 
to strike the hands of a student.";  c)  "In March 22, 1995, an allegation was made 
and confirmed that you struck a student on the face with a book"; and, 



2) attendance, stating "...you have been late to school seventy-four (74) 
times for the '94'-95 school year...While you had improved your punctuality 
somewhat from the 1994-1995 school year, later arrivals have become more 
frequent or more severe as this year has progressed." 



b.   Under Section 21.154(5) of the Texas Education Code and Section 6(b) of Ms. Goodie's continuing employment contract, the failure of Ms. Goodie to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth, stating "In June 1995, you were placed on a growth plan...there was no satisfactory progress towards achieving the objectives in both areas -- class room management and organization as well as presentation of subject matter..."; and,



c.  Under Section 21.156(a) of the Texas Education Code and Section 6(g) of Ms. Goodie's continuing employment contract, for "good cause", that is the failure of Ms. Goodie to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly situated school districts throughout the State of Texas.

[Admin. Ex. 2]

C.  Texas Education Code Section 21.154(5) & Employment Contract Section 5(d):

Failure to Comply with Official Directives and Established School Board Policy.
Corporal Punishment


1.  HISD Board Policy 754.100, Corporal Punishment, strictly forbids corporal punishment unless a school has received a waiver from the school board.   


2.  There was no evidence provided that either HISD or Cage has a policy that:



a.   specifically defines what is and is not corporal punishment

 

[TR. VOL.  II, 291-293; Tr. Vol. IV, 676-7 ].



b.  states that a teacher cannot touch a student during the



course of discipline [TR. VOL.  II, 278, 284, 289]. 



c.  states a teacher may not escort a student by the arm.


3.  On or about August 30, 1993, Ms. Goodie was alleged to have inappropriately disciplined a male student in the cafeteria area by grabbing him and telling him "You better get up or I'll break your arm." [Admin. Ex. 11 & 12; Tr. Vol.  I, 78-80].


4.  Ms. Goodie alleges she stated "if you don't get off the floor flapping around like a chicken, you're going to break an arm." [Tr. Vol.  IV, 582]


5.  Ms. Goodie alleged the male student was blocking the pathway of her students as they were entering the lunch room. [[Tr. Vol.  IV, 581] 


6.  This male student did not testify that Ms. Goodie threatened to break his arm.


7.  Ms. Goodie alleged that when the male student refused to move from her student's pathway after requesting him to do so twice, she held his arm in order to walk along with her class and then to assist him to the stage.  [Tr. Vol.  IV, 582-3]


8.  During a conference on September 10, 1993, Mr. Amstutz gave Ms. Goodie written and oral directives regarding the prohibition of the use of corporal punishment, that is to "...strictly refrain from touching a student in any manner as a means of discipline or while in the process of disciplining a student." [Admin. Ex. 12] 


9  During the conference on September 10, 1993, Mr. Amstutz also shared with Ms. Goodie the results of an investigation regarding the allegations of the August 1993, incident, noting "At this time I do not find sufficient evidence to substantiate allegations of assault" [Admin. Ex. 12] 


10. On or about September 2, 1994, Ms. Goodie was alleged to be in violation of previous directives against corporal punishment by striking students hands with a ruler. [Admin. Ex. 18]


11.  Ms. Goodie claimed she was not using the ruler to discipline children, but was using it to "tap" on the shoulder or "touch" on the hand as a means of recognition and indication that the student could answer a question. [Tr. Vol.  IV, 586-7] 


12.  No witness testified that Ms. Goodie hit them with a ruler.


13.  During a conference on September 16, 1994, Ms. Goodie was officially reprimanded by Mr. Amstutz for having violated the HISD policy on corporal punishment.  [Admin. Ex. 18]


14.  On or about March 22, 1995, Ms. Goodie was alleged to have inappropriately disciplined a male student in her class by "hitting" the student in the eye with a book causing a bruise to the eye.  [Admin. Exs. 19-20 & 23, Testimony of Minh T., Tr. Vol. I, 90-104; and Tr. Vol. 1,  106, 114-119, 331] 


15.  Ms. Goodie claims that while reading to students, her arm slipped off of an unstable, rolling storage cart she was leaning on, and the book hit Minh T, who was sitting on the floor in front row of students, on the head. [Tr. Vol.  IV, 568-9]


16.  Ms. Goodie claims she was not in the act of disciplining Minh T. when this incident occured. [Tr. Vol. IV, 569]


17.  Minh T. admitted that he and his classmates laughed after the incident occurred. [Tr. Vol.  1, 101]


18.  Mr. Amstutz informed Ms. Goodie that he would be conducting an investigation into the incident. [Admin. Ex. 23]


19.  Mr. Amstutz reported the incident to HISD Police Department, Houston Police Department and Harris County Children's Protective Services. [Admin. Ex. 23] 


20.  HISD Police and HPD responded to the school and took a statement from Minh T. [Admin. Ex. 23]


21.  None of these agencies filed criminal charges against Ms. Goodie. [Tr. Vol.  II, 313-4]


22  No photograph was produced at the hearing showing an abrasion on Minh T.'s face.


23  On March 22, 1996, Ms. Saenz, a teacher at Cage Elementary school for fifteen (15) years and whose classroom is directly across from Ms. Goodie's, observed Minh T. and saw no marks, abrasions or bruises on his face. [Tr. Vol.  III, 363]


24  Fabiola Aguilar, an intern in Ms. Goodie's classroom, observed Minh T.'s face several days after the alleged incident and saw no marks, abrasions or bruises on his face. [Tr. Vol.  IV, 542-3, 545-6]


25.  Mr. Amstutz claimed that Ms.  Goodie's Acts on August 30, 1993, September 2, 1994, and March 22, 1995 and May 2, 1995 repeatedly violated HISD Board Policy 422.000 regarding disciplining students:  "Students shall be dealt with reasonably, fairly, and with patience..." [Admin. Ex. 45, Tr. Vol.  III,  402, 473-4]


26.  Mr. Hodgins argued that as principal, Mr. Amstutz was responsible for implementing HISD policy.  [Tr. Vol.  III, 395-6]


27.  Mr. Amstutz testified that he interpreted "shall" within HISD policy in the following manner:  "Shall means that we are to do it..Its's the professionally appropriate thing to do.. [Tr. Vol.  III, 474]


28.  HISD Board Policy 460.140, Assistance, in effect at the time all three incidents of abuse of the corporal punishment policy by Ms, Goodie were alleged to have occurred, stated than an assault investigation team "shall" be created to  investigate allegations of teacher assaults on students [TR. VOL.  II, 272-273, Goodie Exhibit No. 28]. 


29.  Mr. Amstutz testified he did not have any written directive which made HISD Board Policy 460.140 discretionary.  [Tr. Vol.  III, 477]


30.  Mr. Amstutz never utilized HISD Board Policy 460.140 in the investigation of any allegation of assault or violations of corporal punishment policy by Ms. Goodie [TR. VOL.  II, 274, 300-301] 


31.  HISD Board Policy 572.710, Parental Complaints, states:  "Any teacher against whom...a formal complaint has been filed will have the opportunity to meet with the complaining parent(s)...In no case will any action be taken against a teacher as a result of a parental complaint if the teacher has not had an opportunity for a meeting with the complainant." [Tr. Vol.  II, 305-306, Judicially Noticed Fact No.1]


32.  Mr. Amstutz did not consider the Minh T. investigation a "formal complaint" as Minh T's Mother had not made a written complaint against Ms. Goodie. [ Tr. Vol. III, page 393-5; 477-78 ]


33.  Mr. Amstutz stated no meeting was held between Ms. Goodie, Mr. Amstutz or Minh T's Mother because Ms. Goodie did not ask for one.  [Tr. Vol. II, 305-7]

Attendance


1.  On October 25, 1993, Ms. Goodie was alleged to have received from Mr. Amstutz what he defined as a "written directive", instructing her to "ensure that [she] arrive by 7:30 every day. Last week you were late 5 days." [Admin. Ex. 3; Tr. Vol. 1, 40-41] 


2.  Mr. Amstutz alleges this "directive" was provided to Ms. Goodie via her personal mailbox and was placed in her Cumulative Data file. [Admin. Ex. 3; Tr. Vol.  1, 40-41] 


3.  Ms. Goodie does not recall ever having received Administrative Exhibit 3. [Tr. Vol. IV, 562]


4.  Between October 25, 1993 and March 22, 1995, Mr. Amstutz claims to have given Ms. Goodie multiple oral directives regarding her arrival time.  [Tr. Vol.  1, 44]


5.  In a conference on March 22, 1995, Mr. Amstutz informed Ms. Goodie she had been "tardy" seventy-four (74) times between August 18, 1994, and March 22, 1995.  [Admin. Exs. 4 & 7]


6.   In the conference on March 22, 1995, Ms. Goodie was directed to "arrive at school and sign-in at 7:30 AM each day." [Admin. Exs. 4 & 7]


7.  In a conference on February 13, 1996, Ms. Goodie was informed she had been tardy at least an additional thirteen (13) times in the 1995-1996 school year. [Admin. Ex. 37] 


8.  After the February 13, 1996 conference, Ms. Goodie signed in late two (2) times for the remainder of the school year. [Tr. Vol.  III, 458; Admin. Ex. No. 8] 


9.  No evidence was presented that HISD or Cage have a policy which mandates a 7:30 am school arrival time.


10.  The Cage Elementary Handbook states "Classrooms should be opened for students at 7:40 am each morning with the teacher on duty in the room." [Admin. Ex. 51, page 8]


11.  No evidence was presented that supervision had to be provided for Ms. Goodie's students during her alleged tardiness.


12.   Ms. Goodie alleged her tardies were do to a variety of reasons such as being stopped by parents or having to take items in from her car to the classroom prior to sign-in. [Tr. Vol.  IV, 565-566]


13.  When asked to explain the mechanism for signing in and out at Cage Elementary, Mr. Amstutz replied:  "They are to sign in at their time of arrival and then  they sign out at their time of departure.  They initial preferably coming and going.  Often they initial once for the day." [Tr. Vol.  I, 48-9]  


14.  Mr. Amstutz stated that he could not say he would move to terminate another teacher who had as many tardies as Ms. Goodie. [Tr. Vol.  I, 186]  


15.  Mr. Amstutz was not considering another teacher for termination who had more tardies than Ms. Goodie in the same time period as "...when spoken to...[that teacher] made efforts...to correct the problem..." [Tr. Vol.  III, 379-80] 



16.  Mr. Amstutz identified a three level disciplinary approach he has used with other employees who have failed to follow directives:



a.  "The first level...directives to improve...";



b.  "Moving up...where teachers and employees have been late 



to work and their pay has been adjusted with an unexcused



absence, which is that they actually lose that portion of their 



salary..."; and,

   

c.  "Further...an employee at Cage was recommended by me for 


termination..." [Tr. Vol.  III, 383-4]


17.  Ms. Goodie testified that "...through my own negligence, most of the time I didn't even go to the sign-in sheet when I came in."   [Tr. Vol.  IV, 637] 

D.  Texas Education Code  Section 21.154(5) & Employment Contract Section 6(b):

Professional Growth and Improvement 

1.  Ms. Goodie has received evaluations under the Texas Teacher's Appraisal System (TTAS) ranging from exceeded expectations to clearly outstanding for the years '87-'88, '88-'89, '89-'90, '91-'92, and '92-93.  [Tr. Vol.  I, 224-240; Goodie Exhibit 39] 


2.  Due to a change in the TTAS, Ms. Goodie did a self-appraisal for the '93-94 school year.  [Tr. Vol. I, 241]


3.  Ms. Goodie has obtained Career Ladder Level III. [Tr. Vol.  IV, 663]


4.  In 1993-94, Ms. Goodie took eighteen to twenty (18-20) hours of professional development classes (Tr. Vol.  II, 268-270, Goodie Ex. No. 20]


5.  In 1994-95, Ms. Goodie took twenty-two (22) hours of professional development classes. [Tr. Vol.  II, 268-9, Goodie Ex. 27]


6.  On May 9, 1995, Mr. Amstutz gave Ms. Goodie her sole appraisal for the 1994-95 school year, via the TTAS. [Admin. Ex. 35]


7.  Mr. Amstutz alleged the Ms. Goodie's May 9, 1995 TTAS revealed significant deficiencies in the areas of instruction, classroom management and organization and presentation of subject matter.  [Admin. Ex. 35; Tr. Vol.  I, 144-48]


8.  When queried if the TTAS reflects the entire job performance of a teacher, Mr. Amstutz answered, "No...TTAS is is [sic] a sample of what's happening in a given classroom 

at a given day and given time...clearly cannot be construed by anyone to be representative of what happens day in and day out..." [Tr. Vol.  I, 141-2]   


9.  Mr. Amstutz stated the May 9, 1995,  TTAS was the first indication that Ms. Goodie was having performance problems.  [ Tr. Vol.  I, 247]


10.  As the rating system for the TTAS had been changed, Mr. Amstutz was uncertain if Ms. Goodie's overall score on the May 9, 1995 performance appraisal would have been in the unsatisfactory range. [Tr. Vol.  I, 247-8] 


11.  On June 2, 1995, Ms. Goodie was placed on a professional growth plan in an attempt to remediate the her alleged performance problems which had been identified by the May 9, 1995 TTAS.  [Admin. Ex. 36; Tr. Vol.  149-150]    


12.  Ms. Goodie's professional growth plan was to be evaluated in the 1995-1996 school year: a)  formally through, through the TTAS; and b) informally by random classroom observations, walk-throughs and drop-ins. [Tr. Vol. I, 158]


13.  Mr. Amstutz claimed that Ms. Goodie violated her June 2, 1995, growth plan by failing to make exemplary class observations by January 1, 1996.  [Admin. Ex. 36; Tr. Vol.  155-7] 


14.  Ms. Goodie claims that no one at Cage would provide her with the names of exemplary teachers prior to January of 1996. [Tr. Vol.  IV, 598-99]


15.  Ms. Goodie testified that she asked Mr. Amstutz in November of 1995 if he would schedule her observations. [Tr. Vol.  IV, 612] 


16.  Mr. Amstutz testified that "...we scheduled those for Ms. Goodie so that she would, in fact participate in those activities." 


17.  Ms. Goodie further claims that one of the teachers she was assigned to observe had been teaching for only six (6) months.  [Tr. Vol.  IV, 600]


18.  Mr. Amstutz claimed that Ms. Goodie further violated her June 2, 1995, growth plan by failing to achieve growth in the target areas  [Admin. Ex. 36, 37 & 38; Tr. Vol.  157-62, 513-522] 


19.  Mr. Amstutz testified that under No. 2 of the growth plan, there was to be "More specific visits with feedback from principal and/or assistant principal..we would make an effort to visit her classroom informally more frequently than we would typically during the school year."  [Tr. Vol.  I, 256]


20.  On February 13, 1996, Mr. Amstutz held the first  "progress conference" with Ms. Goodie for the 1995-1996 school year and reviewed "...where we were to that point in the school year..." [Tr. Vol.  I, 160-161]


21.  At the February 13, 1996, conference Mr. Amstutz reviewed with Ms. Goodie:



a.  "...my observations of a classroom visit on January 9th..."



b.  "...my observations of a classroom visit on February 12th..."



c.  "...the feedback from Ms. Uzzell from her visit of February 



6th..." [Tr. Vol.  I, 161]


22  During her February 6, 1996, observation of Ms. Goodie, Ms. Uzzell, as an outside observer did not complete the TTAS instrument as required by the growth plan. [Tr. Vol.  III, 523]


 23.  During her April 18, 1996 observation, Ms. Uzzell stated Ms. Goodie showed no improvement in the area of classroom management and presentation of materials. [Tr. Vol.  III, 519-520] 


24.  During the April 18, 1996 observation, Ms. Goodie's students attained grades in the high 90's  for their math work for that day.  [Tr. Vol.  III, 525-6].  


25.  Teacher performance appraisals are conducted throughout HISD via the Texas Teacher Appraisal System format (TTAS).  [Tr. Vol.  I, 213 ]


26.  The length of observation necessary in order to provide documentation for the formal TTAS is a minimum of 45 minutes.  [Tr. Vol.  I, 215]


27.  Between May 9, 1995, the date of her last TTAS, and February 26, 1996, the date Ms. Goodie was informed by Mr. Amstutz he would ask for her termination [Tr. Vol.  I, 250], no evidence was provided that a formal TTAS had been performed on  Ms. Goodie for the 1995-95 school year.  


28  On March 7, 1996, Mr. Amstutz made his first formal appraisal of Ms. Goodie for the 1995-96 school year via the TTAS,  the same day on which the Board of Education would consider the termination of Ms. Goodie's contract  [Tr. Vol.  III, 465-467]


29  Mr. Amstutz was aware prior to scheduling the TTAS, that Ms. Goodie's proposed termination was to be voted on by the Board of Directors for HISD on that day.  [Tr. Vol.  III, 466-7]


30.  When Mr. Amstutz was queried if he "...could understand how she [Ms. Goodie] might not be the same teacher she is every other day of her career," he answered "No." [Tr. Vol.  III, 468]


31.  Ms. Goodie stated "...due to embarrassment and low self-esteem..." she felt "really bad" that day.  [Tr. Vol.  IV, 602]


32.  Ms. Goodie testified that she had been called into the office by Mr. Amstutz  "10-15 times" and told he had put her name up for termination. [Tr. Vol.  IV, 620, 621, 623].


33.  Over 800 people have signed a petition to help Ms. Goodie save her job.  [Tr. Vol.  III, 500]

III.  Discussion


1.  The State of Texas cannot deprive Ms. Goodie of her employment contract without the due process of law.  Roberts v. Houston Independent School District, 788 S.W.2d 107 (Tex.App.--Houston [1st Dist.] 1990).  


2.  Regulations and operational policies adopted by HISD before the making of Ms. Goodie's employment contract in May of 1980, also form part of her contract, and her employment was subject to them.  Myrtle Springs Reverted Independent School District v. 

Hogan, 705 S.W.2d 707 (Tex.App.--Texarkana, 1985); Perry v. Houston Independent School District, 902 S.W. 2d 544 (Tex.App.-- Houston [1st Dist.] 1995). 


3.  All the HISD policies at issue were in effect when Ms. Goodie began her employment with HISD.  Petitioner and Respondent have argued over the interpretation and/ or vagueness of terms within the HISD policies and Ms. Goodie's employment contract, such as "shall" and "just cause", among other issues.  


4.  The terms of the HISD policies and Ms. Goodie's employment contract, based on Texas statutory law, may violate her due process if they are unconstitutionally vague.  The vagueness doctrine focuses on both an actual notice to citizens and the arbitrary enforcement of the policy or contract provision.   Kolender v. Lawson, 461 U.S. 352, 357-58, 103 S.Ct. 1855, 1858-59, 75 L.Ed.2d 903 (1983).  Terms or provisions are determined to be impermissibly vague if subject to arbitrary and erratic enforcement.  Id. at 357-358; see also State v. Gambling Device, 859 S.W.2d 519, 521 (Tex.App.--Houston [1st Dist.] 1993).


5.  The Supreme Court discussed the traditional test for vagueness in Jordan v. DeGeorge,  71 S.Ct. 703 (1951), holding:  "The test is whether the language conveys sufficiently definite warning as to the prohibited conduct when measured by common understanding and practices. " Quoting Connally v. General Construction Co., 1926, 269 U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322.


6.  The Texas Courts and the Texas Legislature then adopted the United States Supreme Court test for vagueness in interpreting the Texas Statutes:  "Words and phrases shall  be read in context and construed according to the rules of grammar and common usage."  Section 311.011 (a) of the Texas Code Construction Act.  Language was held to be unconstitutionally vague when no core of prohibited activity was defined.  Briggs v. State,  714 S.W.2d 36 (Tex.App.--Dallas, 1986).  


7.  Under Texas law, termination of employment for "good cause"  includes that range of conduct which is not susceptible to remediation or inappropriate conduct which persists in spite of good faith efforts by school district administrators.   Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995); see also Degnan v. Texas School  for the Deaf, TEA Docket No. 142-R2-684 (Comm'r of Educ., Jan. 

1986).  The Texas Courts also defined "good cause" for dismissal as including that behavior which is harmful or potentially harmful to students.  Id.

     
8.  The facts in Everton reveal an attempt to terminate the employment of a teacher for a series of incidents which occurred over time. Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995). The Everton court analyzed each incident individually, and individually holding in relation to each incident that the "...subsequent decision to renew  Petitioner's contract for ...additional years...is evidence that Petitioner's conduct was not a violation of the...Standard Practices for Texas Educators...or good  cause for termination of petitioner's employment." Id.


9.  The Everton court further held that "good cause" is not recognized by the Texas courts as "...a series of incidents removed in time, not addressed with any degree of seriousness at the time it occurred, and then summarized as good cause for termination under as many labels as possible." Id.


10.   Texas Courts have also held that construction of a policy is best left to those persons who formulate and administer the policy, as long as the construction is reasonable.  Board of Education of Rogers, Arkansas v. McClusky, 458 U.S. 966, 102 S.Ct. 3469 (1982); Towles v. Midland ISD, Docket No. 027-R16-1083 (Comm'r of Educ., June 1984); Texas Health Fac. Com'n v. El Paso Med. Etc., 573 S.W.2d 291, 294-95 (Tex.Civ.App.--Tyler 1978, writ ref'd n.r.e).  Counsel for HISD argued that as principal, Mr. Amstutz was responsible for implementing policy.  [Tr. Vol.  III, 395-6].  Mr. Amstutz's testimony provided the definition and framework for "shall" which he used when implementing HISD policy, when he testified:  "Shall means that we are to do it...It's the professionally appropriate thing to do. "   Mr. Amstutz clearly defined "shall" within a mandatory framework. [Tr. Vol. III, 474]


11.  The Testimony was highly contradictory, but witnesses were also highly credible.  Fortunately this analysis and discussion of the law in relation to the definitions of "shall" and "just cause", and other relevant issues, has resulted in the following interpretation of the causes which HISD has cited for Ms. Goodie's termination:

CORPORAL PUNISHMENT:

1.  Respondent's renewal of Ms. Goodie's continuing employment contract for the 1994-1995 school year, after the alleged incident of August 3, 1993, is evidence that Ms. Goodie's conduct was not so harmful to the student as to rise to the level of violation of the Standard Practices for Texas Educators or good  cause for termination of Ms. Goodie's employment  contract with HISD. Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995).


2.  Respondent's renewal of Ms. Goodie's continuing contract for the 1995-1996 school year, after the alleged incidents of September 2, 1994 and March 22, 1995, is evidence that Ms. Goodie's conduct was not so harmful to the students as to rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of Ms. Goodie's employment  contract with HISD.  Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995).


3.  Although Mr. Amstutz did not have a written directive which made the policy discretionary [Tr. Vol.  III, 477], he failed to implement the HISD Board Policy  460.140, Assistance, which states an assault investigation team "shall" be created to investigate allegations of teacher assaults on students [Tr. Vol.  II, 272-273; Goodie Exhibit No. 28].  Per his own definition of the mandatory nature of "shall" within HISD policy, Mr. Amstutz should have created as assault investigation team to assist him with the investigation of each incident. [Tr. Vol.  III, 474; ]; see also Board of Education of Rogers, Arkansas v. McClusky, 458 U.S. 966, 102 S.Ct. 3469 (1982); Towles v. Midland ISD, Docket No. 027-R16-1083 (Comm'r of Educ., June 1984); Texas Health Fac. Com'n v. El Paso Med. Etc., 573 S.W.2d 291-294-95 (Tex. Civ. App. -- Tyler 1978, Writ ref'd n.r.e). As this HISD Policy 460.140, Assistance, was part of Ms. Goodie's employment contract and her employment was subject to it, her due process was violated when each incident was investigated without an assault investigation team. Myrtle Springs Reverted Independent School District v. Hogan, 705 

S.W.2d 707 (Tex.App.--Texarkana, 1985); Perry v. Houston Independent School District, 902 S.W.2d 544 (Tex.App.--Houston [1st Dist.] 1995).  


4.  Mr. Amstutz, who was responsible for implementing policy [Tr. Vol.  III, 396-5], also  failed to implement the HISD Board Policy  572.710, Parental Complaints, which should have provided Ms. Goodie the opportunity to meet the complaining parent in the March 22, Ms. Goodie's employment contract and her employment was subject to it, her due process was violated when she did not have an opportunity to meet with the complaining parent in the March 22, 1995, incident before any action was taken against her by HISD. Myrtle Springs Reverted Independent School District v. Hogan, 705 S.W.2d 707 (Tex.App.--Texarkana, 1985); Perry v. Houston Independent School District, 902 S.W. 2d 544 (Tex.App.--Houston [1st Dist.] 1995).   


5.  Each alleged incident in violation of HISD Board Policy 754.100, Corporal Punishment, stemmed from different acts by Ms. Goodie.  But no definition of corporal punishment exists in an HISD policy or the Cage Elementary Handbook, so there was no language to convey sufficient definite warning to Ms. Goodie as to what specific core of behaviors constitute corporal punishment.  This makes the HISD Board Policy 754.100, Corporal Punishment, vague, unable to provide actual notice as to what corporal punishment is, and rises to the level of violation of Ms. Goodie's due process to base terms of her termination on it.  DeGeorge,  71 S.Ct. 703 (1951), quoting Connally v. General Construction Co., 1926, 269 U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322; see also Section 311.011(a) of the Texas Code Construction Act;  Briggs v. State,  714 S.W.2d 36 (Tex.App.--Dallas, 1986).  

ATTENDANCE: 

1.  Respondent's renewal of Ms. Goodie's continuing contract for the 1995-1996 school year, after having signed in late seventy-four (74) times in the 1994-1995 school year, is evidence that Ms. Goodie's conduct was not so beyond remediation or harmful to the students as to rise to the level of violation of the Standard Practices for Texas Educators or good  cause for termination of Ms. Goodie's employment contract with HISD.  Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995).


2.   In the March 8, 1996 letter to Ms. Goodie, the HISD stated:  "...you have been late to school seventy-four (74) times for the '94'-95 school year...While you had improved your punctuality somewhat from the 1994-1995 school year, later arrivals have become more frequent or more severe as this year has progressed."   [Admin. Ex. 2]  


3.  HISD is correct in stating that Ms. Goodie did remediate her "punctuality", as in a conference on February 13, 1996, Ms. Goodie was informed she had been tardy thirteen (13) times in the 1995-1996 school year. [Admin. Ex. 37]  Ms. Goodie further remediated her "punctuality", as after the February 13, 1996 conference, Ms. Goodie signed in late only two (2) times for the remainder of the school year. [Tr. Vol.  III, 458; Admin. Ex. No. 8] 


4.  Ms. Goodie's pattern of tardiness/"punctuality" in the 1995-1996 school year does not rise to the level of good cause for termination of her employment contract,  as it was susceptible to remediation, and did not persist after Mr. Amstutz's good faith efforts to prompt her to be on time.   Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995); see also Degnan v. Texas School  for the Deaf, TEA Docket No. 142-R2-684 (Comm'r of Educ., Jan. 1986).


5.  The enforcement of consequences resulting from patterns of tardiness or "punctuality", such as number of tardies required before a request for employment termination is made, was clearly arbitrary at Cage Elementary, as Mr. Amstutz testified that he could not say he would move to terminate another teacher who had as many tardies as Ms. Goodie.  [Tr. Vol.  1, 186]  HISD's arbitrary enforcement of consequences resulting from Ms. Goodie's tardies, i.e. the number of tardies necessary before request for termination of her employment was made, violated Ms. Goodie's due process.  Kolender v. Lawson, 461 U.S. 352, 357-58, 103 S.Ct. 1855, 1858-59, 75 L.Ed.2d 903 (1983); see also State v. Gambling Device, 859 S.W.2d 519, 521 (Tex.App.--Houston [1st Dist.] 1993).  

PROFESSIONAL GROWTH;

1.  According to HISD policy, between May 9, 1995, the date of her last performance appraisal via the Texas Teacher Appraisal System (TTAS), and February 26, 1996, the date 

Ms. Goodie was informed by Mr. Amstutz he would ask for her termination [Tr. Vol.  I, 250], 

Ms. Goodie should have had a formal performance appraisal via the TTAS. [Tr. Vol. 1, 158 & 213] Ms. Goodie's performance appraisal should have been completed prior to any evaluation for, or determination of, terminating her employment contract, because according to policy, Ms. Goodie's growth plan was developed from and based upon the May 9, 1995, TTAS. [Admin. Ex. 36; Tr. Vol.  149-150] [ Myrtle Springs Reverted Independent School District v. Hogan, 705 S.W.2d 707 (Tex.App.--Texarkana, 1985); Perry v. Houston Independent School District, 902 S.W. 2d 544 (Tex.App.--Houston [1st Dist.] 1995).  Mr. Amstutz was extremely cruel and unreasonable, when on March 7, 1996, he made his first formal performance appraisal of Ms. Goodie for the 1995-96 school year via the TTAS,  the same day on which the Board of Education would consider the termination of Ms. Goodie's contract  [Tr. Vol. III, 465-467] Board of Education of Rogers, Arkansas v. McClusky, 458 U.S. 966, 102 S.Ct. 3469 (1982); Towles v. Midland ISD, Docket No. 027-R16-1083 (Comm'r of Educ., June 1984); Texas Health Fac. Com'n v. El Paso Med. Etc., 573 S.W.2d 291-294-95 (Tex.Civ.App.--Tyler 1978, Writ ref'd n.r.e).  As the right to the formal performance appraisal was an HISD policy, and this policy was part of Ms. Goodie's employment contract  and her performance and employment were subject to it, her due process was violated when she did not receive a formal performance appraisal via the TTAS before determination and notice of termination on February 26, 1996.  Myrtle Springs Reverted Independent School District v. Hogan, 705 S.W.2d 707 (Tex.App.--Texarkana, 1985); Perry v. Houston Independent School District, 902 S.W.2d 544 (Tex.App.--Houston [1st Dist.] 1995). 


2.  Ms. Goodie 's clearly was in the process of remediating her level of performance subject to her June 5, 1995, growth plan, as:



a.  in the area of class room management, after Mr. Amstutz's good faith 
efforts:  1)  to help her find exemplary kindergarten classes, Ms. Goodie did make 
the required observations [Tr. Vol. 1, 156]; and, 2) two outside observations 
were made of Ms. Goodie by Ms. Ussell [Tr. Vol. III, 523, 519-520]; and,  



b.  in the area of organization and presentation of materials, during the April 
18, 1996 observation of her math class by Ms. Uzzell, Ms. Goodie's students attained 
scores in the high 90's. [Tr. Vol. III, 525-526] 


3.  Ms. Goodie's level of performance in the 1995-1996 school year does not rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of her employment, as her performance was susceptible to remediation, and demonstrated evidence her alleged poor performance was not persisting even without the formal performance appraisal via the TTAS: 1) after Mr. Amstutz's good faith efforts to provide Ms. Goodie with observations of exemplary classes, and 2) as demonstrated by the performance of her students during an observation by an outsider.   Linda Everton v. Round Rock ISD, TEA Docket No. 070-R2-1091 (Comm'r of Educ. April, 1995); see also Degnan v. Texas School  for the Deaf, TEA Docket No. 142-R2-684 (Comm'r of Educ., Jan. 1986). 

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Discussion, in my capacity as Hearings Examiner for the State Commissioner of Education for the State of Texas, I make the following Conclusions of Law:


1.  The State Commissioner of Education has Jurisdiction of this appeal pursuant to Texas Education Code  § 11.13.


2.  Respondent policies adopted before and during the making of Petitioner's continuing employment contract, form part of her contract, and Petitioner's employment is subject to them.


3.  Respondent's renewal of Petitioner's continuing employment contract for 1994-1995 is evidence that the August 3, 1993, incident did not rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of Petitioner's continuing employment contract.


4.  Respondent's renewal of Petitioner's continuing employment contract for 1995-1996 is evidence that the September 2, 1994, and March 22, 1995 incidents, did not rise to 

the level of violation of the Standard Practices for Texas Educators or good cause for termination of Petitioner's continuing employment contract.


5.  As Respondent's Policy 460.140, Assistance, was part of Ms. Goodie's employment contract and her employment was subject to it, her due process was violated when each alleged violation of Respondent's Policy No. 754.100, Corporal Punishment, was investigated without an assault investigation team. 


6.  Respondent's Board Policy No. 754.100, Corporal Punishment, is vague, unable to provide actual notice to Petitioner as to what corporal punishment is, and rises to the level of violation of Petitioner's due process to base her termination on it.


7.  Respondent's renewal of Petitioner's continuing employment contract for the 1995-1996  school year is evidence that Petitioner's having signed in late seventy-four (74) times in the 1994-1995 school year, was not so beyond remediation or harmful to students as to rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of Petitioner's continuing employment contract.


8.  Petitioner's pattern of tardiness in the 1995-1996 school year did not rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of her employment contract as it was susceptible to remediation, and did not persist after Respondent's good faith efforts to assist her to be on time.


9.  Respondent's arbitrary enforcement of consequences resulting from tardies, in the form of the number of tardies necessary before a request for termination of employment contract was made, violated Petitioner's due process.


10.  As Petitioner's right to a formal performance appraisal was one of Respondent's  policies, and as this policy was part of Petitioner's employment contract and her growth plan and future employment were subject to it, Petitioner's due process was violated when she did not receive a formal performance appraisal via the TTAS for the 1995-1996 school year before determination and notice of termination. 


11.  Petitioner's level of performance in the 1995-1996 school year did not rise to the level of violation of the Standard Practices for Texas Educators or good cause for termination of her employment contract, as it was susceptible to remediation, and demonstrated evidence it was improving after: a) Respondent's good faith efforts to provide her with observations of exemplary classes, and b) the high level of performance demonstrated by Petitioner's students in response to  the manner in which  she had organized and presented classroom information.


12.  Neither the collective nor individual allegations of Respondent rise to the level of violation of the Standard Practices for Texas Educators or good cause required for the termination of Petitioner's employment contract.  Accordingly, Petitioners appeal is GRANTED.   

RECOMMENDATIONS

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.


SIGNED AND ISSUED this 15th day of July, 1996.







_____________________________







Mary E. O'Keefe







Hearings Examiner

