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STATEMENT OF THE CASE
Respondent, hereinafter referred to as Landers, appeals the proposed action by Petitioner, hereinafter referred to as RRISD, to terminate his term employment contract by non-renewal without stated reasons and without opportunity for a hearing.


RRISD is represented by James R. Raup, Attorney at Law, Austin, Texas. Landers is represented by Lorraine J. Yancey, Attorney at Law, Austin, Texas. Robert D. Wilkes is the Certified Hearing Examiner appointed by the Texas Education Agency to hear this case and submit a recommendation.


Each party filed motions for summary judgment based on the assertion that no material issue of fact is in dispute and as a matter of law each claim they are entitled to the relief sought in such motions. Both parties waived a hearing and oral argument, and relied on the record to support their positions.

The issue of law in this matter is whether Landers became an at-will employee losing his legal right reasons for non renewal and to a hearing following his non-renewal notice since, during the term of his two year contract, he was re-assigned by RRISD to a temporary position in the same capacity which did not require certification.

FINDINGS OF FACT


After due consideration of the record and matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following findings of fact. (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact.)

1. On March 2, 1999, Landers entered into a two-year term contract with RRISD on and for the school years 1999/2000 and 2000/2001, to work in the position of administrator. (See exhibit to Landers's motion for Summary Judgment.)

2. The term contract provides in section 4 that Landers would be subject to "assignment and reassignment of positions or duties . . . or reclassification at any time during the contract term." (See Landers contract.)

3. For the school year 1999/2000, Landers served as a Principal of Spicewood Springs Elementary School. Such a position required the proper certification. (See Landers's affidavit as exhibit to his motion for summary judgment.)

4. Effective July 17, 2000, Landers was notified that RRISD was assigning him to the position of "Administrator on Temporary Assignment for Elementary Fine Arts." (See Exhibit B of  Affidavit of Dick Cottrill of RRISD's Motion to Dismiss or in the alternative for Summary Judgment.)

5. Landers's reassignment to the central office position from his position as Principal was within the contract terms.

6. The reassignment of Landers was on a "Temporary" basis as shown in his title. (See Cottrill affidavit Exhibit B to RRISD's motion for summary judgment.)

7. RRISD does not require certification for the position for which Landers was temporarily assigned. (See Cottrill affidavit.)

8. Landers continued to receive the same benefits for the 2000-2001 school year as he received for the 1999-2000 school year, and additionally received a salary increase in August 2000, an increase he would have received had he remained as Principal of Spicewood Elementary.

9. On March 24, 2001, Landers was notified by letter from Superintendent Gaul that the RRISD Board of Trustees voted not to renew his term contract for the 2001-2002 school year. No reasons for the non-renewal were given and no opportunity for a hearing was extended. 

10. On April 6, 2001, Landers requested the appointment of a Hearing Examiner.

11. Landers was offered the opportunity to volunteer to work on an at will basis, but Landers refused to accept this offer.

12. Subsequent to the March 2, 1999, contract, RRISD Board of Trustees adopted a new policy which in effect converts a transfer from a certified position to a non-certified position as a conversion from a contract employee to an at-will employee.

DISCUSSION

RRISD asserts that Landers' reassignment to an administrators position on a temporary basis, which the school district did not require to be certified, in effect, converted him to an "at will employee" who could be discharged without the right to notice, or the right to be provided reasons to the non-renewal as required pursuant to section 21.203.b TEC, and without the right to a hearing under a term contract as set forth in Subchapter F, Section 21.253 of TEC.


When Landers was reassigned to the position of "Administrator on Temporary Assignment to Elementary Fine Arts," without his approval, but on the same pay level, was, he converted to an at will employee, and his term contract rightfully terminated merely because the position did not require certification in the opinion of RRISD?


Webster's New Universal Unabridged Dictionary defines the word "temporary" to mean "lasting for a time only; existing or continuing for a limited time; not permanent." The Texas case law follows this definition. When RRISD reassigned Landers to a temporary position, it meant that this position was not to be permanent. However, RRISD now asserts that the mere assignment to a "temporary" position allowed under the terms of his term contract somehow unilaterally voided Landers' contract. To support this position it points to an after-the-fact policy change by RRISD Board of Trustees.


The most damaging result should RRISD prevail, as ably asserted by Landers, is that a school district could assign any term contract employee to any position which did not require certification and thereafter terminate the employee without telling them why they were being terminated or providing them the right to a hearing as required by the law.


To adopt the RRISD position would set dangerous precedent. The potential harm that could result to avoid a term contract wholly ignores legislative safeguards and protection provided to professional school district personnel who must be certified to obtain their positions in the first place.


Landers reassignment to the temporary position wholly fell within the terms of his term contract. He could be assigned or reassigned at anytime during the term of his contract and he was so reassigned. The mere fact that the position titles contained the word "temporary" and may or may not have required certification did not void his contract. 


Therefore, since Landers temporary assignment fulfilled the terms of his contract, he was not deprived of the terms of his contract which gave him the right to reason for his non-renewal and the right to a hearing as provided by law.

CONCLUSIONS OF LAW


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law: 

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2. The parties have waived in writing the forty-five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Texas Education Code.

3. Landers was a teacher as defined by TEC section 21.201(a) providing a principal is required to hold a certificate and is protected under the term contract provisions of Chapter 21 relating to notice, reasons and a hearing prior to contract non-renewal.

4. A "temporary" assignment to a position which does not require certification does not rescind Chapter 21 provisions of notice, reasons, and right to a hearing under an existing term contract.

5. A school board policy adopted after the parties signed a contract cannot void the procedural protections of Chapter 21.

6. A motion for Summary Judgment where the material facts are not in dispute is proper. Tex R. Civ. P.166 c.

7. All other pending motions are hereby overruled, save the Motions for Summary Judgment, which is granted to Landers in accord with this recommendation.
recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend to the Board of Trustees that the action of the school district in failing to act in accord with Subchapter F, Term Contract, specifically section 21.203(b) which states that the employment policies must include reasons for not renewing a contract, and provide a hearing to ascertain the evidence supporting the reasons for non-renewal, was a violation of the term contract of Mr. Landers. Additionally pursuant to  section 21.206, RRISD is required to employ Landers in the same professional capacity for the school year 2001-2002, providing not only reinstatement to an equivalent position, but providing  back pay, and employment benefits as any other term contract.

Signed and issued the _______ day of ___________________, 2001

______________________________________

Robert D. Wilkes 

Certified Independent Hearing Examiner

