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I. STATEMENT OF THE CASE
On the 17th day of October , 2000 Petitioner Mercedes ISD (“Mercedes”) proposed discharge during the term of the probationary contract of Gregorio Montemayor (“Montemayor”).  Notice was sent to Montemayor on October 18, 2000. On November 3, 2000, Montemayor’s request for a hearing pursuant to Texas Education Code § 21. 253 was received by Texas Education Agency.


II. IDENTITY OF THE PARTIES

Karen H. Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency to preside at the hearing. Petitioner Mercedes ISD is represented by Juan E. Gonzalez, Attorney At Law, Weslaco, Texas. Respondent Gregorio Montemayor is represented by Tony Conners, Attorney At Law, Austin, Texas.

The evidentiary hearing was conducted before a certified court reporter on January 10, 2001 commencing in Mercedes, Texas at the MISC Administration Building and concluding by agreement of all parties at the law office of Juan E. Gonzalez in Weslaco, Texas. The rule was invoked.


III. FINDINGS OF FACT

After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Certified Hearing Examiner, I make the following Findings of Fact:

1. Montemayor is currently employed by Mercedes under a one year probationary contract for the 2000-2001 school year.

2. Prior to being employed by Mercedes, Montemayor had an excellent work career, both in active military service where he served in two different branches of the armed services totaling more than twenty years and in a public school setting as an Army instructor establishing the JROTC for Progreso ISD during the previous six years, with no prior problems.

3. Montemayor resigned from Progreso ISD in good standing to accept a higher paying position for the 2000-2001 school with Mercedes.
4. The agenda item dealing with Respondent’s proposed termination was posted within the time limit required by law.

5. On October 17, 2000, Montemayor was proposed for discharge for his “presence in the female ROTC student dressing room.”

6. In Mercedes ISD’s proposed discharge Mercedes advanced that this action amounted to good cause (emphasis added) pursuant to § 21.104 (a), Texas Education Code and as determined by (local) board of trustees, being the “failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”


The Shower Room Incident
7. There is a cinder block shower in a storage room in the ROTC building which cannot be seen into from the doorway leading into the storage room.

8. Within that storage room are cleaning supplies, a sink for washing mops and supplies and a coffee maker for use by ROTC staff members.

9. Some time prior to September 29, 2000, Montemayor approached the storage room,  knocked on the door and attempted to open the door to enter to get some coffee from within the storage room.

10. Montemayor had no advance knowledge that a female student was using the shower inside the storage room and that other students were inside the storage room putting away and washing supplies.

11. Montemayor did not enter the storage room, but was advised by one of the female students that a student was showering inside. Montemayor, who remained outside in the hallway at all times requested a cup of coffee from inside the storage room and reminded the female students that when one student showers, all students are required to shower. Montemayor was handed a cup of coffee through the door that was only cracked open and left.

12. Montemayor’s going to the storage room for coffee and then standing outside the storage room after he was advised a student was showering inside did not amount to an attempt to invade the privacy of the female ROTC students involved.


Dressing in the Rifle Range
13. For the 2000-2001 school year, the ROTC coed indoor rifle range had been used by female students on only Friday mornings and only during a portion of 1st period since about the third or fourth week of school as a dressing room. At all other times the indoor rifle range was a coed facility where rifle range firing exercises and group meetings, classes and skill testing were conducted.

14. There were no markings upon the door designating the indoor rifle range as a girl’s dressing room.

15. Montemayor was told by Lt. Colonel Elliott that he needed to engrave it in the female student’s mind’s that they must have a guard posted at the door of the rifle range while they were inside changing clothes on Fridays to prevent any male students from inadvertently walking in on them.

16. There was no lock on the door to the indoor rifle range to allow it to be locked from the inside to prevent persons or students from entering the rifle range while female students were inside dressing on Friday mornings.

17. There was no partition or screen behind which the female students changed clothes; they changed in the front section of the indoor coed rifle range nearest the door.

18. Female ROTC students in their third year recalled that they’d previously changed clothes for Friday’s Physical Training in the girl’s gym across campus, but had changed to use the coed ROTC Rifle Range due to the time element involved in getting across campus.

19. During the first weeks of the 2000-2001 school year, at least three and possibly more, Fridays were not used for Physical Training, so the female students did not change their clothes in the ROTC indoor rifle range on those days.

20. Second and third year female ROTC students recalled that they were required to post a student guard outside the rifle range while they were dressing, but this rule was not always adhered to by them.

21. Montemayor observed the use of a student guard outside the indoor rifle range on a couple of occasions during the Friday mornings when female students were inside the rifle range changing clothes.

22. It was the intended procedure that the students post a guard outside the door while they changed clothes inside the ROTC rifle range.

23. Friday, September 29, 2000, was either the second or third Friday that the ROTC coed indoor rifle range had been used by female students as a dressing room during that school year, due to other activities having been held on Fridays at the commencement of the school year.

24. On Friday, September 29, 2000, Montemayor’s commanding officer and immediate supervisor, Lieutenant Colonel Elliott ordered him to go to the Rifle Range and prepare for the evaluation of two students for rifle team in anticipation of their participation in an upcoming competition.

25. Montemayor saw or heard no one as he approached the indoor rifle range.

26. There is a ROTC policy requiring the girls to post a guard outside the rifle range during the time they use the ROTC rifle range as a dressing area.

27. There was no one posted outside the rifle range on September 29, 2000.

28. Montemayor “inadvertently” entered the rifle range while female students were still inside in various stages of changing clothes.

29. Upon inquiry, Montemayor realized the female students were changing clothes and left somewhere between ten seconds and less than a minute after initially entering the indoor rifle range.

30. No female students were completely undressed; all were either totally dressed or partially covered, with no underwear or private parts exposed to his view.

31. Montemayor did not enter the rifle range for any purpose other than to carry out the orders of his supervisor, and once there, did not stare at the students or stay there an inappropriate time.

32. Montemayor’s entering the rifle range while the female students were dressing was inadvertent and more an accident, and was not for either his personal or sexual gratification or some attempt to invade the privacy of the female ROTC students. 

33. Montemayor violated no state or local policies or procedures, including the Code of Ethics for Educators, with regard to his accidental entering the rifle range on September 29, 2000, while female students were in there for the purpose of changing clothes, nor by his earlier presence outside the storage room while female students were inside.

34. On October 4, 2000, Montemayor was placed on paid suspension.

35. There was no credible evidence offered  which established that Montemayor failed to meet the required standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.

36. Mercedes failed to meet its required burden of proof necessary to uphold its proposed discharge of the probationary contract of Gregorio Montemayor.


IV. DISCUSSION

 Even with a probationary contract, good cause demands a high burden be met. In most cases, as with this case, good cause, except in the most aggregious situations, demands an opportunity for remediation to take place.   To quote from a time-proven case on good cause for termination of a probationary contract, Larry Baker vs. Rice Consolidated ISD, Docket No. 227-R2-493, 
An opportunity for remediation is required in many cases because the ordinary prudent employee is not perfect. Average employees do make mistakes and do need guidance......The issue is still whether an average employee would make the mistake and is it a serious mistake. But if after remediation isoffered and there is little improvement, there may be cause for termination.

Here, is undisputed that Montemayor made a mistake. The mistake was not so serious that it did not rise to the level of discharging him without giving him an opportunity for remediation. And in fact, the remediation called for may be more in the way of the school fixing a problem, not Montemayor.
In this case, ROTC students are involved. By the very nature of the ROTC program, the students, albeit male or female, are expected to be responsible for the consequences for their behaviors or the lack thereof. It was an established unwritten rule that the female students were to post a guard outside the rifle range when they were inside changing. Montemayor’s walking in on the students was never shown to be more than an unfortunate mistake. If Montemayor had been allowed to continue teaching, it is reasonable that he would have made this a learning experience for the students. Instead, perhaps due to an unfortunate situation the prior year with the prior ROTC instructor, Mercedes over-reacted and may have destroyed the previously unblemished career of a highly decorated professional.

Even if Montemayor erred in his walking in on the students, this accidental presence did not diminish his effectiveness and the situation could have been readily remediated: first, by establishing a roster of assigned guards for Friday mornings; second, by constructing or buying a screen behind which the students would change clothes and third, by putting a lock on the door. Mercedes has to assume some, if not all, of the responsibility of what happened here. It was an accident looking to happen. Mercedes should only be thankful that it wasn’t a male student that walked in the dressing room on September 29, 2000.

It was troubling to this Certified Hearing Examiner that some of the testimony of the students and professionals underwent some type of metamorphosis from the time of deposition until the hearing; they consistently changed to the same or similar answers which raised my eyebrows in suspicion. This is not a good thing.

It was equally troubling to the Certified Hearing Examiner that during the evidentiary hearing, the concept of Montemayor’s effectiveness was initially raised as (intervening?) grounds for the discharge. This certainly did not make for a proper notice to Montemayor if it was intended to be a reason for discharge; and will, as such, neither be addressed nor given further weight by this Hearing Examiner. Any diminished effectiveness suffered by Montemayor may have well been caused directly by the knee-jerk over-reaction of Mercedes, and may well be the grounds for not offering Montemayor another contract or not renewing this contract, but it is not a legal reason for discharge in this particular case. Nonetheless, diminished effectiveness, if ever intended to be used as a ground, did not rise to the level of credible proof in this particular case.

Time usually heals all wounds and had Mercedes given this situation the proper time and support for its professional that was deserved this situation would have been nothing more than just an “oops, sorry.” And everyone could have learned from the event. Unfortunately with the way Mercedes over-reacted, and with the time that has lapsed, the story of what happened sort of took on a life of its own. The undersigned Hearing Examiner believes that Mercedes can rise to the occasion and bring some civility back into the ranks so long as they properly stand behind the professional and insist that the students be responsible for the consequences of their behaviors.


V. CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my official capacity as Hearing Examiner, I make the following Conclusions of Law:

1.
Jurisdiction is proper under Texas Education Code § 21.251 (a)(2).

2. A hearing examiner is required to use a preponderance of the evidence standard in making findings of fact and in drafting the Recommendations for Decision.

3. Texas Education Code §21.153 allows a teacher under a probationary contract to be discharged for good cause and specifies good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state. 


VI. RECOMMENDATION FOR DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation

of this Hearing Examiner that Mercedes ISD failed to provide sufficient and credible evidence to warrant a recommendation for discharge of Gregorio Montemayor. To discharge Montemayor would, in the opinion of the Hearing Examiner, be arbitrary and capricious, if not unlawful.

This Hearing Examiner recommends that Gregario Montemayor be immediately reinstated to his teaching position with Mercedes.

SIGNED AND ISSUED THIS 26TH DAY OF FEBRUARY, 2001.

KAREN H. MEINARDUS
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