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Statement of the Case


Respondent, Albert Gallegos (Mr. Gallegos) appeals the decision of Petitioner, Harlandale Independent School District (HISD), to terminate his continuing contract of employment as a teacher.  HISD contends that it has good cause to propose termination of Mr. Gallegos’ continuing contract based upon improper conduct with female students constituting sexual harassment, making disparaging and improper remarks to his class regarding female students, and showing a portion of a television talk show to his students which dealt with women who dress provocatively.  Good cause is defined by Section 21.156 of the Texas Education Code as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”


Mr. Gallegos is represented by Mr. Truman Dean, Staff Counsel with the Texas State Teachers Association in Austin, Texas.  HISD is represented by Mr. Bob Ramirez with the law firm of Escamilla & Poneck, Inc. in San Antonio, Texas.  Mark Frazier is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

Findings of Fact


After due consideration of the credible evidence and the matters officially noticed, in my capacity as hearings examiner, I make the following findings of fact:


1.  Mr. Gallegos has worked as a teacher for HISD for the last eighteen years, and has taught at Harlandale High School since 1985.  During the 1995-96 school year, Mr. Gallegos taught a remedial reading class at Harlandale High School.


2.  Although Mr. Gallegos did receive a memorandum in September, 1993 from Mr. Robert Pacheco, then principal of Harlandale High School, regarding several unsubstantiated allegations of suggestive and inappropriate behavior, there is no evidence in the record of any disciplinary action taken by Harlandale High School administrators or HISD against Mr. Gallegos prior to the 1995-96 school year.


3.  There is no evidence in the record of any student or parent complaints about Mr. Gallegos’ conduct or disciplinary actions taken by Harlandale High School administrators or HISD against Mr. Gallegos for inappropriate conduct prior to May 15, 1996.


4.  HISD Policies FNCJ (Exhibit) and DHC (Legal) forbid employee conduct constituting sexual harassment of students and state that “sexual harassment of students includes any welcome or unwelcome sexual advances, requests for sexual favors, and other verbal (oral or written), physical, or visual conduct of a sexual nature.  It also includes such activities as engaging in sexually oriented conversations for purposes of personal sexual gratification, telephoning a student at home or elsewhere to solicit inappropriate social relationships, physical contact that would be reasonably construed as sexual in nature, and enticing or threatening a student to engage in sexual behavior in exchange for grades or other school-related benefit.”  Mr. Gallegos acknowledged his awareness of what constitutes sexual harassment.

5.  HISD Policy DH (Exhibit) sets forth employee standards of conduct, which include prohibitions against intentionally exposing students to disparagement, revealing confidential information concerning students unless disclosure serves professional purposes, and granting an advantage to students based upon sex.  Mr. Gallegos acknowledged having read the employee standards of conduct set forth in HISD Policy DH (Exhibit).

6.  On or about May 15, 1996, shortly before the end of Mr. Gallegos’ first period reading class, Mr. Gallegos and Maria M. got into a heated argument regarding comments made by Sam P. and Mr. Gallegos about a short skirt that Johnelle E. was wearing.  Maria M., Maria O., Sam P., Johnelle E., Frank G., and Mr. Gallegos all testified as to how that argument started and what was said.  The students had just concluded watching a movie several minutes before the end of class, and while the movie was rewinding a portion of television talk show regarding womens dresses inadvertently appeared on the television screen for no more than one minute before Mr. Gallegos turned the television off.  Shortly thereafter Sam P. told Johnelle E. that he thought her skirt was too short and then asked Mr. Gallegos if he would let his daughter wear a skirt that short.  Mr. Gallegos responded by telling Sam P. and Johnelle E. that he would not let his daughter wear her skirt that short and discussing with them the school dress code.  Maria M. overheard this conversation and erroneously concluded that Mr. Gallegos was suggesting that Johnelle should wear her skirts shorter.  Maria M. became upset and told Mr. Gallegos that he should not be talking to Johnelle that way and that students could wear whatever they wanted.  Mr. Gallegos then told Maria M. that this was none of her business and asked her why she always had to interrupt him.  At that point, Maria M. got extremely upset and started yelling and cussing at Mr. Gallegos.  Mr. Gallegos also raised his voice and continued to argue with Maria M. until the bell rang and Maria M. ran out of the room crying.

7.  Mr. Gallegos immediately reported the incident with Maria M. to the school principal and later that morning Maria M. met with Ernest Moreno, the vice-principal, to discuss the matter.  An investigation was conducted by Mr. Moreno, and by the next day written statements had been obtained from Maria M., Maria O., Carmen C., and Johnelle E. regarding the argument the previous day and numerous other incidents that allegedly occurred throughout the 1995-96 school year.  Mr. Gallegos was suspended with pay on that date pending further investigation and he received HISDs notice of proposed termination on or about September 6, 1996.


8.  Mr. Gallegos received notice of his suspension with pay during a meeting with Dr. Delilah Rodriguez, the executive director of personnel for HISD.  After being notified of his suspension pending an investigation, but before being apprised of the nature of the allegations against him, Mr. Gallegos began guessing what the investigation was about.  He told Dr. Rodriguez that he suspected it was “those sisters,” and stated that the ugly one just gets jealous because he throws kisses at the pretty one.  He went on to state that they were out to get him, but that they could not because he had nothing to hide.  At that point, Dr. Rodriguez told Mr. Gallegos that he should stop telling her these things because it could work against him.

9.  The September 6, 1996 letter providing notice of proposed termination cited as good cause for Mr. Gallegos’ termination (1) improper conduct with Maria O., Carmen C., Maria M. and Johnelle E. which constituted sexual harassment and disparagement of students; (2) insubordination in failing to comply with a directive to correct this type of behavior which was given to him after similar allegations were made in the past; (3) the making of disparaging comments and improper remarks to his class regarding other female students; and (4) the showing to one of his classes a portion of a Sally Jesse Rafael talk show episode regarding women who dress provocatively.


10.  Numerous allegations made by some of the students, particularly Maria M., her sister Carmen C., and her best friend Maria O. are not defined as to time and wholly unsupported by credible corroborative testimony, despite the assertion in most cases that the incidences occurred in full view of many other students or third parties.  There are other allegations which simply are not supported by a preponderance of the evidence.  The most serious allegations of misconduct constituting sexual harassment fall under on of these two catagories.


11.  Those allegations which are supported by a preponderance of the credible evidence are the following:

a.  Mr. Gallegos did, on at least one occasion, raise his hand to his lips and blow a kiss to Carmen C. in an offhanded, casual manner, in response to a profanity-laced verbal tirade by Carmen C. after she was told by Mr. Gallegos that he could not give her anymore help with her work and she must do it herself.
b.  Mr. Gallegos did, on at least one occasion, stick his tongue out at   Carmen C. in an effort to diffuse situations where she was being   argumentative.
c.  Mr. Gallegos did, as a part of a discipline management program he felt was most appropriate for troubled students, take a very mild approach to disciplining students who made disparaging remarks to other students.  While he did on occasion send students to the office for making disparaging comments (in particular, an acknowledged problem  student named Edward who called female students many inappropriate names such as “mongoloid” and “whore”), he would only do this as a last resort and he usually would just talk to the student in an attempt to change his or her behavior.
d.  Mr. Gallegos did, during a class session that was being observed by Mr. Moreno for appraisal purposes, make several remarks to Edward about his personal experiences with the criminal law system during a class discussion of that topic which proved embarrassing to the student and encouraged another student named Leo G. to make a follow-on comment like “yeah Edward.”
e.  Mr. Gallegos did have a discussion with Maria M. regarding her advanced age for a freshman student; however, this discussion was part of a constructive discussion about the possibility of her obtaining her GED and moving on to college instead of spending three more years in high school.
f.  As previously stated, a portion of an episode of the Sally Jesse Rafael talk show dealing with women who dress provocatively was shown for less than a minute on the television in Mr. Gallegos’ classroom while a movie tape was being rewound.  The showing of this television talk show segment was inadvertent and was promptly halted by Mr. Gallegos.
g.  Mr. Gallegos did participate in a heated argument with Maria M. regarding statements made by him and Sam P. regarding the length of Johnelle E.’s skirt.  Although the statements made by Mr. Gallegos were not inappropriate, he used poor judgment in participating in that conversation in the presence of the whole class and in allowing that conversation to escalate into a heated argument after Maria M. interjected herself into the conversation.
h.  Mr. Gallegos did, as previously stated, make very disturbing comments to Dr. Rodriguez regarding “those sisters” which certainly suggest sexual insensitivity on his part.
12.  Most of the students felt that Mr. Gallegos was a good teacher who tried to help them improve themselves.  Even Maria M. indicated that Mr. Gallegos showed concern for educational future and did nice things for her on occasion, such as giving her some money to buy cookies with and refraining from marking her absent when she had to take her baby to the doctor.  Despite the many serious allegations made by Maria O., she showed great affection for Mr. Gallegos at a school banquet in January 1996 by hugging him and introducing him to her family.

13.  The testimony of Maria O., Maria M., Johnelle E. and Carmen C. was generally found to be not credible, based upon numerous inconsistencies, contradictions, and, except with respect to the May 1996 argument, a lack of time specificity and corroboration from other sources, despite the fact that most of the inappropriate actions that they claim Mr. Gallegos took purportedly occurred in front of other students or third parties.


14.  HISD provided Mr. Gallegos with no notice of the allegations against him prior to his suspension and provided him with no opportunity to remediate his allegedly inappropriate behavior.
Discussion


HISD must prove by a preponderance of the evidence that it had good cause to propose termination of Mr. Gallegos’ continuing contract of employment, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  HISD claims that it has good cause to terminate Mr. Gallegos on the basis of (1) improper conduct with four female students constituting sexual harassment and disparagement of students; (2) insubordination for failure to follow a directive given to correct this type of behavior which was given to him after similar allegations were made in 1993; (3) the making of disparaging comments and improper remarks to his class regarding other female students; and (4) the showing of a portion of an episode of the Sally Jesse Rafael television talk show concerning women who dress provocatively.

1.  Improper conduct with four female students constituting sexual harassment and disparagement of students.

The allegations which are supported by a preponderance of the evidence are set forth in Finding of Fact No. 11.  Those proven allegations which arguably relate to this ground for termination are Mr. Gallegos’ blowing of a kiss and sticking his tongue out at Carmen C, his heated argument with Maria M. regarding skirt lengths, and his conversation with Maria M. regarding her advanced age for a freshman student.  Blowing a kiss and sticking out one’s tongue at a female student can be categorized as physical or visual conduct of a sexual nature; however in the context in which these gestures were made, they do not rise to the level of sexual harassment.  The conversation regarding skirt lengths did not initially involve Maria M. and was not in any way directed at her.  While Maria M. and Johnelle E. may have felt some disparagement as a result of the Mr. Gallegos’ poor judgment in this instance, I do not feel that this episode constituted sexual harassment or disparagement.  Mr. Gallegos’ conversation with Maria M. regarding her advanced age had nothing to do with her sex and was conducted with the good intention of assisting her in her educational development.  Without more, HISD has failed to show by a preponderance of the evidence that Mr. Gallegos committed sexual harassment and disparagement of Maria O., Maria M., Carmen C. or Johnelle E.

2.  Insubordination for failure to follow a directive regarding ethical conduct.


The HISD notice of proposed termination states that Mr. Gallegos had been accused of similar sexual misconduct in the past, that he was given written notice of the accusations and a directive to correct his behavior, and that his failure to do so in the 1995-96 school year constitutes insubordination.  As stated in Finding of Fact No. 2, those prior allegations in September, 1993 were unsubstantiated and Mr. Gallegos was not subjected to disciplinary action as a result thereof.  As there was no finding of wrong-doing by Mr. Gallegos in 1993, no directive to take corrective action was warranted.  Therefore, there can be no insubordination of that unwarranted directive.  Mr. Gallegos acknowledged that he was fully aware of the employee standards of conduct attached to that 1993 memorandum.  If Mr. Gallegos committed remedial acts in 1996 and has never been disciplined for such acts in the past, then he should certainly be entitled to notice of those acts and given an opportunity to correct them in 1996.  He received no such opportunity.

3.  The making of disparaging comments and improper remarks regarding other

      female students.

The disparaging remarks made by Mr. Gallegos to a student named Edward regarding his experiences in the criminal justice system were unfortunate and might be cause for some type of disciplinary action, but they cannot support Mr. Gallegos’ termination in this instance because they were not “regarding other female students” as the notice of proposed termination states.  A teacher termination cannot be supported on any grounds other than those set forth in the notice of proposed termination.  Even if Mr. Gallegos’ disparaging comments to Edward did fall within the scope of the notice of proposed termination, they were not so serious as to be classified as irremedial, and since no notice or opportunity to remediate was given, they would not support a finding of “good cause.”

4.  The showing of a portion of an episode of the Sally Jesse Rafael television talk show which concerned women who dress provocatively.

As stated in Finding of Fact No. 11, the showing of the episode in question was inadvertent while a movie the class had watched was rewinding, the episode was on the television less than one minute before Mr. Gallegos turned it off.  These facts do not appear to support any disciplinary action, let alone termination of a continuing contract.


Remediation


All of Mr. Gallegos’ inappropriate conduct outlined above and in Finding of Fact No. 11 simply does not rise to the level of seriousness necessary to negate HISD’s obligtation to provide notice of deficiencies and an opportunity to remediate.  When a teacher engages in conduct that is potentially harmful to his students’ physical or emotional well being, a school district must be allowed to terminate the teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct.  That is not to say that a teacher may be terminated for participating in any harmful activity no matter how minor, the harm must be significant.  Whalen v. Rocksprings ISD, 065-R1b-284 (Comm’r Dec. Jul. 1985).  While Mr. Gallegos’ inappropriate conduct set forth in Finding of Fact No. 11 was potentially harmful to his students, it is too minor in nature to be classified as irremediable.


The remediation issue is properly analyzed as part of the broader issue of whether HISD had good cause to terminate Mr. Gallegos.  See Harper v. San Antonio ISD, 183-R2-286 (Comm’r Dec. June 1987).When the conduct in question is remediable, the district typically will not have good cause for a termination without prior warning to the teacher and an opportunity for remediation.  In this case, it is clear that Mr. Gallegos was given no warning regarding his inappropriate behavior and no opportunity to remediate that behavior.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.  The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.  Mr. Gallegos did not engage in any improper conduct with female students that constituted sexual harassment of students.

3.  The inappropriate conduct that Mr. Gallegos was found to have engaged in during the 1995-96 school year is all remedial in nature.

4.  The issue of remediation must be considered as a part of the broader issue of whether HISD had good cause to terminate Mr. Gallegos.

5.  Mr. Gallegos was given no notice of his deficient conduct and no opportunity to remediate that deficient conduct prior to receiving notice of HISD’s proposed termination of his continuing contract of employment.

6.  HISD does not have good cause to terminate Mr. Gallegos’ continuing contract of employment.

Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Mr. Gallegos to his status as a continuing contract teacher within HISD.


Petitioner’s recommendation should be denied.


Signed and issued this 13th day of November, 1996.







_______________________________







MARK FRAZIER







Certified Independent Hearings Examiner
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