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Statement of the Case
Pursuant to chapter 21 of the Texas Education Code, Willie Janet Nelms, the respondent(“Ms. Nelms” or “Respondent”), appeals the decision of the Houston Independent School District (“HISD” or “Admin.”), the petitioner, to terminate her continuing contract as a teacher at Horn Elementary School.

After being notified of her termination, Ms. Nelms timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  Christopher L. Tritico, of Essmyer& Tritico, represents Ms. Nelms, and Myra Schexnayder and Paul Lamp, of Feldman & Rogers, represent HISD.

The amended notice of termination, dated April 28, 1999 (Admin. 1A), cites two broad grounds for the proposed termination:

The first reason for this proposal for termination is “repeated failure to comply with official directives and established school board policy.”

The second reason for the proposal for termination is “for good cause as determined by the Employer, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.”

The Examiner called the case to order in the presence of a court reporter on June 14, 1999, and the hearing continued on June 15 and 16, recessed, and then concluded on July 14 and 15, 1999.  The parties agreed on the record to extend the statutory 45-day deadline for filing the Examiner’s recommendation until August 30, 1999. (Tr. 1153).


Organization of the Evidence
The two general charges cited in the Administration’s Amended Notice (Admin.1A) encompass numerous allegations, including four categories of allegations that generated copious testimony at the hearing – bad relations with colleagues, bad relations with students, bad relations with parents, and failure to follow directives issued by her Principal -- and others that received lesser degrees of attention, ranging from modest to nonexistent.  The hearing, which comprised four and one-half days of testimony and over 200 exhibits,  generated approximately 1,200 pages of transcribed record.

In an attempt to compress this plentitude of information into manageable form, this recommendation will structure both the findings of fact and the general discussion along two general categories suggested in Mr. Tritico’s closing argument: “This case boils down to a few fine points.  Is [Ms. Nelms] hard to get along with and does she follow directives.”  (Tr. 1124).   To some extent, however, even these two broad categories overlap, as when the testimony concerning Ms. Nelms’ alleged failure to follow directives focuses on her alleged failure to improve her relations with parents, colleagues, or students, as she was often directed.

Although the following scheme takes some liberties with summarizing all the Administration’s charges in its Amended Notice, these generally concern “whether Ms. Nelms is hard to get along with”:

– with regard to students:

– failing to respond;

– making disparaging comments;

– exhibiting improper conduct, such as imposing harsh discipline;

– failing to deal considerately and justly;

– with regard to parents:

– failing to respond;

– failing to communicate;

– with regard to colleagues:

– having improper conduct;

– failing to relate with respect and courtesy;

– using coercion and intimidation;

– failing to cooperate.

The following charges generally concern “whether Ms. Nelms follows directives”:

– failing to follow numerous directives or requests made by the school Principal;

– violating testing procedures while administering the Stanford test in March 1999;

– failing to implement the HISD Employee Assistance Program plan developed in  April1998;

– failing to follow the Code of Ethics and Standard Practices for Texas Educators, by:

– intentionally denying or impeding a colleague in the exercise or enjoyment of a professional right or privilege;

– using coercive means to influence professional decisions of colleagues;

– failing to deal considerately and justly with each student and to resolve problems including discipline according to the law and Board policy;

– intentionally exposing students to disparagement;

– failing to make reasonable effort to protect students from conditions detrimental to learning, physical health, mental health, or safety;

– failing to make reasonable effort to communicate to parents information that lawfully should be revealed in the interest of the students; and

– failing to manifest a positive role in school-public relations.

– failing to follow District guidelines for classroom practices and grades;

– failing to follow HISD Board Policy 570.000, by

– failing to arrive at school timely and follow attendance procedures;

– failing to satisfactorily complete the duties specified by her job description;

– failing to relate to colleagues with respect and courtesy;

– failing to spend the class day on work-related activities to the exclusion of     personal business; and

– failing to follow established rules of behavior for HISD and society in general.


Findings of Fact
Background
1.  HISD hired Ms. Nelms under a continuing contract dated August 22, 1979. (Admin. 2).

2.    At all times relevant to this case, Ms. Nelms was assigned by HISD to the Horn Elementary School campus, where she began teaching in the 1984-85 school year. (Tr. 951).

3.  According to section 5 of Ms. Nelms’ continuing contract, HISD may discharge her during the school year for “repeated failure to comply with official directives and established school board policy.” (Admin. 2).

4.  According to section 6 of Ms. Nelms’ continuing contract, HISD may terminate her employment at the end of a school year “for good cause.” (Admin. 2).

5.  Good cause is defined as “the failure of the Teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.” (Admin.2).

Similarly Situated School Districts and “Good Cause”
6.  HISD established through the testimony of Richard Lane, Assistant Superintendent for Human Resources with Clear Creek Independent School District (“Clear Creek ISD”) that the two districts are “similarly situated” for the following reasons:

a).  although HISD and Dallas Independent School District are the largest districts in Texas (Tr. 606), and therefore in some respects different from all other districts, the student population at Clear Creek ranges from rich to poor, and the staffs of Clear Creek ISD and HISD are drawn from the same employment pool (Tr. 589-90);

b). Based on his background and employment, Mr. Lane is familiar with the standards of conduct and expectations for professional employees for school districts across Texas (Tr. 593);

c). Policies and expectations for both districts are based on the same state laws, regulations, TEA rules, and Professional Code of Conduct (Tr. 594-95).

d). Expectations for a teacher’s conduct are generally the same for large and small school districts in Texas. (Tr. 620).

7.  Especially at an elementary school, collegial interaction between staff members is an essential part of their ability to teach properly and to nurture students. (Tr. 595).

8.  At the elementary level, teachers have a particular need to develop a nurturing, caring, supportive environment and to avoid intimidation. (Tr. 596-97).

9.  A teacher’s failure either to foster collegial interactions with other staff members or to create a nurturing environment in the classroom would, by itself, constitute good cause for termination of that teacher’s employment in a school district similarly situated as HISD. (Tr. 600-01).

Relations with Colleagues: Ms. Golaine
10.  On December 6, 1996, Ms. Nelms and Dorothy Golaine, another teacher at Horn Elementary School, had a physical and emotional confrontation in the teacher’s lounge.

11.  Although Ms. Nelms and Ms. Golaine each blame the other for the confrontation, the evidence concerning which of the teachers was at fault is inconclusive. (Admin. 26; Tr. 315, 662).

12.  As the result of the December 6, 1996 confrontation, Sarah Cordray, the Horn Elementary School Principal, issued directives to both Ms. Nelms and Ms. Golaine mandating that they avoid contact of any kind with each other. (Admin. 17, 23; Tr. 83, 84).

13.  Ms. Golaine subsequently made numerous complaints to Ms. Cordray that Ms. Nelms had deliberately either made physical contact with her or almost done so, or had otherwise violated the directive.

14.  As to some of these subsequent complaints, the evidence, though copious, does not conclusively establish whether Ms. Nelms violated Ms. Cordray’s directive:

-- the December 9, 1996 “magnet office” incident (Admin. 21, 182; Tr. 329-36, 357-60, 365-71, 402, 417-18, 667, 1046);

– the December 18, 1996 “copier room” incident (Admin. 24; Tr. 339-40, 371-77, 403-05, 418-19, 976);

– the May, 1997 “teacher’s lounge refrigerator” incident (Admin 28; Tr. 342-43, 378-79, 985).

15.  As to Ms. Golaine’s allegations concerning Ms. Nelms’ actions in February and March 1999, however, the administration proved by a preponderance of the credible evidence that Ms. Nelms repeatedly sought out Ms. Golaine to harass and intimidate her, in violation of Ms. Cordray’s directive. (Admin. 126, 129,130, 131; Tr. 222, 226-29).  The starkest example of such harassment and intimidation was the incident witnessed by Ms. Cordray in which Ms. Nelms walked right down the middle of the hallway, directly toward Ms. Golaine, so that Ms. Golaine was forced to move her entire class to the side of the hall.  (Tr. 229).

Relations with Colleagues: Other Teachers
16.  By memo dated June 30, 1998, Ms. Cordray notified Ms. Nelms of the Administration’s expectations of Ms. Nelms for the 1998-99 school year, including a directive to relate to colleagues with respect and, in particular, to avoid physical confrontations with others, to cooperate and collaborate with grade level teachers, to attend grade level meetings, and to take turns fairly in taking her students to the restroom. (Admin.79).  

17.  Ms. Nelms had been counseled regarding some of these same concerns in previous school years.  (Admin. 30, 31).

18.  HISD proved by a preponderance of the credible evidence that Ms. Nelms  physically confronted two colleagues, Ms. Robinson and Ms. Pasternak, in April 1998 (Admin. 68, 69, 181; Tr. 133-36, 264-68), although Ms. Nelms denies that the incidents occurred. (Admin. 71, 72).

19.  Ms. Cordray conferenced with Ms. Nelms, Ms. Robinson, and Ms. Pasternak about the matters and concluded that Ms. Nelms had been the aggressor in each situation.  (Admin 70; Tr. 135-36)  During the conference, Ms. Cordray offered to recommend Ms. Nelms to HISD’s Employee Assistance Program (“EAP”) because she believed that Ms. Nelms’ behavior “was interfering with the operation of the school and . . . showed a lack of appropriate communication with parents and staff and poor judgment.”  (Admin. 73; Tr. 137).  Ms. Nelms refused to discuss Ms. Cordray’s offer and failed to contact the EAP.  (Admin. 74; Tr. 137-38).  Ms. Nelms was directed to relate to her colleagues with respect and courtesy.  (Tr. 141).  Ms. Cordray also attempted to give Ms. Nelms copies of the Code of Ethics and Board Policy 570.500 regarding employee expectations and responsibilities, but Ms. Nelms refused to accept them.  (Tr. 142).  The conference terminated when Ms. Nelms walked out of the room.  (Tr. 137, 139-40).
20.  In March 1998 Ms. Nelms pulled the restroom door from Ms. Slutz’ hand and shut it in her face. (Admin. 59, Tr. 126).

21.  Ms. Nelms’ participation in grade level meetings, or lack thereof, often caused difficulties. (Tr. 64-66).

22.  In the 1998-99 school year Ms. Nelms sometimes refused to attend grade level meetings or to otherwise cooperate with her grade level colleagues, despite having been directed to do so. (Admin. 125, p.2; Tr. 220-21).  She had defied the same directive in previous years, (Admin. 8, 63; Tr. 64-66, 130, 1000-01).

23.  In school years preceding the 1998-99 year, Ms. Nelms exhibited obstructionist behavior during grade level meetings, such as refusing to sign the attendance sheet or to cooperate with the other teachers.  (Admin. 179; Tr. 67-73, 269, 282, 433-35)

24.  Although HISD presented some evidence that Ms. Nelms had caused problems with her colleagues regarding the students’ use of the restrooms ( Admin. 35, 59, Tr. 125-26, 901), that evidence was controverted (Tr. 987), and the petitioner presented no evidence of the recurrence of such incidents in the 1998-99 school year. (Tr. 679).

Relations with Students
25.    By the memo dated June 30, 1998, Ms. Cordray also notified Ms. Nelms of the Administration’s expectations of her for the 1998-99 school year, that she follow district guidelines and procedures for appropriate instructional classroom practices and grading procedures. (Admin. 79).

26.  Evidence presented at the hearing by parents of Ms. Nelms’ students regarding the appropriateness of her teaching techniques, including her methods for assigning homework, was sufficiently contradictory that, cumulatively, it affords no reliable factual finding on this subject; approximately the same number of parents testified at the hearing for and against Ms. Nelms, with almost equivalent degrees of vitriol and praise .

27.  Professional evaluations of Ms. Nelms’ teaching techniques in the 1998-99 school year, however, establish that she often used an inappropriate, negative tone in addressing the students, that she did  not consistently provide clear and specific objectives, and that generally she did not provide a positive, nurturing environment.  (Admin. 119, 134; Tr. 214, 760-769).

28.  On some occasions Ms. Nelms was careless in grading students’ papers. (Admin. 33,105;  Tr. 98, 812-13, 986-87).

29. On at least one occasion, in September 1998, Ms. Nelms used an inappropriate method to discipline one of her students, Tristan P., by making him stand in a corner either all day or for extended periods of time, in violation of the Horn Discipline Plan and Code of Student Conduct. (Admin. 96; Tr. 176-80).

Relations with Parents
30.  The Administration’s expectations for teachers’ dealing with parents of students are that they maintain open and honest communication and good rapport; that teachers use their planning time to meet parents; that they be available before and after school, if necessary, to meet with parents; and that they inform the parents of any problems or issues concerning the student.  (Tr. 37).

31.  In the 1998-99 school year, the parents of seven students requested that their children be removed from Ms. Nelms’ class, on the basis that the parents had complaints about Ms. Nelms, and Ms. Nelms had the opportunity to confer with the parents of six of those students.  (Tr. 727-28).

32.  Seven requests to move students from Ms. Nelms’ class is a very high number, relative to the number of requests for the entire rest of the school, which was “probably” six in the same school year.  (Tr. 56-57). 

33.  In previous years, the principal received numerous requests from parents to move their children from Ms. Nelms’ class. (Tr. 509).

34.  Ms. Nelms often failed to accommodate the requests of parents to schedule either personal or telephone conferences with her.  (Tr. 108, 198-99, 445-48, 809-10, 817, 845).

35.  In dealing with parents, Ms. Nelms often failed to meet the expectations of the Administration.

Failure To Follow Directives
36.  By the memo dated June 30, 1998, Ms. Cordray also notified Ms. Nelms of the Administration’s expectations of her for the 1998-99 school year, that she follow Code of Ethics and Standard Practices for Texas Educators and comply with written local policies and TEA regulations. (Admin. 79).

37.  On one occasion when Ms. Cordray was attempting to investigate a charge made against Ms. Nelms by a parent, Ms. Cordray asked Ms. Nelms to come into her office to discuss the matter, and Ms. Nelms responded, “I will not come into your office.” (Admin. 96; Tr. 179-80).  This refusal constituted insubordination.

38.  On numerous other occasions Ms. Cordray requested that Ms. Nelms come to her office for a conference, and Ms. Nelms refused on the basis that she declined to conference with Ms. Nelms without her union representative.  These refusals caused scheduling and logistical problems and constituted insubordination. (Tr. 183-86).

39.  Ms. Cordray sent a memorandum to Ms. Nelms on or about September 28, 1998, formally requesting a conference-for-the-record to discuss:  (1) the growing number of parent complaints against Ms. Nelms; (2) Ms. Nelms’ compliance with Horn and HISD discipline policies; and (3) Ms. Nelms’s refusal to meet with Ms. Cordray during the prior week.  (Admin 99; Tr. 189).  Ms. Cordray had difficulty scheduling the conference with Ms. Nelms.  (Admin. 99-103; Tr. 189).  Ms. Cordray eventually conducted a conference-for-the-record with Ms. Nelms to discuss these issues.  (Admin. 104, 114; Tr. 192).  Ms. Cordray concluded the conference by directing Ms. Nelms to:  (1) follow the Student Code of Conduct with regard to disciplinary actions of students; (2) discuss matters regarding parents with Ms. Cordray in order to resolve issues in a timely manner; (3) hold conferences with parents in a timely manner in order to resolve issues; (4) have open and positive communication with parents; and (5) submit to Ms. Cordray by October 29, 1998, a written plan for providing a positive classroom climate and instructional program so that parents will want their children to remain in Ms. Nelms’ class. (Admin. 114; Tr. 192-93).  Ms. Nelms was once again warned that her failure to follow these directives would result in a recommendation for termination.  (Admin. 114; Tr. 194).

40.  Ms. Cordray received a letter on or about October 26, 1998 from Ms. Nelms denying the allegations contained in Ms. Cordray’s September 25, 1998 memorandum and concluding with the statement that Ms. Nelms had “always followed and will continue to follow directives given to me.”  (HISD 116).  The letter indicated that Ms. Nelms was unaware of her deficiencies and that Ms. Nelms had failed to comply with the directives issued to her on September 25, 1998.  (Admin. 96; Tr. 196-97).
41.  To the extent that Ms. Nelms failed to follow the directives in Admin. 79 and Admin. 96, she violated those directives.

42.  Ms. Cordray’s formal appraisal for the 1998-99 school year, conducted in February 1999, established by a preponderance of the evidence that Ms. Nelms’ performance was below expectations in two areas, professional communication and compliance with policies, operating procedures, and requirements.  In the former area, Ms. Nelms continued to exhibit inappropriate verbal and nonverbal communication that interferes with trust and mutual respect of parents and staff.  In the latter area, she continued to exhibit obstructionist behavior that interferes with the smooth operation of the school. (Admin. 134; Tr. 233-35).  These failures to correct behaviors of which she had previously been warned constitute failure by Ms. Nelms to follow directives.

Miscellaneous Matters
43.  The Administration alleges that Ms. Nelms exposed her students to disparagement, in part, by calling them “turkeys.”  (Admin. 35; Tr. 102-04).  Ms. Nelms’ explanation for the incident – that the students had chosen a turkey pattern for their name tags – is entirely credible, and it refutes the allegation that this incident constituted disparagement of students.

44.  The Administration alleges in its termination notice, Admin. 1A, that Ms. Nelms failed to arrive at school timely and to follow attendance procedures.  Although the Administration presented some evidence that Ms. Nelms had these deficiencies in previous school years (Admin.152; Tr. 488-89, 511-513), it presented no credible evidence of such problems in the 1998-99 school year.

45.  The termination notice, Admin. 1A, also alleges that Ms. Nelms failed to spend the class day on work-related activities to the exclusion of  personal business, but no credible evidence was presented to support this allegation.

46.  The Administration presented some evidence that a knife was found in Ms. Nelms’ desk after she had been reassigned from Horn to the Southwest District Office, in violation of Board policy (Tr. 242-45, 252), but no credible evidence was presented to indicate that Ms. Nelms placed the knife in her desk or that she had any knowledge of it. (Tr. 1010).

47.  The termination notice, Admin. 1A, and substantial testimony at the hearing allege that Ms. Nelms caused her students to cheat on the Stanford 9 test in April 1999.  Two students testified at the hearing that Ms. Nelms had indicated incorrect answers and suggested correct answers (Tr. 744-47, 793-94); one student even testified that providing such help would be wrong, because it would be cheating (Tr. 794).  Ms. Nelms, however, testified that she had only assisted students in putting their answers in the correct places during the “sample” part of the test. (Tr. 1011-15).  Ms. Nelms’ testimony on this point was as credible as that of the students, so the Administration failed to prove by a preponderance of the evidence that Ms. Nelms behaved improperly with regard to administration of the Stanford 9 test.


Discussion
Mr. Tritico’s pithy summation of the ultimate questions, referenced at the outset of the recommendation – is Ms. Nelms hard to get along with and does she follow directives – hits the mark; unfortunately, the answers, carefully weighed, are respectively yes and no, and together they mandate a recommendation to terminate Ms. Nelms’ continuing contract with HISD.

Whether Ms. Nelms is hard to get along with might not seem an appropriate test of whether she should be terminated after 22 years of teaching; beside that, the answers given vary immensely, depending on who is answering the question.  But this question assumes more gravity when considered in the context presented by the Administration: that Ms. Nelms was so consistently obstructionist in her relations with colleagues, teachers, and students that she seriously hindered the smooth operation of the school.  In that regard, the issue of Ms. Nelms’ being hard to get along with merges with the other charge, her failure to follow directives.  In Ms. Cordray’s words: “It didn’t matter what the school rules were.  Ms. Nelms always had her own rules.”  (Tr. 102-03).

Legal Issues
Mr. Tritico objected repeatedly to the introduction of evidence of allegations against Ms. Nelms from school years predating the 1998-99 school year.  The objections were overruled, partly in reliance on Burnett v. Houston Independent School District, TEA Docket No. 172-R2-898 (Oct. 1998), which held:

Actions in prior school years usually cannot be used as the basis for terminating a contract, but the fact that a teacher was disciplined in a prior year for similar behavior indicates that the teacher was aware that the action was improper and was given time to correct the problem, making the behavior more culpable.

See Clark v. LaMarque Independent School District, TEA Docket No. 238-R2-897 (Sept. 1997); Anderson v. Jacksonville Independent School District, TEA Docket No. 142-R1-397 (Feb. 1997).  Moreover, the fact that a teacher was aware that the action was improper and was given time to correct the problem makes the behavior more culpable and “shows willfulness.”  Burnett at pp. 3-4, citing Clark v. LaMarque and Gwozdz v. Fort Worth Independent School District, TEA Docket No. 154-R8-497 (May 1998).

In this case the Administration introduced evidence of Ms. Nelms’ alleged misconduct dating as far back as the 1983-84 school year; indeed, Ann Harvey, former principal at Horn from August 1989 through spring 1992. gave extensive testimony about events and conditions concerning Ms. Nelms during her tenure.   Most, if not all, of the evidence from prior years addressed the same general charges levied against Ms. Nelms in the Administration’s termination notice, Ex. 1A:   bad relations with colleagues, bad relations with students, bad relations with parents, and failure to follow directives issued by the Principal.  The Respondent’s objections to this evidence, therefore, were overruled on the basis that the evidence pertained to whether Ms. Nelms was aware that her alleged actions in the 1998-99 school year were improper and therefore more culpable and “willful.”    These principles and facts together also override the argument made in Respondent’s Posthearing Brief that HISD did not provide Respondent with notice and an opportunity to remediate.

Many of the findings of fact above address acts or circumstances in prior years.  Ample findings related only to the 1998-99 school year, however, establish that in that year Ms. Nelms repeatedly failed to comply with official directives and established school board policy and otherwise failed to meet the accepted standards of conduct for the profession.  The law and the evidence, in fact, affirm the Administration’s assertion that Ms. Nelms’ undisputed contacts with Ms. Golaine in spring 1999, standing alone, constitute sufficient grounds for termination. (Petitioner’s Proposed Findings and Conclusions, p. 9 n.3).

Unfortunately for Ms. Nelms, the evidence of failure to follow directives goes substantially beyond that finding.  For example, Finding of Fact No. 37 –  that during the 1998-99 school year Ms. Nelms’ refusal to meet Ms. Cordray in her office when requested constituted insubordination –  would also by itself justify termination.

An analysis of Finding of Fact No. 14 lends legitimacy to the heuristic value of this evidentiary scheme.  The parties marshaled an abundance of evidence concerning three of Ms. Nelms’  putative assaults on Ms. Golaine: the magnet office incident, the copier room incident, and the teacher’s lounge incident, all of which occurred in 1996 or 1997.  The evidence for all three incidents fell short of the “preponderance” mark, but that outcome would not justify excluding the evidence from the hearing.  The Administration deserved the opportunity to present this evidence, because had it passed the “preponderance” test, it would have further enhanced one of the most important Findings, No. 15, concerning Ms. Nelms’ harassment and intimidation of Ms. Golaine in 1999.

The Respondent also objected, repeatedly and consistently, to many of the Petitioner’s exhibits on the basis that they were hearsay or hearsay within hearsay.  In a related concept, Respondent proposes in Finding of Fact No. 40 that many of Petitioner’s exhibits constituting written complaints against Ms. Nelms by coworkers were not sponsored by a witness and therefore cannot be used as direct evidence supporting those complaints.  The exhibits were admitted as business records, and the Examiner addressed both of Respondent’s concerns at pages 580-81, as follows:

[T]he business records of the District are admissible under the business records exception to the hearsay rule.  And as long as those records contain the statements or data that were made by an employee or representative of the District who had personal knowledge of the act, event or condition, those records are admissible and are not excluded by the rule concerning hearsay within hearsay.

This means, for one thing, that if some of the records . . . contain statements made by persons other than representatives of the District such as parents or other persons, then those clearly . . . are hearsay within hearsay; whereas records which contain only statements or information transmitted by a representative of the District . . . are not excluded as hearsay within hearsay.

In accord with this ruling, the Examiner has endeavored to make no findings of fact based on statements in the exhibits by parents, students, or other persons who are not representatives or agents of HISD.  One result of that decision is the exclusion of copious evidence pertaining to parents’ complaints about Ms. Nelms’ teaching techniques.  Another result, however, is the admission and consideration of some exhibits that would be excluded under Respondent’s proposed Finding of Fact No. 40; notable among these is the evidence of Ms. Nelms’ obstructionist behavior during a grade level meeting contained in Admin. 179.

Finally, the parties disagreed often about evidence concerning Ms. Nelms’ persistent refusal to attend conferences requested by Ms. Cordray unless Ms. Nelms’ union representative was also present.  The Administration’s position was that, although Ms. Cordray did not object to the presence of a representative at her conferences with Ms. Nelms, she did object to the inconvenience and logistical problems caused by Ms. Nelms’ refusal to meet at the times directed by Ms. Cordray.  In Findings of Fact Nos. 37 and 38 above, the Examiner has found that Ms. Nelms’ refusal to confer with Ms. Cordray at the time requested constituted insubordination.

Petitioner’s Posthearing Brief supports both the Administration’s position regarding the conferences and the Examiner’s Finding Nos. 37 and 38.  Public school employees have no right to have a representative present during a supervisory conference, even when the conference is investigatory and may result in disciplinary measures against the employee.  Arce v. Ysleta Independent School District, TEA Docket No. 317-R8-692 (Feb. 1994).


Conclusions of Law
1.  The Texas Commissioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.156.

2.  As a general rule, a teacher’s contract cannot be terminated for actions done in a prior school year when the school district was aware of the actions during that school year, but the fact that a teacher was disciplined in a prior year for similar behavior indicates that the teacher was aware that the action was improper and was given time to correct the problem, making the behavior more culpable.

3.   Although not admissible as independent grounds for finding good cause for termination, evidence of an employee’s conduct in years preceding the notice of termination is admissible to demonstrate the District’s employee’s continuing patterns of conduct.

4.  The business records of the District are admissible under the business records exception to the hearsay rule, and as long as those records contain only statements or data made by an employee or representative of the District who had personal knowledge of the act, event or condition, those records are admissible and are not excluded by the rule concerning hearsay within hearsay.

5.   If the District’s business records contain statements made by persons other than representatives of the District, such as parents or other persons, then those records constitute hearsay within hearsay and may be excluded unless they qualify under some other exception to the hearsay rule.

6.  Public school employees have no right to have a representative present during a supervisory conference, even when the conference is investigatory and may result in disciplinary measures against the employee.

7.  Ms. Nelms’ conduct in relation to her students, their parents, and her colleagues failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas and therefore provides the District good cause for terminating Ms. Nelms’ contract.

8.  Ms. Nelms’ repeated violations of directives and established Board policy provide the District cause for terminating Ms. Nelms’ contract, pursuant to its section 5(d).

9.  Any conclusion of law deemed to be a finding of fact is so adopted.


Recommendation
On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to terminate the employment of Respondent Willie Janet Nelms.

Signed this 13th day of August, 1999.

____________________________________

Franklin Holcomb

Certified Hearing Examiner

