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HEARING EXAMINER'S RECOMMENDATION


In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD") seeks to terminate the professional term contract of Respondent Garfield Dooley ("Mr. Dooley" or "Respondent") for the 1997-1998, 1998-1999, and 1999-2000 school years.  Prior to being placed on administrative leave with pay, Mr. Dooley was a U.S. history and world geography teacher at Justin F. Kimball High School ("Kimball").    


The specific grounds for the recommended termination of Mr. Dooley's employment set forth in DISD's March 8, 2000 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 7) are: 


(1)
"You struck a female student on the buttocks with a yardstick."


(2)
"You kissed a student on the cheek without her consent and in an inappropriate manner."


(3)
"The school has continued to receive allegations and complaints concerning sexual remarks and inappropriate contact initiated by you involving students."


(4)
"You have lost the confidence of the principal and your students in your ability to conduct yourself appropriately." 


The DISD board policy provisions under which Mr. Dooley's termination is recommended are as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  (DF-Local #1)


(B)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)


(C)
Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:



(1)
Creating a climate for learning in the classroom.  (DF-Local #3(a))


(D)
Physical or verbal abuse of students, parents, co-workers, or other persons.  (DF-Local #12)


(E)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local # 24)


(F)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)


(G)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy.  (DF-Local #29) 


(H)
Any other reason constituting "good cause" under Texas Law.  (DF-Local #32)

 
II.


FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, the Hearing Examiner makes the following Findings of Fact with citations to evidence which are not exhaustive but are intended to indicate some of the basis for the particular finding of fact:    
(A)
PROCEDURAL BACKGROUND

(1)
On or about November 17, 1999, Eugene Young, principal of Kimball, placed Mr. Dooley on administrative leave with pay pending investigation of certain allegations against him.  (Hearing Transcript p. 34)  By letter dated March 8, 2000, Mr. Young notified Mr. Dooley of his recommendation to terminate Mr. Dooley's employment by the DISD as a teacher and placed Mr. Dooley on administrative leave with pay pending any request for a hearing.  (“Termination Notice” - Employer's Exhibit 7)


(2)
Mr. Dooley's request for a hearing was received by the Texas Education Agency on April 4, 2000.  Neither party raised the issue of whether Mr. Dooley's request for a hearing was timely.  


(3)
On April 6, 2000, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
By written agreement, the parties extended the deadline for the completion of the hearing and the issuance of the written recommendation by the Hearing Examiner to June 5, 2000.  


(5)
The closed hearing on the merits was held on May 16, 2000.  Petitioner Dallas Independent School District was represented by its employee Eugene Young and by its counsel Craig Capua of the law firm of Robinson West & Gooden, P.C.  Respondent Garfield Dooley appeared in person and was represented by his counsel James Paul Barklow, Jr.

(B)
FACTUAL BACKGROUND

(6)
Mr. Dooley has been employed by DISD since 1994 as a teacher and/or as a coach.  (Hearing Transcript p. 14)  He taught U.S. history and world geography.  He also coached baseball and football from 1995 to 1998.


(7)
All Mr. Dooley's performance reviews at DISD have been "meets expectations" or better.  (Hearing Transcript p. 44)   

(C)
SPECIFIC ALLEGATIONS AGAINST MR. DOOLEY  

(i)
Striking A Female Student On The Buttocks With A Yardstick

(8)
Akeiya T., a ninth grade female student at Kimball, alleges that Mr. Dooley struck her on the buttocks with a yardstick for no good reason while she was walking by outside his classroom on November 16, 1999.  Mr. Dooley denies having struck Akeiya T. on the buttocks.  Mr. Dooley claims that Akeiya T. was making loud profane statements outside his classroom causing him to go into the hallway and tap Akeiya T.’s  backpack with his yardstick.  Akeiya T. claims that she does not carry a backpack.  There were other students and teachers in the hallway when this incident took place.


(9)
On or about November 16, 1999, Mr. Young and DISD referred this matter to the Dallas Police and Child Protective Services.  The Dallas Police and Child Protective Services have not filed criminal charges against Mr. Dooley or issued findings of wrong doing by Mr. Dooley.  


(10)
Akeiya T. admitted that the contact with Mr. Dooley's yardstick did not cause her any pain or discomfort.  Accordingly, the Hearing Examiner finds that the contact of the yardstick on either Akeiya T.'s buttocks or backpack did not constitute corporal abuse by Mr. Dooley.  


(11)
This leaves the question of whether Mr. Dooley's yardstick touched Akeiya T.'s buttocks and constituted sexual harassment or an otherwise improper touching.  The only evidence offered by DISD in support of Akeiya T.'s allegation are Akeiya's testimony and her statement written on or about November 17, 1999 (Employer’s Exhibit 3).  No corroborating eye witness testimony was offered by either side.



The Hearing Examiner finds Akeiya T. to be a not credible witness.  At the hearing, Akeiya T. initially denied having numerous referrals to the principal’s office for the use of profanity.  She admitted the disciplinary referrals only when confronted with documents showing the disciplinary referrals.   


(12)
The Hearing Examiner finds that DISD has presented insufficient credible evidence to show that Mr. Dooley's yardstick touched Akeiya T.'s buttocks or constituted sexual harassment or an otherwise improper touching.  Accordingly, the Hearing Examiner finds that Mr. Dooley did not strike Akeiya T. on the buttocks with a yardstick or otherwise had improper physical contact with her. 


(ii)

Kissing A Student On The Cheek Without Her Consent And In An Inappropriate Manner

(13)
Markeithia S., a fifteen year old female student in Mr. Dooley's geography class at Kimball, alleges that on the morning of November 16, 1999, she arrived at Mr. Dooley's classroom early for the first period class and asked him for candy.  According to Markeithia, Mr. Dooley said that she can get candy out of his briefcase and as she looked into his briefcase, he placed his hand on her waist, turned her around, and kissed her on the cheek. Markeithia also testified that this occurred approximately two minutes before the other students arrived and the door to Mr. Dooley's classroom was open.  


(14)
According to Mr. Dooley, he told Markeithia that he did not have any candy in his briefcase and he gave her a piece from his pocket.  Mr. Dooley denies having placed his hand on Markeithia's waist or kissing her.  Mr. Dooley testified that he did approach the briefcase to stop Markeithia from looking into it.


(15)
There are no eye witnesses to this incident besides Markeithia and Mr. Dooley.


(16)
Mr. Young immediately reported Markeithia's allegations to the Dallas Police and Child  Protective Services.  The Dallas Police and Child Protective Services have not filed any criminal charges against Mr. Dooley and have not issued any findings of wrong doing by Mr.  Dooley regarding this incident.


(17)
The Hearing Examiner finds Markeithia to be a not credible witness.  At times during her testimony when no one else saw humor in the proceeding, Markeithia smiled and giggled.  Overall, Markeithia enjoyed testifying, the proceeding, and the attention from her mother who was highly agitated during Markeithia's testimony.  


Markeithia smiled and showed enjoyment when testifying that Mr. Dooley had a reputation as a "pervert" at Kimball.  Markeithia demonstrated no fear of  Mr. Dooley during her testimony.  Apparently,  Mr. Dooley's reputation as a "pervert" did not discourage Markeithia from regularly arriving at his classroom before the other students and from approaching him for candy.  Markeithia testified with enjoyment (rather than with disgust) that Mr. Dooley "violated" her by kissing her on the cheek without her permission.       

 
There are also inconsistencies between the written statements by Markeithia and her testimony.  For example,  Markeithia stated in her handwritten statement that her birthday was the Tuesday after November 16, 1999 but testified that her birthday was November 16, 1999.  When asked, Markeithia was unable to explain the discrepancy. (Employee’s Exhibit 29 and Hearing Transcript  p. 173-174)  Markeithia testified that her friend had forged Markeithia's teacher’s signature into Markeithia's agenda as if forgery was a trivial and ordinary matter.   (Hearing Transcript p. 180-181)  Markeithia has a history of being in trouble in school.  (Hearing Transcript p. 181-186)               


(18)
Given the lack of corroborating evidence and the poor credibility of Markeithia, the Hearing Examiner finds that DISD has not met its burden of proof regarding Markeithia's allegations against Mr. Dooley.  The Hearing Examiner finds that Mr. Dooley did not kiss student Markeithia on the cheek without her consent and in an inappropriate manner.  


(iii)
The School Continues To Receive Allegations And Complaints Concerning Sexual Remarks And Inappropriate Contact Initiated By Mr. Dooley Involving Students

(19)
In 1996 or 1997, Zarifa B., a female student in the twelve grade of Kimball, alleged some form of improper conduct by Mr. Dooley.  She declined to file any charges with the Dallas Police.  DISD did not investigate the allegations.  The matter was dropped.  No credible evidence regarding Zarifa's allegations was presented at the hearing.  Given the lack of credible evidence, Mr. Dooley must be presumed innocent of any wrong doing with regards to Zarifa. 


(20)
In 1998, Annite W., a female student at Kimball, alleged some form of improper conduct by Mr. Dooley.  The allegations were reported to the Dallas Police.  The matter was subsequently dismissed.  No credible evidence regarding Annite W.'s allegations was presented at the hearing.  Again, given the lack of credible evidence, Mr. Dooley must be presumed innocent of  any wrong doing with regards to Annite.


(21)
In August 1999, Hope G., a female student at Kimball alleged that Mr. Dooley made  sexually suggestive and/or improper statements to her when she requested his assistance in getting her name off the "not cleared" list for a book from his class.  Hope G. testified at the hearing that Mr. Dooley stated that in order for him to do her a favor, she would have to "hook him up with something."  (Hearing Transcript p. 92)  Hope G. found Mr. Dooley's statements to be sexually suggestive and offensive.  Hope also found Mr. Dooley's gesture of pulling his pants (which were already up in a fully dressed position) up to be sexually suggestive.  


Mr. Dooley denied making such statements.  (Hearing Transcript p. 69)  The conversation took place in a hallway at the school during school hours.  No one else was present during the conversation.


Hope G. reported the matter to Mr. Young.  Given the ambiguity of the alleged statements by Mr. Dooley, Mr. Young did not refer the matter to Child Protective Services.  (Hearing Transcript p. 201)  


The Hearing Examiner finds that the statements Mr. Dooley is alleged to have made are not sexually suggestive.  The Hearing Examiner also does not find Mr. Dooley's gesture of pulling his pants up, as demonstrated by Hope at the hearing, to be sexually suggestive or significant.  


(22)
In November 1999, students Akeiya and Markeithia alleged improper conduct by Mr. Dooley as discussed above.  


(23)
The Hearing Examiner finds that Kimball has continued to receive allegations and complaints concerning sexual remarks and inappropriate contact initiated by Mr. Dooley involving students.      


(iv)
Mr. Dooley Has Lost The Confidence Of The Principal And His Students In His Ability To Conduct Himself Appropriately

(24)
Some students at Kimball call Mr. Dooley a "pervert."  (Hearing Transcript p. 165)  Some say that he looks up the skirts of girls sitting in the first row.   (Hearing Transcript p. 166)  Some suggests that he keeps girls after school for improper purposes.  (Hearing Transcript p. 108)  


The reaction of Hope G. to Mr. Dooley's alleged statements and gestures suggests an over  sensitivity or vigilance for improper sexual connotations in actions or statements by Mr. Dooley.  Similarly, the strong reaction of Akeiya to the light taping of a yardstick on her backpack or buttocks also suggests an over sensitivity for improper sexual connotation in the actions or statements by Mr. Dooley.  The over sensitivity may be the product of the rumors circulating at Kimball concerning Mr. Dooley.  


The Hearing Examiner finds that although perhaps not justified, Mr. Dooley has lost the confidence of some students at Kimball in his ability to conduct himself appropriately.  


(25)
The Hearing Examiner also finds that Mr. Dooley has lost the confidence of Mr. Young, the principal, in his ability to conduct himself appropriately.  (Hearing Transcript p. 214-219)


(26)
The Hearing Examiner finds that it is not Mr. Dooley's conduct or behavior that has caused him to lose the confidence of his students and the principal.  The lost of confidence is the result of unproven allegations, rumors, and Kimball's failure to conduct a thorough investigation to either prove or disprove the allegations.                   

         
III.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Dooley's teacher term contract and to make a written findings of fact, conclusions of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence (showing that it is more likely than not that the allegations are true).   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued on May 10, 1999 (Employer's Exhibit 1).   


(6)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #1 (failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees) as alleged by DISD.  



By letter dated November 17, 1999, Mr. Young instructed Mr. Dooley to avoid all situations where he would be alone with a female student.  Mr. Young placed Mr. Dooley on administrative leave that same day.  There is no allegation or evidence of Mr. Dooley being alone with a female student on or after November 17, 1999.  Mr. Dooley did not fail or refuse to comply with Mr. Young's written directive.        


(7)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #2 (any indecent, obscene, illegal, cruel, abusive conduct) 


As discussed above, the Hearing Examiner finds that Mr. Dooley did not strike a female student on the buttocks with a yardstick as alleged.  The light taping with the yardstick on the Akeiya's backpack is not indecent, obscene, illegal, cruel, or abusive.  The Hearing Examiner also finds that Mr. Dooley did not kiss a student on the cheek without her consent and in an inappropriate manner as alleged.     


(8)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #3(a) (failure to create a climate for learning in the classroom).  All Mr. Dooley's performance evaluations have been "meets expectations" or above.  There is no credible evidence that the allegations of sexual misconduct by Mr. Dooley has impacted the climate for learning in his classroom.

   
(9)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #12 (physical or verbal abuse of students, parents, co-workers, or other persons).  As discussed above, the Hearing Examiner finds that the light tapping of the yardstick by Mr. Dooley on Akeiya's backpack does not constitute physical abuse.  As also discussed above, the Hearing Examiner finds that Mr. Dooley did not kiss Markeithia on the cheek as alleged and therefore there is no physical abuse involved.  The Hearing Examiner also finds that the alleged statements and gestures by Mr. Dooley during his conversation with Hope G. do not constitute verbal abuse.  


(10)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #24.  Mr. Dooley has lost the confidence of some of his students and the principal but it is the result of unproven allegations and rumors and not the conduct or behavior of Mr. Dooley.  Furthermore, it is not the conduct or behavior of Mr. Dooley that may have caused the public, students, or employees to lose confidence in the administration.  It is the failure of the administration to conduct a proper and thorough investigation to either prove the allegations against Mr. Dooley or clear his name that is eroding confidence in the administration.         


(11)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute a violation of Board Policy DF-Local #25 and #29.


(12)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Dooley which would constitute good cause for termination pursuant to Board Policy DF-Local #32.


Since 1997, five female students have made allegations of improper statements or physical contact of a sexual nature against Mr. Dooley.  None of the allegations against Mr. Dooley has been proven.  DISD's argument is that the mere fact that allegations continue to be made against Mr. Dooley is good cause for his termination pursuant to Board Policy DF-Local #32 (any other reason constituting "good cause" under Texas Law).  


Under Texas Law, in a civil proceeding such as this one, the accusing party has the burden of proving by the preponderance of the evidence the wrong doing by the accused.  In other words, the accusing party has the responsibility of showing that more likely than not, the accused committed the wrong doing.  Accordingly, it would be contrary to Texas Law to say that the mere allegation of wrong doing, no matter how frequent, is sufficient grounds for termination of employment.


People, including children of this age group, can be easily influenced by rumors.  Once rumors are circulating about a person, his actions or statements will often be interpreted or reported by others to support or enhance the existing rumors.  Accordingly, one false rumor can generate many more.  It would be unfair and irrational to conclude that simply because there are multiple allegations, they must all be true.   


IV.


DISCUSSION AND RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner finds that (a) Mr. Dooley did not strike a female student on the buttocks with a yardstick as alleged, (b) Mr. Dooley did not kiss a student on the cheek without her consent and in an inappropriate manner, and (c) Mr. Dooley's conduct or behavior did not cause his students or the principal to lose confidence in his ability to conduct himself appropriately.  The Hearing Examiner concludes that as a matter of law, unproven allegations of misconduct by Mr. Dooley do not constitute good cause for termination of his teacher's contract.    

     
Given Mr. Young's testimony that he believes in the allegations against Mr. Dooley simply because there are multiple allegations, Mr. Dooley will likely have further difficulties if he returns to Kimball.  Accordingly, the Hearing Examiner recommends that Mr. Dooley be transferred as a teacher to another school.  It would be in the best interest of both Mr. Dooley and DISD if he is transferred to either a school with only male students or to a school that is unlikely to have any contacts with Kimball.      


For all of the above reasons, the Hearing Examiner finds and recommends that:
 


Petitioner's recommendation should be denied.

  
SIGNED and ISSUED this 5th day of June 2000.







_______________________________







         SUSAN Y. CHIN
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