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I.  PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Ms. Shirley Green, a teacher in the Dallas Independent School District, assigned to Skyline High School.  Respondent began her employment with Petitioner in or about August 1972.  Notice of termination was given to Respondent on or about October 30, 1996.  Respondent requested a hearing on November 21, 1996.  Both Petitioner and Respondent waived the 45 day time frame in this matter.  This matter was heard on April 7, 8, and 9, 1997.


II.   MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are whether or not Respondent failed to perform her duties and responsibilities as a classroom teacher in a satisfactory manner.


III.   ISSUES OF LAW
The issues of law before the Hearing Examiner were whether or not Respondent violated Dallas Independent School District Board Policies, including DF Local #1, DF Local #3, DF Local #13, DF Locat #20, DF Local #25,  DF Local #29 and DF Local #32.


IV.   FINDINGS OF FACT
The background information in this case is clear and uncontroverted for Respondent’s first twenty (20) years of instruction for Petitioner.  Respondent began her teaching career in or about August 1972 with the Petitioner, DISD.  In or about 1980, Respondent was assigned to Skyline High School and remained at that location until 

receiving her notice of termination on or about October 30, 1996.  Respondent’s primary responsibilities included classroom instruction of English II and English III.  Respondent’s certification, however, permitted her to instruct in  speech and theater disciplines

Throughout her tenure at DISD and Skyline High School, Respondent was regularly evaluated and appraised in accordance with DISD policies and procedures.  It was not until a “Below Expectations” rating in the 1994-95 school year that Respondent’s teaching abilities came into question.  

On or about March 9, 1995, Mr. Bobby Joe Slade, assistant principal with responsibility for the evaluation of  English Department teachers, conducted an Appraisal of Respondent.  This Appraisal was conducted by virtue of a classroom observation Mr. Slade made of Respondent   The Appraisal became a matter of record on March 14, 1995. [See Employer’s Exhibit 3] In his evaluation,  Mr. Slade identified numerous weaknesses in Respondent’s teaching, including her failure to follow the lesson cycle  [Tr @ 46], the lack of discipline in the classroom [Tr @ 47],  students off task [Tr @ 53], no direction for students [Tr @ 55], and  failure to extend to and communicate effectively with the students [Tr @ 52].   The Appraisal was presented to Respondent who signed off on March 14, 1995.  The record also evidences a conference date of March 28, 1995.

This evaluation formed the basis of Employer’s Exhibit 4, the Texas Teacher Appraisal System Appraisal Record, dated May 17, 1995.  Respondent refused to sign or acknowledge this record.  This permanent record reflects a “Below Expectations” rating in four of the five domains evaluated by Mr. Slade, resulting in an overall “Below Expectations” rating. [Tr @ 59]   As a result of this Appraisal Record, Respondent was placed on a Professional Growth Plan. [See Employer’s Exhibit 5] [Tr @ 60] This Plan was prepared by Mr. Slade in an effort to assist Respondent in her teaching performance in the classroom. [Tr @ 61]   Respondent was specifically instructed to implement this Plan for the 1995-96 school year. [Tr @ 66]  

For the school year 1995-96, Mr. Slade was reassigned to other duties.  At that time Ms. Jean Fortuna became assistant principal with responsibility for the oversight and evaluation of the English Department.  Consequently, the oversight and enforcement of Respondent’s Professional Growth Plan became the responsibility of Ms. Fortuna. [Tr @ 67] In an effort to assist Respondent, Fortuna and Respondent developed a Teacher Improvement Plan. [See Employer’s Exhibit 6] [Tr @ 129]  

As a follow up to these measures, Fortuna observed Respondent’s class on January 23, 1996. [Tr @ 131] At that time, Fortuna witnessed no evidence of a lesson cycle [Tr @ 133] and no implementation of the Improvement Plan. [Tr @ 138] Following this observation, Fortuna requested a conference with Green.[Employer’s Exhibit 8] [Tr @ 

136] Petitioner contends that Respondent failed to respond to the memo and failed to attend the meeting. [Tr @ 138] Fortuna testified that her observations, combined with Respondent’s failure to respond, caused her concern that Respondent did not truly  appreciate the appraisal process. [Tr @ 140]   Fortuna further indicated that her goal was to provide Respondent an opportunity to discuss her strategies with regard to the lesson cycle, classroom management and classroom environment. [Tr @ 142]  

Between the January 23, 1996 observation and March 1996, Fortuna testified that she heard a great deal of noise coming from Respondent’s classroom on numerous occasions.  These observations prompted the drafting of Employer’s Exhibit 9, a memo from Fortuna to Respondent regarding the lack of classroom management. [Tr @ 147] Fortuna identified students off task and Respondent seated throughout this period of time.  Fortuna then requested that Respondent immediately turn in her strategies for classroom management and other instructional strategies, matters which were discussed and requested since Mr. Slade’s evaluation in March 1995.  Respondent was instructed to turn this “unit” in on March 5, 1996.   [Tr @ 151] In addition,  Fortuna directed Respondent to submit all supporting documentation for her Professional Growth Plan by March 29, 1996.  Respondent claims not to have received this memorandum until after March 5, 1996.  Consequently, Respondent failed to comply with Employer’s Exhibit 9 and failed to attend the scheduled conference. [Tr @ 154]   In a memo dated March 6, 1996, 

Fortuna directed Respondent to attend a conference with her and Principal Daniel Salinas on March 7, 1996. [See Employer’s Exhibit 10] [Tr @ 154] Although Fortuna initially did not recall whether Respondent attended this meeting, she did recall writing “no show” on the memo, indicating that Respondent failed to attend the meeting.  Respondent indicated that this was the day she had to leave school to pick up her grandson. [Tr @ 156]

Following Respondent’s failure to attend the March 7, 1996 meeting, Fortuna, whose office neighbors  Respondent’s classroom, heard disruptive noise emanating from Respondent’s room on a consistent basis during instructional hours. [Tr @ 156 and 157] Again, Fortuna directed a memo to Respondent regarding classroom management and scheduled a conference for March 8, 1996 to discuss this matter. [Employer’s Exhibit 11]   Fortuna testified that she was attempting to prepare Respondent for her forthcoming formal observation. [Tr @ 160]

On March 25, 1996, Ms. Barbara Neal conducted a Cluster 5 Classroom Visitation of Respondent.  During the course of her evaluation, Ms. Neal identified numerous inadequacies, to wit: student work samples were out of date [Tr @ 23]; no connection to TAAS objectives [Tr @ 24]; no evidence of a lesson cycle [Tr @24]; poor classroom management [Tr @ 25]; lack of student portfolios [Tr @ 27]; students grades were not supported [Tr @ 29]; Respondent’s grade book was at home [Tr @ 30]; no lesson cycle 

for English III [Tr @ 31]; and ungraded papers in excess of a month old [Tr @ 33].   Neal testified that she discussed these matters with Respondent and Fortuna and characterized  Respondent as non-committal during these discussions. [Tr @ 35] Employer’s Exhibit 12 memorializes the conclusions reached by Neal in her Observation.  

On April 1, 1996, Respondent was directed to meet with school psychologist, Dr. Bob Bourdene.  In her letter to Dr. Bourdene, Fortuna concludes, that “I need your help.  I feel that she [Respondent] will receive another Below Expectations rating this year.  I guess I need help in knowing what is causing Mrs. Green’s behavior and poor performance in the classroom.  Thank you.” [Employer’s Exhibit 15] On April 4, 1996, Respondent met with Dr. Bourdene, a meeting memorialized in Employer’s Exhibit 17.  In his correspondence to Fortuna,  Dr. Bourdene states that Respondent indicated that “most of the issues had been misunderstandings and that she felt that they had been straightened out.. . . In spite of questioning of her about any health, personal or private issues that might be contributing to the concerns you [Fortuna] noted in you letter, she steadfastly denied existence of any other factors.” [Employer’s Exhibit 17] Upon repeated questioning during the Hearing in this matter, Respondent denied discussions concerning health related matters with Bourdene. [Tr @ 570] Later, however, she acknowledges that they did discuss health related matters, but that she did not wish to disclose any personal information. [Tr @ 597]

On April 8, 1996, Fortuna requested another meeting with Respondent to discuss the Professional Growth Plan, staff development, the grade book and lesson plans.[Employer’s Exhibit 16]   At the meeting on April 9, 1996, Fortuna and Respondent discussed the submission of lesson plans on April 12, 1996.  Although Fortuna represented that she was five minutes late for the April 12, 1996 meeting, Respondent failed to return for the meeting. [Employer’s Exhibit 18] (Respondent maintains that Fortuna was in excess of twenty minutes late for this particular meeting.)  Fortuna further maintained that Respondent failed to submit her lesson plans.  Fortuna directed Respondent to meet with Dr. Pegalow, the school psychologist on the following Wednesday and listen to Dr. Harry Wong tapes. [Employer’s Exhibit 18]

On April 30, 1996, Fortuna conducted an appraisal of Respondent. [Employer’s Exhibit 19] At that time,  Fortuna concluded that Respondent had not maintained compliance with her Professional Growth Plan.  On May 10, 1996, Fortuna issued an Appraisal Record reflecting an overall “Below Expectations” rating for Respondent. [Tr @ 197] As a result of this “Below Expectations” rating, Fortuna placed Respondent on another Professional Growth Plan, focusing on Presentation of Subject Matter and Classroom Management and Organization. [Employer’s Exhibit 21] A Professional Growth Plan was developed by Fortuna and Respondent for implementation in the 1996-97 academic year. [Employer’s Exhibit 22]  [Tr @ 201, 202] In her testimony, 

Respondent indicated that she specifically requested a second appraisal in this matter, only to be denied by Principal Salinas. [Tr @ 465-467] Respondent could provide no written documentation to support this.  Salinas, however, did  not recall Respondent  making any such request. [Tr @ 618]

The record is silent for the initial two months of the 1996-97 academic  year.  The Professional Growth Plan, which Respondent submitted for this year, however, is dated October 2, 1996. [Employer’s Exhibit 23]   On October 8, 1996, Fortuna requested a meeting with Respondent to discuss her failure to implement the Disciplinary Management aspect of her Plan. [Employer’s Exhibit 24] Fortuna, on October 9, 1996, visited Respondent’s classroom on four occasions due to excessive noise.  She witnessed the students off task and Respondent seated  at her desk,  doing nothing,  with thirty (30) minutes remaining in the period. [Tr @ 215-216] Contrary to her Plan, there was no evidence of TAAS preparation. [Tr @ 227]    On October 15, 1996, Respondent was, again, specifically directed to immediately implement the Professional Growth Plan. [Employer’s Exhibit 25] Respondent received a copy of this memo on October 17, 1996.  

Again, on October 22, 1996, Fortuna conducted a formal observation of Respondent. [Employer’s Exhibit 26] As a result, Respondent was directed to observe four other teachers. [Employer’s Exhibit 27]  

On October 24, 1996, Respondent was directed to meet with Fortuna and Salinas to discuss her failures to comply with specific directives, her lack of direct instruction, and her failure to implement instructional time lines.

On October 30, 1996, a notification of recommendation for termination was sent to Respondent from Salinas.[Employer’s Exhibit 32] This letter was subsequently amended on January 21, 1997. [Employer’s Exhibit 33]


V.   DISCUSSION
The facts of this case turn on whether or not Respondent, a teacher with twenty-five (25) years experience  at DISD,  has failed to comply with her contract of employment and specific directives issued by her supervisors.  Respondent would like the Court to believe that this matter is one of conflict of personalities and a vendetta by Jean Fortuna against Respondent.  Although Jean Fortuna’s testimony appears credible in this matter, hers is not the only testimony offered by Petitioner.  

The record in this matter is filled  with consistent testimony as to Respondent’s weaknesses in the classroom and her reluctance to change.  Further, the record is fraught with inconsistencies in  Respondent’s testimony.   Respondent asks the Court to acknowledge the existence of  some broad conspiracy, headed by Ms. Fortuna, whose goal is the termination of Respondent, when in fact, the record reflects that Respondent was experiencing difficulties long before Ms. Fortuna came to Skyline High School.  On November 13, 1992, Respondent was placed on a Professional Growth Plan by her then supervisor, C. Krutilik [sic] [Employer’s Exhibit 36] On April 16, 1993, Respondent was placed on yet another Professional Growth Plan. [Employer’s Exhibit 37] On November 23, 1992 and again on February 11, 1994, Respondent’s methods were criticized by her supervisor, Charla McCoy. [Employer’s Exhibits 38 and 39] Then Mr. Slade conducted his evaluation of Respondent in March 1995.  Each of  these evaluations and observations were conducted  prior to Ms. Fortuna’s arrival for the 1995-96 academic year and two occurred prior to the commencement of Respondent’s medical difficulties.  Coincidentally, each of the criticisms issued in the earlier evaluations bear  striking similarities to those issued subsequently by Mr. Slade and Ms. Fortuna.

The record reflects the persistent efforts of the administration of DISD, beginning in November 1992 and continuing until October 24, 1997,  to assist Respondent in her classroom instruction.  There is no evidence that Mr. Slade, Ms. Nash or Ms. Fortuna  had any particular axe to grind with Respondent.  Each time Respondent is presented with an evaluation and Professional Growth Plan, she concedes that she has some deficiencies.  Later she asks the Court to believe that, if a teacher does not concur with the evaluation, they will be terminated.  Similarly, Respondent claims to have requested two follow-up appraisals after those conducted by Mr. Slade and Ms. Fortuna.   Despite the fact that Respondent had every opportunity to request production of such records in this matter,  the record is devoid of any evidence supporting such requests.  

Clearly, Ms. Fortuna had the best opportunity to observe, evaluate, and appraise Respondent.  Similarly, Fortuna had the best opportunity to observe the noise emanating from Respondent’s classroom.  It is clear to the Court that Fortuna and DISD went to great lengths to accommodate and assist Respondent in becoming a more effective classroom instructor.  By her own testimony, Fortuna counseled with Respondent on no less than twelve occasions.  Ironically, Respondent stated that she met only five times with Fortuna, but believes that she should have had more opportunities; [Tr @ 478-479]  

a clear indication that Respondent, herself, believes that she had problems and deficiencies.  Respondent’s testimony in this regard is confused and inconsistent,  at best.  In her deposition as well as her first day of testimony, she indicated that Fortuna was a good person who was only  trying to help her. [Tr @ 447,  468] She further conceded that she did have some deficiencies, including classroom management. [Tr @ 441, 447, 451] In addition,  Respondent asks the Court to believe that her memory is unclear on the issue of whether she was in class on October 9, 1996, yet she is very clear on her specific actions on November 13, 1992.

Additional inconsistencies, which are important to this matter surround Respondent’s surgery.  Throughout her testimony, Respondent would have the Court believe that her surgery occurred in September 1995, when, in fact, Respondent’s own exhibit reflects a September 1994 date. [Employee’s Exhibit 9] In addition, Respondent had every opportunity to discuss this matter with school psychologists Bourdene and Pegalow in an effort to preserve her employment, but she failed to do so.  Her quiet and “passive” demeanor provides little if any excuse for this.  Clearly, at this point, Respondent should have realized that her job was in jeopardy and a frank discussion of her problems could only have benefited her.  


VI.   DISCUSSION OF LAW
The issues of leaving campus without complying with proper District policy and improper grade books provided to Ms. Nash, although important, are not determinative in this matter.  The critical issues in this case turn on Respondent’s continued ability to control the learning environment  and her abject  refusal to comply with directives.  In order to substantiate the termination of Respondent, Petitioner has alleged the violation of numerous DISD Board Policies, including:

#1 
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and or designees.

#3   
Failure of the employee to use his or her best efforts in carrying out one or more of the following areas of professional duties and responsibilities:

a.  
Creating a climate for learning in the classroom.

b.   
Instilling a desire for learning in the classroom.

c.   
Improving teaching techniques.

d. 
Striving consistently to improve student academic performance or teaching performance through participating in staff training/development programs.


#13
Inefficiency, incompetency or inability to perform assigned duties.

#20
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.

#25
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

#29
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract or contained in the employee’s job description or local Board policy.

#32
Any other reason constituting “good cause” under Texas law.

It is the burden placed upon Petitioner to establish, by a preponderance of the evidence that Respondent violated at least one of these local Board Policies.  A violation of any one of the above policies establishes sufficient grounds for termination.  

The Examiner will give due weight to the Board policies, documentary evidence,  facts and testimony elicited at the hearing. 


VII.   CONCLUSION
Based upon the testimony in this matter, the Examiner finds, by a preponderance of the evidence, that, Respondent has violated DISD Board Policies #1, 3a, 3b, 3c, 13, 20 and 29, thereby constituting sufficient grounds for her termination.  The record herein is fraught with evidence of administrators within the DISD providing assistance to Respondent in an effort to preserve her job.  The Examiner and Texas Education Agency sympathize with Respondent’s medical condition.  Since 1992, however, Respondent  has demonstrated her unwillingness to comply with directives issued by supervisors and designed to make her a more effective classroom teacher.  Respondent was given numerous opportunities to discuss her problems in confidential forums with school psychologists, Bourdene and Pegalow, in an effort to preserve her job.  She refused to do so.  It is apparent that Respondent has been experiencing classroom problems since 1992.   Despite her reticence in this regard, DISD provided Respondent with numerous opportunities to maintain her employment, inter alia, no less than  four Professional Growth Plans, numerous workshops, four appraisals, the opportunity to observe other teachers,  and innumerable counseling sessions over the course of five years.  

The mere fact that the venue is Skyline High School gives little, if any,  support to Respondent’s  theory that any level of noise during instructional periods is acceptable or even unavoidable.  Further, the Examiner disagrees with Respondent’s premise that because a teacher was effective in 1972, it goes without saying that they are effective today.  Educational strategies and instructional techniques are dynamic and differ with  conditions.  All things change.  If an instructor is unwilling or unable to change, the system necessarily passes them by.


VII.   RECOMMENDATION
Petitioner, through counsel Robinson, West and Gooden, has requested that Respondent’s employment be terminated for good cause shown.  Based on the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the recommendation of this Examiner that the employment of Respondent be terminated for good cause shown.

Accordingly, Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this ______ day of ______________________, 19____.

_________________________________

PAUL FRANCIS MCNULTY

Certified Hearing Examiner

Texas Education Agency


