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I.


Statement of the Case

By letter dated February 21, 1996, Alief Independent School District proposed to non-renew the employment contract of Franklyn E. Lee, an assistant principal.  The non-renewal proposal was initiated pursuant to Section 21.203(b) of the Texas Education Code and policy reasons established by the Alief Independent School District Board of Trustees.  The reason cited to not renew Mr. Lee's contract was:



"Any activity, school-connected or otherwise, that because of publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee's effectiveness in the District."


On March 14, 1996, the undersigned was selected by the Commissioner of Education to act as the Certified Independent Hearing Examiner.  By written agreement of the parties, the 45-day decision due date was waived and the hearing in this matter was scheduled for May 13, 1996.  Franklyn E. Lee was represented at the hearing by Clay T. Grover, Attorney at Law with the law firm of Essmyer, Tritico & Clary, L.L.P.  Alief Independent School District was represented by Jennifer Jacobs, Attorney at Law, with the law firm of Bracewell & Patterson, L.L.P.  


By agreement of the parties, the decision in this matter was to be rendered by June 3, 1996.


II.


Findings of Fact

Based upon the evidence presented at the hearing in this matter and matters officially noticed, this Hearing Examiner makes the following findings of fact:


1.
Franklyn E. Lee has been employed by Alief Independent School District as an Assistant Principal at Alief Elsik High School under a two year term contract beginning July 1, 1994, and ending on June 30, 1996.  [Lee Exh. #3A; Hearing Transcript, page 16, hereafter T. __].


2.
Mr. Lee's duties as an Assistant Principal at Alief Elsik High School included discipline of students, being part of the instructional leadership team, evaluating faculty members and supervising extracurricular activities.  [T. 51-52, 85].


3.
On November 14, 1994, a male student enrolled at Alief Elsik High School alleged that Mr. Lee had sexually assaulted him.  [T. 40; Alief Exh. #2].


4.
The student alleged that Mr. Lee had called the student's home on Sunday, November 13, 1994, looking for the student; that Mr. Lee learned where the student was working and went to the student's place of employment; that Mr. Lee asked the student to play basketball; that Mr. Lee took the student to his home and gave the student a pair of shorts; that student changed into the shorts in Mr. Lee's garage; that they played basketball; that they then drove around a residential housing area looking at large homes; that Mr. Lee then took the student to an area where homes were under construction and performed oral sex on the student while Mr. Lee masturbated; and then Mr. Lee returned the student home.  [T. 43-45; Alief Exh. #2].


5.
When Mr. Lee was confronted with these allegations by his Coordinating Principal, Mr. Frank Jarrett, he admitted to the facts of the incident except for the sexual acts.  [T. 47].


6.
Mr. Lee was placed on leave with pay pending investigation of the allegations.  [T. 16].


7.
Subsequently, Mr. Lee was indicted for the alleged sexual misconduct.  [T. 16].


8.
Mr. Lee's criminal case has not yet been tried.  [T. 17].


9.
Mr. Lee has been paid approximately $83,000.00 in salary and benefits while being placed on leave with pay.  [T. 17].


10.
Alief Independent School District recommended that Mr. Lee's employment contract not be renewed based upon the following School Board policy reason:



"Any activity, school-connected or otherwise, that because of publicity given it, or knowledge of it among students, faculty and community, impairs or diminishes the employee's effectiveness in the District."

[Alief Exh. #1].


11.
Mr. Lee was informed of Alief Independent School District's proposal not to renew his contract more than 45 days prior to the last day of instruction.  [Alief Exh. #1; T. 19].


12.
The publicity given to the alleged sexual incident between Mr. Lee and the student included a report of Mr. Lee's indictment on a Channel 2 newscast.  [T. 20].


13.
After the news broadcast, four parents contacted Tony Ciarella, the Associate Superintendent for Human Resources for Alief Independent School District to express concerns that Mr. Lee would be at school with their children.  [T. 23].


14.
Mr. Jarrett, the Coordinating Principal of Alief Elsik High School also received three calls from concerned parents shortly after the alleged incident occurred in November, 1994, and when the newscast occurred concerning Mr. Lee's indictment.  [T. 50, 64].


15.
This past April, Mr. Jarrett received a call from a parent who had seen an article about Mr. Lee's indictment in a Fort Bend County paper.  [T. 50].


16.
The students at Alief Elsik High School were made aware of the alleged sexual incident between Mr. Lee and the student either through word of mouth (presumably from the student), from the television report and the newspaper account.  [T. 64, 76-77].


17.
Teachers at Alief Elsik High School were also made knowledgeable of the alleged sexual incident.  [T. 82, 89, 98-99, 102-104].


18.
Ms. Carolyn Brown, the Associate Principal for Instruction at Alief Elsik High School and Mr. Lee's immediate supervisor, testified that she feared that if Mr. Lee returned, he could not be effective because students might threaten to make further accusations against him if they did not receive favorable treatment.  She also expressed fear of potential liability to the school district should another accusation be made against Mr. Lee and that she would need to insure that Mr. Lee was being supervised at all times.  [T. 74-75].  She also expressed concern about the reaction from parents should Mr. Lee return as Assistant Principal.  She opined that there would be suspicion and that he would lack credibility because of the allegations.  [T. 74-76].


19.
Mr. Jarrett also testified that Mr. Lee would not be effective if he returned to Alief Elsik High School because of the potential for students being disciplined to possibly make false allegations against Mr. Lee.  [T. 49].  Moreover, Mr. Jarrett opined that he could not allow Mr. Lee to be alone with students or to supervise school events alone, because of the potential liability to the school district should another accusation be made and because of his past admission as to socializing off campus with the student who made the allegations.  [T. 49, 52-53].  Mr. Jarrett indicated that his concern was that Mr. Lee would continue fraternizing with students and that this would decrease his effectiveness.  Mr. Jarrett also expressed concern about Mr. Lee's effectiveness because of doubt in the community concerning these allegations.  [T. 51].  Moreover, Mr. Jarrett expressed concern that faculty members, who were being evaluated by Mr. Lee could also use the past sexual accusation against him to their advantage.  [T. 52].


20.
Tony Ciarella, the Associate Superintendent for Human Resources, also testified of her concerns about Mr. Lee's effectiveness if he returned to Alief Elsik High School.  She expressed concern about the school district's potential liability should Mr. Lee return and that she would have to ensure that he was supervised at all times.  Moreover, she indicated that they did not have the staff available to constantly supervise Mr. Lee.  [T. 24-25].


21.
Gary Blasig, an Assistant Principal at Alief Elsik High School, also testified that Mr. Lee would not be effective if he returned to Alief Elsik High School.  He indicated concern about students threatening to spread rumors about Mr. Lee if they did not receive less severe disciplinary consequences.  Mr. Blasig testified that it was very important for the assistant principals to maintain a consistent approach toward students and that if word got out that one of the assistant principal's let a student "get off" for misconduct for which another assistant principal would issue detention or SAC then it could disrupt the entire setting.  [T. 88].


22.
Kenneth McCown, an Assistant Principal at Alief Elsik High School testified concerning an incident wherein one student came into his office and closed the door.  Mr. McCown told the student to open the door and the student replied, "Yeah, you don't want the same thing to happen to you that happened to Mr. Lee."  [T. 95].


23.
Jimmy Simmons, a Math Teacher at Alief Elsik High School testified that although he was aware of the general nature of the allegations against Mr. Lee, he did not believe that it had been well publicized to the student body or to the faculty.  He also opined that Mr. Lee could be effective if he returned to Alief Elsik High School as an assistant principal.  [T. 97-98].


24.
Janet Prior, an English Teacher at Alief Elsik High School testified that there were no negative feelings toward Mr. Lee by the faculty and that she did not believe that the student body had knowledge of the allegations against Mr. Lee.  [T. 102-103].


25.
The allegations of sexual misconduct between Mr. Lee and a student have not been proven.  [T. 17].


Discussion

This case raises the difficult issue of whether to non-renew the contract of Mr. Lee, an assistant principal who has been accused, but not proven to have been involved in, sexual misconduct with a student, simply because the publicity and knowledge of the allegations among the students, faculty and community has diminished Mr. Lee's effectiveness in the District.


The Board of Trustees of Alief Independent School District determined that "Any activity, school-connected or otherwise, that because of publicity given it, or knowledge of it among students, faculty, and community, impairs or diminishes the employee's effectiveness in the District," justifies not renewing that teacher or administrator's term contract.  As counsel for Mr. Lee aptly pointed out, under this policy reason, any teacher or administrator may be only a false allegation away from losing their employment with the school district.  However, this is the policy of the Alief Independent School District and it is clear that the policy is designed to ensure that those responsible for educating children within the District can effectively perform their jobs.  Such a policy clearly fosters and promotes a legitimate function of the School District despite the potential hardship that it might place on those who have been falsely accused.  Accordingly, this Hearing Examiner declines to recommend a change or modification of this School District policy.


Alief Independent School District affirmatively established by a preponderance of the evidence that Mr. Lee has been accused of and indicted for sexual misconduct with a student, that publicity of the alleged incident has occurred, namely a television news broadcast and a newspaper article, and that students and faculty at the school and parents in the community have indicated knowledge of the alleged incident.


The school district also established by a preponderance of the evidence that the publicity of Mr. Lee's alleged sexual misconduct with a student and the knowledge of it among the students, faculty and community would impair or diminish Mr. Lee's effectiveness in the District.  The evidence showed that if Mr. Lee returned to Alief Elsik High School, his effectiveness would be impaired or diminished because, (1) there exists a greater potential that students may threaten to bring further allegations against him if they do not receive favorable disciplinary treatment; (2) concerns that Mr. Lee should not be allowed to fulfill his assignments as an assistant principal without supervision because of the potential for further accusations; (3) because of the potential liability of the school district should other accusations surface; (4) concern about how parents of students at the high school would react; and (5) concern that teachers would be uncomfortable with Mr. Lee being their evaluator or supervisor.  [T. 74-78, 88-89].


Each of these reasons are legitimate and establish that Mr. Lee's effectiveness would be impaired or diminished should he return as an assistant principal to Alief Elsik High School.  


Conclusions of Law

1.
The Alief Independent School District complied with the procedural requirements of Chapter 21 regarding non-renewals of term contracts.


2.
The Alief Independent School District proved by a preponderance of the evidence that Mr. Lee's effectiveness would be impaired or diminished should he return to Alief Elsik High School given the publicity of his indictment and knowledge by students, faculty and parents of the allegations of sexual misconduct with a student.


3.
If any conclusion of law is deemed to be a finding of fact or if any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.


Decision and Recommendation

Based on the foregoing Findings of Fact and Conclusions of Law, this Hearing Examiner recommends that Alief Independent School District's proposal to non-renew Mr. Franklyn E. Lee's term contract be upheld.


SIGNED this _______ day of June, 1996.
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James W. Holtz








Impartial Hearing Examiner




