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Statement of the Case

Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, William Ludwig’s   (“Ludwig”) continuing teachers contract pursuant to the contract and Texas Education Code §21.154(5), on the basis of immorality and good cause and Ludwig requested a hearing, pursuant to Texas Education Code §21.159.


John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by Mario L. Vasquez, Assistant General Counsel, Houston Independent School District.  Ludwig is represented by F. Carter Cain, Attorney at Law, Houston, Texas.


By written agreement of the parties they extend the Recommendation date to June 28, 2001. (Exhibit "A")

Findings of Fact

After analysis of the credible evidence, and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I made the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)

1.
Ludwig is currently employed by HISD under a continuing teacher contract under the terms and authority of the Texas Education Code, § 21.151 et seq. [HISD 2]

2.
Ludwig has taught at J.R. Harris Elementary School for approximately thirteen years. [Tr. 313]

3.
Ludwig is a certified teacher in Elementary education and holds and additional Elementary Geography certification. [Tr. 314] 

4.
HISD's Board of Trustees proposed termination of Ludwig's continuing contract with HISD at a meeting held on December 14, 2000, for immorality and good cause. HISD's Board of Trustees alleged that Ludwig engaged in the following conduct which was immoral and constituted good cause.


a.
In September 2000 taking hold of a student's ears and lifting him off the floor by his ears and 


b.
Pushing a female student during a fire drill. [HISD 1] 

5.
HISD alleged that the foregoing conduct violated its policy regarding corporal punishment; does not conform to accepted principles of right and wrong behavior; and, is contrary to the moral standards accepted within the District, violates HISD policy §750.000 that provides students shall be dealt with reasonably, fairly and with patience; and violates HISD policy §570.400 regarding protection from physical assaults. [HISD 1]

6.
By a letter from Interim Superintendent of Schools, Kaye Stripling, Ed.D. dated April 9, 2001, HISD amended its notice to Ludwig to add that it had learned of additional conduct which it alleged violated the foregoing policies and constituted good cause to terminate his continuing contract with HISD: 


a.
Lifting students in years past in addition to the incident in September 2000 and 


b.
Hitting numerous students when they did not have their homework.



[HISD lB] 

Claim of Pushing a Student During a Fire Drill 

7.
During a fire drill one of Ludwig's students refused to leave the class room.  [Tr. 268] 

8.
Ludwig attempted to persuade the student to leave, but she continued to refuse. [Tr. 269-270]

9.
Ludwig used reasonable physical force to remove the student from the classroom. [Tr. 345]

10.
The force Ludwig used was appropriate to the circumstances. [Tr. 170-171]

Claim of Hitting Students When They Did Not Have Their Homework
11.
Ludwig occasionally placed his hand on a student's shoulder or head and tapped that hand with his other hand. This sometimes happened when a student failed to bring assigned homework to class. This sometimes happened when Ludwig was being playful. None of these incidents were corporal punishment. None of these incidents involved unreasonable force.  This action did not cause physical harm to the student. None of these incidents disparaged Ludwig's students. [Tr. 234-235, 244-245,257,331,363]

Lifting Students by the Ears 

12.
In September 2000 and also in previous years, Ludwig performed an illusion with some of his students in which the student appears to be lifted by the ears, but actually supports himself by holding on to Ludwig's wrists. [Tr. 151, 322, 330, 369]

13.
In September 2000 Ludwig lifted a student as an illusion, but the student was surprised and  did not realize what was happening and was embarrassed by being lifted. [Tr. 153 & 160]

14.
When Ludwig lifted students as an illusion it was not for disciplinary purposes. [Tr. 346, 369-370]

15.
The lifting did not cause physical harm to the student. [Tr. 322]

Discussion

As previously stated, HISD contends that it has lawful cause to terminate Ludwig’s continuing contract based on the following reasons:


a.
Immorality [and]


g.
Good cause as defined by the teachers’ continuing contract, and the Texas Education Code. [HISD 1 and 1B]


Therefore, HISD must prove by a preponderance of the evidence, that it had lawful cause to propose termination of Ludwig’s continuing contract.  Tex. Ed. Code, §21.256(h).  That is, the greater weight and degree of credible evidence must support an act of immorality, and/or, "good cause." 


The preponderance of the credible and persuasive evidence herein does not support the allegations of HISD, that Ludwig acted immorally, or that there is good cause to terminate his continuing contract.

A.  IMMORALITY


HISD board policy §570.310(a) [HISD 64] defines immorality as "conduct which the board determines is not in conformity with the accepted principles of right and wrong behavior, or which the board determines is contrary to the moral standards which they accept within the district."


HISD accuses Ludwig of acting immorally in physically disciplining certain students on several occasions.


The "moral standards" of HISD includes physical discipline of the student by teachers or administrative personnel, in limited situations and under certain circumstances. [HISD 59, 60 &61]  It can be concluded that physical discipline of a student may or may not be considered "immoral" depending on the circumstances and technicalities.  Physical contact by a teacher to a student may not be "immoral" depending on the circumstances, technicalities and the perception of the individuals.


The conduct for which Ludwig is accused, and is a basis of his termination, was not discipline, but used (perceived) by Ludwig as a way to motivate students or to impress students to do better.  Practically all students understand and accept the acts as intended.  No students were harmed but may have caused a student to be surprised or embarrassed.  There is no credible evidence that the acts were aggressive or putative in nature, and in fact the evidence is overwhelming that the acts were done jokingly or in jest, and to impress the students in a positive way.  The acts were not intended as corporal punishment or disciplinary in nature and there is no persuasive evidence that the contact was unreasonable, offensive or harmful. 
Incident No. 1
Ludwig is accused of lifting a student, Aaron G., by his ears on September 28, 2000.


HISD’s characterization that Ludwig pulled the ears is misplaced.  Ludwig’s characterization of this being an illusion, is more appropriate.  Most fathers and grandfathers are familiar with this "illusion,"  by having had it done to them or seeing it done.  Had Ludwig actually lifted Aaron, who weighed approximately sixty (60) pounds, by his ears and held him off the ground for a couple seconds, there would had been recognizable injury and substantial pain to Aaron.  It is more likely that the illusion occurred in the manner described by Ludwig, that he merely makes contact with the ears and the student holds his (Ludwig’s) wrists with his hands, and is lifted.  It is also more likely that this act surprised Aaron, a quiet and obedient student, than harmed him.  When he described the act to his parents the incident became misinterpreted and progressed to this point.  With hindsight being 20/20 it is perhaps likely that Ludwig exercised poor judgment.  The vast majority of the students understand the purpose, but it cannot be denied that some students, not to mention parents may find it offensive.  It is probably an act that will not be repeated by Ludwig.  The record further reflects that Mr. Ludwig had done this illusion on other occasions, with other students without incident.  It is clear however, that this was not done as corporal punishment or for disciplinary purposes.   

Incident No. 2

Ludwig is accused of pushing a student, Adanary C. on or about October 11, 2000.


This incident occurred at or near the time Adanary was being disciplined by standing in the corner, an apparent acceptable form of punishment.  The fire alarm sounded and students and staff promptly exited the rooms pursuant to fire drill procedure.  Adanary refused to leave the room because she was upset at being disciplined by Ludwig.  It is not clear whether Ludwig knew at the time that the fire alarm was a drill, however even if it was known, under these circumstances a teacher’s protective instincts and reactions are engaged.  It appears Mr. Ludwig took Adanary by the shoulder and arm and forcefully escorted her out of the classroom, even though she did not want to go.  It does not appear that the force in this case was unreasonable and in fact appears it was justified and reasonable force in order to remove a child from a potentially dangerous situation, HISD Board Policy 570.400.  [HISD 63].
Incident No. 3
Ludwig is accused of hitting students when they did not have their homework.



This is another mischaracterization of Ludwig’s teaching style.  On occasions Ludwig would place his hand on the shoulder or head of an individual student and touch or tap his hand.  This in fact gave the student the impression that they were being disciplined or that discipline may be forth coming.  Again, it was an illusion used by Ludwig to impress upon his students to perform up to their capabilities.  No force or excessive force was used.  The act was not done for disciplinary reasons, or as corporal punishment, or putative in nature.  Again, most would understand, but a few may take offense.  This act too, will probably not be repeated by Ludwig.
Incident No. 4
Ludwig is accused of disparaging a student and embarrassing a student,

Adanary C., during class.


It appears that Adanary has an eye condition that causes her eyes to be slightly crossed.  On one occasion, during a class session, Ludwig after observing Adanary straining her eyes, commented that Adanary should not cross her eyes intentionally, as it would only make them worse.  Perhaps this may be perceived as insensitive,  however,  the evidence suggests that Mr. Ludwig was trying to help keep Adanary’s condition from getting worse, in that she should make a conscious effort to not cross her eyes.  After he realized the comment embarrassed the student, he apologized to the student for making the comment in front of the class.
B.  
GOOD CAUSE


The incidents described above under acts of "immorality" are also HISD’s basis of "good cause" for terminating Ludwig’s contract.  For the very same reasons that the acts did not rise to the level of "immorality" the conduct does not rise to "good cause" for termination.  The expert for the district also had problems with this being the basis for termination and was very equivocal, as the record supports. [Tr. 295-296]  This Hearing Examiner does not feel the evidence supporting the incidents as "good cause" to terminate.



Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.158 and 21.251(a)(1).

2.
Houston Independent School District has failed to sustain  its burden by a preponderance of the evidence of lawful cause as described in his teacher’s contract to terminate Ludwig’s continuing contract.

3.
The incidents of alleged physical contact with students herein by Ludwig do not rise to the level of immorality, corporal punishment, or unreasonable force.

4.
The incidents, and acts of Ludwig, described herein do not constitute good cause for termination.

5.
Any conclusion of law deemed to be a finding of fact is hereby adopted as a finding of fact.

Recommendation


Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees reject the Administration’s recommendation to terminate the Respondent, William Ludwig and reinstate Respondent to his teaching position.


SIGNED and issued this _____ day of June, 2001.

                                                               ____________________________






      JOHN W. DONOVAN

CERTIFIED INDEPENDENT HEARING EXAMINER

CERTIFICATE OF SERVICE

I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the ____ day of June, 2001.

Mr. Mario Vasquez, Attorney

HISD - Legal Department

3830 Richmond

Houston, Texas 77087

Mr. F. Carter Cain





3701 W. Alabama, Suite 302

Houston, Texas 77002 








_________________________









John W. Donovan
�References to Exhibits offered and admitted into evidence by HISD are designated as follows: [HISD ___]”.  References to Exhibits offered and admitted into evidence by Ludwig are designated as follows: [Ludwig ___]. 


�References to the Transcript from the hearing are designated in the following manner: “[Tr. __].”








