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Statement of the Case
Respondent, SARAH COLBERT, is appealing the recommendation of the DALLAS INDEPENDENT SCHOOL DISTRICT, Petitioner, that Respondent be suspended for five (5) days without pay for good cause.


Petitioner, DALLAS INDEPENDENT SCHOOL DISTRICT, (sometimes referred to hereinafter as “DISD”) is represented by Sonya D. Hoskins, of Robinson, West & Gooden, P.C., 400 South Zang Boulevard, Suite 600, Dallas, Texas 75208.

Respondent, SARAH COLBERT, (sometimes referred to hereinafter as “Respondent” or “Ms. Colbert”) is represented by James P. Barklow, Jr., of The Law Offices of James P. Barklow, Jr., 6116 North Central Expressway, Suite 500, Dallas, Texas 75206.

Ellen H. Adams is the Certified Independent Hearing Examiner appointed by the Commissioner of Education of the State of Texas to hear this matter and submit this Proposal for Decision after Donald Hicks, the Hearing Examiner originally assigned to the case, requested that he be allowed to withdraw.

On Friday, February 2, 2001, a closed hearing on this matter was convened before Ellen H. Adams, Certified Hearing Examiner appointed by the State Commissioner of Education, at the Personnel Office of the DISD.  The hearing was concluded on the same day after closing statements by both parties.


Discussion
Respondent was employed by DISD in August 2000 as a classroom teacher at A. Maceo Smith High School and assigned to a self-contained special education classroom.  At the time Respondent began her teaching duties, she had not received any  training in classroom management and discipline and had not had an opportunity to begin the course work required for alternative certification.  Her classes were quite large (often as many as 27), and the students were diverse in age (13 to 18).   Although there was a teaching assistant assigned to the special education department, the assistant had not been to Ms. Colbert’s classroom to assist her prior to August 29, 2000, the date of the incident which gave rise to the discipline being proposed against Ms. Colbert.  
Respondent was responsible for teaching six or seven different subjects and, in addition to her regular classroom teaching, Ms. Colbert began tutoring students on Mondays, Wednesdays and Fridays from 8:00 a.m. to approximately 8:40 a.m. and provided juice and doughnuts or pastry for the students who participated.

On August 29, 2000, during the last class period, the students in the class, approximately 24-27 in number, were talking and disrupting the attempted instruction; and when one particular student continued to talk and disrupt the class, despite Respondent’s requests for him to cease, Respondent called the student to the front of the class.  Respondent removed a wooden paddle that had been left in the closet by someone other than Respondent and pretended to present herself as a serious disciplinarian who was intent on bringing order to the classroom.  The other students began laughing and the student at the front of the room, who also was laughing,  began a parody of being struck with the paddle.  In the frivolity and in the course of swinging his arms around as if to protect himself from the paddle, the student struck the paddle with his arms.  By then Respondent had joined in the laughter and the mood of the moment and pretended to tap, or might have actually tapped, the student with the paddle.  At some point thereafter, the bell rang and all of the students left the classroom. 

The following day, August 30, 2000, the principal summoned Respondent to the principal’s office and informed her that the unruly student had been injured by Respondent’s actions; that the student’s grandmother had come to the school to report the incident; and that because of the incident and the need to investigate it, Respondent was being placed on leave.

When Respondent returned to school from the administrative leave, she was informed that the principal was recommending that she be suspended for five days without pay, for good cause, specifically because Respondent violated district policy relating to administering corporation punishment, displayed poor judgment and inappropriate conduct related to the disciplining of the students on August 29, 2000, and used an inappropriate and unauthorized device to administer corporal punishment.

Respondent appealed the recommendation.

 

Findings of Fact
After due consideration of the evidence and matters officially noted, in my capacity as Certified Hearing Examiner, I make the following findings of fact (citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular finding of fact):
1.         Sarah Colbert was employed as a classroom teacher by DISD for the 2000-2001 school year and assigned to work with special education students at A. Maceo Smith High School. (Tr. 12, 114)

2.
Sarah Colbert was participating in DISD’s Alternative Certification Program pursuant to Section 21.049 of the Texas Education Code but had not had any instruction, course work or classroom observation dealing with classroom management and discipline prior to assuming her duties in the classroom. (Employer’s # 8, Tr. 34-38)

3.
In addition to her classroom instruction, Sarah Colbert also offered tutoring to students, with juice and some type of pastry, on Mondays, Wednesdays, and Fridays from 8:00 a.m. to approximately 8:40 a.m. (Tr. 70-71, 92, 105, 203-204, 215-216)

4.
Prior to commencing her actual duties in the classroom, Sarah Colbert had been present during staff development and received a copy of the A. Maceo Smith faculty handbook which stated, in part,  that only the principal could administer corporal punishment as a form of disciplinary action.  (Tr. 15-16, 26-27, Employer’s #6)

5.
Sarah Colbert was aware that there was a wooden paddle located in the closet of the classroom assigned to her,  but the paddle did not belong to her and was already in the closet when she first went to the classroom to prepare for classes.  (Tr. 39-42)

  6.
There were other paddles kept by other teachers in the school which were actually used by those teachers to discipline a student.  (Tr. 82, 85-86, 95, 101-103, 112, 179, 213)

7.
No sanctions were ever taken against any of the other teachers or coaches who maintained paddles or used them to discipline students (Tr. 170, 179-180, 213)

8.
On August 29, 2000, when Sarah Colbert removed the paddle from the closet, Sarah Colbert did not intend to use the paddle to administer corporal punishment to Brandon G. (Tr. 44,  47)

9.
During the incident in question, the other students were laughing, Brandon G. was laughing and then Sarah Colbert began laughing as well. (Tr. 44-45, 47, 85, 201-202) 

10.
The jovial atmosphere in the classroom and the laughter on the part of Brandon G. and the other students and eventually Sarah Colbert is not compatible with a conclusion that Sarah Colbert intended to administer corporal punishment to Brandon G.   

 
11.
The contact between the paddle and the arm or arms of Brandon G. was caused by Brandon G.’s swinging his arms backwards and coming into contact with the paddle which was being held by Sarah Colbert. (Tr. 45, 84-85)


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Independent Hearing Examiner, I make the following Conclusions of Law:

1
The Dallas Independent School District did not prove by a preponderance of the evidence that Sarah Colbert violated District Policy FO (Local) relating to the District’s procedure for administering corporal punishment.

2.
The Dallas Independent School District did not prove by a preponderance of the evidence that Sarah Colbert used an inappropriate and unauthorized device to administer corporal punishment.

3.
While Sarah Colbert may have displayed poor judgment on August 29, 2000, her conduct did not constitute failure to perform her duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  

4.
Good cause does not exist for the suspension of Sarah Colbert for five (5) days without pay.


Recommendation
After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Respondent, Sarah Colbert, not be suspended without pay for five days; and 

IT IS FURTHER RECOMMENDED that no further action be taken by the Dallas Independent School District with respect to the charges alleged in this proceeding.

SIGNED AND ISSUED this ______day of February, 2001.

_________________________________

Ellen H. Adams


Hearing Examiner 
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