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Statement of the Case


Respondent, Ben Miedema (Mr. Miedema) appeals the decision of Petitioner, Harlandale Independent School District (HISD), to terminate his continuing contract of employment as a teacher.  HISD contends that it had good cause to propose termination of Mr. Miedema’s continuing contract based upon poor classroom management, unprofessional conduct with students, the use of unacceptable and inappropriate instructional materials, and insubordination to his supervisor’s directives.  Good cause is defined by Section 21.156 of the Texas Education Code as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”


Mr. Miedema is represented by Mr. Kevin Lungwitz, Staff Counsel with the Texas State Teachers Association.  HISD is represented by Mr. Juan Cruz and Mr. Bob Ramirez with the law firm of Escamilla & Poneck, Inc. in San Antonio, Texas.  Mark Frazier is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

Findings of Fact


After due consideration of the credible evidence and the matters officially noticed, in my capacity as hearings examiner, I make the following findings of fact:


1.  Mr. Miedema has been a licensed Texas school teacher for the past ten years and has worked for HISD all of that time.  Prior to the 1995-96 school year, Mr. Miedema worked as a teacher at McCollum High School within HISD.  During the 1995-96 school year, Mr. Miedema worked at Terrell Wells Middle School (TWMS) for the first six weeks as a social studies and in-school suspension teacher, and for the rest of the year as a career investigations teacher.


2.  For the five year period prior to the 1995-96 school year, Mr. Miedema received annual teacher appraisals indicating that his performance exceeded expectations (Respondent’s Exhibit 17).


3.  There is no evidence in the record of student or parent complaints or disciplinary action taken by McCollum High School administrators or HISD regarding Mr. Miedema’s performance as a teacher prior to the 1995-96 school year.


4.  The 1995-96 school year was the first at TWMS for Mr. Miedema and Mr. Roland Cadena, its principal, and they did not know each other prior to that school year.


5.  The TWMS administration did not receive any student or parent complaints or take any disciplinary action regarding Mr. Miedema’s performance as a social studies or in-school suspension teacher during the first six weeks of the 1995-96 school year.


6.  At or shortly before the end of the first six week session of the 1995-96 school year, the initially assigned career investigations teacher, Ms. Sobie Gorena, resigned and Ms. Veronica Cruz was temporarily placed in her class as a substitute teacher.  Several days later Mr. Miedema was assigned by Mr. Cadena to teach the career investigations class for the remainder of the school year.  Ms. Cruz remained in the career investigations classroom for approximately one and one-half weeks to assist Mr. Miedema with transitional work, including the reconstruction of the grade book for the first six weeks which was missing.


7.  There were disciplinary problems in the career investigations classes during the first six weeks of the 1995-96 school year, but there is insufficient evidence to support a finding that poor student conduct was the basis for Ms. Gorena’s resignation.


8.  During the week and a half that Ms. Cruz was assisting Mr. Miedema in the career investigations classroom in early October, 1995, Ms. Cruz brought two movies, “Outbreak” (rated ‘R’ - no one under 17 admitted without parent) and “The Making of Die Hard” (no rating), into the classroom and, after consulting with Mr. Miedema, they were shown to the career investigations students.  Mr. Miedema was the teacher in charge of the career investigations classes during the viewing of these movies.  Mr. Miedema did not personally preview either of these movies (although he did see television advertisements for “Outbreak”) to determine the appropriateness of content and applicability to course objectives, did not indicate his intent to show them in his lesson plan(s) or  otherwise obtain administrative approval before showing them, and did not obtain parental consent before showing the movies to his students, despite the “R” rating of one of them and the use of foul language in “Outbreak.”


9.  On three occasions, October 4, 1995, October 6, 1995, and November 1, 1995, Mr. Cadena wrote memoranda to Mr. Miedema regarding, among other things, his concern that Mr. Miedema was showing his students unapproved and inappropriate movies (See Petitioner’s Exhibits 7-2, 6-1 and 6-2).  The November 1, 1995 memorandum specifically directed Mr. Miedema to “not show ‘R’ rated movies and/or non administratively approved films…”, and warned him that his failure to comply with this directive “will be cause for disciplinary action and/or possible termination for insubordination.”


10.  On December 1, 1995, Mr. Miedema started to show one of his classes the movie “Grease” (rated ‘PG’ - parental guidance suggested for children under age 13) because some of the students were planning to put on the play “Grease” later in the year.  During the movie, Ms. Rebecca Crabtree, then vice-principal for the sixth grade, walked into the classroom and, upon observing the movie being shown, directed Mr. Miedema to stop showing the movie because she felt in was inappropriate and not related to any educational objective of the course.  Ms. Crabtree documented her concerns regarding Mr. Miedema’s showing of this movie in a memorandum to Mr. Cadena on December 8, 1995 (Petitioner’s Exhibit 4).  Mr. Miedema did not obtain parental consent prior to showing this movie to his students, and did not, despite the clear directive in Mr. Cadena’s November 1, 1995 memorandum, indicate in his lesson plan for December 1, 1995 that he would be showing this movie or otherwise obtain administrative approval to show this movie.


11.  Martin A. was a student in Mr. Miedema’s 3rd period class during the Spring semester.  Martin A. had severe discipline problems in Mr. Miedema’s class and in other classes at TWMS.  On one occasion, Mr. Miedema grabbed Martin A. by the shoulder for the purpose of removing him from a desk that he was sitting on after Martin A. refused to respond to several verbal requests to get down.  The last verbal request was given in a raised voice at a distance of approximately two feet.  There is insufficient credible evidence that to support findings that Mr. Miedema ever called Martin A. “boboso”, insinuated that Martin A. was a trash picker, or that Mr. Miedema ever called a student “dickhead”, as was alleged.


12.  Rene C. was a student in Mr. Miedema’s 3rd period class during the Spring semester.  Rene C. had severe discipline problems in Mr. Miedema’s class and in other classes at TWMS.  On one occasion, Mr. Miedema grabbed Rene C.’s raised arm for the purpose of removing a piece of ceiling tile from his hand that Mr. Miedema reasonably believed was about to be thrown across the classroom.  Rene C. then left the classroom and reported the incident to Mr. Andrew Bock, the eighth grade vice-principal.  Rene C. was not physically harmed by Mr. Miedema and no student was harmed by the piece of ceiling tile that was never thrown, thanks to Mr. Miedema’s intervention.  There is insufficient credible evidence to support a finding that Mr. Miedema ever called another student a “dickhead” as Rene C. alleged.


13.  Amanda V. was a student in one of Mr. Miedema’s classes during the Fall semester.  Amanda V. testified that on one occasion she saw Mr. Miedema grab an unidentified male student by the arm and drag him out of the classroom, on another occasion Mr. Miedema failed to discipline another student who called her a bad name in front of the whole class, and that Mr. Miedema often called her and other students “stupid.”  There is insufficient credible evidence in the record to support a finding that either of the alleged incidents ever occurred or that Mr. Miedema ever called any student(s) “stupid.”


14.  Stephanie C. was a student in Mr. Miedema’s 3rd period class in the Fall semester.  Stephanie C. testified that on one occasion Mr. Miedema grabbed a student named Samuel H. by the arm and told him to sit down when he was trying to leave the room to purportedly speak with a vice-principal.  There is insufficient credible evidence in the record to support a finding that this alleged incident ever occurred.


15.  Mr. Cadena testified that there were three allegations of physical mistreatment lodged against Mr. Miedema by students during a one week period in February and/or March which led him to suspend Mr. Miedema with pay while an investigation could be conducted (See Petitioner’s Exhibit 6-3,4).  Mr. Miedema was subsequently taken off of suspension and reassumed his duties as teacher of the career investigations classes after the investigation did not result in a finding that there was any inappropriate conduct warranting disciplinary action against Mr. Miedema (See Respondent’s Exhibit 16).  There is insufficient evidence in the record to support a finding that Mr. Miedema acted inappropriately with regard to any of the alleged incidents which resulted in his suspension with pay.


16.  All teachers at TWMS were required to turn in lesson plans for the following week before they left the school campus on Fridays.  Mr. Miedema testified that at the beginning of the school year Mr. Cadena directed him to turn in his lesson plans to Mr. Cadena on Fridays.


17.  Mr. Miedema failed to turn in his lesson plan as required on October 6, 1995.  On that same date, Mr. Cadena sent a memorandum to Mr. Miedema noting his failure to turn in the lesson plan and again directing him to, among other things, “submit your lesson plans to me on Fridays or the last day of the school week” (Petitioner’s Exhibit 6-1).  There is insufficient evidence in the record to support a finding that Mr. Miedema had a valid excuse for not turning in his lesson plan on Friday.


18.  On November 1, 1995 Mr. Cadena sent Mr. Miedema a memorandum stating that “you have just attended the Teacher Enhancement Program and have had professional growth in the areas of the lesson cycle…”, directing him to “…utilize the lesson cycle…”, and warning him that his failure to do so “…will be cause for disciplinary action and/or possible termination for insubordination” (Petitioner’s Exhibit 6-2).


19.  On Friday, December 8, 1995, Mr. Miedema again failed to turn in his lesson plan for the upcoming week.  Mr. Miedema turned in his lesson plan the following Monday morning.  Mr. Cadena sent Mr. Miedema a short undated note stating that his lesson plan was due on “12-8-95, not “12-11-95” (Petitioner’s Exhibit 7-7).  There is insufficient evidence in the record to support a finding that Mr. Miedema had a valid excuse for not turning in his lesson plan on Friday, December 8, 1995.


20.  Three Fall semester students (Amanda V., Stephanie C., Jessica L.), two Spring semester students (Martin A., Rene C.), the teacher in the classroom adjacent to Mr. Miedema’s during the Spring semester (Mr. Steven Kensing), a teaching assistant who acted as a chaparone on a field trip with Mr. Miedema during the Fall semester (Ms. Irma Castillo), a hall monitor employed during the Spring semester (Ms. Maciella Marquez), the Fall semester 6th grade vice-principal / Spring semester academic dean (Ms. Crabtree), the 8th grade vice-principal, and the principal (Mr. Cadena), all provided testimony bearing on Mr. Miedema’s classroom management skills and/or his possible insubordination.


21.  All five student witnesses described a classroom that was out of control, where some students tried to learn and others did whatever they wanted with little disciplinary control from Mr. Miedema, and where classroom assignments usually lasted no more than 30 minutes out of the 90 minute class period, after which the students pretty much did as they pleased.  Four of the students (Rene C., Amanda V., Stephanie C., Jessica L.) stated that students routinely yelled at the teacher or used bad language in the classroom and that Mr. Miedema rarely did anything about it.  Three of the students (Amanda V., Stephanie C., Jessica L.) stated that students often ate food in class and that Mr. Miedema did nothing about it.  I find this evidence to be credible and an accurate reflection of the environment that existed in Mr. Miedema’s career investigations classes during the Fall and Spring semesters.


22.  Based on numerous visits to Mr. Miedema’s classroom during the Spring semester, Ms. Marquez characterized the classes as “out of order”, in that students were routinely hanging around outside the door during class time, talking, not working on assignments, wandering around the classroom, and using bad language in the classroom.  I find this evidence to be credible and an accurate reflection of the environment that existed in Mr. Miedema’s classroom during the Spring semester.


23.  Mr. Kensing never entered Mr. Miedema’s classroom, but he stated that he frequently heard excessive noise, disruption, and loud banging sounds coming from Mr. Miedema’s adjacent classroom.  I find this evidence to be credible and an accurate reflection of the environment that existed in Mr. Miedema’s classroom during the Spring semester.


24.  Ms. Castillo stated that during a field trip in the Fall semester some of Mr. Miedema’s students showed no respect for Mr. Miedema in that they ignored him when he tried to verbally restrain their poor behavior, and that on one of the few occasions when she entered Mr. Miedema’s classroom, a piece of paper was thrown in her general direction by an unidentified student.  I find this evidence credible and relevant to the issue of Mr. Miedema’s ability to control his students behavior during the Fall semester.


25.  Ms. Crabtree stated that she entered Mr. Miedema’s classroom on several occasions and that she observed a general lack of focus, students not on task, and students talking to each other.  Ms. Crabtree stated that on one occasion, while acting in her capacity as academic dean, she specifically directed Mr. Miedema to ensure that his students had some work to do in the cafeteria when they were temporarily unable to be in the classroom, and that when she later checked the students were just sitting around talking to each other.  Ms. Crabtree also stated that she discussed work deficiencies with Mr. Miedema  on about six occasions throughout the year.  I find this evidence to be credible and relevant to the issues of classroom management, insubordination, and remediation.


26.  Based upon his approximately 10 to 15 visits to Mr. Miedema’s classroom throughout the school year, Mr. Bock stated that it was a chaotic environment where students were “doing their own thing.”  Mr. Bock stated that he received more than the normal amount of disciplinary referrals from Mr. Miedema’s classroom, such that he felt compelled on February 23, 1996 to send a memorandum (Petitioner’s Exhibit 5) to Ms. Crabtree requesting that she investigate whether the students in those classes were receiving the required academic skills.  Mr. Bock also stated that on one occasion he was called to Mr. Miedema’s class because a student had thrown a stink bomb across the room, and the student who admitted throwing the stink bomb later showed Mr. Bock where he had hidden additional stink bombs in the classroom.  I find this evidence to be credible and relevant to the issue of Mr. Miedema’s classroom management skills.


27.  Mr. Cadena stated that he first personally observed classroom management problems when he entered Mr. Miedema’s classroom in October, 1995, because he heard loud noises coming from the room.  Mr. Cadena also stated that he regularly popped in on all his teachers’ classes once or twice a month, and that in his Spring walk throughs of Mr. Miedema’s classroom he continued to observe students not paying attention and talking to each other.  On March 26, 1996, Mr. Cadena made a note to his file indicating that he met with Mr. Miedema on that date to inform him that his students were not listening to him at all the previous day when Mr. Cadena was observing in his classroom and that poor classroom management skills were visible (Petitioner’s Exhibit 7-10).  He generally characterized the classroom as one where the teacher was not in control and the students lacked direction.  I find this evidence to be credible and relevant to the issue of Mr. Miedema’s classroom management skills.


28.  Mr. Cadena notified Mr. Miedema in writing of his concerns regarding his classroom management on several occasions.  On October 4, 1995, and again on October 6, 1995, Mr. Cadena sent memoranda to Mr. Miedema concerning various classroom management problems (Petitioner’s Exhibits 7-2 and 6-1, respectively).  The October 6th memorandum specifically informs Mr. Miedema that his classroom preparation and management are not acceptable and directs him to improve his professionalism and classroom management immediately.


29.  On October 10, 1996, Mr. Cadena sent a memorandum (Petitioner’s Exhibit 8) to the HISD assistant superintendent listing seven teachers, including Mr. Miedema, who “are to attend the Teacher Enhancement sessions scheduled for October 16-20, 1995, from 1:00p.m. to 4:00p.m.”  The training was reduced from five days to four, but Mr. Miedema attended only three days of the training.  He failed to attend the day of training that included instruction in classroom management/discipline because he claimed that he could not find a substitute teacher for his classes.  Mr. Bock and Ms. Crabtree stated that HISD uses a computerized substitute teacher locator system and that if Mr. Miedema would have reported his need for a substitute in a timely fashion, the school district would assume responsibility for locating a substitute teacher.  I find that there was no valid excuse for Mr. Miedema’s failure to attend any part of the teacher enhancement sessions.


30.  On November 1, 1995, Mr. Cadena sent two more memorada to Mr. Miedema regarding continued classroom management concerns (Petitioner’s Exhibits 6-2 and 7-6).  The first memorandum points out that Mr. Miedema had just attended the Teacher Enhancement Program and received professional growth in the areas of the lesson cycle, effective teaching practices, classroom management/discipline, and learning environment, directs Mr. Miedema to “…maintain the appropriate classroom management/discipline, maintain a learning environment, practice effective teaching, and utilize the lesson cycle”, and warns Mr. Miedema that “failure to do so will be cause for disciplinary action and/or possible termination for insubordination.”


31.  On December 13, 1995, Mr. Cadena sent another memorandum (Petitioner’s Exhibit 7-8) to Mr. Miedema regarding classroom management concerns and insubordination.


32.  On March 15, 1996, Mr. Cadena sent a memorandum (Respondent’s Exhibit 18) to Mr. Miedema informing him that he was recommending to the personnel department that his teaching position at TWMS and his contract with HISD “not be renewed” for the 1996-97 school year.


33.  On April 24, 1996, Mr. Cadena conducted an in-class appraisal of Mr. Miedema, using the Texas Education Agency’s Texas Teacher Appraisal System Appraisal Record form (Petitioner’s Exhibit 9).  The summative ranking for Mr. Miedema was below “3”, which constitutes below expectations performance, and Mr. Cadena stated that it was the lowest ranking given to any of his teachers.


34.  On May 2, 1996, Mr. David Sosa, president of the board of trustees of HISD sent a letter (Respondent’s Exhibit 1) to Mr. Miedema informing him of the board’s decision to propose his termination from employment on the grounds of poor classroom management, unprofessional conduct with students, the use of unacceptable and inappropriate instructional materials, and insubordination to supervisor’s directives.

Discussion


HISD must prove by a preponderance of the evidence that it has good cause to terminate Mr. Miedema’s continuing contract of employment, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  HISD claims that it has good cause to terminate Mr. Miedema’s  employment contract on the following grounds:

1.  Poor classroom management;

2.  Unprofessional conduct with students;

3.  The use of unacceptable and inappropriate instructional materials; and

4.  Insubordination to his supervisor’s directives.


Before addressing each of these alleged grounds for termination, I first must address the argument made by Mr. Miedema that good cause does not exist because there is no evidence in the record of standards of the profession as recognized and applied in similarly situated school districts in this state.  While good cause is defined in Tex. Educ. Code Sec. 21.156 as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state, I do not agree that specific testimony regarding the accepted standards of conduct in similarly situated school districts must be presented at hearing.  These accepted standards of conduct may be discerned from an examination of prior Commissioner of Education decisions and by reference to the Texas Code of Ethics and Standard Practices for Texas Educators.  See, Everton v. Round Rock ISD, Docket No. 070-R2-1091 (Comm’r Dec. April 1995); Baker v. Rice Consolidated ISD, No. 227-R2-493 (Comm’r Dec. Sept. 1995); 19 TAC 177.1.

1.  Poor classroom management.


The evidence is overwhelming that Mr. Miedema did a poor job of managing his career investigations classroom in both the Fall and Spring semesters of the 1995-96 school year.  Five students and six adult TWMS staff and administrative personnel all provided credible testimony regarding the generally chaotic atmosphere that existed within Mr. Miedema’s classroom throughout the school year, and no credible evidence was presented to suggest that any of these witnesses had a motive to fabricate testimony.

Mr. Miedema argues that most of his classroom management problems occurred in the first four to six weeks after he was assigned to teach career investigations, that the students that he inherited were so poorly behaved that the previous teacher resigned in frustration, and that he needed some transition time to adjust to teaching a new subject and a new group of students.  This argument does not, however, explain the continued classroom management problems that Mr. Miedema experienced later in the Fall semester and in the Spring semester.

The evidence also clearly reflects that Mr. Miedema was made aware of his classroom management deficiencies by TWMS administrators throughout the school year, was provided guidance regarding those deficiencies by TWMS administrators, and was directed by Mr. Cadena to attend a teacher enhancement program dealing with classroom management, which he failed to attend without a valid excuse.

2.  Unprofessional conduct with students.


There is no credible evidence that Mr. Miedema ever physically or verbally abused any of his students.  There is evidence that on one occasion he unnecessarily raised his voice in close proximity to a student while attempting to verbally restrain him from sitting on a desk, but this evidence alone would not constitute good cause for termination.  The physical restraint used by Mr. Miedema in removing Martin A. from the top of a desk and removing a piece of ceiling tile from Rene C.’s hand was both reasonable and necessary under the circumstances, and was appropriate under the authority provided in HISD Policy FO (Local)-X (Petitioner’s Exhibit 11).

3.  The use of unacceptable and inappropriate instructional materials.


There is uncontroverted evidence that both an “R” rated and a “PG” rated movie were shown in one or more of Mr. Miedema’s eighth grade career investigations classes during the Fall semester without parental consent and without administration approval.  Mr. Miedema acknowledged that foul language was present in the “R” rated movie and that sexual overtones were present in the “PG” rated movie.  Mr. Miedema also acknowledged that it was possible that some of his students who started to watch the “PG” movie were under the age of 13.  An “R” rating on a movie connotes that no one under the age of 17 is to be admitted without a parent and a “PG” rating connotes that parental guidance is suggested for children under the age of 13.


The showing of  “R” and “PG” rated movies to students under the age of 13 without parental consent is clearly unacceptable and inappropriate, irregardless of whether they did or did not relate in some way to teaching objectives.  Whether a twelve year old child is allowed to watch such movies is a decision for their parents to make, not their school teacher.  There is no case on point in Texas where a teacher has been terminated solely for showing an “R” rated and/or “PG” rated movie to his students, but Petitioner cites a recent Mississippi Supreme Court case where a teacher was terminated based solely on the basis of showing an “R” rated movie to students under the age of 17.  Mississippi Employment Sec. Comm’n v. Harris, 672 So.2d 739 (Miss 1996).


By showing these movies without parental consent, Mr. Miedema also clearly violated Principle V, Standard 1 of the Code of Ethics and Standard Practices for Texas Teachers in that he failed to make a reasonable effort to communicate to parents information which should be revealed in the interest of the students.  19 TAC 177.1(f)(1).

4.  Insubordination to his supervisor’s directives.


The evidence is again overwhelming that Mr. Miedema was on several occasions insubordinate, acting in direct contravention of his supervisors’ directives.  With regard to the showing of movies in his classroom, Mr. Miedema received clear and unequivocal written direction from Mr. Cadena on November 1, 1995, not to show anymore “R” rated and/or administratively non approved movies to his students.  Despite this clear directive, Mr. Miedema chose to show one of his classes a “PG” rated movie one month later without obtaining any parental consent or administrative approval.


Mr. Cadena also gave Mr. Miedema clear and unequivocal directives to turn in lesson plans for the following week on the last day of each school week.  Despite these clear directives, Mr. Miedema failed on two occasions to turn in his lesson plans on time.


Although there is no written directive addressed to Mr. Miedema ordering him to attend the Teacher Enhancement Program in October, 1995, his testimony and Mr. Cadena’s testimony indicate that Mr. Cadena made it clear to him that he was expected to attend the program.  Despite this direction from Mr. Cadena, Mr. Miedema failed to attend one day of the four day program which was devoted to a topic of great importance to his professional development - classroom management/discipline.


Mr. Miedema also failed on one occasion to comply with a directive given to him by Ms. Crabtree, the academic dean, regarding the need to provide coursework for his students while they were temporarily housed in the cafeteria because of a sanitary problem in their classroom.


Remediation


Mr. Miedema’s showing of “R” and “PG” rated movies to eighth grade students is arguably an egregious act sufficient to justify termination without the opportunity for remediation.  When a teacher engages in activity that is potentially harmful to her students’ physical or emotional well being, a school district must be allowed to terminate the teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct.  That is not to say that a teacher may be terminated for participating in any harmful activity no matter how minor, the harm must be significant.  See Whalen v. Rocksprings ISD, 065-R1b-284 (Comm’r Dec. Jul. 1985).  However, if HISD felt that the showing of “R” and “PG” rated movies was egregious, non-remedial behavior, then it should have instituted termination proceedings at the end of the Fall semester.


The remediation issue is properly analyzed as part of the broader issue of whether the district had good cause to terminate Mr. Miedema.  See Harper v. San Antonio ISD, 183-R2-286 (Comm’r Dec. June 1987).  When the conduct in question is remediable, the district typically will not have good cause for a termination without prior warning to the teacher and an opportunity for remediation.  In this case, the evidence clearly shows that Mr. Miedema was given ample opportunity to remediate his behavior.  Mr. Cadena sent numerous memoranda to Mr. Miedema relating to concerns he had with his performance in each area cited by HISD as a grounds for termination, and directed Mr. Miedema to attend teacher enhancement training sessions which were designed to help struggling teachers improve in those areas where Mr. Miedema was having problems.  Mr. Miedema’s failure to attend one of the most crucial portions of the program cannot be blamed on HISD, and arguably substantiates the futility of attempting to remediate Mr. Miedema’s behavior.  Ms. Crabtree also met with Mr. Miedema to discuss his work deficiencies on about six occasions.  All in all, the evidence strongly suggests that HISD did everything reasonably within its power to provide Mr. Miedema an opportunity to remediate his behavior.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.  The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.  The inappropriate conduct that Mr. Miedema was found to have engaged in during the 1995-96 school year was all remediable.

3.  A teacher who has a continuing contract of employment can only be terminated if good cause supports the termination.  Tex. Educ. Code Sec. 21.156.

4.  The issue of remediation must be considered as a part of the broader issue of whether the school district has good cause to terminate the teacher.

5.  Good cause does exist for Mr. Miedema’s termination of employment based upon the grounds of poor classroom management, the use of unacceptable and inappropriate instructional material, and insubordination to his supervisor’s directives.

Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and 

Conclusions of Law and make a decision regarding Respondent’s employment contract that they feel is appropriate based thereon.


SIGNED AND ISSUED this 25th day of September, 1996.







______________________________







MARK FRAZIER







Certified Independent Hearings Examiner
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