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STATEMENT OF THE CASE


John Porter, Respondent, appeals the decision of the Pasadena Independent School District ( PISD ), Petitioner, to terminate his probationary contract of employment as a teacher.  PISD contends that it has good cause to propose termination of Mr. Porter's probationary contract based upon Mr. Porter's (1) failure to meet the District's standards of professional conduct, (2) assault on a student, and (3) inability to maintain discipline in the classroom. Good cause is defined by the Texas Education Code as "failure to meet the accepted standards of conduct

for the profession as generally recognized and applied in similarly situated school districts in this state."


Mr. Porter is represented by Danny R. Barfield, Attorney at Law of Pasadena, Texas. PISD is represented by Myra C. Schexnayder, Attorney at Law, and Clay T. Grover, Attorney at Law, both with the law firm of Feldman & Rogers, L.L.P. of Houston, Texas.  Ricardo N. Gonzalez is the certified independent hearing examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.

PROCEDURAL HISTORY


This case was assigned and accepted by the Hearing Examiner on November 18. 1998.  A Pre- Hearing conference was conducted on December 9, 1998 which was attended by counsel for both parties.  Both parties agreed to the hearing dates of January 18th and 19th of 1999.  We agreed that the Hearing Officers' recommendation would be issued by February 12, 1999.

FINDING OF FACTS 

1.  Mr. Porter is a first year Language Arts teacher at Southmore Intermediate School of PISD.

2.  Mr. Porter is employed by PISD by a signed written contract under the terms of a one (1)                            year Probationary Teacher Contract.  The contract was accepted by Mr. Porter as evidenced by his signature dated August 27, 1998 on the contract.

3.  During the term of this Probationary Contract, Mr. Porter may be terminated for good cause or for reasons stated in PISD Board policy.

4. Mr. Porter was hired at the beginning of the 1998-1999 school year by Mr. Cary Partin, the Southmore Intermediate School Principal.

5.  Mr. Porter was hired to be an 8th grade English teacher.

6. Mr. Porter was to adhere to the Code of  Ethics and Standard Practices for Texas            Educators.  Specifically to Principle IV: Ethical Conduct Towards Students.

7.   Mr. Porter was in- serviced during his first week of employment over the duties, guidelines, and responsibilities of a teacher in PISD.

8.  Mr. Porter was having some class management problems i.e. lesson plan preparation and discipline, during the first six week period as an 8th grade English teacher.

9.  Mr. Partin assigned an experienced mentor teacher and an instructional specialist to help Mr. Porter eliminate or substantially reduce his class management problems.

10.  At the beginning of the 2nd six weeks of the school year, Mr. Partin removed Mr. Porter from his 8th grade English teaching assignment and assigned Mr. Porter to be a 6th grade Language Arts teacher.

11.  After Mr. Porter was assigned to be a 6th grade teacher his immediate supervisor was Mr.  Moody, an Assistant Principal.

12.  Mr. Porter was a member of a strong and supportive teacher team of 6th grade teachers.  This team was to assist Mr. Porter with his transition and professional development.

13.  Ms. George, another Language Arts teacher on the team, was asked to assist Mr. Porter.

14.  The team explained to Mr. Porter the discipline management technique that the team utilized.

15.  Mr. Porter continued to have discipline problems in his class.




16.  On October 15, 1998, Mr. Moody received a telephone call, during class time, from Mr. Porter wanting to know what to do with two students who were out of control in his classroom.

17.  Mr. Moody told Mr. Porter to send the boys to the office with a discipline form.

18.  Within a few minutes, the two boys, Jose A. and Joe Anthony S. arrived at Mr. Moody's office.

19.  Both boys were visibly upset and crying.

20. Joe Anthony S. told Mr. Moody that Mr. Porter assaulted him. 

21.  Mr. Porter grabbed Joe Anthony S. by the arm and pulled him to a corner, pushed a desk into the wall ( hitting Joe Anthony S. with the desk) and pushed Joe Anthony S. down into the desk and grabbed Joe Anthony S. around the upper torso and pulled him up to sit straight.

22.  Jose A. was also grabbed by Mr. Porter and pushed into a desk.  Mr. Porter shook Jose A. and screamed in Jose A.'s face.

23.  Mr. Moody investigated the case further by randomly selecting nine students from Mr. Porters' class where the incident took place and talked to them.

24.  Several of Mr. Porter's students were interviewed including Sarah R., Jeremy A., Maria R., Amber A., and Sarah T.

25.  The students were scared of Mr. Porter, saw Mr. Porter push and shove students on several occasions and saw Mr. Porter scream or yell at students on several occasions.

26.  Mr. Moody discussed these allegations with Mr. Porter and Mr. Porter initially denied touching any of the students.

27.  Mr. Moody advised Mr. Partin of the allegations against Mr. Porter.

28. Mr. Partin spoke with Mr. Porter regarding the allegations.  Mr. Porter admitted to placing his hand on a student's shoulder and moving a desk into the wall and banging the wall.

29.  Mr. Porter yelled in a students' face and scared the students.

30.  Mr. Partin told Mr. Porter to go home for the remainder of the school day.

31.  By letter dated October 15, 1998, Mr. Porter was placed on administrative leave with pay by the Superintendent of Schools, pending further investigation into these allegations.




32.  Mr. Partin requested that PISD school police officer, Detective Harold J. Nassiff conduct an investigation into these allegations.

33.  Det. Nassiff interviewed Mr. Partin, Mr. Moody, Jose A., Joe Anthony S., Amber A., Jeremy A., Maria R., and Sarah T. and obtained statements.

34.  Det. Nassiff met with Mr. Porter but upon being read his Miranda rights, Mr. Porter declined to answer questions.

35.  Det. Nassiff's investigation revealed the same information that the students told Mr. Moody regarding the classroom situation in Mr. Porter's room.

36.  On at least one other occasion, Mr. Porter yelled at Joe Anthony S., pushed Joe Anthony S. down into his desk, Joe Anthony S. landed on the floor.

37.  PISD does not allow the use of physical force towards students unless such force is necessary to protect students or personnel i.e. breaking up a fight.

38.  PISD has adopted a Code of Ethics for its employees that is consistent with the Code of Ethics and Standard Practices for Texas Educators applicable to all teachers in the State of Texas.

39.  Bernedette Gonzalez is not employed by PISD.  Ms. Gonzalez is the Staff Attorney with the Fort Bend Independent School District.  Ms. Gonzalez is an Attorney licensed to practice law in Texas.  Ms. Gonzalez has worked for the Houston Independent School District and Lamar Consolidated Independent School District.  

40.  Ms. Gonzalez is well aware of the Texas Education Code and its contents, which include provisions on employment and termination of certified personnel.

41.  Ms. Gonzalez has been an expert witness in non-renewal hearings and for cause termination hearings.

42.  Fort Bend ISD is a similar situated school district to PISD.

43.  Ft. Bend ISD would make the same recommendation to terminate if a teacher in that school district were involved in similar allegations of assaulting a student or even just simply putting the students in risk of harm or injury.

44. Prior to the October 15, 1998 incidents, Mr. Porter was experiencing some teaching/ classroom management difficulties but nothing out of the ordinary for a first year teacher.

45.  Prior to the October 15, 1998 incidents, Mr. Porter had not been formally reprimanded in any way.




46.  Prior to the October 15,1998 incidents, several team teachers, i.e. Mrs. George, Mr. Hicks, Mrs. Race, had tried to assist Mr. Porter by helping him with lesson plans, discipline management techniques, sitting arrangements, etc.

47.  The team teachers kept journals which included advice and assistance given to Mr. Porter.

48.  Mr. Porter was not implementing the team teachers' advice.

49.  Students Joe Anthony S. and Jose A. were being very disruptive in Mr. Porters' class on October 15, 1998, as well as on previous days.

50.  Mr. Porter did not maintain proper discipline in his class.

51.  Initially, Mr. Porter followed Mrs. George's classroom management advice, but then he stopped.

52.  Mr. Porter was supposed to follow a prescribed progressive discipline plan.

53.  Mr. Porter did not have written lesson plans.

56.  Mr. Porter, as a certified teacher, was mandated to observe and follow PISD's Employee Standards of Conduct .

DISCUSSION


PISD must prove by a preponderance of the evidence that it had good cause to propose termination of Mr. Porter's probationary contract of employment.  Good cause is defined as being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  PISD claims that it has good cause to terminate Mr. Porter on the basis of (1) Failure to meet Districts Standards of Professional Conduct; (2) Assault on a student; and (3) Inability to maintain discipline in the classroom.


1.  Failure to meet District's Standards of Professional Conduct


   Mr. Poter was hired as a certified teacher by PISD at the beginning of the 1998-1999 school year.  As evidenced by his signature dated August 27, 1998, Mr. Porter agreed to the terms and conditions of a one-year Probationary Teacher Contract with PISD. As stated in PISD's Exhibit #2, Item #15, during the term of this contract the Employee may be terminated for good cause or for the reasons stated in Board policy.





  One of the Board policies is PISD Exhibit #18 entitled PISD- Employee Standards of Conduct. Specifically, Personnel-Student Relations which states "All District personnel shall recognize and respect the rights of students", as established by local, state, and federal law.  Under state law, Mr. Porter assaulted a student.


   Another of the Board policies is PISD Exhibit #19 entitled PISD- Employee Standards of Conduct. Specifically, under the category "Violations", it states that any violation of any policies, regulations, and guidelines may result in disciplinary action, including termination of employment.  


   PISD was able to put forth credible evidence which showed by a preponderance of the evidence that Mr. Porter failed to meet the District's Standards of Professional Conduct in the manner that Mr. Porter yelled and treated the students in his class. Eventhough the team teachers tried to help Mr. Porter, he continued to disregard the Standards of Professional Conduct.


2.  Assault


   I found the testimony of the students who testified to be credible and convincing.  Mr. Porter grabbed Joe Anthony S. and Jose A. in a manner that was not legal. Several times, Joe Anthony S. told Mr. Porter "do not touch me."  Mr. Porter continued to grab, pull, push, and yell at the students.


   I feel that this incident of October 15, 1998 did occur and what occurred was an assault  on both Joe Anthony S. and Jose A.  
   


3.  Inability to maintain discipline in the classroom


    As stated in PISD Exhibit #4, Mrs. George's "Daily Journal" dated October 9, 1998, Mr. Porter's 1st period class was extremely out of control.  The students were yelling and screaming within the room while Mr. Porter was in the classroom.


   The credible and convincing testimony and written statements of the students all portray an educational environment in Mr. Porter's class as one without discipline.  The students were scared of Mr. Porter.  Mr. Porter could not control his classroom.  Some of the students would misbehave on a regular basis and thus not allow the rest of the students a chance to learn.




REMEDIATION  


Mr. Porter was having class management problems as an 8th grade teacher.  For his own benefit, a move to the 6th grade was made.  He was put in a team teacher group that was willing to help and nurture Mr. Porter.  Mr. Porter was given lesson plans, advice on how to handle discipline , etc. by his more experienced peers within this team.  Initially, Mr. Porter tried to improve his classroom management technique but then he gave up.  Mr. Porter did not attend team meetings, was not prepared to teach (no lesson plans) and failed to follow the advice of his peers.  Without written and well defined lesson plans, Mr. Porter could not be an effective educator.  Without structure in the classroom, Mr. Porter could not maintain discipline.


Mr. Porter had gone too far down the path so that when the assault took place on October 15, 1998, Mr. Porter was beyond remediation.  Remediation was not merited as far as the use of illegal physical force on the students.  Remediation was not necessary nor warranted.

CONCLUSIONS OF LAW 


After due consideration of the records and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law:


1.  The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 2,

                 Subchapter F, Section 21.251 of the Texas Education Code.


2.  Mr. Porter did fail to meet the District's Standards of Professional Conduct.


3.  Mr. Porter did assault some students.


4.  Mr. Proter demonstrated an inability to maintain discipline in the classroom.


5.  PISD has good cause to terminate Mr. Porter's Probationary Contract of Employment.

RECOMMENDATION 


After due consideration of the record and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby recommend that the Pasadena ISD Board of Trustees adopt the foregoing Findings of Facts and Conclusions of Law and terminate Mr. Porter as a probationary contract teacher with PISD.




Petitioner's recommendation should be sustained.

Signed and issued this ___________ day of February, 1999.







______________________________






RICARDO N. GONZALEZ







Certified Independent Hearing Examiner

