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Statement of the Case
Respondent Portia Brewster Smith appeals the decision of Petitioner Lancaster Independent School District (LISD) to suspend her probationary contract without pay for a period of thirty (30) days. LISD contends that its Superintendent, Bill Ward, acting in his representative capacity on behalf of the District, had good cause to suspend Ms. Smith without pay based upon her failure to meet accepted standards of professional conduct. Specifically, LISD contends that Ms. Smith used inappropriate and unacceptable teaching materials in her classroom on August 14, 1997. Ms. Smith contends that her actions do not constitute good cause for a thirty (30) day suspension without pay. In support of this contention Ms. Smith argues that she was an inexperienced teacher and was acting at the direction of her supervisor, department chairman Scott Martin. Ms. Smith further contends that Superintendent Ward’s action in suspending her without pay: (1) was outside the scope of his authority; (2) constituted a breach of her employment contract with LISD; and, (3) violated her due process rights. 

Ms. Smith is represented by Larry Shaw with the United Educators Association in Arlington, Texas. LISD is represented by Randel B. Gibbs of the Law Offices of Robert Luna, P.C. in Dallas, Texas. Cynthia L. Hill is the Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.


Findings of Fact
After due consideration of the credible evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following findings of fact:

1.
Respondent, Portia Brewster Smith, began employment with the Lancaster Independent School District in February 1997 as a high school math teacher. This was Ms. Smith’s first teaching assignment.

2.
Ms. Smith is employed pursuant to a probationary contract with LISD for the 1997-1998 school year.

3.
During the 1997-1998 school year, Ms. Smith teaches Fundamentals of Math and Algebra at Lancaster High School.

4.
Prior to August 14, 1997, Scott Martin, chairman for the math department of Lancaster  High School, presented a number of so-called “icebreaker” activities to the math teachers in his department. Mr. Martin informed the teachers that he had successfully used these activities in the past and invited all of the math teachers at the high school, including Ms. Smith, to use any of the activities in their classrooms. Among the activities presented by Mr. Martin to his department was a worksheet entitled the “City of Los Angeles High School Math Proficiency Exam” (hereinafter the “Worksheet”). Mr. Martin did not direct Ms. Smith or any other teacher to use the Worksheet, though he anticipated that several teachers would do so.

5.
The Worksheet consists of eight math word problems involving such topics as drug sales, drive by shootings and prostitution. At the top of the Worksheet there is a blank for the student’s name and gang affiliation. The Worksheet contains racial stereotypes. In order to answer some of the questions on the Worksheet, it would be necessary for a student to have some knowledge of drug terminology.

6.
At the end of each of her classes on August 14, 1997, Ms. Smith gave the Worksheet to her students. Ms. Smith did not instruct her students to complete the Worksheet nor did she intend to grade it. Rather, Ms. Smith handed out the Worksheet to her students in an effort to connect with the students.

7.
Prior to handing out the Worksheet, Ms. Smith did not confer with her principal or any other person in the administration for LISD. The Worksheet was not part of Ms. Smith’s lesson plan. Ms. Smith did not confer with any parents, students or former students prior to handing out the Worksheet to her classes. Before introducing the Worksheet to her classes, Ms. Smith knew that  some parents and students would be offended by it. While Ms. Smith, an African-American, did not distribute the Worksheet for any racist or other improper motive, she acknowledged that she was aware that it contained racial stereotypes.   

8.
At the end of the school day on August 14, 1997, Dwain Dawson, principal at Lancaster High School, was approached by a parent and presented with a copy of the Worksheet. The parent, Debbie Wade, was upset and advised Mr. Dawson that her child had been given the Worksheet in class. Mr. Dawson took the Worksheet and told the parent that he would take responsibility for getting it stopped.

9.
After receiving a copy of the Worksheet, Mr. Dawson located Mr. Martin and questioned him about the origin of the Worksheet. Mr. Dawson instructed Mr. Martin to retrieve all copies of the Worksheet and ensure that no more students were given a copy of it. Mr. Dawson then attempted to reach Superintendent Bill Ward. However, as the Superintendent’s office was closed for the day, Mr. Dawson was unable to reach him.

10.
Shortly after arriving at his office on August 15, 1997, Superintendent Ward received a call from Board Member Ed Kirkland. Mr. Kirkland informed Superintendent Ward that he had received a call from a concerned parent, Roosevelt Nichols, about the Worksheet. Mr. Kirkland described the Worksheet to Superintendent Ward and read some of the questions to him. Mr. Kirkland instructed Superintendent Ward to investigate the matter.   

11.
Immediately after speaking with Mr. Kirkland, Superintendent Ward spoke to Mr. Dawson about the Worksheet. Superintendent Ward instructed Mr. Dawson to bring the teachers involved to the Superintendent’s office. Initially, Mr. Dawson brought only Mr. Martin to the Superintendent’s office. However, at Mr. Ward’s direction Mr. Dawson ascertained which teachers had used the Worksheet in their classes and brought them all to Superintendent Ward’s office. Ms. Smith was one of the teachers who admitted to Mr. Dawson to using the Worksheet.

12.
Superintendent Ward then held a meeting with Mr. Dawson, Mr. Martin and the five teachers who had admitted that they had used the Worksheet. Ms. Smith was one of the teachers present. Superintendent Ward asked each of the teachers present, including Ms. Smith, if they had used the Worksheet in class. Ms. Smith and all of the other teachers confirmed that they had given the Worksheet to students. Superintendent Ward advised the teachers that the Worksheet was unacceptable and that he intended to take disciplinary action against them. During this meeting, Ms. Smith offered no explanation for her actions. 

13.
Following his meeting with the teachers, Superintendent Ward met with Board President Jo Carlin. Superintendent Ward explained the circumstances surrounding the provision of the Worksheet to the students. Superintendent Ward discussed his determination that Ms. Smith and the other teachers who had given the Worksheet to students should be suspended without pay for thirty (30) days. Superintendent Ward stated that Ms. Carlin concurred in this decision.

14.
On the afternoon of August 15, 1997, Ms. Smith was notified, via a hand delivered letter from Superintendent Ward, that effective immediately she was being suspended without pay for thirty (30) days pursuant to §21.104(b) of the Texas Education Code.

15.
Ms. Smith was suspended from her teaching duties without pay from August 15, 1997 through September 15, 1997.

16.
Beginning on August 19, 1997 and continuing through the end of the month, LISD received extensive local and national media coverage as a result of Ms. Smith’s and the other teachers’ actions. The vast majority of the media coverage was negative and resulted in embarrassment to LISD.

17.
Following Ms. Smith’s suspension, the Board of Trustees for LISD met. The incidents giving rise to Ms. Smith’s suspension without pay were not discussed during open session of the Board. No vote was taken to adopt, rescind or modify Superintendent Ward’s decision to suspend Ms. Smith.

18.
On August 28, 1997, the Texas Education Agency, Division of Hearings and Appeals received Ms. Smith’s request for the assignment of a certified hearing examiner under Chapter 21 of the Texas Education Code. On August 29, 1997, the undersigned certified hearing examiner accepted the appointment by the Texas Education Agency to hear this matter.

19.
On October 22, 1997, a hearing was held in this matter.

20.
During the October 22, 1997 hearing, Dr. Marlene Carter, principal for Rowlett High School in Garland Independent School District, testified that Ms. Smith’s actions constituted a failure to meet the professional standards of conduct as generally recognized for districts similarly situated to LISD.  Likewise, Pat Smith, Coordinator of Curriculum and Design of Mathematics for Duncanville Independent School District, testified that Ms. Smith’s actions constituted a failure to meet the professional standards of conduct as generally recognized for districts similarly situated to LISD. Dr. Carter’s and Ms. Smith’s testimony was found to be credible. 


Discussion
In the present action, the facts are not in dispute. Ms. Smith acknowledges that on August 14, 1997, she distributed the Worksheet to her classes. She further admits that she did not receive approval from anyone in the administration at LISD to use the Worksheet.  Ms. Smith stated that she did not confer with any parents, students or former students prior to handing out the Worksheet to her classes. Finally, Ms. Smith admits that before introducing the Worksheet to her classes, she knew that the Worksheet contained racial stereotypes and that some parents and students would be offended by it.

Rather than challenging the facts as presented by LISD, Ms. Smith argues that her actions did not constitute good cause for a thirty (30) day suspension without pay. In support of this assertion, Ms. Smith points to her relative inexperience as a teacher and the advice of her department chairman, Scott Martin. Ms. Smith further claims that her suspension violated her right to due process, that Superintendent Ward did not have the authority to suspend her without pay, and that the Superintendent’s actions constituted a breach of her employment contract.  

Respondent’s Prior Experience
Ms. Smith seeks to mitigate her conduct in this case based upon the fact that she has little experience as an educator. At the hearing, the credible evidence established that prior to the incident Ms. Smith had only been teaching for one semester. Furthermore, Ms. Smith does not have a degree in education nor is she currently certified.

Regardless of her lack of practical experience as a professional educator, Ms. Smith admitted that in the exercise of reasonable professional judgment she should have known that her actions would offend some parents and students. In fact, Ms. Smith admitted that she did know prior to distributing the Worksheet that it contained racial stereotypes and that some parents and students would be offended by the Worksheet. The only result of her lack of experience that Ms. Smith presented was that she claimed to have relied on the advice of her department chairman in determining the appropriateness of the Worksheet.  However, based upon her own knowledge of the consequences of her actions and the offensiveness of the Worksheet, Ms. Smith failed to show how her  inexperience as a teacher or alleged reliance on Mr. Martin’s advice affected her actions. Other than her alleged reliance on Mr. Martin’s advice, no evidence was presented that additional training or experience would have caused Ms. Smith to act any differently.

Respondeat Superior
In the present action, Respondent argues that she was not responsible for her actions because she was following the directives given to her by her department chairman, Scott Martin. However, both Mr. Martin and Ms. Smith testified that Mr. Martin never directed Ms. Smith or any other teacher to use the Worksheet. Accordingly, Ms. Smith’s contention that she was following Mr. Martin’s directions in distributing the Worksheet to her class is without basis in fact.

Due Process
Ms. Smith complains that her summary suspension prior to a hearing violates her right to due process. In support of this assertion, Ms. Smith refers the hearing examiner to the Commissioner’s recent decision in Boyd v. Lake Travis ISD, Docket No. 153-R2-696 (Comm’r Educ. July 16, 1996). In the Boyd decision, the Commissioner held that the section of the recently revised Texas Education Code that deals with term contracts mandates that a hearing be afforded prior to instigating a suspension without pay. Failure to provide notice and an opportunity for a hearing to a term contract employee prior to suspension without pay is a violation of due process.  Id.
In order to determine whether due process requirements apply in the present situation as they did in the Boyd decision, we must look at the nature of the interest at stake and determine if the interest is within the protection of liberty and property. Board of Regents v. Roth, 92 S.Ct. 2701, 2705, 408 U.S. 564, 581, 33 L.Ed.2d 548 (1972). As the Petitioner argues, Ms. Smith has no guarantee of continued employment with the school district as a probationary teacher. Unlike a term contact teacher, she has merely a unilateral expectation. To have a property interest, a person must have more than a unilateral expectation. Roth, 92 S.Ct. At 2709. This is not a case where a tenured teacher was being dismissed, but merely a case where the teacher was suspended without pay, and then was able to return to her position after she had served her suspension. This was a matter of discipline, not termination. Boyer v. Austin ISD, Docket No. 062-R3-1296 (Comm’r Educ. January 22, 1997.)

In the absence of a statutory mandate such as was present in the Boyd case, it is not a requirement of due process that there be a judicial inquiry before discipline can be applied. It is sufficient that there is, at some stage, an opportunity for a hearing and a judicial determination. Ewing v. Mytinger & Castleberry, 70 S.Ct. 870, 873, 339 U.S. 594, 599, 94 L.Ed. 1088 (1950). Where following an adverse employment action, an employee has a complete and full opportunity for a due process hearing, there is no requirement for elaborate procedures before the action. See, Cleveland Bd. of Educ. V. Loudermill, 105 S.Ct. 1487, 1495, 470 U.S. 532, 546, 84 L.Ed.2d 494 (1985). In the present case, before suspension took place Ms. Smith was informed of the actions she was alleged to have committed and given an opportunity to respond. She admitted the actions, appealed the disciplinary decision and was granted a full evidentiary hearing.

As Petitioner argues, requiring a hearing before suspension without pay, would render useless the Section 21.259 of the Texas Education Code providing for back pay recommendations by the independent hearing officer. There would never be any back pay awards if a hearing was required before an employee could be suspended without pay. This interpretation would thwart the purpose of the legislature and lead to unintended consequences. The statute may not be read so as to attribute to the Legislature an intention to work an injustice or be construed in a way that leads to foolish or absurd consequences State v. Mauritz-Wells Co., 141 Tex. 634, 175 S.W.2d 238, 242 (1943), Lundy v. State, 891 S.W.2d 727 (Tex. App.-- Houston [1st Dist.] 1994).

In sum, neither §21.109 nor any other provision of the Texas Education Code purports to require the independent hearing officer process before suspension of a probationary teacher without pay. The Commissioner’s recent decision in the Boyd case specifically relies on the Term Contract Nonrenewal Act regarding the statutory requirements for suspension without pay of term contract employees. As the protections afforded term contract status are not applicable to the present matter, the Boyd decision is not determinative.  

Standard for Suspension Without Pay
While the Commissioner has issued some opinions concerning suspension without pay, these have not directly addressed the issue of the standard for determining whether suspension without pay is merited. See Boyer v. Austin ISD, Docket No. 062-R3-1269 (Comm’r Educ. January 22, 1997); Boyd v. Lake Travis ISD, Docket No. 153-R2-696 (Comm’r Educ. July 1996); Hastings v. Lake Travis ISD, Docket No. 130-R2-696 (Comm’r Educ. July 1996); Peters v. Fort Worth ISD, Docket No. 047-R3-1193 (Comm’r Educ. December 1996.) 

In the present case, the relevant statutory authority provides:

(a)
A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state.

(b)
In lieu of discharge, a school district may suspend a teacher without pay for good cause as specified by Subsection (a) for a period not to extend beyond the end of the current school year.

Texas Education Code §21.104.

As the Commissioner has held, when good cause is required, the first question to be answered is good cause for what? Good cause for discharging an employee is a much higher standard than good cause for suspending a teacher without pay. There is a fundamental difference between suspending a teacher without pay and terminating a teacher’s contract. Suspension without pay is a disciplinary measure. Terminating a teacher’s contract completely breaks the employer-employee relationship. Boyer.
While the Commissioner has not announced a final definition of “good cause” for suspension without pay, he has held that “good cause” for suspension without pay does exist when a teacher’s errors cause a school district embarrassment. As the Commissioner has held, “[n]ot just any error is sufficient to support even a one day suspension.” The error needs to have a serious consequence such as embarrassment to the district or a serious potential for harm. Boyer.
Applying this principle to the present case, it is undisputed that Ms. Smith’s error in judgment, while not motivated by racism or malice, caused substantial embarrassment to LISD. However, simply concluding that Ms. Smith’s error caused embarrassment to the district does not complete the determination of whether good cause existed for her suspension without pay.  Ms. Smith contends that the statue requires that a good cause determination must be made by the board of trustees for a district and not the district’s superintendent. The district contends that such determination may be made by the superintendent acting on behalf of the board. Accordingly, we must ascertain whether Superintendent Ward had authority to act on behalf of the district when he determined that good cause existed and suspended the Respondent.

 Authority of Superintendent to Suspend without Pay
Under both state law and LISD policy, the superintendent clearly has the authority to initiate the suspension of an employee. Texas Education Code § 11.201; LISD Policy BJA (Legal). Furthermore, local policy grants the superintendent authority to suspend a probationary employee with pay. LISD Policy DFAA (Local). However, there is no express provision under either state law or local policy that authorizes a superintendent to suspend a probationary employee without pay. Rather, both the relevant statute and local policy state that the “district” may suspend a probationary employee without pay.

LISD argues that Superintendent Ward was acting as an agent on behalf of the district when he suspended Ms. Smith without pay for thirty (30) days. LISD contends that as an agent for the district, Superintendent Ward’s actions are binding on the board of trustees, unless that acts are unauthorized. Pena v. Rio Grand City Consol. ISD, 616 S.W.2d 658, 659-660 (Tex. Civ. App. - Eastland 1981, no writ). In determining whether the superintendent’s acts were authorized in the present case, the hearing examiner notes that the  testimony of Superintendent Ward at the hearing in this matter, established that the LISD board of trustees did not expressly authorize him to suspend any employee without pay. The question remains, however, whether the superintendent had implied authority for his actions. 

Implied authority embraces the authority to do whatever is reasonably necessary, usual and proper to perform the duties which have been delegated to an agent. Bankers & Shippers Insurance Co. v. Ellis Green Motor Company, 102 S.W.2d 294, 296 (Tex. Civ. App. - El Paso 1937, writ dism’d w.o.j.); Spring Garden 79U v. Stewart Title Co., 874 S.W.2d 945, 948 (Tex. App - Houston [1st Dist.] 1994, no writ). LISD argues that as the educational leader and chief executive officer of the district, suspending employees without pay was reasonably necessary, usual and proper in the performance of Superintendent Ward’s duties. However, the hearing examiner does not find that the evidence supports this argument.

LISD promulgated specific policies that authorized the superintendent to suspend probationary employees with pay and to initiate suspensions. In view of the fact that the district deemed it necessary to expressly authorize the superintendent to perform these lessor forms disciplinary actions, it does not follow that he would be impliedly authorized to take more severe disciplinary action without board approval.

In further support of this conclusion, the hearing examiner notes that a board of trustees cannot delegate discretionary power to an agent. See, e.g., David v. Duncanville ISD, 701 S.W.2d 15 (Tex. App. - Dallas 1985, writ dism’d.); Jansen v. Somerville ISD, Docket No. 047-R2-1189 (Comm’r Educ. July 1991)(while a board of trustees may delegate purely ministerial acts, it may not delegate its discretionary authority.)The determination of whether good cause exists to suspend a teacher without pay is a discretionary matter to be decided by the board of trustees. Accordingly, the hearing examiner finds that the superintendent does not have the implied authority to make this determination on behalf of the board.   

Ratification
LISD further argues that even if the superintendent’s actions were outside the scope of his authority, such actions were ratified by the board. Ratification is the subsequent affirmation by the principal of  a prior  unauthorized act which was not legally binding on the principal, but  which  was done for its benefit. When ratified, the formerly  unauthorized act  is given the same effect as if it had been authorized originally. National  Resort Communities, Inc. v. Cain, 512 S.W.2d 367, 371  (Civ. App.‑‑Austin  1974), rev'd on other grounds, 526 S.W.2d 510  (Tex. 1975); Kunkel v.  Kunkel, 515 S.W.2d 941, 948 (Civ. App.‑‑Amarillo  1974, ref. n.r.e.).

Ratification may be made by the principal expressly or it may  be implied  from a course of conduct. However, when ratification is based on  the silence  of the principal, the principal must have full knowledge of all  the material  facts. Lang v. Lee, 777 S.W.2d 158, 162 (Tex. App.‑‑Dallas  1989, no  writ). 

Based on the evidence admitted at the hearing, the board took no formal action in connection with this matter. Accordingly, the hearing examiner finds no express ratification of the superintendent’s actions took place. At the hearing, Superintendent Ward testified that Ms. Smith’s suspension was discussed during closed session of the board. While the hearing officer recognizes that discussions during closed session may not be revealed, in the absence of direct evidence that the board had full knowledge of the matter, no ratification can be implied.      

Breach of Contract
In both her pre-hearing submission and her post-hearing brief, Ms. Smith claims that Superintendent Ward breached her contract with the district.  Ms. Smith has not claimed and did not present any evidence at the hearing that LISD breached her employment contract. Further, Ms. Smith has not claimed nor has she presented any evidence that Superintendent Ward’s actions should be imputed to LISD. To the contrary, she has steadfastly maintained that the superintendent’s conduct was unauthorized by the district and he was not acting as the board’s agent in suspending her. 

As Ms. Smith points out, her employment contract is with the board of trustees for LISD and not Superintendent Ward. In the absence of any evidence that LISD, the board or Superintendent Ward, acting as an agent for the district, breached her employment contract, Ms. Smith’s breach of contract claim is unfounded.

Conclusion
In reaching this decision, the hearing officer finds that while not maliciously motivated, Ms. Smith’s actions were, indeed, improper and warranted disciplinary action. Ms. Smith’s conduct caused substantial embarrassment to the district, offended numerous persons  and may well have constituted good cause sufficient for a thirty (30) day suspension. However, Superintendent Ward’s action in suspending Ms. Smith’s employment without pay in the absence of formal action by the board was beyond the scope of his authority and pre-empted the board from making any determination regarding “good cause.” 

In light of Ms. Smith’s conduct as determined by her admissions and testimony at the hearing, the recommendation of the hearing examiner is that Ms. Smith’s thirty (30) day suspension without pay be reduced to a thirty (30) day suspension with pay. 


Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing findings of fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
Ms. Smith engaged in improper conduct and failed to meet professional standards of conduct when she distributed the Worksheet to her classes on August 14, 1997.

3.
Ms. Smith’s conduct is not subject to mitigation due to her inexperience as a teacher.

4.
Ms. Smith’s conduct is not subject to mitigation on the grounds that she was following the directives of her department chairman in distributing the Worksheet to her classes.

5.
Suspension without pay of a probationary teacher prior to a hearing is not a violation of the teacher’s due process rights.

6.
Superintendent Ward did not have the authority to suspend Ms. Smith without pay.

7.
The board of trustees for LISD did not ratify Superintendent Ward’s actions.

8.
Ms. Smith’s claim for breach of contract is not supported by the evidence.  


Recommendation
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I recommend that the Board of Trustees for the Lancaster Independent School District adopt the foregoing Findings of Fact and Conclusions of Law, modify Ms. Smith’s thirty (30) day suspension without pay to a thirty (30) day suspension with pay and reimburse Ms. Smith for back pay from August 15, 1997 to September 15, 1997.

Signed and issued this 16th day of December 1997.

______________________________

CYNTHIA L. HILL

Certified Independent Hearing Examiner 
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