 
TEA DOCKET NO. 153-LH-798PRIVATE 

DALLAS INDEPENDENT SCHOOL  §   S T A T E    O F   T E X A S

 DISTRICT ("DISD"),        §   TEXAS EDUCATION AGENCY ("TEA")

                           §

             Petitioner,   §   

                           §   BEFORE THE CERTIFIED 

VS.                        §   INDEPENDENT HEARING EXAMINER

                           §

CRISTOBAL RODRIGUEZ,       §

                           §

             Respondent.   §   DONALD W. HICKS, SR. 

FINDINGS OF FACT, CONCLUSIONS OF LAW 


AND RECOMMENDATION(S), IF ANY


PROCEDURAL HISTORY

On August 27, 1998, CAME ON FOR FINAL HEARING the above-styled and numbered TEXAS EDUCATION AGENCY ("TEA") docketed matter.  The Certified Independent Hearing Examiner (the "EXAMINER" or "CIHE") finds that:


1.
Respondent Cristobal Rodriguez received his written notice of Respondent's recommendation for contract termination on July 17, 1998.  (SF 270, ll. 3-25; 271, ll. 1-20; Pet.'s Exs. 1  and  5.);

2.
Respondent's request for a hearing under Subchapter F of Chapter 21 of the Texas Education Code (sometimes the "CODE")
 was filed with and received by TEA on 



July 30, 1998;  


3.
The matter was assigned to the Examiner on July 31, 



1998;



4.
On August 27, 1998 and after the final hearing had concluded, the parties placed on the record "an agreement to allow and modify extension of the 45-day Rule with the date specific for the rendition of the findings of fact conclusions of law and recommendations, if any, to September the 25, 1998."   (SF 344, ll. 20-25; 345, ll. 1-12.).  In this regard, the Statement of Facts was to be delivered to the Examiner on or before September 9, 1998.  However, the Statement of Facts was delivered two (2) days later on September 11, 1998 at 4:20 p.m., and received by the Examiner on September 12, 1998.   (SF 345, ll. 1-12.).  The Examiner interprets the parties' agreement, therefore, to extend the time for rendition of findings of fact, conclusions of law and, if any, recommendations to September 29, 1998.  Therefore, the issuance on Tuesday, September 29, 1998, is timely and within the spirit of the parties' agreement;  


5.
The parties' agreed in writing to allow the Examiner a waiver of the 45-day Rule for rendition of the Examiner's findings of fact, conclusions of law and, recommendations, if any.  Tex.Educ.Code § 21.257(a) and (c); Tex.R.Civ.Proc. 11. (SF 344, ll. 20-25; 345, ll. 1-12.);


6.
Respondent requested that the Hearing remain closed and such request is found of record at SF 13, ll. 1-9;  

    
7.
The Examiner has acquired and maintained jurisdiction over the parties and the matter(s) for final hearing under Subchapter F of Chapter 21 of the Code;

  
8.
Petitioner DALLAS INDEPENDENT SCHOOL DISTRICT (the "DISTRICT") appeared by representative, i.e., Mr. Marcos Garcia Perez (Principal of GEORGE PEABODY ELEMENTARY SCHOOL ("PEABODY")) and Respondent CRISTOBAL RODRIGUEZ ("RODRIGUEZ") appeared in person.  The District was represented by Craig A. Capua, Of Counsel to ROBINSON, WEST & GOODEN, P.C., Attorneys at Law, located in Dallas, Texas.  Respondent was represented by James Paul Barklow, Jr., of THE LAW OFFICES OF JAMES PAUL BARKLOW, JR., P.C., located in Dallas, Texas (SF 2.);


9.
Both parties announced ready and the final hearing was conducted as a closed hearing pursuant to the Texas Rules of Civil Procedure and, as if tried to a judge.  The Texas Rules of Civil Evidence applied throughout and a certified shorthand reporter recorded the hearing and the receipt of evidence therein (SF 13, ll. 1-9.).  See also  Tex. Educ. Code § 21.256(c), (d) and (e); 


10.
The parties unsuccessfully explored settlement prior to the receipt of substantial testimony (SF 33, ll. 17-25; 34-5.).


STATEMENT OF THE CASE

A final hearing was held to review the recommendation of the GEORGE PEABODY ELEMENTARY SCHOOL Principal that Respondent be terminated for essentially his patterns or practices of physically and verbally abusive behavior with and toward his fifth grade students.  Petitioner notified Respondent by letter dated July 17, 1998 and signed by (i)  the Principal of Peabody Elementary and (ii)  Petitioner's Special Assistant to the General Superintendent (Employee, Governmental & Internal Relations) and (iii)  Petitioner's General Superintendent, that Respondent was recommended for termination for violating DISD Board Policy DF (LOCAL) which prohibits inappropriate physical contact with and unprofessional and inappropriate comments about or to students and, any other reason constituting "good cause" under Texas law. (SF Pet.'s Ex. 5.).  Further, Respondent was notified that the Principal specifically recommended to terminate Respondent's employment based on a determination that Respondent had violated the District's discipline policies by using inappropriate physical and verbal discipline techniques with his students.  (SF Pet.'s Ex. 5.). 


Respondent asserts that:


1.  he should be placed on probation;


2.  he should be placed on some type of professional growth       plan or afforded any rehabilitation;


3.  the complained of verbal and physical behavior toward his


    students was explainable by cultural differences and   

         totally different in degree than what the students state 

         and, in any event, does not warrant his termination;


4.  he was attempting to stop his students' disruptive or non-

         attentive activity by touching perhaps but not hitting,

         tapping but not hitting;


5.  he was having difficulty in managing a new age group when,           essentially, Respondent had been a high school teacher who           just had begun to learn the first grade group he had been 

         assigned over the last four (4) years.

 
(SF 29, ll.13, and 21-25; 25; 30, ll. 1-5; 31, ll. 2-14; 32, 


ll. 1-14; 33, ll. 1-6; 224; 225, ll. 13-22; 226, ll. 3-25; 

     227; 228; Pet.'s Ex. 3.). 


ISSUE(S)

Whether Petitioner has proved by a preponderance of the credible evidence that:  (a)  Respondent's conduct involving his students violated DISD Board Policy DF (LOCAL), (b)  Respondent's conduct violated DISD Board discipline policy and constituted inappropriate discipline of his students, and (b)  good cause otherwise exists to terminate Respondent's employment? 


FINDINGS OF FACT


1.  Respondent is an experienced science, math and health, high school teacher.  (SF 200, ll. 21-25; 201; 204, ll. 16-19.).  He has taught first grade science, math and health courses.  Respondent initially worked for Petitioner during the 1990-1991 scholastic year teaching math at A. Maceo Smith High.  However, Respondent found it hard to adjust to Petitioner's A. Maceo Smith High, experienced a "cultural shock," became "homesick" and, after completing the 1990-1991 school year, returned to Puerto Rico and taught high school math.  (SF 202; 203, ll. 1-2.). 

     2.  After the 1991-1992 and 1992-1993 scholastic years, Respondent compared his adjustment period in Puerto Rico with his prior experience at Petitioner's A. Maceo Smith High and decided to return to the United States to "try again" and to "do better."  (SF 203, ll. 3-12.).   


3.  Respondent returned to the Texas during the 1993-1994 scholastic year and was assigned to Petitioner's George Peabody Elementary School where he has taught until now.  (SF 202, ll. 7-9; 203, ll. 13-19.).

     4.  Respondent taught first grade from 1993-1994, 1994-1995, 1995-1996 and, 1996-1997.  (SF 203, ll. 20-23.).    
     5.  Beginning in school year 1998-1999, Petitioner employed Respondent Rodriguez as a fifth and sixth grade science, math and health teacher under a Teacher Term Contract (Three Year Contract) at Peabody Elementary School. (SF  203, l. 23; 205, ll. 7-9; Pet.'s Ex. 1, page 6.).


6.  Although he would prefer teaching high school students, Respondent was working comfortably in the first grade level before his new and latest assignment to the fifth and sixth grade level, which had easier material except that the students "were[ not] used to adjusting to [Respondent]." (SF 204, ll 6-19.). 

7.  Petitioner's Principal, Marcos Perez, has been an educator since 1963 (over 34 years) and he holds certifications in mathematics and chemistry.  Among other achievements, Principal Perez has held his masters in education administration and supervision certification each for over twenty-eight (28) years.  (SF 263, ll. 14-25; 264-266; 267, ll. 1-2.).

8.  Respondent has been physically abusive to his fifth grade students during the 1997-1998 scholastic year.  (SF 26, ll. 18-23; 39, ll. 17-21; 41, ll. 19-25; 42, ll. 1-25; 43, ll. 1-2; 44-46; 47, ll. 1-15; 51, ll. 1-17; 52-53; 54, ll. 1-2; 230, ll. 12-25; 231; 232; 233, ll. 1-11.).

     9.  Respondent admitted tapping a student in the mouth around May 21, 1997.  


10. From August, 1997 to September, 1997,  and beginning again in April, 1998, Respondent committed various acts of inappropriate physical discipline towards his fifth grade students;

     11. Respondent admits he hit students with his tie (E.g., SF Pet.'s Ex. 6.). 

 
12. Respondent pulled students' hair (E.g., SF 228; 127, ll.

14-25; 128, ll. 1-23; 129, ll. 4-25; 130-131.).  (See also Pet.'s Ex. 6.).
     13. Respondent hit students on their mouths, and/or foreheads with his hand or pen (E.g., SF 39, ll. 17-21; 41, ll. 19-25; 42, ll. 1-25; 43, ll. 1-2; 44-46; 47, ll. 1-5.).  (See also Pet.'s Ex. 6.).
     13. Respondent hit a student on the leg with a ruler (SF 97, ll. 6-25; 98-99; 100, ll. 1-16; 101; 102, ll. 1-13.).  (See also Pet.'s Ex. 6.).
     14. Respondent hit students on their hands with a ruler (SF 64, ll. 14-25; 65, ll. 1-15; 76, ll. 23-25; 77, ll. 1-15 and 24-5; 78-80; 81, ll. 1-4.).  (See also Pet.'s Ex. 6.).
     15. Respondent wrote on students' hands with a pen or a marker (SF 82-85; 86, ll. 1-20; 87-89; 90, ll. 18-20; 91.).  (See also Pet.'s Ex. 6.).
     16. Respondent hit students with a radio cord (one student was hit on the back and another student was hit on the arm which caused red marks on that student's wrist (SF 54, ll. 24-25; 55, ll. 1-19; 103, ll. 5-23; 104; 105-111; 112, ll. 1-10; 114-120; 124, ll. 7-25; 125; 126, ll. 21-25; SF Pet.'s Exs. 3,  4  and  7 (Responses to Requests for Admission Nos. 21 and 22).). (See also Pet.'s Ex. 6.).

   
17. Respondent turned his students' heads by pulling

their hair with his two (2) fingers (SF 10, ll. 21-23; 103, ll. 5-23; 104; 105-111; 112, ll. 1-10; SF Pet.'s Ex. 7.).

     18. Respondent tapped students on the mouth more than once and, a parent saw him do it once and complained to the local administration (SF 10, ll. 21-23; 205, ll. 17-25; 206, ll. 19-25; 207, ll. 20-25; 208-216; 217, ll. 1-11; 267, ll. 8-25; 268-270; 271, ll. 1-16; SF Pet.'s Ex. 2; SF Pet.'s Ex. 7 (Response to Request for Admission No. 2).).
     19. From August, 1997 to September, 1997, and beginning again in April, 1998, Respondent committed various acts of inappropriate verbal discipline towards his fifth grade students.

     20. Respondent used various words directed at his students that were inappropriate in the classroom and directed towards his students, to wit:

               (i)  the Spanish word "babosa or baboso," which




means stupid (SF 94, ll. 10-25; 95, ll. 1-20; 97, ll. 6-25; 98-99; 100, ll. 1-16; 101; 102, ll. 1-13; SF Pet.'s Ex. 3; SF Pet.'s Ex. 7 (Response to Request for Admission No. 4).);

               (ii) "mensa," which is derogatory and, translated 





means stupid (SF 65, ll. 17-25; 66, ll. 1-22; 87, ll. 11-25; 88-89; 90, ll. 18-20; 91; 103, ll. 5-23; 104; 105-111; 112, ll. 1-10; 127, ll. 14-25; 128, ll. 1-23; 129, ll. 4-25; 130-131.); and 




(iii)the English word "stupid" (SF 65, ll. 17-25; 66, ll. 1-22.); and 

            
(iv)
the Spanish word "Basura," which means trash (SF 55, ll. 20-25; 56; 57, ll. 1-18; 65, ll. 17-25; 66, ll. 1-22; 72-73; 74,ll. 8-22.).


21. The students and parent(s) reported the hitting and name calling to Principal Perez who had the matters investigated for the August-September 1997 period of complaints and for the April, 1998 incidents involving inappropriate physical discipline of and contact with Respondent's students (SF 63, ll. 3-17 and 24-25; 6, ll. 1-11; 66, l.25; 67, ll. 1-12; 278, ll. 5-25; 279-306; 308, ll. 16-25; 309, ll. 1-6.).
  
22. By Contract, signed by Respondent on March 30, 1998, Respondent:




(a)
was bound to comply with, among other things, "District policies, rules, regulations, and administrative directives" (SF Pet.'s Ex. 1, p. 6, para. 5.);



(b)
was provided a personnel guide containing relevant employment policies, and rules relating to his job description(s) and other policies that may impact conditions of work (SF Pet.'s Ex. 1, p. 6, para. 5.); and




(c)
was informed that the Board, by contract, had the discretion to terminate Respondent's contract for "good cause" and that "good cause" is determined by the Board in its Policy (SF Pet.'s Ex. 1, p. 6, para. 7.).


22. Respondent's pattern or practice of inappropriate physical and verbal conduct directed towards his students escalated to a point where Petitioner initiated an investigation with its Internal Affairs and Investigation Division for the behavior occurring between August 21 and September 9, 1997.  That investigation involved the same and similar complaints and eyewitness testimony of inappropriate and improper verbal and physical actions toward Respondent's students and which serve as the bases for these proceedings.  (SF 150-180; 181, ll. 1-7; Pet.'s Ex. 6.).


23. The investigation was conducted by an experienced investigator and law enforcement official, Mr. Ruben Flores (SF 150-156; 157, ll. 1-2.).


24. That investigation resulted in a conclusion that:




Upon reviewing all statements, findings show [Respondent] was engaged in, improper conduct.  Furthermore, [Respondent,] in his own written statement, acknowledged that he had used improper verbal and physical contact [with his students].  (SF 150-180; 181, ll. 1-7; Pet.'s Ex. 6.).

25. On or about May 23, 1997, Principal Perez personally counselled with Respondent concerning his verbal and physical conduct toward his students occurring on or about May 21, 1997.  (SF 269; 270, ll. 1-5 and 18-25; 271, ll. 1-16; SF Pet.'s Exs. 2 and 9.).

26. On May 23, 1997, Principal Perez also gave Respondent a written reprimand for the inappropriate verbal and physical behavior occurring on or about May 21, 1997 and, Respondent was:



a.
warned that his "classroom management plan must follow the appropriate disciplinary plan and the usual and customary standards expected of teachers in similar positions as Respondent's (SF Pet.'s Ex. 9.);


b.
warned that Respondent was not following the appropriate discipline plan to deal with an admitted difficult age group (SF Pet.'s Ex. 9; SF 9, ll. 9-10; 33, ll. 1-6; 267, ll. 8-25; 268-270; 271, ll. 1-20.);



c.
warned that unless Respondent corrected his conduct and properly performed his duties and responsibilities, Respondent was subject to further disciplinary action (SF Pet.'s Ex. 9.);


d.
warned that corporal punishment shall be administered only by the school principal, assistant principal, or counselor (SF Pet.'s Ex. 9.); and 



e.
allowed Respondent an opportunity to correct his inappropriate discipline management behavior (SF Pet.'s Ex. 9.).


27. However, in April of 1998, Respondent failed to heed the foregoing warnings and prior investigation relative to his verbal and physical behavior toward his students and escalated to inappropriate corporal punishment with an electric cord ( SF Pet.'s Ex. 4; SF Pet.'s Ex. 7 (Responses to Requests for Admission Nos. 21 and 22.).

28. Respondent's witnesses even considered Respondent's verbal and physical techniques wholly inappropriate and never appropriate.  (Entire record.).

29. For example, Dorothy Williams, while considering Respondent a good, solid teacher (not the worst and not the greatest), did not approve discipline management plans that allow hitting students with extension cords, ties, pens, rulers or hands and pulling students' hair and referring to the students with labels or name calling (SF 135, ll. 24-25; 137, ll. 1-10; 138, ll. 10-23; 139, l. 1 and ll. 7-25; 140; 141, ll. 1-11; 142, ll. 1-13; 143; 144, ll. 1-8 and ll. 17-25; 145-147; 148, ll. 1-23.)  Mrs. Williams corroborated Principal Perez' insistence that alternative discipline management was available to Respondent during the situations giving rise to the complaints herein (SF 272, ll. 3-25; 273-274; 275.).  Further, Principal Perez testified that he in no uncertain terms warned Respondent not to "touch the kids with a pen, with a ruler,  with a tie, [or] . . . anything of that nature."  (SF 275, ll. 10-25; 276, ll. 1-11; 277, ll. 16-25.).

30. Belinda Lozano agreed that, although the fifth grade is a difficult assignment, physical contact and derogatory terms are always inappropriate tools for teacher management of the class room setting (SF 184, ll. 5-15; 185, ll. 13-24; 186-187; 188, ll. 3-16; 189; 190, ll. 1-7 and ll. 18-25; 193, ll. 10-17; 184, ll. 22-25; 195-196; 197, ll. 14-19.). 

31. And, regardless of whether Respondent was told about the conduct forming the basis of this proceeding, Respondent admits and agrees that his verbal and physical behavior toward his students was inappropriate (SF 220, ll. 1-8; 249, ll. 20-25; 250; 251, ll. 1-7; SF Pet.'s Exs. 2, 3, 4, 6, 7 and 8.).  Compare  SF Pet.'s Ex. 9 (Respondent's May 23, 1997 Written Reprimand from Principal Marcos Perez) with Pet.'s Ex. 4 (one of Respondent's admissions that he violated Principal Perez' May 23, 1997, written reprimand and personal counselling).


32. (SF 307, ll. 6-25; 308, 1-9.).  Further, Principal Perez is adamant that Respondent not be retained at Peabody Elementary (SF 322, ll. 14-25; 323, ll. 1-12; 324, ll. 11-25; 325, ll. 1-2; 334; 335; 338, ll. 22-25; 339, ll. 1-7; 340, ll. 8-11 and l. 25; 341, ll. 1-15.).

 
CONCLUSIONS OF LAW

1.  The power of the local administrator is codified and, as a matter of law, "the principal of [George Peabody Elementary S]chool is the instructional leader of th[at] school and . . . [has the power except as limited by law, to] approve all teacher and staff appointments for [George Peabody Elementary School]'s campus . . . [and, among other things, to] . . . assume the administrative responsibility . . . under the supervision of the superintendent, for discipline at the campus [to] . . . evaluate . . . personnel assigned to the campus . . [and to] recommend to the superintendent the termination . . . of [Respondent] employee assigned to the [George Peabody Elementary School] campus . . ..  Tex.Educ.Code § 11.202(a) and (b)(1), (4), (5) and (6).

2.  As a matter of law, Respondent engaged in inappropriate physical contact with students at Peabody Elementary School during the 1998-1999. (Entire Record.). 


3.a.  There is no evidence of any of Respondent's defenses and explanations for why the incidents involving any students were necessary or appropriate under some prior training or accepted standard of conduct in the school district or teaching profession.

       b.  There is no evidence of any of Respondent's defenses and explanations for why the incidents involving any students were necessary or appropriate under some District policy which required the conduct for which Respondent is being recommended for termination.

  
4.  As a matter of law, Respondent made unprofessional and inappropriate comments about Peabody Elementary School students and, Respondent has admitted to same on the record. (Entire Record.).

5.  As a matter of law, Respondent's explanations for inappropriate comments and contact with his fifth and sixth grade students are against the great weight and preponderance of the evidence that such comments and contact are inappropriate.


6.a.  As a matter of law, Petitioner has rules and regulations (DF (LOCAL)) proscribing against Respondent's physical contact and verbal conduct toward Petitioner's student population.

       b.  The great weight and preponderance of the evidence shows that Respondent violated those rules several times within very short periods of time at Petitioner's local elementary campus.

       c.  The great weight and preponderance of the evidence shows that Respondent engaged in a pattern and practice of violating discipline management rules known to Respondent and within short periods of time at Petitioner's local elementary campus.  

       c.  As a matter of law, Respondent violated Petitioner's rules and regulations, i.e., DF (LOCAL), a number of times and with different students.  (See SF Pet.'s Ex. 1., pp. 1-5.).

  d.  As a matter of law, Respondent has engaged in a clearly

discernable pattern and/or practice of inappropriate physical contact and verbal abuse with his elementary student population at George Peabody Elementary School.


7.  Good cause exists for Petitioner to follow through with Principal Marcos Garcia Perez' recommendation to the Superintendent to terminate Respondent's term contract for violation of DF (LOCAL).


( L E F T    B L A N K    I N T E N T I O N A L L Y )

RECOMMENDATION(S), IF ANY, OF THE CERTIFIED

INDEPENDENT HEARING EXAMINER


AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, in my capacity as a certified independent hearing examiner, IT IS HEREBY RECOMMENDED that the Board of Trustees for Dallas Independent School District ("DISD") (aka Dallas Public Schools ("DPS")) ADOPT the foregoing Findings of Fact and Conclusions of Law and ANNOUNCE a decision consistent therewith.


SIGNED AND ISSUED this 29th of September, 1998.

                                    DONALD W. HICKS, SR.
                                    Certified Independent 

                                     Hearing Examiner 
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    �	References to the testimony and documentary evidence received during the final hearing will be as follows:





		STATEMENT OF FACTS or testimony from the final hearing will be referenced by "SF," immediately followed by a page number, e.g., SF 49; 62; 95 or SF 49-95.  Any page number may be followed by a line(s) reference "l.," or "ll.," for example, SF 103, ll. 1-6 or SF 10, l. 5.  





		Exhibit references are to the Statement of Facts and shall be expressed by the parties' designations ("DISD" or "Petitioner or Pet."  and  "Respondent or Resp.") immediately followed by "Ex. or Exs.,"  and  the relevant exhibit number and, if any, pagination.  For example, SF Resp.'s Ex. 1, p. 15; Pet.'s Exs. 53-59 (or 53-9).





		In the Statement of Facts, references to student witnesses are stated with the first name and the first alphabet of the last name, e.g., Francisco E. or Venetta G.


    �	See Tex. Educ. Code §§ 21.201; 21.204; 21.211; 21.251; 21.252; 21.253; 21.254; 21.255; 21.256; 21.257; 21.258; 21.259 and 21.260.  See also SF Pet.'s Ex. No. 5 (Petitioner's July 17, 1998 letter notifying Respondent of the Superintendent's recommendation to terminate Respondent's Teacher Term Contract (Three Year Term); Pet.'s Ex. No. 7 (Respondent's Teacher Term Contract (Three Year Term) and covering scholastic years 1998-1999, 1999-2000 and 2000-2001).





