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IT HAS BEEN DETERMINED THAT, DUE TO THE SENSITIVE NATURE OF THE TESTIMONY, EXHIBITS AND TRANSCRIPTS IN THIS MATTER, INCLUDING PRIVATE ACADEMIC RECORDS OF MINOR CHILDREN AND PRIVATE MEDICAL RECORDS OF RESPONDENT, THIS RECORD, ALONG WITH ALL EXHIBITS THERETO, SHALL BE SEALED HENCEFORTH, UNLESS OTHERWISE UNSEALED BY THE HEARING OFFICER OR OTHER COURT OF COMPETENT JURISDICTION.


I.    PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Ms. Betty W. Willey, a teacher in the Marshall Independent School District, assigned to the Sam Houston Elementary School.  Respondent began her employment with Petitioner in or about 1988.  Notice of termination was given to Respondent on or about June 29, 1999.   This matter was heard on August 5 and 6, 1999.


II.    MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are: (i) whether or not Respondent improperly assisted students in her 5th grade morning class in the taking of the Texas Assessment of Academic Skills test (“TAAS”) on or about April 27, 1999; and (ii) whether such charges are sufficient to justify Respondent’s termination from employment by Petitioner.


III.    ISSUES OF LAW
The issues of law before the Hearing Examiner are: whether Respondent violated the TAAS security procedures by wrongfully assisting students in her class.


IV.    FINDINGS OF FACT
Much of the factual  background information in this matter is controverted.  Petitioner’s factual background is provided mainly through the testimony of six students in Respondent’s morning class.  Respondent’s factual assertions of the events of April 27, 1999 are based on her testimony and that of one student.  The following appear to be the only facts which are uncontroverted in this matter.   Respondent is and has been a reading teacher for approximately forty-two (42) years, the last eleven (11) of which has been spent in the Marshall Independent School District.  On or about April 27, 1999, Respondent was charged with the responsibility of administering the TAAS test to her fifth grade morning class, which consisted of approximately thirteen (13) students.  Testimony throughout the proceeding evidences that, commencing with the 1998-1999 academic year, the staff of Sam Houston middle school was strongly encouraged to initiate a relatively new approach to reading comprehension called “Project Read.”  This strategy involved the students reading certain passages and summarizing each paragraph or passage in the margins.  The Program Read strategy was initiated gradually throughout the course of  the academic year, ostensibly  in preparation for the April 1999 TAAS test.  There were, however, two practice TAAS tests given in October 1998 (TAAS Pretest)  and January 1999 (TAAS Posttest).  As April 1999 approached, Project Read began to assume a larger role in the teachers’ lesson plans.  Students were so strongly encouraged to use their Project Read strategies,  that incentives, such as candy and pickles were given out as rewards for its use.  

Prior to the initiation of the April 1999 TAAS test, the evidence is that Sam Houston principal, John Thompson conveyed a message to all students taking the TAAS to remember your Project Read.  All witnesses, including the students,  stressed the importance and prominent role which Project Read had attained.  

Each teacher was instructed to pick up the number of TAAS tests which they needed from Sharon Rivard’s office.  Each teacher was provided with one test booklet for each student.  The teachers were not provided with their own copy, only an administration manual without the test questions.  The evidence also shows that the test questions in each booklet, although the same, were in a different order within each student’s booklet.  The math section was administered prior to lunch break and was sealed independently from the reading portion of the TAAS.  Upon the completion of the math section, all test booklets and answer sheets were collected by the teacher and locked in a filing cabinet in the room.  It is significant to note that the reading sections in each booklet were still sealed.  The allegations against Respondent do not relate to the administration of the math section of the TAAS test.   Following the lunch break, each student was provided with his or her test booklet and answer sheet.  When instructed, each student was to break the seal and commence the reading section.  Each teacher was told to actively monitor their respective class to ensure compliance with Project Read strategies.  Accordingly, each teacher would continuously walk the aisles of the classroom, noting who was employing Project Read.  At this point, Petitioner’s factual assertions diverge significantly from those presented by Respondent.  As will be discussed in more detail later, several students maintained  that Respondent actively assisted them in responding to certain questions by reviewing their answer pages and pointing to the correct answers while saying “Redo” or “Recheck.”  One student claimed that Respondent actually picked up a test booklet.  These children alleged that Respondent would use head gestures and pats on the back as an indication of the correct or incorrect answers on the TAAS.  Most of the children indicated that they took these signs from Respondent as clues to review their work and  sometimes taking the opportunity to change their answers.  These allegations form the basis of Petitioner’s grounds for the termination proceeding against Respondent.  When the TAAS results were released in May 1999, it was discovered that seven out of the thirteen tested in Respondent’s morning class had attained a perfect score on the reading section.  Not one of the children tested failed this section, providing Respondent with an overall 97.85 mean reading score on the April 1999 TAAS test.  This raised a red flag among the administration of Sam Houston middle school.  Accordingly, eleven of the students in Respondent’s class were interviewed on and after May 27, 1999: Jamarcus Brightmon, John Arnold, Marquain Turner, Holly Dorchester, Haylee Holland, Robert Diasdado, Dustin Latham, Yanelli Martinez, Lenora Walker, Denarion Ashford and Amber Ellison.  There is no evidence that Jamie Dickson and Stephen Shirley were interviewed.
   The interviews yielded the following information:   Jamarcus Brightmon (95% reading score)  indicated that he was not assisted by Respondent.   John Arnold (100% reading score) reported that he was not assisted by Respondent.  Marquain Turner (97% reading score) indicated that Respondent assisted him.  Holly Dorchester (97% reading score) indicated that she was assisted by Respondent.  Haylee Holland (100% reading score) indicated that she received assistance from Respondent.  Robert Diasdado (100% reading score) reported that Respondent assisted him.  Dustin Latham (100% reading score) reported that he received help from Respondent.  Yanelli Martinez (100% reading score) reported that Respondent helped her.  Lenora Walker (89%) reported that she did not receive help from Respondent.  Denarion Ashford (100% reading score) reported that he received no assistance from Respondent.  Amber Ellison (97% reading score) indicated that she did not receive help from Respondent.  On the basis of these interviews, Respondent was interviewed and subsequently advised that she was being recommended for termination due to improprieties relating to the administration of the April 1999 TAAS test.  

Throughout her tenure at MISD, Respondent was regularly evaluated and appraised in accordance with MISD policies and procedures.  


V.    DISCUSSION
The facts of this case turn on whether or not Respondent, a teacher with forty-two (42) year experience, eleven (11) at MISD was properly recommended for termination for rendering improper assistance to students during the administration of the TAAS test.  Specifically, Respondent was notified that her termination was recommended pursuant to Section 21.211 of the Texas Education Code, which states, in pertinent part, as follows:

The Board may terminate a term contract and discharge a term contract employee at any time for:

1. Good cause as determined by the Board. . . .  

The good cause was based on allegations that Respondent violated test security during the April administration of the TAAS test by assisting students in her class during the examination. [See Willey Exhibit 10] The consequences attached to such violation are dire; to wit, any person who violated, assists in the violation of, or solicits another to violate or assist in the violation of test security or confidential integrity, and any person who fails to report such violation are exposed to the following penalties:

· a permanent reprimand affixed to the fact of all Texas Teacher Certificates and other education credentials;

· a one-year suspension of all Texas Teacher Certificates and other education credentials;

· a permanent cancellation of all Texas Teacher Certificates and other education credentials.

[See MISD Exhibit 5]

It is the burden placed upon the Petitioner to establish, by a preponderance of the evidence that Respondent violated these policies, a violation of which,  establishes sufficient grounds for termination.

The Examiner will give due weight to the Board Policies, documentary evidence, facts and testimony elicited at the hearing.

The primary issue in this proceeding focuses on whether or not the Respondent wrongfully rendered assistance to her morning fifth grade class during the administration of the April 1999 TAAS test.  The record contains certain references to the October 1998 TAAS Pretest and the January 1999 TAAS Posttest.  Although there are no official charges stemming from Respondent’s actions during the administration of these tests, the record contains numerous speculative assertions  made by Superintendent Brian Nichols in this regard.  Other than pure speculation, Petitioner was unable to provide any basis for such comments.  Accordingly these tests and related comments will be given the appropriate weight in this matter, as determined by the Hearing Examiner.

The vast majority of the factual basis of Petitioner’s case in this matter relies solely on statements and testimony of various students in Respondent’s fifth grade morning class.  Because of the nature of this matter and in an effort to simplify this case, the testimony of each shall be summarized and analyzed separately.  

Marquain Turner received a 97 on the April 1999 TAAS test.  He received an 87 on the January 1999 Posttest.  Marquain, in his testimony, indicated that he did not receive any assistance from Respondent in April 1999. [Tr. page 8, line 20; page 9, line 2] He further testified that Respondent seemed to check papers to see how the students were doing. [Tr. page 10, line 14]   Marquain further acknowledged that it was possible that Respondent was merely encouraging the use of Project Read during the administration of the test. [Tr. page 14, line 3] Marquain could offer no testimony regarding Respondent assisting any other students. [Tr. page 16, line 20]   Finally, Marquain never witnessed Respondent sitting down next to any students. [Tr. page 18, line 16]

Holly Dorchester obtained a 97 on the April 1999 TAAS test.  Her score on the January 1999 Posttest was also a 97.  Although Holly indicated that Respondent appeared to point to an answer during the test, her testimony is somewhat vague and inconsistent.  “She would like walk around the room and stop and point to I think like an answer on the paper or something.” [Tr. page 20, line 22] 

A.  I went back — I went back over the answer again, tried to figure out if it was right or wrong.

Q.  Okay.  And if you thought it was wrong, did you change the answer?’

A.  I don’t think so. 

Q.  Okay.  And did Mrs. Willey do anything after she would point out something for you to look at it again?

A.  Huh-uh (negative).

[Tr. page 21, line 9-20]

In direct contradiction to this testimony, Holly indicated as follows:

Q.  Did Ms. Willey ever let you know that you finally had a correct answer?

A.  Yes.

Q.  How would she let you know that you had gotten the answer right?

A.  She would nod her head yes or no like that and stuff.

[Tr. page 22, line 2]

Later in her testimony, Holly acknowledged that she had, at times during the TAAS, forgotten to use her Project Read and that it was possible that Respondent pointing to her test booklet was to remind her to do so. [Tr. page 23, line 24 -- page 24, line 9]


Holly acknowledged that Respondent never sat down next to her or any other student during the administration of the test. [Tr. page 25, line 1] Holly also acknowledged that Respondent was not a popular teacher among the students.  Most significantly, Holly indicated that it was possible that Respondent pointed to the reading section of the test and not the answer portion. [Tr. page 32, line 3]   The TAAS layout provided for a reading passage on the left hand page with the questions and answers on the right hand page.  The students were expected to employ their Project Read on the left hand page.  If Respondent did, in fact, point to the left page, the presumption is much stronger that she was merely attempting to encourage the use of Project Read strategies, since there were no answers on that page.  

Haylee Holland received a 100 on the April 1999 TAAS test and an 85 on the January 1999 Posttest.  At the commencement of her testimony, Haylee stated that Respondent told the class that she would be helping them during the course of the TAAS test. [Tr. page 35, line 10] This testimony was not corroborated by any other witness in this proceeding.  It is likely that Haylee misunderstood or misinterpreted a statement made by Respondent prior to the commencement of the test.  Of the children testifying in this matter, Haylee is strongest in her allegations against Respondent.  On several occasions, Haylee stated that when Respondent pointed to something on her paper, she would look it over and, “then if it was wrong, I would change it.” [Tr. page 35, line 24 — page 36, line 4] She indicated that when she put a new answer down, Respondent would come back around an nod if the answer was correct. [Tr. page 38, line 9] Haylee received a 100 on the April 1999 TAAS reading test.  She has implied that by Respondent pointing to her paper, this was an indication that Respondent felt that those answers were incorrect.  She has further  acknowledged that despite the fact that Respondent pointed to her answers, she did not change all the answers. [Tr. page 38, line 14]  This begs the question: Why would Respondent have not continued to point to those answers which Haylee did not change, despite the indication that the Respondent felt the answer was incorrect?  What was Haylee’s basis for selectively changing some of the answers which Respondent allegedly pointed out as incorrect?   Finally, unlike the other children questioned, Haylee denied that Respondent’s motives were to encourage the use of Project Read. [Tr. page 43, line 14]

Dustin Latham received a 100 on the April 1999 TAAS test and an 85 on the January 1999 Posttest.  Although Dustin testified that Respondent mentioned several times to “Redo” answers [Tr. page 48, line 13] he acknowledged that Respondent may have pointed to the reading passage to encourage his use of Project Read. [Tr. page 51, line 1]  

Amber Ellison received a 97 on the April 1999 TAAS test and was absent for the 1999 Posttest.  Although Amber testified that she received no assistance on the April 1999 TAAS test, she believed that Jamarcus Brightman did, though she could not see his booklet or where Respondent pointed.  

John Arnold received a 100 on the April 1999 TAAS test and a 92 on the January 1999 Posttest.  During the course of his testimony, John indicated that he was assisted by Respondent.  Respondent allegedly told him to “Check over” as an indication that his answers were incorrect.  He would then change them. [Tr. page 61, line 1]  In direct contradiction to this testimony, John stated in his earlier  interview with John Thompson and Richele Langley that he received no help from Respondent. [Willey Exhibit 10]

Not one of the children testified that Respondent picked up a test booklet as has been alleged.  In fact, most of them, at one time, denied that Respondent helped them at all.  Those students who most adamantly accuse Respondent of assisting them, Haylee Holland and Holly Dorchester, received an 85 and 97 respectively on the January 1999 Posttest, very respectable scores.   In fact, Haylee received a 91 on the 1998 TAAS test while Holly received an 83 on that test.   Both students’ testimony was contradictory and vague.

The remainder of Petitioner’s case was based on representations made by the children interviewed by Mr. Thompson and others.  This testimony had a more statistical basis  than one based in fact.  Much has been made of the fact that Respondent’s morning class was not a gifted or talented section, despite having seven (7) perfect reading scores on the April 1999 TAAS.   [Tr. page 75, line 4] Although all parties and witnesses agreed that the January 1999 Posttest was an important factor in assessing the progress of this class, these results were not provided to the TEA in this matter.  They have been provided to the Hearing Examiner in Willey Exhibit 22, however.  This Posttest is significant for more than one reason.  Jimmy Wall, assistant Superintendent for Instruction for MISD acknowledged that this Posttest can be useful to give a read on how students may be expected to perform on the actual TAAS test. [Tr. page 83, line 8]  This sentiment was echoed by Principal John Thompson [Tr. page 131, line 22 — page 132, line 1-15] as well as Superintendent Brian Nichols. [Tr. page 188, line 18]   This Posttest is generally a real TAAS test that was previously issued by the state. [Tr. page 82, line 20] The Posttest scores which were not made available to the Superintendent and TEA in this matter showed an average score of 90.83 for Respondent’s fifth grade morning class. [Tr. page 188, line 18] and  [Willey Exhibit 22] Mr. Wall acknowledged that the difference between a score of 91 and a 100 could be only 2, 3 or 4 questions on a individual basis. [Tr. page 84, line 7]   These respectable Posttest scores, taken in conjunction with the gradually increasing emphasis on the Project Read, demonstrate that such an increase does not appear wholly out of line .
  After all, the purpose of taking practice tests and employing Project Read is to foster higher TAAS scores.   Respondent identifies two students, not in Respondent’s class, whose improvements would, on their face, seem suspicious.  Frank Ormsby experienced a thirty-six (36) point increase in his TAAS math score between 1998 and 1999.  Rhett Butler experienced a twenty-eight (28) point increase in this same period.  Both students increases went without notice, question or investigation. [Tr. page 90, line 14 — page 91, line 1-22]  

Perhaps Petitioner’s most compelling testimony was elicited from school counselor, Sharon Rivard.  Ms. Rivard testified mainly on the issue of test security.  When asked, Ms. Rivard testified that if Respondent merely placed her finger on a student’s paper, this would be considered helping a student and hence a security violation. [Tr. page 145, line 10] Ms. Rivard, however, stated that such actions would, in the broad scheme of violations, be a “really low” violation. [Tr. page 165, line 6] In response to a question regarding a teacher tapping on the reading passage to redirect a student’s attention to the task at hand, Respondent’s expert witness, Dr. G. Michael Miller indicated that this merely seemed like an attempt to redirect the student’s attention to the test and hence not a violation. [Tr. Vol.2, page 32, line 11] Dr. Miller further felt that if Respondent merely said “Remember Project Read” this would also be an attempt to redirect the students’ attention and not a violation. [Tr. Vol. 2, page 34, line 1-14] Dr. Miller acknowledged that, “its possible that — this is a matter because the directions do not specifically say one way or the other regarding strategies, its possible that someone might disagree with [his opinion]. [Tr. Vol.2, page 35, line 4] This is a clear indication that the test security procedures are unclear and vague regarding a teacher’s conduct in suggesting Project Read.

It is clear that Project Read held a high  priority up to and during the administration of the April 1999 TAAS test. [Tr. page 204, line 2] [Willey Exhibit 7] [Tr.Vol 2, page 13, line 2] Each witness, including the children,  acknowledged the importance of Project Read in both the daily lessons and the preparation for TAAS.  The fact that each teacher was told to actively monitor and walk the aisles to ensure compliance with Project Read strategies gives support to this.  Throughout the year, teachers were instructed to dole out treats and favors to those who used Project Read.   Principal Thompson’s final words on April 1999 TAAS test day were “good luck and remember your Project Read.”  An enormous amount of pressure was placed on the entire staff to employ Project Read. [Tr. Vol.2, page 59, line 5]

An entirely separate, but no less important, issue in this proceeding involved Respondent’s ability, both physically as well as practically, to review the student’s TAAS reading passages in order to provide assistance to the students.  The evidence is uncontroverted that the teachers administering the TAAS tests were provided only with as many test booklets as they had students.  There existed no “Teacher’s Copy” for any purpose. [Tr. Vol. 2, page 54, line 16]  Consequently, Respondent could not have known or had an opportunity to read any of the passages before or during the test. In addition, Petitioner has offered no evidence contradicting Respondent’s testimony that the order of the test questions varied for the students.  Willey Exhibit 13 is a sample TAAS Grade 5 booklet administered in Spring 1998.  There was no testimony that the reading passages found in that booklet varied appreciably  in length from that test administered in April 1999.  The passages found in the 1998 text vary in length from approximately one half page to a full page of text. [Willey Exhibit 13]   In addition, the passages are somewhat complex.  The questions on the right hand page require the student to have carefully read and absorbed the text on the left.  A cursory reading would not allow the student to garner sufficient information to accurately select the correct response unless the student continuously refers back to the text.  The testimony of each child is consistent in that Respondent, at no time, sat down next to or crouched down next to any student. [See discussion supra]  The evidence is that Respondent stood beside the student seated at his or her desk, as was instructed, probably three feet away from the booklets.

Respondent has provided evidence that she has retinopathy, a complication from diabetes which affects the patient’s vision. [Tr. Vol.2, line 63, line 20]  This evidence was reinforced by Respondent’s opthamologist, Dr. Charles Lyon. [Tr. Vol.2, page 95, line 3] It was the testimony of Dr. Lyon that Respondent could accurately read only out of her right eye, with corrective lenses at a maximum distance of between  two and two and one half feet away. [Tr. Vol.2, page 98, line 17] 

Respondent has testified that in the past, she would make certain hand gestures in order to get her students to employ Project Read.  She may have even used such gestures during the April 1999 TAAS test. [Tr. Vol.2, page 58, line 23 — page 59, line 1-7]    


VI.   CONCLUSION
Based upon the testimony, documentary evidence, facts, and exhibits  in this matter, the Examiner finds, by a preponderance of the evidence, that Respondent has not violated the test security procedures associated with the administration of the Texas Assessment of Academic Skills test given at Sam Houston middle school in April 1999.  It is the feeling of the undersigned Hearing Officer that insufficient grounds exist for Respondent’s termination.

Petitioner’s case turns on the testimony of six children who participated in the April 1999 TAAS test.  I will not go so far as to say that these children have entered into an unlawful conspiracy, the purpose of which is to effect the termination of an unpopular teacher.  The testimony of these children is inconsistent and, in some instances, contradictory with prior statements.  Surprisingly, some of Petitioner’s witnesses admitted they received no help.  Further, all but one, conceded that Respondent’s actions may have been to encourage their use of Project Read strategies.   The remainder of Petitioner’s witnesses relied upon the assertions made by the children in their testimony.  These individuals testified primarily on the assumption that Respondent engaged in the activities alleged by some students.  Admittedly, if the facts in this proceeding were changed and the students testimony was more uniform and consistent, the testimony of Petitioner’s other witnesses would be more compelling.    Given the facts before this Hearing Officer, however, it is incredible to believe that Respondent could have provided any assistance to her students in the TAAS test. given the following:  (i) her current physical condition; (ii) the short duration she spent over each student; (iii) the length and complexity of each reading passage; and (iv) her not having access to the test booklet prior to the test date.  It is likely that, given the school district’s emphasis on Project Read, Respondent may have been compelled to tap on some test booklets in order to encourage the use of that strategy.  In the grand scheme of violations, however, even Petitioner’s witness, Sharon Rivard, considered such actions a “low violation.”  Respondent’s expert could not even consider this a violation of TAAS procedures.


VII.    RECOMMENDATION
Petitioner, through counsel, Barron Neal,  has requested that Respondent’s employment be terminated for good cause shown.  Based upon the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the recommendation of this Hearing Examiner that the employment of Respondent not be terminated.

Accordingly, Petitioner’s recommendation should be denied.

SIGNED AND ISSUED this _____ day of ________________________, 1999.

__________________________________

PAUL FRANCIS MCNULTY

Certified Hearing Examiner

Texas Education Agency
�Dickson and Shirley attained perfect reading scores on the April 1999 TAAS reading test.


�Once again, certain questions were raised by Mr. Nichols regarding whether or not Respondent acted properly during the January 1999 Posttest.  As discussed supra, Respondent’s actions on any occasion other than the April 1999 TAAS test are purely speculative and wholly without evidentiary support in this proceeding.





