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FORT WORTH INDEPENDENT

      §
BEFORE THE HEARING EXAMINER

SCHOOL DISTRICT,


      §

      §

Petitioner,

      §

      §
             STEPHEN C. COEN

v.





      §


      §

WILLIAM BYNUM,



      §

      §

Respondent.

      §
         THE STATE OF TEXAS


RECOMMENDED ORDER OF DISMISSAL


FOR LACK OF JURISDICTION

Statement of Case
Respondent’s request for assignment of a certified hearing examiner was received by the Texas Education Agency’s Division of Hearings and Appeals on October 30, 1996.  By letter transmitted by facsimile on November 1, 1996, the agency appointed an independent hearing examiner and directed respondent to provide the hearing examiner with a copy of the request for assignment within three days.  Respondent did not comply with the agency’s directive.

On November 13, 1996, the hearing examiner received a letter from petitioner (Exhibit 1, hereto) containing a number of factual allegations and a request that the case be dismissed for lack of jurisdiction.  On November 14, 1996, the hearing examiner received a letter from respondent requesting time to investigate the factual allegations contained in petitioner’s letter and objecting to the letter on procedural grounds.

On November 15, 1996, the hearing examiner notified the parties that (1) petitioner’s letter of November 13, 1996 was received as petitioner’s motion to dismiss for lack of jurisdiction and (2) directed respondent to file a written reply to petitioner’s motion.

On November 20, 1996, the hearing examiner received a letter from respondent (Exhibit 2, hereto) wherein respondent (1) did not deny any of the factual allegations contained in petitioner’s motion to dismiss for lack of jurisdiction and (2) withdrew respondent’s request for the appointment of an independent hearing examiner.


Findings of Fact
After due consideration of the pleadings of the parties, in my capacity as Independent Hearing Examiner, I make the following findings of fact:

1.  Respondent was employed by petitioner as an ROTC instructor under a local District contract.

2.  Respondent subsequently lost his Army certification as an ROTC instructor.

3.  Petitioner terminated respondent’s local District contract on October 22, 1996, as a consequence of respondent’s loss of his ROTC instructor certification.

4.  On October 30, 1996, respondent requested the assignment of a certified hearing examiner under Chapter 21, Subchapter F of the Texas Education Code.


Conclusions of Law
After due consideration of the foregoing Findings of Fact, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law:

1.  Independent Hearing Examiners are without jurisdiction to hear any dispute involving an individual who is not a “teacher,” as the term is defined in Texas Education Code § 21.101.  Tex. Educ. Code § 21.251.

2.  Respondent is not a “teacher,” within the meaning of Texas Education Code § 21.101.

3.  The independent hearing examiner is without jurisdiction to hear respondent’s dispute. 


Recommendation
After due consideration of the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the foregoing Findings of Fact and Conclusions of Law be adopted and that an order be entered consistent therewith.

SIGNED and ISSUED this 12th day of December, 1996.

___________________________________

STEPHEN C. COEN

INDEPENDENT HEARINGS EXAMINER
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