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Statement of the Case


Petitioner, Santa Maria Independent School District is represented by the Hon. Gilbert Hinojosa; Magallanes, Hinojosa & Trevino; 1713 Boca Chica Blvd.;  Brownsville, Texas 78520.  

The Respondent, Salvador Acosta, is represented by the Hon. Michael Shirk; Texas State Teacher’s Association; 316 W. 12th Street; Austin, Texas 78701.

Victoria Guerra is the Certified Hearing Examiner appointed by the Texas Education Agency.

The sole issue presented is whether a valid contract existed between the parties, thereby invoking my jurisdiction, as well as the provisions of CH. 21 Tex. Educ. Code, Subchapters E and F.

Factual Background


Respondent was employed as an administrator for the Business and Operations, or Manager of Financial Affairs for Santa Maria I.S.D.  (28: 14-25;  50:  6-25;  102:  18-25;  103:  1-23).  He worked for Santa Maria I.S.D. since 1989.  (29:  8-15;  99:  4-12).  The Board of Trustees voted to renew Respondent’s term contract based on Superintendent, Dr. Cantu’s recommendation on March 21, 2000.  (61:  7-12).  Pursuant to the terms of the contract, the contract needed to have been signed and returned to Lisa Pena by May 15, 2000.  (39:  16-18;  68:  1-3).  Respondent asserts that he did in fact sign the contract and instructed his secretary Nora Jimenez, to deliver it to Lisa Pena on April 14, 2000, the very same day that the contract was given to him.  (101:  4-21).  Petitioner asserts that it never received the signed contract from Respondent.  (68:  14-17;  75:  5-12).  Petitioner reminded Respondent of the missing contract on several occasions.  (40:  4-9;  69:  3-13;  72:  15-22;  73:  5-22;  19:  14-20;  20:  4-5, 10-21).


At a certain time, Dr. Cantu, the Superintendent, took personnel action against the Respondent by reassigning him to the position of textbook coordinator and inventory clerk, away from the business office.  (32:  1-3).  Then, further personnel action of employment termination was taken against Respondent for the same reasons as the reassignment.  (32:  4-11).  As a result of the reassignment, Respondent requested a level 2 grievance, wherein he asked for an expunction of the stated ground for his reassignment from his personnel file.  (17:  18-25;  18:  15-19;  19:  1-3;  32:  12-25).  At the level 2 grievance hearing, Respondent was once again asked for the contract.  (19:  14-20;  20:  4-5, 10-21).  Ms. Gonzalez, Respondent’s T.S.T.A. representative for the level 2 grievance subsequently obtained a copy of the contract from Respondent and did provide it to Petitioner.  (20:  10-21).  


The sole issue presented is whether a contract existed between the parties, thereby invoking the jurisdiction of the undersigned hearing examiner.      


Findings of Fact

1.
Respondent has been employed by the Santa Maria Independent School District since 1989.  (29:  8-15;  99:  4-12).

2.
Throughout his tenure with the Petitioner, Respondent started off as a book keeper for one year, and after that became the business manager for Petitioner.  (29:  8-15).  

3.
Respondent’s duties included being in charge of the business office, accounts payable, cafeteria and food services, maintenance, grounds, transportation, federal programs, budget and fiscal matters.  (29:  1-7;  103:  1-20).  

4.
No evidence exists that Respondent held a certificate under the definition of CH. 

21, TEX. EDUC. CODE, Subchapters B and E.  

5.
The Petitioner Board of Trustees voted to renew its contract with Respondent for the 2000-2001 school year.  (61:  7-12).  

6.
In April of 2000, Lisa Pena prepared a “One-Year Term Contract for Certified Administrator Position (Exhibit “1”) for the 2000-2001 school year.  (66:  15-18, 24-25;  67:  1-13).   

7.
Lisa Pena was the authorized agent for the Petitioner’s Superintendent in all matters dealing with the Respondent’s one-year term contract for the 2000-2001 year.  (78:  14-16).  

8.
This contract (Exhibit “1”) was given to Respondent on April 14, 2000 for his signature and it needed to have been returned to Lisa Pena by May 15, 2000.  (39:  16-18;  67:  10-22;  Exhibit 1).  

9.
Respondent signed the contract on April 14, 2000, the day he received it.  (100:  1-19).

10.
Respondent instructed his secretary Nora Jimenez to deliver the signed contract to Lisa Pena on April 14, 2000.  (101:  20-21).

11.
No evidence exists that the contract was actually delivered to Lisa Pena or to the Superintendent’s office.  (68:  4-7, 14-17;  69:  1-2).

12.
Petitioner never received the signed contract from Respondent until 6-7 days after the grievance hearing (34:  13-25), which took place sometime during the first week and a half in September 2000 (25:  1-3).  Yolanda Gonzalez, Respondent’s T.S.T.A. representative at the grievance hearing, obtained the contract from Respondent and submitted it to Petitioner via facsimile approximately 6-7 days after the grievance hearing  (20:  10-21), but only after Dr. Cantu telephoned Ms. Yolanda Gonzalez, 6-7 days after the level 2 grievance hearing to again ask for the contract.  (34:  13-25;  35:  3-18).      

13.
Ms. Norma Ramon, President of the Board of Trustees of Petitioner was presented with the contracts from Petitioner for her to sign sometime between June 13, 2000 through June 15, 2000.  

14.
Ms. Ramon never received a signed contract by the Respondent for her to sign.  (92:  10-15).  

15.
Respondent was reminded several times of his need to sign and return the “One-Year Term Contract for Certified Administrator Position”.  (19:  4-16;  38:  21-23;  40:  4-9;  69:  3-13;  72:  15-22;  Petitioner’s Exhibit “1” and Petitioner’s Exhibit “3”).  

16.
The first time Respondent was reminded of the fact that he had not signed or returned the “One-Year Term Contract for Certified Administrator Position” was in June, at the time that Ms. Ramon had signed all of the other employment contracts for the Petitioner and had asked why Respondent’s contract had not been included in the rest of the contracts for signature.  On this occasion, Ms. Ramon asked Lisa Pena why Respondent had not returned his signed contract and Lisa Pena called him and inquired about it.  (72:  19-22).

17.
The second time Respondent was reminded to sign and return his contract was late in June.  Lisa Pena walked to his office and asked why he had not returned his contract.  (72:  5-18).  

18.
Respondent was given a letter of reprimand written by Dr. Ismael Cantu dated September 1, 2000 wherein it states:  “It has been brought to my attention that your contract for the 2000-01 school year has not been turned in to the Personnel Office.  Please be informed that the contract stipulates that the offer for employment expires unless the contract is signed, and returned, to the Superintendent on or before May 15, 2000.”  (Petitioner’s Exhibit “3”).  

19.
During the time of July 1, 2000 (the first working date of the contract (50:  1-5) until the time that the Respondent was terminated from employment, Respondent did provide services to the Petitioner.  (105:  16-22).  

20.
No evidence was presented that Petitioner did not receive and accept the services of Petitioner from May 15, 2000 to the time that he was terminated in September 2000.   

21.
Respondent was terminated from employment on September 1, 2000 under an at-will employee theory.  (58:  22-25).  


22.
The One-Year Term Contract states in part:

1.  Employee shall be employed on a 12 month basisi for the school year 2000-2001, according to the hours and dates set by the District as they exist or may hereafter be amended.  

8.  In accordance with Texas Education Code, Chapter 21, Subchapters E and F, the Board may terminate this contract and discharge Employee or suspend Employee without pay during the term of this contract for good cause as determined by Board.  A suspension without pay may not extend beyond the end of the school year.

13.  Renewal or nonrenewal of this contract shall be in accordance with state law;  Texas Education Code, Chapter 21, Subchapter E;  and Board policy.

17.  This offer of employment for the 2000-2001 school year shall expire unless this contract is signed and returned to the Superintendent on or before May 15, 2000.  Failure to return the signed contract by this date shall constitute a rejection of the employment offer and current employment, if any, shall terminate at the end of the existing contract term.

Conclusions of Law
1.
A written contract did not exist between the parties.

2.
Where an offer prescribes the time and manner of acceptance, its terms in that respect must be complied with to create a contract, and the use of a different method of acceptance by the offeree will not be effectual unless the original offeror thereafter manifests his assent to the other party.  Town of Lindsay v. Cooke County Electric Cooperative Association, 502 S.W. 2d 117 (Tex. 1973).        

3.
Ratification is the adoption or confirmation by a person, with knowledge of all material facts, of a prior act which did not then legally bind that person and which that person had the right to repudiate.  Facciolla v. Linbeck Contruction Corp., 968 S.W.2d 435 (Tex. App.—Texarkana 1998, no writ) and K.B. v. N.B., 811 S.W.2d 634 (Tex. App.—San Antonio 1991, writ denied).  Ratification of a contract occurs when a party recognizes the validity of the contract by acting under the contract, performing under the contract, or affirmatively acknowledging the contract.  Sun Operating Ltd. Partnership v. Oatman, 911 S.W.2d 749 (Tex. App.—San Antonio 1999, writ denied).  

4.
An administrative officer employed by schools as directors of maintenance and of fiscal affairs does not qualify as a “teacher” within the meaning of CH. 21, Tex. Educ. Code, Subchapters.  Hightower v. State Commissioner of Education, 778 S.W.2d 595 (Tex. App.—Austin 1989, no writ).  This case was followed in Wendell Carroll v. Wichita Falls Independent School District, Docket No. 196-R10-899 (April 26, 2000) wherein it was decided that “coaches” do fall within the classification of “other full-time professional employees”, but there is no requirement that a school district provide a Chapter 21 contract to any other full time professional employee, as such the coach could not avail himself to the provisions of CH. 21, Tex. Educ. Code.     

5.
CH. 21, TEX. ED. CODE, Subchapter E applies to “teachers” which is defined as “a superintendent, principal, supervisor, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued under Subchapter B or a nurse.  The term does not include a person who is not entitled to a probationary, continuing, or term contract under Section 21.002, an exiting contract, or district policy…”

6.
Parties, by contract, cannot impair the validity of a law, nor control or limit the provisions of a statute.  McFarland v. Haby, 589 S.W.2d 521 (Tex. Civ. App.—Austin 1979, writ ref’d n.r.e.).

7.
Jurisdiction is not proper under Texas Education Code §21.251.

Discussion


Even though the contract was very specific as to time and manner of acceptance by the Respondent, which apparently was not strictly followed, the Petitioner nevertheless, continued to employ the Respondent without regard to his failure to follow the exact terms of acceptance of the contract.  The Petitioner had every right to repudiate the contract knowing that it had not timely received a signed contract from the Respondent by May 15, 2000, yet it failed to do so until September, 2000, at least four months after Respondent was supposed to have signed and turned in the contract to the Superintendent.  

Assuming arguendo that an implied contract does exist between the parties, the terms of the contract makes reference to CH. 21, Tex. Educ. Code.  Specifically, the contract states in part:  

8.  In accordance with Texas Education Code, Chapter 21, Subchapters E and F, the Board may terminate this contract and discharge Employee or suspend Employee without pay during the term of this contract for good cause as determined by Board.  A suspension without pay may not extend beyond the end of the school year.

13.  Renewal or nonrenewal of this contract shall be in accordance with state law;  Texas Education Code, Chapter 21, Subchapter E;  and Board policy.

Counsel for Respondent argues that CH. 21 Tex. Educ. Code, §21.204 is not applicable to him because he is not a “teacher” as defined by §21.201(1), therefore, he did not need to have a written contract to avail himself of the provisions of §21.206 or §21.211.  This argument is non-sensical and leads to an absurd result of partial enforcement of the statute.  One cannot exclude himself from the applicability of one provision of the statute and expect to receive benefits and protections from another provision of that same statute.  


Assuming arguendo that an implied, unsigned contract does exist between the parties, the terms of the implied contract would be that which is contained within the unsigned contract.  The terms of the contract incorporates the above provisions, citing CH. 21, Tex. Educ. Code.  By its specific terms, CH. 21, Tex. Educ. Code, §21.204 provides:  “(a)  A term contract must be in writing and must include the terms of employment prescribed by this subchapter.”  As cited in the conclusion of law above, parties, by contract, cannot impair the validity of a law, nor control or limit the provisions of a statute.  McFarland v. Haby, 589 S.W.2d 521 (Tex. Civ. App.—Austin 1979, writ ref’d n.r.e.).  To allow the Respondent to avail himself of the provisions of  CH. 21, Tex. Educ. Code, without a written contract, would impair the validity of §21.204 or control or limit its provisions.  


In addition to the foregoing, no evidence was presented at the hearing that Respondent held a “certificate” under Subchapter B of CH. 21, Tex. Educ. Code.  As such, it can be argued consistently with Respondent’s own argument that since Respondent is not a “teacher” within its definition of CH. 21, Tex. Educ. Code, §21.201, he cannot avail himself of the provisions of CH. 21, Tex. Educ. Code, Subchapters E and F.

Recommendation


After due consideration of the record, evidence and argument presented, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that a written contract did not exist between the parties and that this case be dismissed for lack for jurisdiction.


SIGNED this 28th day of November, 2000.







_____________________________







Victoria Guerra







Certified Hearing Examiner

CERTIFICATE OF SERVICE


I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon person named below, by placing a copy of the Proposal for Decision in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below.


SIGNED this 28th day of November, 2000.







___________________________







Victoria Guerra

Ms. Norma Ramon



VIA:  FACSIMILE and CMRRR

President, Board of Trustees


Z 440 333 067

Santa Maria Independent School District

P.O. Box 448

Santa Maria, Texas 78592-0448

(956) 565-4422) (facsimile)

Dr. Ismael Cantu, Superintendent

VIA:  FACSIMILE and CMRRR


Santa Maria Independent School District
Z 440 333 068

P.O. Box 448

Santa Maria, Texas 78592-0448

(956) 565-4422 (facsimile)

Mr. Gilbert Hinojosa



VIA:  FACSIMILE and CMRRR

Magallanes, Hinojosa & Trevino

Z 440 333 069


1713 Boca Chica Blvd.

Brownsville, Texas 78520

(956) 544-4290 (facsimile)

Mr. Michael Shirk



VIA:  FACSIMILE and CMRRR

Staff Counsel




Z 440 333 070

Texas State Teachers Association

Austin, Texas 78701

Facsimile:  (512) 474-9589

Mr. Jim Nelson



VIA:  CMRRR

Commissioner, Texas Education Agency
Z 440 333 071

1701 N. Congress Ave.

Austin, Texas 78701-1494

Proposal for Decision
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