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RECOMMENDED ORDER AND FINDINGS OF FACT

Statement of the Case

Petitioner, Petersburg Independent School District, proposed termination of the one-year term contract of Ann W. Carr and Ms. Carr requested a hearing pursuant to Section 21.207, Texas Education Code, as amended.

Phil N. Vanderpool is the Independent Certified Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  Petersburg Independent School District, Petitioner, is represented by Roger D. Hepworth, Henslee, Fowler, Hepworth & Schwartz, Attorneys at Law, Austin, Texas.  Ann W. Carr, Respondent, is represented by Lorraine J. Yancey, Attorney at Law, Texas State Teachers Association, Austin, Texas. 

Findings of Fact

After due consideration of the evidence and argument presented in the Hearing held in this matter, the undersigned Independent Certified Hearing Examiner makes the following Findings of Fact:

1.
Petitioner, Petersburg Independent School District, is a political subdivision of the State of Texas organized pursuant to law and charged with the responsibility of operating and maintaining a public school district within its boundaries. (Stipulation No. 1). 

2.
Respondent, Ann W. Carr, is currently employed by Petitioner, pursuant to a one-year term contract for the 1998-1999 school year ending on or about May 30, 1999.  The contract is in full force and effect during the events in controversy in this appeal.  (Stipulation No. 2, Petitioner's Exhibit 1 and Respondent’s Exhibit 2). 

3.
Respondent's term contract is governed by Chapter 21 et seq. of the Texas Education Code.  (Stipulation No. 3). 

4.
During the events in question, Respondent was employed as a seventh grade 

classroom teacher of History/English at Petersburg Junior High School. (Stipulation No. 4). 

5.
By letter dated October 21, 1998, Bob Pierson, President of Petitioner's Board of Trustees, timely notified Respondent that a financial exigency existed that required the termination of Respondent's employment effective December 31, 1998. (Stipulation No. 6). 

6.
Respondent timely requested a hearing and the appointment of a Certified Hearing Examiner in accordance with the Tex. Educ. Code § 21.253 and Petitioner's Board 

Policy DFD (Legal).  (Stipulation No. 7). 

7.
Petitioner's Board Policy DFF (Local) applies to the termination of a contract governed by Chapter 21 of the Education Code resulting from a reduction in force due to a financial exigency.  (Stipulation No. 8). 

8.
Respondent's one-year term contract provides: 

“The Board may terminate this contract and discharge Employee during the term of the contract if it determines that a financial exigency requires a reduction in personnel.  Financial exigency, as used herein, means any event or occurrence that creates a need for the District to reduce financial expenditures for personnel including, but not limited to, a decline in the Board's financial resources, a decline in enrollment, a cut in funding, a decline in tax revenues, or an unanticipated expense or capital need.”  (Petitioner’s Exhibit 1; Respondent’s Exhibit 2)

9.
In August, 1998, Petitioner became aware of a decline in the anticipated student enrollment for the 1998-1999 school year from an estimated student enrollment of 410 to an actual enrollment of 388 students (TR 78; TR 123).

10.
The school receives state funding based on Refined ADA (Average Daily Attendance).  (Testimony of Superintendent).

11.
The Refined ADA for Petersburg Independent School District for the 1997-1998 school year was 401.856. (Petitioner's Exhibit 13 and Petitioner's Exhibit 19 Line 178). 

12.
The Refined ADA as of October 10, 1998, for the Petersburg Independent School District was 390.590.  (Petitioner's Exhibits 13 and 20).

13.
The Refined ADA for PISD for the second six weeks of the 1998-1999 school year has declined even further to 386.74.  (Petitioner's Exhibit 20).

14.
Based on current student enrollment for the 1998-1999 school year, Petitioner anticipates that it will experience a revenue shortfall of approximately $112,034.00 due to a decline in enrollment.   (TR 73, 112, 122-123, 126).


15.
Petitioner’s Board Policy DFF (Local) concerning a reduction in force requires Petitioner to select employment areas to be affected by a reduction in force. (Petitioner’s Exhibit 2; Respondent’s Exhibit 6).


16.
If each of the employees in the affected employment areas has appropriate certification and/or endorsement for the current or projected assignment affected, Petitioner’s Board Policy DFF (Local) provides for a review of the performance of the affected employees, such performance being such employees’ effectiveness as reflected by appraisal records and other written evaluative information.  (Petitioner’s Exhibit 2; Respondent’s Exhibit 6).


17.
On October 20, 1998, Petitioner’s Board of Trustees determined that a financial exigency due to a decline in enrollment created a need to reduce expenditures for personnel, identified four employment areas subject to reduction in force pursuant to Policy DFF (Local), which the Board had adopted, those employment areas being (1) Elementary Special Education, (2) Junior High Teacher, (3) Student Health Services, and (4) Peims Coordinator, and identified four employees within those areas whose employment should be terminated effective December 31, 1998.  (Petitioner’s Exhibit 3; Respondent’s Exhibit 6).


18.
The employment areas were identified at the recommendation of Petitioner’s Superintendent.  (Petitioner’s Exhibit 2, Petitioner’s Exhibit 3, Respondent’s Exhibit 6).

19.
Petitioner’s Superintendent reviewed junior high school teachers’ appraisals and presented the Superintendent’s compilation of such data to the Board at the October 20, 1998, Board of Trustees meeting. (Petitioner's Exhibit 21; Testimony of Superintendent). 

20.
All junior high teachers affected by the application of the reduction in force policy had appropriate certification for their current assignments. (Testimony of Superintendent and Principal). 

21.
Pursuant to Board Policy DFF (Local) at the time of the identification of appropriate employees in the effected “RIF” areas, there were no positions available in the District for which such affected employees could be considered nor were there any such positions available in the District at the time of the hearing.  (Testimony of Superintendent). 

22.
Upon the Superintendent’s recommendation, Petitioner’s Board made a determination of those persons subject to a reduction of force by utilizing Criteria 2, that is,  Performance, under Board Policy DFF (Local).  (Testimony of Superintendent and various Board Members). 

23.
Petitioner’s Superintendent and, based on the Superintendent's recommendation, Petitioner's Board applied the following criteria sequentially to the extent necessary to identify the employee or employees who least satisfied the criteria and therefore were subject to the reduction in force, to-wit:

a.
Determination of certification and/or endorsement appropriate for current or projected assignments of personnel within the chosen employment areas; 

b.
Evaluating Performance, which is defined as effectiveness as reflected by appraisal records and other written evaluative information, that is, by consideration of all junior high school teacher evaluations containing a rating of “Exceeds Expectations” within the “PDAS” domains, then considering only employees who had no rating of “Exceeds Expectations” in any domains but only ratings of “Proficient” in all domains;

c.
Then considering the lowest point total on appraisal records of those employees who had only a rating of “Proficient” in all domains;

d.
Determining in such Superintendent’s discretion as authorized by Policy DFF (Local) that the documented performance differences between two or more reduction in force prospects were substantial enough to rely upon; and

e.
Ultimately recommending that Ann W. Carr’s contract be terminated pursuant to a reduction in force.
Conclusions of Law

1.
Jurisdiction is proper under the applicable provisions of the Texas Education Code.


2.
Petitioner’s Board of Trustees properly determined pursuant to its Board Policy DFF (Local) that a financial exigency existed in Petitioner’s District at the time of termination of Respondent’s contract.


3.
Financial exigency as defined by Petitioner’s policies constitutes cause for termination of a term contract.


4.
Petitioner substantially complied with its policy regarding selection of teachers for reduction in force.

5.
Petitioner’s selection of Ann W. Carr for a reduction in force was not arbitrary or capricious and was based on written procedural rationale.


6.
Respondent’s contract was properly terminated by Petitioner by reason of reduction in force.


7.
Petitioner’s termination of Respondent’s contract was not arbitrary or capricious and was based on Petitioner’s sequential application of its policy, and procedure contained therein, in determining that Respondent’s position should be eliminated as part of a reduction in force.


8.
Respondent was given due process and all statutory rights under the law.  
Discussion

At the time of Respondent’s proposed contract termination, Ms. Carr was employed by Petersburg Independent School District for the 1998-1999 school year under a one-year term contract.  Under the contract itself, and Board Policy DFF ( Local), if the Board of Trustees of Petersburg Independent School District determined that a financial exigency requires a reduction in personnel, Ms. Carr’s contract may be terminated and Ms. Carr discharged as an employee of the school district.  A decline in enrollment was an express event or occurrence that may create a need for the District to reduce financial expenditures for personnel.  Thus, if the Board determined that a financial exigency required a reduction in personnel, which the Board of Trustees did in this case, and if the Board followed the law and it's Policy DFF (Local), the contract could be terminated. 

The “preservation of sound financial base for the school district constitutes a financial exigency which supports good cause for termination.”  Stidham and Brown v. Anahuac ISD No. 205-R2-687 (Comm’r Dec. March 9, 1990).  School Boards are charged with the responsibility of governance of the District, which necessarily includes the making of sometimes hard choices in managing finances and personnel of the District.  Petersburg ISD's fund balance was clearly not excessive and even in cases involving a clearly excessive fund balance, a reduction in force may be supportable based on a decline in funds.   As stated in Ruiz v. Edinburg ISD No. 241-R3-787 (Comm’r Dec. September 19, 1989) at page 3, "The power to allocate district resources is the very core of that discretionary authority delegated by law to local governing boards.  In the absence of an abuse of that discretion, local action will be accorded a wide latitude.”

Under the terms of Ms. Carr’s contract and Board Policy DFF (Local), a financial exigency as determined by the local Board may result from a decline in enrollment resulting in a decline in financial resources, i.e., state funding.

Once the District determined that a financial exigency existed which created a need to reduce personnel, its policy DFF (Local) further set forth the procedure by which personnel positions were to be reduced.

Board Policy DFF (Local) set forth the order of criteria to determine the personnel to be reduced in force.  The policy itself states: “Employment areas includes, but are not limited to: . . . ii. Secondary grades, levels, subjects, departments, or programs….”[emphasis added].  Junior High Teachers were designated by the Board as an employment area out of which there should be a reduction in force.  

A large part of the “Criteria for Decision” in Board Policy DFF (Local) provides for the Board’s reliance on the Superintendent’s recommendation as well as a requirement that the Superintendent in making his or her recommendation apply such criteria sequentially to the extent necessary to identify the employees who least satisfy the criteria and therefore are subject to the reduction in force.  That is, certification is looked to first.  If all of the personnel in an affected employment area have appropriate certification and/or endorsement for his or her current or projected assignment, as was the case here, then the Superintendent looks to Performance to identify employees subject to a reduction in force.  Performance is defined in the Policy as “Effectiveness as reflected by appraisal records and other written evaluative information.”  The evidence reflects that the Superintendent, in making his recommendation to the Board of Trustees, and the Board itself followed a sequential rational basis for determining the junior high teacher subject to the reduction in force.  The evidence submitted indicates that all of the junior high teachers were considered in the Petitioner's application of the performance evaluation.  

The evidence reflects that the Superintendent in making his recommendation to the Board built a path leading to the employees who least satisfied the criteria for decision and followed that path step by step.

The Superintendent and the Board determined first what junior high teachers employed for the 1998-1999 school year failed to receive a rating of “Exceeds Expectations” under the Professional Development and Appraisals System of the Texas Education Agency.

After determining then that there were two 1998-1999 junior high school teachers who did not receive a “Exceeds Expectations” in any domain and only had a rating of "Proficient" in all domains, the Superintendent and the Board then proceeded to look at the total appraisal scores.  It was determined that Ann W. Carr had the lowest appraisal score under the criteria and was the junior high teacher to be reduced in force and have her contract terminated.

There is no evidence in the record of any arbitrary or capricious termination of Ann Carr’s contract.  Reductions in force, particularly in the middle of the year, are difficult remedies; however, the evidence here reflects a process which was followed in sequential order to determine which positions, and thereby employees, who were to be the subject of a reduction in force.  The record reflects no evidence that the Board and/or Superintendent used its RIF policy as an excuse to terminate the contract of any particular individual. 

In summary, while a reduction in force in mid-year is somewhat atypical and may be a harsh remedy for a District’s financial exigency, the evidence reflects that the Board and its Superintendent followed its policies and procedures sequentially with some rationale and properly terminated the contract of Ann W. Carr.

RECOMMENDATION
Based on the above Findings of Fact and Conclusions of Law, the undersigned Hearing Examiner determines that Petersburg Independent School District’s proposal to terminate Ann W. Carr’s contract was proper.  Petitioner’s recommended termination of Ms. Carr's contract should be sustained.

SIGNED and ISSUED this 15th day of January, 1998.





_____________________________________




Phil N. Vanderpool, Hearing Examiner
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