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Respondent, John Adair ("Teacher"), appeals the decision of the Petitioner, Cumby Independent School District ("District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: 

1.
Teacher's assaulting, inappropriately disciplining, or otherwise having inappropriate contact with a student in his care on or about May 23, 2000;

2.
Teacher's allowing classroom discipline to decline to an educationally unacceptable level by the end of the 1999-2000 school year;

3.
Teacher’s engaging in a pattern of horseplay, wrestling or roughhousing with the male special education students in his class, culminating in an incident with a student, Mark T., on or about May 16, 2000, and with student Michael T. on or about May 23, 2000;

4.
Teacher’s conduct, described in items 1-3, supra, was detrimental to students;

5.
Teacher’s physically harming or hurting students on or after May 23, 2000, as a result of the incident involving Michael T.;

6.
Teacher’s physically harming or hurting students, including but not limited to Mark T. and Michael T., on the District’s premises;

7.
Teacher’s sexually harassing a female District employee;

8.
Teacher’s sexually harassing female special education students in his class by: allowing them to crawl into the kneehole in his desk which he was present; allowing them to sit in his lap; tickling or inappropriately touching the girls (including one girl’s breasts); holding or pinning at least one girl on the floor; and, spanking, slapping, or otherwise inappropriately touching the buttocks of female students in his class;

9.
Teacher’s bringing to class an explicit anatomy or medical book and allowing the students to view it;

10.
Teacher’s not having the permission of the District or the parents of the students to show the students such book;

11.
Teacher’s inappropriately corresponding with a female special education student, said correspondence being of a sexual nature and including the drawing of a penis;

12.
Teacher’s possessing an open container of alcohol in his desk on the District’s grounds;

13.
Teacher’s desk’s being accessible to students in his classroom;

14.
Teacher’s keeping a controlled substance, specifically prescription painkillers, which were not prescribed to him, in his desk on the District’s premises;

15.
Teacher’s leaving the District’s premises during school hours without permission or excuse or without informing the District of his reason for leaving the premises;

16.
Teacher’s appearing at school during the morning with the smell of alcohol on his breath;

17.
Teacher’s appearing at school after lunch with the smell of alcohol on his breath;

18.
Teacher’s making a statement or statements to witnesses to the effect that “wherever I go, my bottle goes with me”;

19.
Teacher’s frequent use of peppermint candy to attempt to mask the smell of alcohol on his breath;

20.
Teacher’s school coffee cup occasionally or frequently smelling of alcohol;

21.
Teacher’s allowing his personal hygiene, grooming, and dress to deteriorate to an professionally-unacceptable level;

22.
Teacher’s appearing at school apparently intoxicated or under the influence of alcohol;

23.
Teacher’s allowing his personal affairs, particularly his finances, to deteriorate to the point of violating Board policy and the ethical standards of teaching professionals;

24.
Teacher’s violation of the ethical standards of a teaching professional;

25.
Teacher’s allowing unauthorized persons, namely Donna Norton, to have access to sensitive and confidential student records as well as computer access;

26.
Teacher’s becoming unacceptably ineffective in his position as a teacher in the District because of the above and aforementioned conduct;

27.
Parents, faculty, and the community-at-large were aware Teacher was under investigation by Child Protective Services and/or the Hopkins County Sheriff’s Department on charge of assault of a child as well as potential sexual abuse of a child;

28.
Teacher’s incompetence in his position of special education teacher, at least from an academic standpoint;

29.
Teacher’s neglecting his duties to form lesson plans, impermissibly delegating that duty to a teacher’s aide;

30.
Teacher’s failing to maintain and/or complete the necessary documentation in students’ files as required under state and federal law;

31.
Teacher’s showing apathy and indifference toward students and parents at Admission, Review, and Dismissal (“ADR”) hearings;

32.
Teacher’s demonstrating an unacceptable inability or unwillingness to formulate or implement Individual Education Plans (“IEPs”) for special education students;

33.
Teacher’s inappropriately refusing the help of competent professional in the teaching or planning of special education, to the detriment of the students in his care; and, 

34.
Teacher’s violating his oath of office as a teacher.

Specifically, the District requests the discharge of the Teacher for the foregoing reasons.

"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  

Teacher was represented by Maurice Healy, Esq.  District was represented by Andrew Chance, Esq.  Mark L. Williams was the certified independent hearing examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

BILL STEWART

1.
Stewart became in District’s Superintendent in June 2000.  Hearing Transcript, page 31, lines 6-10 (“HT at p. ---, ll. ---”).  

2.
After becoming the Superintendent, Stewart reviewed the personnel files of the District, including Teacher’s file. HT at pp. 33-34, ll. 20-4.  He saw Teacher had an incident with a child on May 23, 2000. HT at p. 34, ll. 9-17.   Stewart saw notes of the incident and an incident occurring on May 16, 2000, both of which involved alleged physical contact with male students. During the May 16 incident, Teacher allegedly grabbed a student by the back of the neck and pushed the student out of the classroom.  The May 23 incident involved Teacher’s allegedly being kneed in the groin by a student and Teacher’s putting the student in a headlock and choking the student to the ground. HT at p. 37, ll. 3-17.  

3.
Teacher was offered a new probationary contract in March 2000 for the 2000-2001 school year. HT at p. 37, ll. 18-21.  

4.
After looking at the file, Stewart interviewed employees of the District.  He discovered in his interviews that Teacher had allegedly been involved in actions that could possibly injure children. He stated it was never appropriate for a teacher to put a child in a headlock or to grab a student by the neck and force the child out of a room. HT at p. 39, ll. 2-22.  

5. Stewart met with Teacher to discuss the incident.  Teacher stated the student attacked him, and the student injured him severely.  Teacher stated there had been problems with the child, who he allegedly described as emotionally disturbed. HT at p. 43, ll. 10-22.   Stewart said the student had never been assessed as being or tested to be emotionally disturbed. HT at p. 45, ll. 15-22.  However, Stewart did not review the student’s file. HT at p. 88, ll. 12-13.  Stewart did not investigate whether the student was a “discipline problem.” HT at p. 89, ll. 1-5.  Stewart stated neither he nor the District allowed students to assault teachers without some sort of disciplinary action’s being taken against the students. HT at p. 89, ll. 16-21.  To Stewart’s knowledge, no disciplinary action was taken against the student. HT at pp. 89, ll. 22-1.  Stewart stated no action was taken against the student due to the length of time between the incident and Stewart’s learning of the incident.  He did take action against Teacher, though, because of the other allegations raised regarding Teacher. HT at pp. 127-28, ll. 17-18.  Stewart believed the actions by the student were not as severe, though he did not check Teacher’s medical records. HT at pp. 128-29, ll. 19-8.  Stewart did not interview the student. HT at p. 129, ll. 14-22.  

6.
Stewart stated, in his opinion, Teacher was ineffective as a teacher due to the physical contact with a child. HT at pp. 47-48, ll. 22-6.  He said he believed Teacher would be ineffective as a teacher, regardless of whether Teacher was innocent or guilty. HT at p. 93, ll. 5-25.

7.
Stewart did an investigation of Teacher, based partly on a letter by the previous superintendent. HT at p. 52, ll. 5-12.  Stewart stated he wanted to allow Teacher to tell his side of the story. HT at p. 52, ll. 17-25.  Stewart did not believe the student assaulted Teacher. HT at p. 106, ll. 17-22.  Further, Stewart did not ask Teacher for his side of the story regarding other allegations: coming late/leaving early, the smell of alcohol on teacher’s breath, or any other reasons which led to Teacher’s discharge. HT at pp. 120-21, ll. 16-25.  Stewart saw no reason for asking Teacher for his side. He believed the incidents to be too severe to get Teacher’s side. HT at p. 126, ll. 1-16.  Stewart made up his mind to recommend Teacher’s termination based on what other people told him and upon his belief that Teacher would no longer be an effective teacher. HT at pp. 126-27, ll. 17-3. 

8.
Stewart stated that any horseplay in the classroom is inappropriate, when it involved physical contact. HT at p. 53, ll. 6-14.  

9. Stewart had decided by mid-July 2000 that Teacher should not teach in the same classroom with the same students at the middle school level because of the contact situations and because of Teacher’s alleged ineffectiveness.  He reassigned Teacher to teaching assignments with the high school special education students. HT at p. 56, ll. 5-20.  He also directed Teacher to cease all horseplay. HT at p. 57, ll. 11-17.  However, Teacher has not taught during the 2000-2001 school year.  Stewart learned of other allegations regarding Teacher, including an investigation by the Sheriff’s Department of Teacher.  The mother of the student involved in the May 23 incident had filed criminal charges against Teacher.  Based on his investigation, Stewart asked Teacher to resign. HT at pp. 57-58, ll. 18-24.  

10. Stewart proposed the termination of Teacher’s contract based on several allegations: Teacher frequently came to school late; he frequently left the campus early without calling in or without permission for leaving; he came to school many times smelling of alcohol; he took alcohol with him during his lunch break; his instructional aide found a bottle of “Wild Turkey” in his desk; he lost his temper and became violent in the way he addressed students; his teaching abilities; playing chess with another teacher during class time; his lack of knowledge of the Individual Education Plans (“IEP”) and not writing those IEPs; and, his failure to attend ARD meetings and his attitude toward some parents in the ADR meetings. HT at pp. 61-64, ll. 18-21.  Stewart stated parents in the community were of the problems. HT at p. 66, ll. 5-10.     

11. In a meeting with Teacher, Stewart stated he would recommend termination of Teacher’s contract to the Board if Teacher did not resign.   Teacher chose not to resign. HT at p. 67, ll. 6-23.  Stewart told Teacher the mother of the child involved in the May 23 incident was “pushing” to have Teacher prosecuted.  However, if Teacher resigned, the mother would drop the charges. HT at p. 88, ll. 3-7.  

12.
Teacher was discharged because of the situations which had allegedly occurred, and because of the alleged attitudes of the children, parents, faculty, and staff members.  Stewart believed Teacher would not be effective as a teacher. HT at p. 73, ll. 1-22.    


13.
Stewart testified a document was found in Teacher’s desk with a child’s handwriting on it and two drawings of a penis. HT at p. 78, ll. 16-23.  Stewart also based his recommendation to terminate because on this paper. HT at pp. 78-79, ll. 24-1. He did not know who drew the pictures on the paper, or when the pictures were drawn. HT at p. 100, ll. 21-24.  Some people had access to Teacher’s room during the summer. HT at p. 103, ll. 15-17.

14.
Stewart had no personal knowledge of the issues for which Teacher was terminated. HT at p. 85, ll. 21-24.  

15.
Stewart stated it was the responsibility of a teacher or staff member report an incident of sexual harassment or when a teacher comes to school drunk or smelling of alcohol or when drugs are involved. HT at pp. 97-98, ll. 21-13.  He said only Elementary Principal Hale knew of the alleged sexual harassment and/or alcohol and/or drugs. HT at p. 99, ll. 8-18.  However, he did not speak with Hale. HT at pp. 109-10, ll. 21-2.

16. The May 16 and 23 incidents caused the first reassignment of Teacher. HT at pp. 119-20, ll. 24-5.  Stewart reassigned Teacher to keep Teacher from teaching the affected students.  He stated some unidentified parents did not want Teacher teaching their children.  He did not give Teacher a directive to stay away from those children.  Stewart did reiterate a former superintendent’s directive to Stewart, forbidding horseplay.  Teacher did not teach after the directive was given. HT at pp. 124-25, ll. 1-18.

17. Stewart said the actions against Teacher should be upheld against Teacher, even though those same actions had not been punished in the past.  He stated the actions were potentially dangerous or harmful. HT at pp. 130-31, ll. 4-14. 

18. Teacher was suspended for two weeks from school after the May 23 incident. HT at p. 132, ll. 4-12.  During Stewart’s investigation, he discovered the following allegations (besides those already mentioned): girls under Teacher’s desk while he sat at the desk; girls being turned over Teacher’s knee; a girl being patted and fondled on the rear end by Teacher; a girl’s breast being grabbed by Teacher while he was tickling her; alcohol found in Teacher’s desk; medicine found in Teacher’s desk; alcohol in Teacher’s truck; sexual harassment of a District employee; and, an aide pushed down in her chair by Teacher. HT at pp. 132-33, ll. 17-23.  He did not believe remediation was  appropriate for Teacher. HT at p. 134, ll. 8-18.

19. The actions described in Paragraph 18 supra occurred during the 1999-2000 school year. HT at pp. 134-35, ll. 22-13.  These actions were allegedly reported to Principal Curt Hale. HT at pp. 135-36, ll. 14-5. 

SHARON HEBERT

20.
Hebert was the mother of the child involved in the May 23 incident.  The child is twelve years of age.  The child suffers from ADD.  At times, the child was emotionally disturbed, but the child has never been diagnosed as being emotionally disturbed. HT at pp. 144-45, ll. 21-15. 

21.
Hebert had a discussion with Teacher about the student’s grades and behavior and about the student’s throwing his papers on the floor. HT at pp. 145-46, ll. 19-2.  

22.
The student had spoken to Hebert about the roughhousing occurring in Teacher’s classroom.  Hebert did not complain about the roughhousing until the student was hurt on May 23. HT at p. 146, ll. 14-22.  On May 23, the student told Hebert he was a little sore from the roughhousing which had occurred that day.  Hebert looked at the student’s body but found no visible marks of injury.  The next day, the student was still complaining of pain in his neck and shoulder, so Hebert took him to the emergency room.  She found out the student’s neck and shoulder were strained (no medical documents were submitted). HT at pp. 147-48, ll. 9-17.  She was upset when the student told her of the incident. HT at p. 158, ll. 17-25.  She said the injuries occurred to the student after the student kneed Teacher in the groin. HT at p. 165, ll. 14-17.   

23.
Hebert filed criminal assault charges against Teacher. HT at pp. 149-50, ll. 25-6.  The student was interviewed by the Child Protective Services regarding the May 23 incident. HT at p. 152, ll. 4-6.  The student did not want Hebert to file the charges. HT at p. 152, ll. 15-21.  Since May 23, Hebert has noticed nothing special about the student’s reactions to other people. HT at p. 154, ll. 12-15.  

24.
Hebert was contacted three to four times during the 1999-2000 school year about the student’s behavioral problems. She vaguely remembered being contacted the prior year about disciplinary problems. HT at pp. 155-56, ll. 23-10. 

25.
Hebert stated the student could also lose his temper, do something he should not, and then lie about it. HT at p. 163, ll. 14-17.  

MICHAEL T.

26.
(This is the student involved in the May 23 incident.)  The student said the other boys in Teacher’s class started the “roughhousing” most of the time. HT at pp. 170-71, ll. 24-3.  He stated he did not start the roughhousing on May 23. HT at p. 171, ll. 4-6.  He said Teacher would wrestle with the students a minimum amount of time. HT at p. 177, ll. 1-9.  

27.
The student stated that on May 23, he put his arm around Teacher, Teacher grabbed him, the student kneed Teacher, and Teacher put the student in a headlock.  He stated he kneed Teacher because he was afraid when Teacher grabbed him. He said Teacher was angry. HT at p. 171, ll. 7-23.  The student believed he had hurt Teacher.  He also stated the headlock had hurt.  The student said he asked the Teacher to stop, and Teacher pushed him on a desk.  The student stated he was afraid.  The student said he was crying. HT at pp. 172-73, ll. 9-13.   

28.
The student testified the teacher’s aide, Ms. Verner, took him to the office.  He told Ms. Dixon what had occurred.  He went home and told his mother.  She called the police.  She was told to take the child to the doctor, where it was learned the student had neck and shoulder strains. HT at pp. 173-74, ll. 24-13.  

29.
The student said he told Superintendent Thomason what had occurred.  Thomason told him not to tell anyone what had happened, even his mother. HT at p. 174, ll. 14-25.        

30.
The student said he had never seen Teacher hurt any other children, nor had he seen Teacher touching any girls.  He said Teacher had never shown him any anatomy books. HT at pp. 178-79, ll. 15-5.  

MICHELLE VERNER
31.
Verner stated she was a Resource Aide for the District during the previous school year.  She was an aide to Teacher and was to work with sixth, seventh, and eighth grade math, reading, English, and spelling. HT at p. 182, ll. 10-22.  She stated she ended up doing lesson plans, ARD letters, updating files, grading papers, entering information in the gradebooks, sending home letters of concern, and calling the parents of children.  Most of these were the duties for teachers, not aides.  However, she stated Teacher did not regularly perform these duties. HT at pp. 182-83, ll. 25-17.    

32.
Verner stated Teacher did not discipline the children very much. HT at pp. 183-84, ll. 18-2.  She also stated Teacher would be involved in horseplay with the children pretty much every day.  Occasionally, Teacher would initiate the horseplay. HT at p. 186, ll. 10-21.   

33.
Verner heard a complaint by a student about Teacher’s grabbing the student on the neck and causing bruising and redness. HT at p. 188, ll. 5-19.  She said she saw Teacher grab the student who was continuing to slap at Teacher, despite Teacher’s asking the student to stop. HT at pp. 189-90, ll. 21-9.     

34.
Verner stated she walked into Teacher’s classroom on May 23 and found the student Michael rising from the floor and walking to his desk.  Teacher appeared angry and agitated.  Teacher would not tell her what had happened.  The student was crying, holding his neck/shoulder area.  Teacher told Verner to leave the student alone.  Teacher stated to her that he had been required to do what he had done.  He later stated he could lose his job for what had happened. HT at pp. 191-93, ll. 17-22.     

35. Verner believed Teacher acted inappropriately toward female students, also.  In October 1999, two girls would get under Teacher’s desk.  She told Teacher that action was not appropriate. HT at p. 195, ll. 9-19.  Verner stated Teacher was sitting at the desk while the girls were under the desk. HT at p. 196, ll. 17-23.  She said it happened several times. HT at p. 197, ll. 4-6.  She said he did not stop after she told Teacher the action was inappropriate.  Verner only told the school counselor. HT at p. 197, ll. 15-25.  She also saw several girls sit in Teacher’s lap. Regarding one girl, she saw Teacher turn the girl over on his lap and spank her, though Verner said they were “just playing.” HT at pp. 199-200, ll. 1-24.  She said Teacher spanked and tickled other girls.  She did not see Teacher touch a girl on her breast. HT at p. 201, ll. 3-20.  She reported this to Principal Hale in April 2000. HT at p. 202, ll. 10-14, and p. 244, ll. 13-15.  Verner saw one girl try to get away from Teacher’s tickling.  Verner believed the tickling was unwelcomed. HT at p. 203, ll. 5-11.  She did not see Teacher restrain a girl who was being tickled or spanked. HT at p. 203, ll. 13-20.  She did not feel Teacher was doing anything wrong at the time he allegedly did these acts. HT at p. 243, ll. 8-16. 

36. Verner stated Teacher brought a book to class that had drawings and pictures of the male body and a childbirth.  She said the boys would look at it at the same time as the girls. HT at pp. 204-05, ll. 12-11.  

37.      Verner stated that in August 2000 she found a document in Teacher’s desk which contained Teacher’s writing and the writing of a student.  She showed the document to Stewart. HT at pp. 206-08, ll. 9-9. She stated she did not know who had made the drawings on the document (of penises), who put the document in Teacher’s desk or when it was put there, or if Teacher had seen it after the drawings were made. HT at p. 233, ll. 7-19.  The only thing wrong with the documents was the drawings. HT at pp. 261-62, ll. 21-9.  The ink used to make the drawings appeared to be different from the ink used to do the handwriting. HT at p. 263, ll. 11-20.   She had earlier (May 2000) found a bottle of what she described as “Wild Turkey” alcohol in Teacher’s desk.  She stated she poured the alcohol out the window and disposed of the bottle. HT at p. 209, ll. 6.  She stated the desk could not be locked. HT at p. 210, ll. 2-9.  She did not know when the bottle was placed in Teacher’s desk or who placed it there. HT at p. 241, ll. 1-6.  The bottle she found did not have dust on it. HT at p. 259, ll. 16-18.  She did not turn in the bottle because she did not want to get Teacher in any more trouble. HT at pp. 259-60, ll. 25-13.           

38.      Verner stated that, during the 1999-2000 school year, she took pain pills after dental surgery.  When Teacher had a leg cramp, she gave a pill to Teacher.  She gave him the bottle, which he kept in his school desk. She said Teacher took the pain pills during class. HT at pp. 210-12, ll. 10-1.  

39.      Verner testified she believed she smelled alcohol on Teacher’s breath at school, but she never saw him drink at school or return from lunch and look intoxicated. HT at p. 212, ll. 2-10.  She stated she knew she was supposed to turn in to the administration the name of an employee who had been drinking.  She stated she would do things differently if she had the chance.  She only told the school secretary. HT at pp. 232-33, ll. 1-4.  

40.      Verner stated Teacher left school without permission. HT at p. 212, ll. 16-25.  Teacher was told by either the principal or the superintendent to stop leaving school. HT at pp. 213-14, ll. 4-6.  

41.      Verner stated Teacher came to school unshaven and smelling after his water and electricity had been disconnected. HT at p. 214, ll. 13-25.

42.      Verner stated Teacher discussed his financial problems with her.  The school also received some phone calls from creditors about his finances. HT at pp. 215-16, ll. 4-7.

43.      Verner believed Teacher’s girlfriend was looking into the school records of the students. HT at p. 218, ll. 16-25, and p. 248, ll. 8-11.    

44. Teacher would constantly eat peppermint candy. HT at pp. 219-20, ll. 17-3.
45.       Verner noticed Teacher was not maintaining the students’ files.  Teacher stated he did not know how to update the files.  She also prepared lesson plans and IEPs. HT at p. 222, ll. 8-16.  She said Hale knew she was doing the plans. HT at p. 228, ll. 6-8.  She did not make the reports from the ADR meetings. HT at p. 237, ll. 3-5.  Teacher allegedly told her that those people trying to help him with his work were “out to get him.”  She believed Teacher felt inferior or inadequate when help was offered. HT at pp. 250-51, ll. 16-23.    

46.      Verner stated that, at the end of the school year, the children would play chess every day instead of doing class work. HT at pp. 253-54, ll. 24-7.       

HAZEL KEIM

47.      During the previous school year, Keim was an elementary special education aide. HT at p.267, ll. 22-23. 


48.      Keim saw Teacher allegedly tickle female students, on their rib cages.  She never saw Teacher touch a girl’s breast.  She stated a girl had complained about the touching, but Keim took no action because she did not know it was serious. HT at pp. 269-70, ll. 18-25.  She saw no other inappropriate actions toward students. HT at p. 272, ll. 9-14.  


49.      Keim saw Teacher wrestling with boy students, but she did not report this to anyone.  She received no complains from any child about the wrestling. HT at pp. 272-73, ll. 21-22.  

50.       Keim stated she often smelled alcohol on Teacher’s breath after lunch break.  She said she smelled alcohol on Teacher’s coffee cup. She stated Teacher appeared to be intoxicated at school several times. HT at pp. 273-76, ll. 23-1.  She said she told Hale once about the alcohol. HT at p. 285, ll. 2-6.

51.      Keim stated she saw Teacher with the pain pills, which were kept in his desk. HT at p. 276-77, ll. 2-2.

52.     Keim saw Teacher leave the campus without permission several times. HT at p. 277, ll. 10-13.

53.      Keim testified Teacher put his hand on her leg several times. She would not verbally complain, but she would push his hand away.  She believed he sexually harassed her. HT at pp. 279-80, ll. 11-7.

PATTY EARLS

54.      Earls was a resource teacher for the District. HT at p. 287, ll. 21-23.  
55.
Earls did not believe Teacher followed academics very strongly in the classroom.  She said she wanted the students to follow the regular curriculum, so the special education children would be like “normal” children.  Teacher did not follow the curriculum. HT at p. 289, ll. 2-14. 

55.
Earls testified Teacher needed help with ARDs and IEPs.  He was not doing the required modifications.  She offered assistance to Teacher, but he did not seem to want the help. HT at pp. 290-91, ll. 5-25.  Due to Teacher’s attitude toward her, Earls sent messages to Teacher through her aide. HT at p. 296, ll. 5-10.  

56.
Earls stated Teacher did not discipline his students.  She said there was no structure in the class.  She said she has students this year which Teacher had in his class last year, and those students were not ready to use academic books. HT at pp. 292-94, ll. 9-4.  She said the special education students would be more chaotic in the class, but the chaos should have been more “organized.” HT at p. 304, ll. 7-13.  She said the folders for Teacher’s students were not in order and some papers were missing. HT at p. 294, ll. 8-19.

57.
Earls stated some students need less structure in a classroom.  She also said she did not visit Teacher’s classroom more than three times during the school year. HT at pp. 298-99, ll. 13-14.

58.
Earls believed Teacher could do the paper work but had not been required to do it in the past.  Other people had to help with his work. HT at pp. 299-300, ll. 21-16.   

59.
Earls did not complain to any person in the District’s administration.  She said she just hoped the situation would get better, even though she noticed the problem at the first of the school year. HT at p. 300-03, ll. 17-17.  She thought that telling Hale would be ineffective.  She believed she could not tell the superintendent because she had to follow the “chain of command.” HT at p. 306, ll. 2-9.

BETTY CHAMBLISS

60. Chambliss was an Educational Diagnostician for the Tri-County Coop. Hearing Transcript 2, Page 5, Lines 9-17 (“HT2 at p. ---, ll. ---“).  


61.
Chambliss understood that Teacher was to make IEP plans for special education students and teach those children in the subjects for which the children were resourced into the special education class.  Teacher was responsible for preparing the IEPs.  However, Teacher told her he did not know how to prepare IEPs.  She said he should have already known how to prepare the programs.  He never came to her for assistance, though she offered his assistance.  She said he was very effective with parents in the ARD meetings.   She said Teacher only did some of the paperwork for the meetings. HT2 at pp. 7-9, ll. 19-21.


62.
Chambliss stated she noticed little discipline in Teacher’s class.  Further, Teacher did not give the students the required placement tests until the end of the school year. HT2 at pp.11-12, ll. 2-6.  She later stated had very little observation of Teacher’s class. HT2 at p. 27, ll. 4-10.

63.
Chambliss stated Verner did some of the work Teacher was supposed to do. HT2 at p. 16, ll. 2-12.  

64.
Chambliss believed Teacher’s students were detrimentally impacted due to Teacher’s lack of preparation. HT2 at pp. 16-17, ll. 20-11.  She believed Teacher was ineffective as a special education teacher. HT2 at pp. 17-18, ll. 16-21.  

65.
Chambliss never confronted Teacher about his alleged deficiencies, because she would either do his work or do without. HT2 at pp. 18-19, ll. 24-14.  She also stated Teacher missed a full day of ARD meetings, without calling her. HT2 at p. 19, ll. 15-21.  In addition, she stated she had a hard time finding Teacher during his conference period. HT2 at pp. 20-21, ll. 13-5.


66.
Teacher told Chambliss he did not know how to fill out IEPs.  However, she did not know of any district where the teachers did not have to write IEPs, since IEPs were their teaching tools. HT2 at p. 21, ll. 6-13.


67.
Chambliss said Michael T. (involved in the May 23, 2000, incident) had various behavior problems, though they were not serious problems.  She said he was not coded as emotionally disturbed. HT2 at p. 22, ll. 1-12.  


68.
Chambliss stated she reported to the problems she was having with Teacher to Principal Hale.  Though she did not know if Hale ever acted on her reports, she said Teacher’s actions improved toward the end of the school year. HT2 at p. 32, ll. 6-25.

BILLIE GOLDSMITH

69.
Goldsmith was the school’s secretary. HT2 at p. 34, ll. 11-12.

70.
Goldsmith observed Teacher leave the school many times without permission, sometimes to go smoke. HT2 at pp. 35-36, ll. 15-1.  She knew Teacher sometimes went to see his ailing mother. HT2 at p43-44. , ll. 25-8.

71.
Goldsmith stated she never smelled alcohol on Teacher’s breath.  However, she testified Teacher would talk to her about his consumption of alcohol, from doing his “shot” of whiskey to carrying his bottle with him to having a bottle in his car to “wherever I go, my bottle goes.”  HT2 at pp. 36-37, ll. 15-14.  He also stated he kept his bottle in his boot, but she did not know if he had the bottle at school. HT2 at p. 45, ll. 4-15.  She said he appeared in the morning to be hung over, throughout the school year. HT2 at p. 46, ll. 7-24.  She later explained that Teacher was not feeling well on the “hang over” days. HT2 at p. 50, ll. 12-16.  She said a “drug dog” had come to the school once, but nothing happened regarding Teacher’s car. HT2 at pp. 52-53, ll. 25-5.


72.
Goldsmith stated she could not find Teacher at least one time per week, in violation of school policy.  She said the teachers were required to sign in and out, which Teacher did not do. HT2 at p. 39, ll. 8-22.


73.
Goldsmith saw a girl acting like she was sleeping on the floor during one of Teacher’s classes.  Goldsmith told the principal, but she did not know if the principal took any action. HT2 at p. 41, ll. 3-24.  She said it did not make any difference if she told Hale. HT2 at p. 48, ll. 4-15.


74.
Goldsmith stated that, in May 2000, she told Superintendent Thomason about the alcohol statements and about the alcohol in the car.  HT2 at pp. 53-54, ll. 17-13.  She said Hale and Thomason had job offers (HT2 at pp. 56-57, ll. 16-12), but not until after spring break. HT2 at p. 60, ll. 8-23.  (According to Stewart, Thomason resigned in January 2000 and his duties ended in June 2000.  Hale attempted to resign in March 2000, but he actually resigned in May 2000. HT2 at pp. 62-64, ll. 12-6.  He did not know why Thomason and Hale did not take any action against Teacher. HT2 at p. 65, ll. 6-19.)   


75.
Goldsmith stated Teacher had mood swings, but she said Teacher was having relational problems.  She did not know if the swings were alcohol related. HT2 at pp. 55-56, ll. 13-11.

DAVID STRIBLING, JR.

76.
Stribling was a teacher for the District during the 1999-2000 school year. HT2 at p. 67, ll. 13-14.    

77.
Stribling never smelled alcohol on Teacher’s breath, nor did he ever seen Teacher with a bottle or intoxicated. HT2 at p. 70, ll. 1-8.  

78.
Stribling stated he was not required to sign in or out for lunch. HT2 at p. 71, ll. 8-23.

79.
Stribling stated he had discipline problems with Michael T., that the student needed anger management.  He said the child would “show out” to get attention.  He was able to correct a behavior problem of the student. HT2 at pp. 73-76, ll. 17-12.

CURT HALL

80.
Hale was the high school principal during the 1999-2000 school year.  He was Teacher’s principal. HT2 at p. 103, ll. 12-24.

81.
Hale never smelled alcohol on Teacher’s person.  He never saw Teacher appear to be intoxicated.  Someone reported that Teacher was intoxicated, but no one said anything to Hale about Teacher’s smelling of alcohol, Teacher’s cup smelling of alcohol, or Teacher’s taking or possessing illegal drugs. HT2 at p. 104, ll. 4-24.  Hale stated he would have checked out any reports of Teacher’s being drunk on campus or smelling of alcohol.  If he would have found any confirmation to the reports, he would have removed Teacher from the campus. HT2 at pp. 111-12, ll. 1-7.  Hale also stated there had been no reports of Teacher’s sexually harassing anyone or inappropriately touching children. HT2 at p. 112, ll. 8-15.  Hale did state Verner had reported Teacher was hugging and tickling children. HT2 at pp. 112-13, ll. 21-17.  He stated he was not told of Teacher’s allegedly spanking girls or allowing them to crawl under his desk.  He denied being told of children’s sleeping in Teacher’s class.  HT2 at pp. 127-28, ll. 20-17.  He also stated he had not been told of a bottle of alcohol in Teacher’s desk or Teacher’s bringing an explicit anatomy book to his class. HT2 at pp. 130-31, ll. 24-10.     

82.
Hale was told by Michael T. that the May 23, 2000, incident was horseplay.  He said Superintendent Thomason had interviewed all of the students.  Thomason suspended Teacher for two weeks.  No action was taken against the student because the alleged injury was considered to be an accident. HT2 at pp. 105-06, ll. 10-24.  The student said he was not hurt. HT2 at p. 120, ll. 6-8.  Hale stated it would be appropriate for a teacher to put a student in a headlock until the student calmed down, if the student put his arm around the teacher’s neck and kicked the teacher hard in the groin. HT2 at p. 132, ll. 16-21.

83.
Hale stated he had spoken with Stewart prior to the beginning of the school year. HT2 at pp. 107-08, ll. 21-7.  

84.
Hale stated the teachers were not required to sign in or out unless the teacher’s were leaving town. HT2 at p. 108, ll. 10-21.

85.
Hale stated Chambliss had complained to him about Teacher’s failure to keep records.  Hale stated he spoke with Teacher and believed Teacher took care of the situation.  He stated Teacher would correct any work problems once those problems were addressed with the Teacher. HT2 at pp. 108-10, ll. 22-25.  He believed Chambliss and Earls to be well qualified in the field of special education. HT2 at p. 130, ll. 18-21.   

86.
Hale did not feel it was appropriate for a teacher to be involved in horseplay during class, which could be more serious in a special education class. HT2 at p. 120-21, ll. 18-7. He believed it was inappropriate for Teacher to be involved in horseplay on May 23. HT2 at p. 123-24, ll. 23-9. He had never been told of any horseplay in Teacher’s class other than minor incidents.  He later stated he had heard about some horseplay at the end of the school year. HT2 at pp. 125-26, ll. 18-6.

87.
Hale stated Verner would be lying if she stated she had reported to him that horseplay was happening during the entire school year. HT2 at p. 127, ll. 8-13.  

88.
Hale stated it would be inappropriate for a teacher to: have alcohol in the teacher’s desk; have alcohol in the teacher’s car while at school; bring alcohol to a school event; tickle students on the rib cage; and, allow girls to sit under the teacher’s desk. HT2 at pp. 133-34, ll. 6-3.    

89.
Hale understood that Teacher had “helped” an unruly student out of a room on May 16, 2000. HT2 at pp. 134-35, ll. 20-15.

DONNA NORTON

90. Norton stated Teacher could not use his computer programs.  Norton tried to help Teacher could run off the tests. HT2 at p. 143, ll. 10-16.  She was able to get the program running after two tries. HT2 at p. 144, ll. 10-19.  She stated there was no information about the children on the programs. HT2 at p. 144-45, ll. 25-3.  She stated she had no access to nor see any student files. HT2 at p. 146, ll. 10-17.      


91.
Norton is Teacher’s girlfriend. HT2 at p. 146, ll. 1-3.  

JOHN ADAIR (TEACHER)

92.
Teacher stated that on May 23, 2000, the children from his class were coming into the room from lunch.  Since it was close to the end of school, the children were restless.  He stated Michael T. had put a hand on Teacher’s shoulder, seeming to seek affection.  Teacher testified the student then turned and kneed Teacher in the groin.  While the child was laughing, Teacher slid his arm around the child’s neck, without choking him to the ground.  Teacher held the child tightly until the child said, “Okay.”   Teacher walked around the classroom, trying to lessen the pain.  Michael T. sat in his chair, crying a little and rubbing his neck.  The class went on without interruption.  Teacher was later called to Thomason’s office. HT2 at pp. 152-53, ll. 3-19.  Teacher visited a doctor about the injury. HT2 at p.153, ll. 20-25.  Teacher later testified the child and he were playing. HT2 at p. 192, ll. 20-24.  Teacher said that both the child and he were moody, with the Teacher’s being moody during the spring. HT2 at p. 193, ll. 2-6.  Teacher did not think he left any marks on the child.  He stated Michael T. usually cried. HT2 at p. 194, ll. 13-23.  He told Verner to leave the child alone when she tried to intervene. HT2 at pp. 195-96, ll. 24-4. 


93.
Verner was Teacher’s aide.  The District did not tell Teacher what Verner was supposed to do for him. HT2 at pp. 155-56, ll. 25-4.  Teacher stated Verner made some copies for him.  He stated Verner really did not write lesson plans for him or she would write the plans after the fact [though he admitted having trouble writing the lesson plans in a timely fashion (HT2 at p. 197, ll. 5-11)].  He stated Verner did not help him get a computer program running, so he was required to ask Norton to help him. HT2 at pp. 156-58, ll. 20-9.    


94.
Teacher admitted tickling girls in his class, but it was rare.  He stated it was playful and appropriate.   He stated some special education students needed to be touched for encouragement or comfort.  He stated he did not let the children “run wild” in his class.  Further, he admitted two girls had crawled under his desk, but he denied being at the desk.  He stated they were playing. HT2 at pp. 159-60, ll. 1-18.


95.
Teacher denied drinking alcohol during the day, bringing alcohol to school, and carrying alcohol in his boot.  He denied sexually harassing Keim.  He stated she never gave him any indication that he had harassed her. HT2 at pp. 161-63, ll. 12-1.  Teacher stated he reported to school about four times with a hangover, then he stated he was not “feeling up to snuff.” HT2 at p. 188, ll. 11-15.  

96.
Teacher stated he would try to change any of his deficiencies if he were asked to change them. HT2 at p. 163, ll. 2-5.

97.
Teacher stated he did not receive useful information about the children at the beginning of the school year.  Chambliss prepared the ARD reports he received.  He did not receive any testing information from Chambliss. HT2 at pp. 163-64, ll. 6-2.  He said he started doing IEPs in November 1999, after he had determined the individual status of the children.  He stated he wrote an IEP for each child and gave it to Chambliss.  He said Chambliss entered the information onto the computer. HT2 at pp. 164-65, ll. 3-9.  Teacher stated he went to a children’s library to get materials for his class. HT2 at p. 172, ll. 6-16.    

98.
Teacher stated the first time he heard about his having alcohol on campus, was in July 2000.  Stewart told him this.  He denied having alcohol on campus. HT2 at p. 169, ll. 13-22.  Teacher stated no one from the sheriff’s department had ever contacted him. HT2 at p. 171, ll. 13-18.


99.
Teacher stated there was only a little horseplay going on in his class, with the worst amounts during the first of the year when he had no aide and the end of the year, close to the end of school. HT2 at pp. 171-72, ll. 21-5.

100.
Teacher stated he was not required to sign out for lunch.  He would leave during lunch to visit his mother in a nursing home. HT2 at pp. 172-3, ll. 17-14.  He said Hale gave him permission to leave early to see Teacher’s ailing mother. HT2 at pp. 176-77, ll. 20-1.

101.
Teacher stated he brought an anatomy textbook to class.  He stated the girls were interested in having children.  He said he did not let them look at the book by themselves.  The children were also interested in other parts of anatomy, such as muscles and tissues.  He added the book was only at school for a short amount of time. HT2 at pp. 177-80, ll. 11-25.  He stated it was not in his job description to teach sex, though he denied teaching sex. HT2 at p. 207, ll. 1-12.   

102.
Teacher stated he gave the children freedom in the class when no tests were being taken.  He stated, though, he believed work was being accomplished. HT2 at pp. 181-82, ll. 10-5.

103.
Teacher denied receiving a bottle of pills from Verner or keeping a bottle of pills in his desk.  He did admit keeping some Ibuprofen in a baggy located in his desk and during the first of the school year carrying some Motrin on his person.  He did ask Verner for some medicine when his leg was hurting. . HT2 at pp. 183-85, ll. 12-5.   

104.
Teacher did not teach for several years.  Working for the District was his first teaching job after the death of his father.  Teacher said he was nearly broke when he started teaching again.  His water and electricity had been disconnected due to non-payment of bills.  HT2 at pp. 185-88, ll. 6-7.  

105.
Teacher stated he would eat peppermint candy to mask the smell of tobacco from the kids. HT2 at p. 189, ll. 7-14.

106.
Teacher did not think he left a mark on the neck of Mark T., because he only grabbed the student hard enough to restrain him.  He admitted he put Michael T. in a headlock and restrained him. HT2 at p. 192, ll. 6-17.

 107.
Teacher admitted writing on a paper--“maybe yes, maybe no”--but he denied drawing pictures of penises on the paper. HT2 at pp. 200-01, ll. 2-16.   

108.
Teacher admitted missing one ADR meeting. HT2 at pp. 207-08, ll. 23-2.

109.
Teacher stated he really did not allow horseplay (scuffling and wrestling), but he did allow interaction between students. HT2 at p. 208, ll. 6-18.  He stated horseplay would be an inappropriate method of maintaining discipline. HT2 at p. 209, ll. 7-18.     


110.  
Teacher claimed Chambliss offered him very little help.  He did not remember any offers for help from her.  She told him he could go to the Tri County and check for information in the files.  He did not follow up her advice, since he was used to a diagnostician doing that for him.  HT2 at p. 215, ll. 7-18.  He stated Earls offered him no help.  HT2 at p. 216, ll. 15-17.


111.  
Teacher stated Verner did not write the IEPs for him, but she did write some ARD invitations for him.  He said Chambliss may have written IEPs for him. HT2 at pp. 215-16, ll. 19-14.


112.    
Teacher could not recall spanking any children in his class. He stated a little girl  came to him and sat on his knee two times.  HT2 at pp. 217-18, ll. 25-13.


113.    
Teacher stated Verner confronted him about the girls’ crawling under his desk.  Since it only happened one time, Teacher considered the incident to be a non-issue.  HT2 at p. 218, ll. 19-25.  Teacher stated Norton did not help him with the students' confidential files.  HT2 at pp. 221-22, ll. 22-1.

JUDY JONES


114.  
Jones was the school counselor.  HT2 at p. 227, ll. 12-13.


115.  
Jones stated she saw red marks on Mark T.'s neck on May 16, 2000.  It appeared someone had put his/her hands on the student's neck.  HT2 at p. 227-29, ll. 20-1.


116.  
Jones stated she had never prepared an IEP, so she did not know what the preparer's numbers and notes looked like.  HT2 at p. 232, ll. 10-22.

DISCUSSION


1.      
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.


2.    
Specifically, the District requests the discharge of the Teacher for the following reasons:


1.   
Teacher’s assaulting, inappropriately disciplining, or otherwise having inappropriate contact with a student in his care on or about May 23, 2000;


2.    
Teacher’s allowing classroom discipline to decline to an educationally unacceptable level by the end of the 1999-2000 school year;


3.    
Teacher's engaging in a pattern of horseplay, wrestling or roughhousing with the male special education students in his class, culminating in an incident with a student, Mark T., on or about May 16, 2000, and with student Michael T. on or about May 23, 2000;


4.    
Teacher's conduct, described in items 1-3, supra, was detrimental to students;


5.    
Teacher's physically harming or hurting students on or after May 23, 2000, as a result of the incident involving Michael T.;


6.    
Teacher's physically harming or hurting students, including but not limited to Mark T. and Michael T., on the District's premises;


7.    
Teacher's sexually harassing a female District employee;

         
8.    
Teacher's sexually harassing female special education students in his class by: allowing them to crawl into the kneehole in his desk which he was present; allowing them to sit in his lap; tickling or inappropriately touching the girls (including one girl's breasts); holding or pinning at least one girl on the floor; and, spanking, slapping, or otherwise inappropriately touching the buttocks of female students in his class;


9.    
Teacher's bringing to class an explicit anatomy or medical book and allowing the students to view it;


10.   
Teacher's not having the permission of the District or the parents of the students to show the students such book;


11.    
Teacher's inappropriately corresponding with a female special education student, said correspondence being of a sexual nature and including the drawing of a penis;


12.    
Teacher's possessing an open container of alcohol in his desk on the District's grounds.


13.    
Teacher's desk's being accessible to students in his classroom;


14.    
Teacher's keeping a controlled substance, specifically prescription painkillers which were not prescribed to him, in his desk on the District's premises;


15.    
Teacher's leaving the District's premises during school hours without permission or excuse or without informing the District of his reason for leaving the premises;


16.    
Teacher's appearing at school during the morning with the smell of alcohol on his breath;


17.    
Teacher's appearing at school after lunch with the smell of alcohol on his breath;

           
18.    
Teacher's making a statement or statements to witnesses to the effect that "wherever I go, my bottle goes with me";


19.    
Teacher's frequent use of peppermint candy to attempt to mask the smell of alcohol on his breath;


20.    
Teacher's school coffee cup occasionally or frequently smelling of alcohol;


21.    
Teacher's allowing his personal hygiene, grooming, and dress to deteriorate to an professionally unacceptable level;


22.    
Teacher's appearing at school apparently intoxicated or under the influence of alcohol;

           
23.     
Teacher's allowing his personal affairs, particularly his finances, to deteriorate to the point of violating Board policy and the ethical standards of teaching professionals;


24.     
Teacher's violation of the ethical standards of a teaching professional;

          
25.     
Teacher's allowing unauthorized persons, namely Donna Norton, to have access to sensitive and confidential student records as well as computer access;


26.     
Teacher's becoming unacceptably ineffective in his position as a teacher in the District because of the above and aforementioned conduct;


27.     
Parents, faculty, and the community-at-large were aware Teacher was under investigation by Child Protective Services and/or the Hopkins County Sheriff ‘s Department on charge of assault of a child as well as potential sexual abuse of a child;


28.     
Teacher's incompetence in his position of special education teacher, at least from an academic standpoint;


29.     
Teacher's neglecting his duties to form lesson plans, impermissibly delegating that duty to a teacher's aide;


30.     
Teacher's failing to maintain and/or complete the necessary documentation in students' files as required under state and federal law;


31.     
Teacher's showing apathy and indifference toward students and parents at Admission, Review, and Dismissal ("ADR") hearings;


32.     
Teacher's demonstrating an unacceptable inability or unwillingness to formulate or implement Individual Education Plans ("IEPs") for special education students;


33.     
Teacher's inappropriately refusing the help of competent professional in the teaching or planning of special education, to the detriment of the student in his care; and,


34.     
Teacher's violating his oath of office as a teacher.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.


3.       
The District requests the discharge of Teacher based on an accumulation of incidents, supra.  I will discuss each proposed reason for Discharge:

 
1.    
Teacher's assaulting, inappropriately disciplining, or otherwise having inappropriate contact with a student in his care on or about May 23, 2000.


There is no doubt that an incident occurred on May 23 between Teacher and Michael T.  From the most credible testimony, I find that: Teacher and Michael T. were involved in horseplay on that day; the student and Teacher grabbed each other; this type of horseplay was not new to either person, as it had occurred throughout the school year (based on the testimony of the District's and Teacher's witnesses); the student kneed Teacher, causing pain to Teacher (the action by the student was not out of fear); Teacher lost his temper and put the student in a headlock; the student calmed down; Teacher was alarmed by his apparent loss of temper and stated he was forced to do what he did because of the student.


The next decision would be the discipline for Teacher.  Teacher put a hold on the student after the student harmed him without provocation.  Still, Teacher had a responsibility to act like an adult and not strike back at a special education student, even if the student had behavior problems, as Michael T. did.  Teacher should be disciplined--and he was.  District's superintendent investigated the matter.  He decided Teacher should be suspended for two weeks and directed Teacher not to be involved in that type of horseplay in the future.  Teacher was not given the chance to obey the directive.  Stewart reiterated the directive and separated Teacher from the students.  At that time, he believed this was the proper discipline.  I will not overturn the original discipline, nor will I add to the discipline which has already been administered by someone who was able to interview all of the witnesses at the time of the incident.


2.      
Teacher's allowing classroom discipline to decline to an educationally unacceptable level by the end of the l999-2000 school year.


There is no real dispute that Teacher allowed his students at times to operate without proper discipline.  Michael T. stated the boys in the class normally would begin the horseplay.  Teacher should have used more control in the class.  However, the principal at the time, Hale, saw what was happening and had a discussion with Teacher.  He did not believe Teacher was in any way acting is an "educationally unacceptable" manner.  In fact, Teacher was offered a new probationary contract while this was going on.  The District did not think Teacher's approach to teaching was insufficient, so neither will I.


3.     
Teacher's engaging in a pattern of horseplay, wrestling or roughhousing with the male special education students in his, class, culminating in an incident with a student, Mark T., on or about May l6, 2000, and with student Michael T., on or about May 23, 2000.


4.      
Teacher's conduct, described in items 1-3, supra, was detrimental to students.


5.      
Teacher's physically harming or hurting students on or after May 23, 2000, as a result of the incident involving Michael T.


See Paragraphs 3.1 and 3.2 supra.  


6.     
Teacher's physically harming or hurting students, including but not limited to Mark T. and Michael T., on the District's premises.


The only proof that Teacher may have harmed anyone other than Michael T. was the incident on May 16, with Mark T.  However, there were no medical reports speaking of an injury to the child.  Mark T. did not testify he was hurt.  Based on the testimony, I find Teacher touched the back of the student's neck and left a red mark.  Teacher should not have touched the student at all.  At the same time, Teacher has already been disciplined with a two-week suspension.  In addition, even Michael T. stated he had never seen Teacher harm anyone else.


7.      
Teacher's sexually harassing a female District employee.


Keim testified Teacher sexually harassed her.  However, she never verbally told him to stop, nor did she tell him his actions were unwelcomed.  Finally, she did not report this incident to anyone.  This does not amount to sexual harassment upon which action can be taken.


8.      
Teacher's sexually harassing female special education students in his class by: allowing them to crawl into the kneehole in his desk when he was present; allowing them to sit in his lap; tickling or inappropriately touching the girls (including one girl's breasts); holding or pinning at least one girl on the floor; and, spanking, slapping, or  otherwise inappropriately touching the buttocks of female students in his class.


The District alleged several different types of sexual harassment of the students by Teacher.  The District, however, did not provide any proof of Teacher’s touching a girl’s breasts or pinning a girl to the floor.  At the same time, it did show that, at least one time, two girls crawled under Teacher’s desk.  It did show a girl sat on Teacher’s knee.  It did show Teacher spanked a girl playfully.  It did show Teacher tickled girls.  Yet it did not show Teacher harassed the girls.  While these actions might have led to harassment, the District did not show harassment.   The District did not call any of these girls to testify, though it did call Michael T. to testify.  Also, those adults who witnessed these actions did not think the actions were wrong at first.  In addition, even when Verner and Keim decided Teacher’s actions were wrong, they were not very active in reporting the incident.  The District attempted to justify their not being more active in reporting the alleged problems by arguing that Hale was not interested in what occurred because he was leaving and that the witnesses were required to follow the chain of command.   I am not convinced the witnesses were restricted from reporting these incidents.  First, the witnesses could have made several reports to Hale.  If they felt he was not listening to them, they could have made a written report, with a “CC:” to Thomason.  Finally, they could have bypassed Hale and gone directly to Thomason.  I heard nothing during the hearing that left the impression the employees would have been disciplined in any way if they went directly to Thomason.  In fact, Hale was bypassed in the Michael T. matter, and Thomason did the investigation.  One last thing: while Hale denies he was told of any of these incidents, even if he had been told, he took no action against Teacher.  Since he did not take action, I will not either.

9.       Teacher's bringing to class an explicit anatomy or medical book and allowing the students to view it.

          10.     
Teacher's not having the permission of the District or the parents of the students to show the students such book.

          
There is no dispute that Teacher brought the anatomy book to school.  Whether he looked at the book with them or they looked at it while he was out of the room, it was not his place to bring the book in the first place.  "The birthing of a child" was not one of the classes he was assigned to teach.  His intentions may have been good, but he worked outside the bounds of his teaching responsibilities.  He should have received some type of lesser discipline, but he did not.  In fact, the record does not reflect that Verner told anyone about the book.  Therefore, I will not recommend any discipline.


11.     
Teacher's inappropriately corresponding with a female special education student, said correspondence being of a sexual nature and including the drawing of a penis.

There is no dispute that Teacher corresponded in part with a female student.  However, Verner stated the only inappropriate part of the correspondence was the drawings of penises.  No one from the District could state Teacher drew the pictures.  Verner found the document in August, well after the document would have been made.  The ink used for the drawings appeared to be a different type of ink than the words written by Teacher.  Teacher should have been directed not to engage in any type of written communication directly with the children, absent permission by the District.

           
12.    
Teacher's possessing an open container of alcohol in his desk on the District’s grounds.


This is a very troubling allegation.  No one wants a teacher to be at school with any type of drug, including alcohol.  However, the evidence presented by the District was nothing more than "he say, she say." Verner stated she found a bottle in Teacher's desk in May 2000.  Instead of turning in the bottle to the administration, Verner allegedly poured the contents out a school window and threw away the bottle in Sulphur Springs.  If she had immediately reported this to Hale or Thomason or even to Stewart when he became the superintendent in June, the District's case might have been much stronger.  She stated she did not report this because she did not want to get Teacher in any more trouble.  Without more solid evidence, I must believe Teacher's statement that he did not have any alcohol at the school.


13.    
Teacher's desk's being accessible to students in his classroom.
            The accessibility of the desk to students cannot be held against Teacher, since he requested the desk be repaired.


14.   
Teacher's keeping a controlled substance, specifically prescription painkillers which were not prescribed to him, in his desk on the District's premises.

           
There is no excuse for leaving medicine in an accessible desk.  However, Verner knew Teacher had the pills--she gave him the pills, she knew where the pills were located, and she knew the desk did not lock, but she was not disciplined.  She never reported the matter to anyone during the school year.  She must not have considered the situation serious enough to report.  If it was not bad enough to report it, it must not have been bad enough for any more than a minor discipline.


15.     
Teacher's leaving the District's premises during school hours without permission or excuse or without informing the District of his reason for leaving the premises.

          
Hale stated the teachers were not required to sign in or out for lunch.  Goldsmith knew Teacher had to go see his mother.  No one reported that Teacher was violating any school policy.  Even if someone had made a report, this is a minor violation.

          
16.     
Teacher's appearing at school during the morning with the smell of alcohol on his breath.

         
17.     
Teacher's appearing at school after lunch with the smell of alcohol on his breath.

          
18.     
Teacher's making a statement or statements to witnesses to the effect that

"wherever I go, my bottle goes with me."


19.     
Teacher's frequent use of peppermint candy to attempt to mask the smell of alcohol on his breath.

    
20.     
Teacher's school coffee cup occasionally or frequently smelling of alcohol.


Some people stated they could smell alcohol on Teacher's breath and on his coffee cup, others said they could not.  Since he stated he had reported to school with a hangover more than once, it is possible he had the residual smell on his breath which transferred to his cup.  Further, Teacher should not be punished because he made alcohol-related statements to other adults.  Also, Teacher used the peppermint candy to cover the smell of cigarettes, since he smoked.  What is most important, though, is that Goldsmith told Thomason of the alcohol breath and Teacher's statement regarding alcohol in his car.  Thomason took no action.  Since no action was taken then, it is not proper to take action now.


21.     
Teacher's allowing his personal hygiene, grooming, and dress to deteriorate to a professionally unacceptable level.
                       If Teacher had appeared as badly as some the testimony described him, there would have been complaints and corrective actions.  There was none of either.  Teacher should not be punished for not dressing or grooming as well as some people wanted.


22.
Teacher’s appearing at school apparently intoxicated or under the influence of alcohol.

See response to Paragraphs 3.16-20 supra.  Also, the person who was with him the most during the school year, Verner, did not see him apparently intoxicated or under the influence of alcohol.  Even though she stated she smelled what she thought was alcohol on his breath, she only told the school secretary.  I cannot recommend any type of discipline for this allegation.   


23.
Teacher’s allowing his personal affairs, particularly his finances, to deteriorate to the point of violating Board policy and the ethical standards of teaching professionals.


I cannot understand why the District would want to discipline Teacher because of his finances.  Yes, he started at the school, burdened with financial problems due to the care of his ailing father.  The school did receive at least one call from a lending institution.  Yet, the District did not show that either it, the students, or the teachers were harmed by Teacher’s financial problems.  There is no reason for disciplining Teacher for this. 

24.
Teacher’s violation of the ethical standards of a teaching professional.

I can only assume that, if I find any of the allegations with which Teacher is charged, Teacher would then have violated the ethical standards of a teaching professional.  However, just because Teacher has violated an ethical standard, this would not necessarily support a discharge. 


25.
Teacher’s allowing an unauthorized persons, namely Donna Norton, to have access to sensitive and confidential student records as well as computer access.


The District did not prove Norton saw any sensitive and/or confidential records of students.  To argue Norton had access to the records just because she was in the same room as the records is untenable.  That would mean that a person not an employee could not enter the room without the Teacher’s presence.  This allegation has not been proven.


26.
Teacher’s becoming unacceptably ineffective in his position as a teacher in the District because of the above and aforementioned conduct.


From the testimony at the hearing, it was clear Teacher was lax in performing his work.  One of the main reasons was that Teacher did not know how to do the work.  He had been away from teaching for several years when he began to teach for the District.  Much in the education area has changed over the last few years, and Teacher did not know how to do some of the work.  He was offered some help initially, but he did not accept the help.  After a while, the offers of help subsided.  Additionally, Teacher was used to other people (e.g., the diagnostician) doing his work.  Teacher allowed his aide, Verner, to do some of his duties.  Teacher did eventually do some of his tasks, though they were late.  Norton helped him get his computer program working.  According to the record, only Chambliss complained to the administration about Teacher’s alleged inefficiencies.   However, while this allegation is serious, the District did not think it was too serious.  The testimony of the District’s witnesses demonstrated Teacher had a performance problem throughout the year.  Yet, Teacher was given a renewed contract while the District had or should have had knowledge of Teacher’s teaching abilities or lack thereof.  I cannot, therefore, recommend a discipline for this allegation.      


27.
Parents, faculty, and the community-at-large were aware Teacher was under investigation by Child Protective Services and/or the Hopkins County Sheriff’s Department on charge of assault of a child as well as potential sexual abuse of a child.


There was little to no evidence to support this allegation.  The mother of Michael T. knew about the criminal charge because she filed the charge.  No other parents testified.  The staff and teachers did not testify they knew about the criminal charges or the CPS complaint.  Stewart knew about both, but he filed the CPS complaint and he was contacted about the criminal charge.  There was no proof that the community-at-large were aware of the charge and/or complaint.  There was absolutely no mention of a potential sexual abuse of a child.  The District made the charge but offered insufficient evidence to prove this allegation.  


28.
Teacher’s incompetence in his position of special education teacher, at least from an academic standpoint.


29.
Teacher’s neglecting his duties to form lesson plans, impermissibly delegating that duty to a teacher’s aide.

30.
Teacher’s failing to maintain and/or complete the necessary documentation in students’ files as required under state and federal law.


31.
Teacher’s showing apathy and indifference toward students and parents at Admission, Review, and Dismissal (“ADR”) hearings.


32.
Teacher’s demonstrating an unacceptable inability or unwillingness to formulate or implement Individual Education Plans (“IEPs”) for special education students.


33.
Teacher’s inappropriately refusing the help of competent professional in the teaching or planning of special education, to the detriment of the students in his care. 


See response on Paragraph 3.26.  Again, the controlling factor is that the District gave Teacher a renewed contract, even though all of the above were present.   


34.
Teacher’s violating his oath of office as a teacher.


Teacher did not sign an oath of office, so he could not violate the oath.

4.
What should the final discipline be?  The District accused Teacher of a myriad of alleged wrongs, yet it failed to prove most of them.  The main emphasis of the hearing was the alleged assault, but Teacher had already been disciplined for the matter.  



5.
Even if other areas--the harassment, the lack of discipline, the anatomy book, the alcohol, the pain killers, leaving school without permission, personal hygiene--may have happened, either no one reported them or the principal did not believe any action should be taken.  As such, Teacher was not given an opportunity to correct the problems or respond to the allegations.  To discipline Teacher without any previous warning, while allowing him to continue to “violate” the rules without notice, would violate all aspects of the due process principles.  Several District witnesses were asked if they would allow a child to continue to break the rules without corrective action.  They all stated they would have taken some sort of corrective action.  The same is only proper in this case.  I will not recommend any discipline for those allegations for which there was either no report or there was a report but no corrective action. 


6.
As stated earlier, I cannot recommend any discipline for Teacher’s lack of teaching ability.  The District offered him the new contract with explicit or implicit knowledge of his abilities.  


7.
From the totality of the testimony, it appears that Stewart was met with a dilemma when he became the superintendent of the District.  He saw that Teacher had a problem during the prior year.  In addition, he found out about the criminal charge.  He began to ask people about the incident.  He found out some additional items for which there had been no discipline or investigation.  He also was told what has turned out to be unsubstantiated rumors.  As he did his investigation, suddenly people were talking about all of Teacher’s alleged problems.  Stewart was required to take an action because of the inaction of the prior administration.  Teacher was recommended for discharge.  At least 34 allegations were raised against him, some of which were not even mentioned in the hearing (e.g., sexual abuse of a child).  Stewart cannot be condemned for his decision, but Teacher cannot be discharged based on the District’s past failures.


8.
Is Teacher off the hook?  No. He engaged in inappropriate communications with a student.  It may have been light-hearted, but it was still inappropriate.  Also, Teacher kept medicine in a desk to which students could have had access.  Further, he did show up at school with hangovers.  While he was not under the influence of alcohol, alcohol would still have affected his teaching prowess and abilities, as well as his example to the children.  


9.
The Hearing Officer recommends a suspension without pay for the remainder of the first semester of the 2000/2001 school year.  During that time, Teacher should take time to consider the seriousness of his responsibilities as a teacher and an employee.  Perhaps the next time he is faced with responsibilities, he will perform those to the best of his ability.  It is also recommended that he be moved to the high school special education department.  Further, Teacher should be on probation for the remainder of the 2000/2001 school year.  He should be required to submit a valid teaching certificate to the District no less than thirty days from the date of this decision.  If he cannot supply the District with a valid teaching certificate within those thirty days, he will remain on unpaid suspension until the end of his contract with the District.  He should be required to sign an oath of office for the District.  He should be expected to do all of the required school paperwork in a timely fashion.  If he is offered assistance, he should take that assistance.  He should be directed not to touch any students without the District’s permission.  He should be directed not to be involved in any written communications with the students unless it is a requirement of the District’s policies.  Teacher should remember that if he cannot fulfill the requirements of his position, he will be subject the same disciplines as any other teacher.


10.
The Hearing Officer will make the following recommendations:


(i)
Teacher shall be placed on a suspension without pay for a suspension without pay for the remainder of the first semester of the 2000/2001 school year;  

(ii) Teacher be moved to the high school special education department;  


(iii) Teacher is on probation for the remainder of the 2000/2001 school year;  


(iv)
Teacher is required to submit a valid teaching certificate to the District no less than thirty days from the date of this decision.  If he cannot supply the District with a valid teaching certificate within those thirty days, he will remain on unpaid suspension until the end of his contract with the District;  


(v)
Teacher is required to sign an oath of office for the District;  


(vi)
Teacher is expected to do all of the required paperwork in a timely fashion.  If he is offered assistance, he should take that assistance;  


(vii)
Teacher is directed not to touch any students without the District’s permission; and, 


(viii)
Teacher is directed not to be involved in any written communications with the students unless it is a requirement of the District’s policies.  .

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District proved Teacher committed some minor policy violations for which there had not been prior discipline.

3.
The record and proof submitted would not justify a discharge.

4.
District does not have good cause for discharging Teacher.

RECOMMENDATION


After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and (i) Teacher shall be placed on a suspension without pay for a suspension without pay for the remainder of the first semester of the 2000/2001 school year; (ii) Teacher be moved to the high school special education department; (iii) Teacher is on probation for the remainder of the 2000/2001 school year; (iv) Teacher is required to submit a valid teaching certificate to the District no less than thirty days from the date of this decision.  If he cannot supply the District with a valid teaching certificate within those thirty days, he will remain on unpaid suspension until the end of his contract with the District; (v) Teacher is required to sign an oath of office for the District; (vi) Teacher is expected to do all of the required paperwork in a timely fashion.  If he is offered assistance, he should take that assistance; (vii) Teacher is directed not to touch any students without the District’s permission; and, (viii) Teacher is directed not to be involved in any written communications with the students unless it is a requirement of the District’s policies.  


Petitioner's recommendation should be denied.

SIGNED AND ISSUED this 9th day of November 2000.
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