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Respondent, Rayford Gibson ("Teacher"), appeals the decision of the Petitioner, Tatum Independent School District ("District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: 


1.
Teacher failed on several occasions to follow the directives of the Principal and Superintendent not to be alone with a specific female student.


2.
Teacher failed to follow the directive of his superiors not to provide special privileges to a certain female student.


3.
Teacher made misrepresentations and distorted facts to the High School Principal and/or the Superintendent regarding the circumstances of certain events when he was alone with the female student.


4.
Teacher violated the standards for professional conduct in the Tatum ISD, including by not limited to Principal IV, numbers 2, 4, and 5.


5.
Teacher subjected a student to disparagement by his personal conduct toward the student.


6.
Teacher failed to protect a student from conditions detrimental to learning, mental health and safety.


7.
Teacher deliberately distorted facts to the student and about this student.


8.
Teacher maintained a relationship with the student which was unprofessional and inappropriate because it went far beyond the scope of an educator in the Tatum ISD.

9.
Teacher, after being told by the Superintendent of concerns about his conduct, intentionally involved the student in personnel matters.


10.
Teacher failed to conduct himself as an appropriate role model to students, staff and the community.  


Specifically, the District requests the discharge of the Teacher for the following reasons: Teacher was told by Larry Williams and Barry Rivers not to be alone with Laura C (“Student”), yet allegedly was alone with her; Teacher allegedly provided special privileges to Student; Teacher allegedly made false statements about his son’s being with Student and him; Teacher allegedly manufactured grades for Student in an old gradebook; Teacher allegedly violated Tatum ISD standards of professional conduct; Teacher allegedly continued his actions toward Student, causing Student to suffer disparagement; Teacher allegedly continued his actions toward Student, thereby causing negative treatment of Student; Teacher allegedly lied about his presence with Student; Teacher allegedly became so involved with Student’s personal life that he went beyond the standard conduct for Tatum ISD educators; Teacher allegedly told Student about Superintendent Hale’s concern about Teacher’s conduct; and, Teacher’s failure to follow directives created a negative role model for the students, the staff and the community.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by Ron Adkison, Esq.  District was represented by JoAnn Wright, Esq. and Sharon McLaughlin, Esq.  Mark L. Williams is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

BARRY RIVERS

1.
Rivers was the District Superintendent from 1994 to May 1999. Hearing Transcript of August 12, 1999, pp. 22-23, lines 24-5 (hereinafter "HT12 at p. ---, ll. ---"). During his tenure as superintendent, and even extending to the 1999-2000 school year, Teacher had a one-year term contract. HT12 at p. 25, ll. 10-15.   

2.
Rivers had a meeting with Student’s mother regarding the rumors about Teacher and Student in December 1996. HT12 at p. 28, ll. 1-3. Rivers was concerned about the well being of the student, her reputation.  He was also concerned about the school district, which was an arm of the community and operates at the goodwill of the community.  If there was the appearance of impropriety, then it could possibly harm the District’s effectiveness. HT12 at p. 30, ll. 1-19.  

3.
After the meeting with Student’s mother, Rivers met with Teacher and advised Teacher to be careful in his relationship with Student. HT12 at p. 29, ll. 10-16.  He stated Teacher should not be alone with Student (HT12 at p.29, ll. 3-16), including out-of-town trips. HT12 at pp. 30-31, ll. 20-2.

4.
In March 1997, Rivers learned through a parent that Teacher allegedly had lunch alone with Student during a project show. HT12 at p. 34, ll. 8-14.  Further, he was told Teacher had dropped off Student last, of all the students Teacher had given a ride. HT12 at p. 34, ll. 20-24.

5.
Rivers was concerned about the continuing rumors regarding Teacher and Student. HT12 at p. 38, ll. 10-12.  He stated he would take seriously the complaints of a group of people involving the relationships of teachers and students, regardless of the intent of the group. HT12 at pp. 38-39, ll. 20-4.  Teacher told Rivers Student was very adept, very interested in agriculture and he believed she deserved his time and attention rather than those who were not interested. HT12 at p. 39, ll. 5-12.

6.
Rivers recommended renewal of Teacher’s contract in March 1997 because he believed Teacher’s statement that there was no improper relationship between Teacher and Student and that he was encouraging a strong student. HT12 at p. 45, ll. 2-7.  

7.
In March 1997, Rivers required that Teacher not be alone with Student or give her special privileges (HT12 at p.46, ll. 5-7), such as eating lunch alone with Student in the “ag” shop. HT12 at p. 46, ll. 9-11.

8.
Rivers heard that Teacher had lunch alone with Student in Longview, which was verified with Teacher.  Teacher stated that Student’s dad was supposed to have gone with them but at the very last minute canceled.  Teacher went ahead and took the student to the contest. HT12 at p. 47, ll. 5-17.  The only action taken by Rivers at that time was to “just simply to advise [Teacher] again not to be alone with the student, and if he knew of a contest that there was to be, then we needed to have someone go with him and the student.” HT12 at p. 49, ll. 22-25.

9.
In May 1997, Rivers gave Teacher a written directive as to what Rivers needed to happen from that point forward: Teacher was not to be alone with Student at any time, regardless of circumstance, and that the District would help him in any way to have someone go with him and Student.  HT12 at p.50 , ll. 10-19.  Neither was Teacher to be alone with Student in the AG Complex office. HT12 at p. 52, ll.1-6.

10.
In Spring 1997, Rivers was told that Teacher had been alone with Student in a truck.  However, Teacher told him that Teacher’s son was in the backseat of the truck. HT12 at p. 53, ll. 20-25.  The incident occurred after the directive. HT12 at p. 54, ll. 13-15.

11.
In August 1998, Rivers discussed with Teacher allegations of Teacher’s stalking Student.  He “simply advised [Teacher] again to be very careful in his dealings with [Student.]” HT12 at p. 57, ll.22-23.

12.
Rivers stated that during the prior school year [1998-1999], no incidents involving Teacher and Student were brought to his attention. HT12 at p. 60, ll. 6-10.  He also stated he did not hear any further rumors during the 1998-1999 school year. HT12 at p. 62, ll. 14-17.

13.
Rivers admitted that teachers can have relationships of trust with students, particularly with exceptional students, and those relationships have a good effect on the students even outside the classroom. HT12 at p. 64, ll. 11-17.  He stated he knew that Student’s father had attended other events with Teacher and Student. HT12 at p. 67, ll. 1-6.

14.
Rivers stated he found no basis in fact for any of the allegations that there was improper sexual conduct between Student and Teacher. HT12 at p. 73, ll. 5-7.  He also said Student’s mother had faith in Teacher and trusted him. HT12 at p. 74, ll. 10-14.  He said there was no evidence that put Teacher in a compromising situation with Student. HT12 at p. 76, ll. 19-24.  

15.
Rivers stated that, whether or not the rumors were true, he was concerned about the appearance of a relationship that might seem improper in the eyes of the community. HT12 at p. 89-90, ll. 21-9.

16.
Rivers stated there was not an “outcry” from the community over Student and Teacher, but there were several members of the community that complained. HT12 at p. 93, ll. 6-18.  The complaints of other individuals were based on rumors. HT12 at p. 93, ll. 19-24.   

17.
Rivers testified that the District was not giving into a “mob mentality.” HT12 at p. 94, ll. 4-25.   He did not know if the grades of any students had dropped because of the interactions between Teacher and Student. HT12 at p. 95, ll. 2-5.  

18.
When Rivers had left the District, he had not recommended the termination of Teacher. HT12 at p. 97, ll. 9-12. 

LARRY WILLIAMS
19.
Williams was a principal at District through the summer of 1997. HT12 at p. 99, ll. 1-5.  Williams had a meeting with Teacher to discuss Teacher’s relationship with Student. HT12 at p. 102, ll. 3-6.  The purpose of the meeting was to protect Teacher and District. HT12 at p. 104, ll. 3-19.  He stated the school was the focal point of Tatum, so its school employees should be above reproach. HT12 at pp. 104-05, ll. 20-11.  In the meeting, he advised Teacher not to be alone with Student. HT12 at p. 105, ll. 12-15.  The advice was based on an allegation raised by a parent, for which Williams found no substantiating evidence. HT12 at p. 132, ll. 10-18.  

20.
In a meeting with Student’s mother, Williams was told that nothing inappropriate was occurring between Student and Teacher. HT12 at pp. 106-07, ll. 20-5.

21.
Williams stated the Exhibit 15 Memorandum was worded as advice, not a directive. HT12 at p. 118, ll. 17-22.   Williams did not write any memos regarding Teacher after March 27, 1997. HT12 at p. 120, ll. 1-5.  Williams never recommended Teacher’s contract be terminated during Williams’ tenure as principal. HT12 at p. 124, ll. 12-16.

22.
Williams did not believe that the students, the school, or the community was harmed by the incidents involving Student and Teacher. HT12 at p. 134-35, ll. 19-15.

ERIN P. (Student)
23.
Erin stated she saw Teacher and Student in the AG Building (HT12 at p. 144, ll. 15-20), and sometimes alone in Teacher’s office. HT12 at p. 145, ll. 10-12.  She stated Teacher’s office had two windows in it, and a person standing in the shop area could see in the office. HT12 at p. 153, ll. 12-18. 


JODIE H. (Student)

24.
The only time Jodie saw Teacher and Student alone was in the 1996-1997 school year when they went to lunch together (HT12 at p. 177, ll. 3-8), though she did not know if they met someone for lunch. HT12 at p. 188, ll. 8-9.   She later stated the two were in Teacher’s office alone, but not for extended periods of time. HT12 at pp. 193-94, ll. 16-5.

CODY B. (Student)
25.
Cody saw Teacher and Student enter a restaurant alone. HT12 at p. 205, ll. 18-22.  He stated a person should not be punished based on a rumor. HT12 at p. 223, ll. 17-20.

JEFF L. (Student)
26.
Jeff stated Mr. Wright shared an office with Teacher and could enter or exit the office whenever he wanted. HT12 at p. 240, ll. 16-21.

DAVID WALTERS
27.
Walters was concerned that Teacher was spending a lot of time with Student. HT12 at p. 249, ll. 1-2.  Walters stated he saw Teacher and Student alone in a truck at his store. HT12 at p. 253-54, ll. 1-1.

CHAD S. (Student)
28.
Chad stated there were times when Teacher was in his office with Student and the blinds were shut. HT12 at p. 275, ll. 23-25.

MARGIE CHITWOOD
29.
Chitwood is an assistant vice president at a local bank. HT12 at p. 292, ll. 15-19.  The guarantor on a loan to Student, was Teacher. HT12 at p. 295-96, ll. 19-4.  

ALTHA REYNOLDS
30.
Reynolds testified the Teacher told her that he was following Student because he wanted her to receive a scholarship, that she might lose her concentration on the scholarship. HT12 at p. 306, ll. 11-16.

DEBBIE MAXEY
31.
Maxey is the Director of Instructional Resources for District. Hearing Transcript of August 13, 1999, p. 324, ll. 12-14 (hereinafter “HT13 at p. ---, ll. ---“).
 Maxie stated she went to Superintendent Rivers in October 1998 about an allegation involving Teacher, and he told her to document the allegation and give it to the high school principal. HT13 at pp. 326-28, ll. 4-7.  

32.
Maxey stated much work was required for the use of an independent study, which had to be approved by the Board of Trustees. HT13 at p. 332, ll. 12-17.  She said Teacher never approached her with a request for an independent study. HT13 at p. 332, ll. 12-22.  She stated the classes taken by Student were elective classes, which were not appropriate classes for independent studies. HT13 at p. 333, ll. 17-23.  She stated Student did not need any additional agricultural classes to graduate. HT13 at p. 335, ll. 9-11.  She stated Teacher’s son also took an elective independent study course. HT13 at p. 336, ll. 16-22.

33.
Maxey testified that Teacher had violated the Code of Ethics and Standard Practices for Texas Educators when he offered the independent study to Student, when he disobeyed a superintendent’s directive, and when he inaccurately reported facts regarding Student. HT13 at p. 343-45, ll. 12-18.

34.
Maxey stated that a 1998-1999 gradebook at which she was looking contained the names of several students that had graduated over the years.  It also had the independent study grades of Student and Teacher’s son in it.  The gradebook was for the Fall of 1998, while Student took that particular class during the Spring of 1999. HT13 at p. 345-49, ll. 19-25.  She stated that Student received grades on her report card that were not listed in any gradebooks. HT13 at p. 357, ll. 15-18.  

STUDENT
35.
Student stated she was with Teacher and his son when she visited David Walters’ store in Teacher’s truck. HT13 at p. 401-02, ll. 25-3.  She stated she told Interim Superintendent Hale that she was not sure whether she was alone with Teacher in the truck. HT13 at p. 402, ll. 7-14.   

36.
Student stated she took her independent study courses in the office and the “meat lab,” there were no other students in the room, and Teacher was sometimes in the room (though the door was always open.).  She stated she was alone with Teacher. HT13 at pp. 403-04, ll. 12-11.  She knew that Teacher had been directed not to be alone with her because he told her during her freshman or sophomore year. HT13 at p. 404, ll. 12-21.  She disagreed with the directive. HT13 at p. 404, ll. 22-24, HT13 at p. 415, ll. 2-10.

37.
Student said Teacher had guaranteed her bank note because her parents’ credit was not good and Teacher and her father had agreed that Teacher would cosign the note to build her credit.  However, her parents were to keep the truck and pay for it. HT13 at p. 405-06, ll. 16-3.  Student stated her parents had financial problems. HT13 at p. 419, ll. 7-10.

38.
Student denied telling Reynolds that Teacher was following her. HT13 at p. 407, ll. 23-25.  Student denied calling the police on Teacher, but instead thought she was being followed and reported that to her boyfriend’s father.  She later found out it was Teacher’s vehicle, who was on his way to another city. HT13 at p. 408-09, ll. 1-13.  

39.
Student stated she was asked Hale why Hale had asked Teacher to resign, did it have anything to do with Student.  She stated Hale said it had nothing to do with Student. HT13 at p. 411, ll. 12-17.  She said she knew about Teacher’s employment problems because Teacher was her friend and her family’s friend as well as her teacher. HT13 at p. 411, ll. 18-25.  She stated she asked him about his problems after she was questioned by the District regarding Teacher.  She said he did not tell her they were in trouble. HT13 at p. 412, ll. 1-18.

40.
Student did not believe she was treated differently by Teacher because they were friends. HT13 at p. 423, ll. 20-23.  She said the blinds in the AG office were sometimes shut when she was in the office with Teacher, but never when both the blinds and the door were shut. HT13 at p. 424-25, ll. 8-2.   She stated the independent study was offered to whomever wanted to take the class. HT13 at p. 425-26, ll. 17-4.  

LYNN HALE
41.
Hale is the interim superintendent for Tatum ISD. HT13 at p. 426, ll. 23-25.  She stated she was not given directives by the Board of Trustees regarding Teacher. HT13 at p. 430, ll. 7-9.   She became aware of the situation between Teacher and Student when she reviewed the class loads and discovered Teacher had a class with only one student in it.  She was told Teacher was not to be alone with Student. She interviewed Student, as well as other students in the AG program.  She was also concerned that Student’s mother was setting the behavioral standard.  She then spoke with the high school principal, but he did not know about the independent study class. HT13 at p. 430-32, ll. 15-17.  She also spoke with a counselor that told her Teacher had come to the counselor and said he wanted Student to take an independent study.  When Hale asked who approved the course, the counselor stated that Principal Bailey had told the counselor to work it out for Student, as well as Teacher’s son (to the counselor’s knowledge, no other student taken an independent study course). HT13 at p. 432-33, ll. 21-12.  Hale went to Bailey and asked to see Teacher’s gradebook, which Bailey did not have.  When Bailey returned with a gradebook HT13 at p. 433, ll. 13-17.  Teacher later brought her another gradebook which had Student’s and his son’s grades in it, as well as those of previous students. HT13 at p. 434-35, ll. 22-23.  From the gradebooks, Hale determined that Student had been given a special privilege because there were no recorded grades (HT13 at p. 437, ll. 4-11) or sufficient project materials. HT13 at pp. 438-39, ll. 20-14.  Teacher told Hale he was never alone in the office with Student, that he would merely stand at the office door and answer her questions. HT13 at p. 443, ll. 2-12.  Hale stated the principal should have discussed this situation with the other students, which did not happen. HT13 at p. 445-46, ll. 6-17.

42.
Hale stated Student had told her she was alone with Teacher at Walter’s store. HT13 at p. 449, ll. 19-23.  On the other hand, Teacher told her his son was in the vehicle. HT13 at p. 450, ll. 4-6.   Hale stated the two persons gave different stories regarding the stalking incident. HT13 at p. 450, ll. 13-18.

43.
Hale stated she did not ask Teacher to resign. She told him he had several options, one of which was to resign. HT13 at p. 453-54, ll. 23-6.

44.
Hale was concerned that Teacher would “target” another female student. HT13 at p. 455-57, ll. 25-4.  

45.
Hale stated no person complained to her about Teacher when she became the interim superintendent. HT13 at p. 462-63, ll. 24-23.

46.
Hale stated the only documented incident of directive violation occurred after Bailey became principal was the independent study course. HT13 at p. 473, ll. 9-16.   

47.
Hale stated the independent study course taken by Student was not necessary for her graduation, nor did it gain any advantage for Student. HT13 at p. 478, ll. 13-21.

CARROL PASCHE
48.
Paschel never heard the term “Rayford’s girls.” HT13 at p. 490, ll. 21-23.  Neither had he ever heard any conversations about Teacher and Student. HT13 at p. 491, ll. 2-6.  Paschel graduated in 1996. HT13 at p. 498, ll. 7-14.

CARL BRAZEAL
49. 
Brazeal had not heard any rumors about Teacher and Student. HT13 at p. 502, ll. 6-19.  Neither had he heard any allegations involving Teacher and a female student. HT13 at p. 502, ll. 19-23.  
He later stated he had heard the rumors, starting in 1997-1998. HT13 at p. 508-09, ll. 17- 7.

RENEE C.
50.
Renee C. is Student’s mother. HT13 at p. 510, ll. 18-20.  She had known Teacher eight to nine years. HT13 at p. 511, ll. 3-7.  She and her husband are friends with Teacher. HT13 at p. 511, ll. 10-12. Renee C. stated she made Teacher aware of some concerns about Student and a young man, asking him to watch Student. HT13 at p. 514-15, ll. 22-2.  Teacher said he would watch out for Student. HT13 at p. 517, ll. 9-13.  She asked Teacher to watch out for Student at a prom. HT13 at p. 518, ll. 12-16.  She was never concerned about there being anything improper between Student and Teacher. HT13 at p. 520-21, ll. 25-4.  

51.
Renee C. stated her husband and she had financial troubles HT13 at p. 523, ll. 9-12.  She stated her husband approached Teacher about assisting them with a vehicle loan. HT13 at p. 524, ll. 8-12.  She said they could not qualify for a loan. HT13 at p. 524, ll. 19-22.  She said the vehicle is her husband’s, he drives it, and she makes the payments. HT13 at p. 524-25, ll. 23-5.  However, Student drove the vehicle at first. HT13 at p. 525, ll. 12-16.  She did not ask Teacher to cosign the loan. HT13 at p. 525-26, ll. 25-2.

52.
Renee C. was angry that Teacher had been told not to be alone with her daughter. HT13 at p. 529, ll. 6-9.  She believed Teacher should follow the directive to the best of his ability. HT13 at p. 529, ll. 10-20.

KENNY C.
53.
Kenny C. is Student’s father. HT13 at p. 533, ll. 6-8.  He stated his friendship with Teacher is not tied to his teaching Student. HT13 at p. 533, ll. 18-21.  He trusted Teacher and Student. HT13 at p. 535, ll. 15-22.  He believed Teacher had a responsibility to follow the directive given him. HT13 at p. 540, ll. 22-25.

PHILIP WRIGHT

54.
Wright is a Teacher Coordinator for District. HT13 at p. 543, ll. 8-10.  He worked with Teacher for seven years. HT13 at p. 543, ll. 13-15.  He believed Teacher’s conduct was appropriate with regards to students. HT13 at p. 543-44, ll. 22-3.  

55.
Wright stated he saw Teacher and Student by themselves in the AG office. HT13 at p. 552, ll. 3-10.  He qualified that by saying his was in the office, the hall, or the shop. HT13 at p. 553, ll. 14-22.  He stated he wondered if the Teacher/Student relationship was appropriate. HT13 at p. 554, ll. 15-21.  He stated he would follow the directives of his boss not to be alone with a student. HT13 at p. 555, ll. 21-24.  He clarified that statement by saying he would not even teach such a student, given that directive. HT13 at p. 556-577, ll. 16-11.  He had never seen Teacher and Student in the office with the blinds shut. HT13 at p. 558-59, ll. 24-6.

DISCUSSION

1.
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

2.
Both parties were well represented and put on compelling arguments.

3.
Interestingly, both District and Teacher seem to request that I treat Tatum differently than the district in a larger city.  District says this is a small town with a small town school and therefore Teacher’s actions could, in effect, wreck the school and the community.  Teacher, on the other hand, argues that I should mistrust District’s testimony because this is a small town with a small town school.

4.
I am not moved by either argument.  There was no compelling evidence to show a small town school or its teachers should receive any different treatment than similar parties in Dallas or Houston.  Further, at what point does the population of a town render it a “small town” and thereby a candidate for a different treatment?  The safer course is to treat these parties the same as all others.  

5.
The first decision to be made is to determine why Teacher has been recommended for discharge.  Based on (1) District’s Exhibit 22 and (2) the letter sent to Teacher’s counsel by District’s counsel (dated July 16, 1999)(the letter was CC’d to me and was in District’s closing brief), Teacher has not been recommended for discharge because sick pigs, Teacher’s alleged failure to teach classes properly (his teaching philosophy), and the decline of the AG program.  None of those areas are tied directly to Teacher’s relationship with Student or a directive, so they will not be considered in this decision.  For example, Rivers stated the vocational agriculture enrollment in general was on the decline. HT12 at p. 72, ll. 14-22.


I will briefly cover the allegations made regarding Teacher and Student.  

6.
Superintendent Rivers had a meeting with Student’s mother in December 1996 about rumors involving Teacher and Student.  As a result of the meeting, he advised Teacher not to be alone with Student.  This was not an order, but merely advice.  Teacher chose not to follow the advice.  While Teacher has not been recommended for discharge because he failed to follow advice, it still gives a hint that Teacher was not going to change his behavior.  

7.
In March 1997, Rivers “required” Teacher not be alone with Student or have lunch with her in the AG office (“special privilege”).   In May 1997, Rivers gave a directive to Teacher not to be alone with Student, even in the AG complex.  However, the directive did not include any language about “special privileges.”  Further, in the meeting, which led to the writing of the directive, Rivers stated the only action he took was to again advise Teacher not to be alone with Student. HT12 at p. 49, ll. 22-25.  There was no testimony as to the difference between being “required” not to do some act and being “directed” not to do some act. 

8.
After the incident at Walter’s store, no action was taken against Teacher, though the incident happened after the issuance of the directive. HT12 at p. 54, ll. 13-15.

9.
In August 1998, Rivers again advised Teacher to be careful in his dealings with Student.  He said he heard no further rumors that year, nor were there any complaints brought to him. 

The only action taken by Principal Williams regarding Teacher was to advise him regarding his relationship with Student.  

10.
Student was told by Teacher of the directive for him not to be alone with her. Several witnesses stated they saw Teacher alone with Student in the AG office, as well as Student.  (However, Teacher later told Hale he was never in the office alone with Student.) 

11.
Teacher cosigned a loan for Student’s parents because the parents were having financial difficulties.  Although Student drove the vehicle for a period of time, the vehicle was for her father.  Plus, her parents made the truck payments and paid for its insurance.  Student’s parents had been friends with Teacher for several years, starting before Student was her teacher.  

12.
Teacher set up independent study courses for Student and his son.  He discussed the classes with a school counselor.  The principal approved the classes.  He was in the AG office alone with Student at times during the 1998-1999 school year.  When asked for his gradebooks in June 1999, he produced two gradebooks, the second some time after the first.  The second gradebook had the grades for Student and his son, as well as already-graduated students.  Further, the grades for one of Student’s classes were written in the wrong semester.  

13.
In meetings with Interim Superintendent Hale, Teacher and Student told different stories, though they were the same at the hearing.  

14.
The independent study did not help Student in any way regarding graduation.  

After reviewing the testimony and exhibits together, the Hearing Officer makes these findings:

15.
Teacher was given several warnings about his relationship with Student.  For whatever reason, he chose to ignore those warnings.  Yet the District did not take corrective actions after those violations.  Although he was “required” not to be alone with Student or give her special privileges, he violated that order (there is no difference between being “required” and being “directed”).  The District merely gave him advice after each such incident.  The District continued to renew Teacher’s contract, continued not to investigate the allegations.  I will not take action on what the District chose to overlook.

16.
That being said, I am left with what happened during the 1998-1999 school year.  Teacher knew he was not to be alone with Student.  He had received what amounted to two direct orders.  Instead of abiding by those directives, he gave independent studies for Student and his son.  He went to a counselor and had her set up the classes.  He did not seek direction or advice from the superintendent.  He started the classes and allowed Student to perform her work in his office.  It does not matter whether there were windows or not, whether the blinds were shut or not, whether the door was shut or not: the fact of the matter is, Teacher was alone in the office with Student, in direct violation to the orders.  

17.
There is more to Teacher’s violations.  He manufactured a false gradebook for Superintendent Hale.  I am convinced that Teacher made up the book only after the first book was sent to Hale.  He put in grades for Student in the wrong semester, along with students who were no longer at the school.  Further, when questioned by Hale about being alone with Student, he gave a different story than Student.  (His statements about who was present at Walter’s store were not true, but the District had not taken action on that matter.)  

18.
Any other supposed violations are not significant.  Teacher may have told Student of his employment problems, but only she after asked him.  Also, she was directly involved in the situation.  The cosigned loan was for Student’s parents and was initiated by her father.  The rumors were terrible, but they seemed to have occurred prior to the May 1997 directive.  Rivers stated that he did not hear any rumors during the 1998-1999 school year. HT12 at p. 62, ll. 14-17.  If there actually were rumors after that time, no action was taken against Teacher.  Further, Teacher’s contract was renewed.  I have not found that Student was subjected to disparagement, based on the testimony of Student (who is now an adult) or her parents.  Some people may have had a negative attitude toward her because of this situation, but that did not amount to disparagement.  Neither have I seen any evidence that Teacher failed to protect Student from conditions detrimental to learning, mental health, and safety.  She graduated from high school.  There was no testimony that she was seeking help for mental problems.  She had received scholarships and was about to start college.  

19.
From what I have found, Teacher failed to follow a directive in 1998-1999; he gave a special privilege to Student; he lied to Hale about being alone with Student in his office.  Therefore, Teacher violated Code of Ethics and Standard Practices for Texas Educators, Principle IV, 5.  

20.
My next duty is to determine whether these violations are enough to agree with District’s request: discharge.  Did Teacher fail to perform as an ordinary employee would?  Was this failing of a serious nature?

21.
Regarding Teacher’s failure to follow a directive, he did employ the services of a counselor to set up the independent study.  The principal approved the study, so the District had at least constructive knowledge of this situation.  Still, he was alone with Student.  He had been directed not to do so.  No one gave him permission to be alone with her, only to teach her.  There was a classroom outside his office where she could have been seated.  If he had questions about what “alone” meant, he could have asked the author of his directive.  He did not.  Further, he taught a class she did not need for graduation.  He failed to perform as an ordinary employee.  He plainly violated the directive.  Was the failing of a serious nature?  It does not appear to be so.  When he was alone with Student, there was a class outside his office.  Either the office door or window blinds were open, and sometimes both.  Anyone could enter the room at any time.  

22.
The falsified gradebooks are plainly outside the scope of what an ordinary employee would do.  The incident was also very serious.  The only mitigating factor in this situation is that Student neither gained an advantage from the grade nor did she need it for graduation.  There is no proof that the grades were not real, but only that Teacher had not kept the grades as required and then manufactured the books to clear himself on any wrongdoing.  

23.
Lying during an investigation is wrong.  He would not have lied and stated he would just stand at the office door and answer Student’s questions, unless he at least had some suspicion that he had violated the directive.  There exist no mitigating factors in this incident.

24.
Does the combination of these three violations justify discharge?  No.  The District had not taken appropriate disciplinary actions during Teacher’s past.  Further, the District had at least constructive knowledge that Teacher was teaching Student one-on-one.  Hale stated that no one came to her as soon as she became interim superintendent.  It was only after Hale found out about the class did the process begin to seek Teacher’s discharge.  Finally, the District renewed his contract in March 1999, again having at least constructive knowledge of the directive violation.  

25.
Still, Teacher has shown himself to be a poor role model for students, in that he violated a directive, he manufactured a gradebook, and he lied during an investigation.  Therefore, I recommend the following discipline: (1) One-year suspension without pay during the 1999-2000 school year, and (2) reinstatement for the 2000-2001 school year, but with a one-year probation.  If Teacher violates any directive given him, if he does not keep appropriate gradebooks, or if he is found to have lied in any investigations, he is to be discharged, and a copy of this decision shall be afforded to the presiding hearing officer.     
CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District proved Teacher committed policy violations when he violated a directive, that he manufactured a gradebook, and he lied during an investigation.

3.
The record and proof submitted would not justify a discharge.

4.
District does not have good cause for discharging Teacher.

RECOMMENDATION


After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and (1) One-year suspension without pay during the 1999-2000 school year; (2) reinstatement for the 2000-2001 school year, but with a one-year probation.  If Teacher violates any directive given him, if he does not keep appropriate gradebooks, or if he is found to have lied in any investigations, he is to be discharged, and a copy of this decision shall be afforded to the presiding hearing officer.


Petitioner's recommendation should be denied.

SIGNED AND ISSUED this 19th day of September 1999.
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The undersigned Hearing Officer hereby certifies that the foregoing PRE-HEARING DOCKET CONTROL ORDER has been faxed to Jo Ann Wright, Representative of Tatum ISD, Fax No. 972.714.1851, and has been faxed to Ron Adkison, Representative of Teacher, Fax No. 903.657.6108, on this the 19th day of September 1999.
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