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REASONS FOR DECISION


Houston Independent School District (petitioner) proposes terminating respondent’s probationary contract before the end of the contract term.  Cedric Douglas (respondent) disagrees with the proposed action and requested a hearing before an independent hearing examiner.

A preliminary prehearing conference was conducted by telephone on March 17, 1999 at which petitioner appeared by counsel; respondent appeared personally.  During the conference petitioner announced its intention to seek dismissal based on respondent’s failure to file his request for a hearing within the time set by law.  Respondent was given until 1 p.m., March 23, 1999 to file his written opposition to the motion with the hearing examiner.  A further telephone conference was then scheduled at 5 p.m., March 23, 1999.

Respondent submitted a written opposition to the motion but did not make himself available for the second telephone conference.

Petitioner’s motion places the hearing officer’s jurisdiction in issue.  Respondent contends his  notice was sent by certified mail on February 16, 1999 and received on February 18,1999.  In support he filed with his written opposition copies of three United States Postal Service forms 3800 indicating deposit of certified mail to Rod Paige, the Texas Education Agency and Dr. Mike Moses all on February 16, 1999.  The forms themselves do not indicate what if anything was mailed.  Assuming the mailing was respondent’s request for a hearing, the Postal Service Domestic Return Receipt, PS for 3811 was not provided for any of the three nor does respondent’s evidence otherwise establish receipt of the request by the Commissioner of Education within the time set by law.

On the basis of the record thus presented, the following are entered.


FINDINGS OF FACT

1.
Cedric Douglas is employed by HISD under a probationary teacher’s contract.  (letter of Rod Paige to Cedric Douglas dated January 27, 1999).

2.
HISD proposes to terminate respondent’s employment for certain alleged improprieties.  (id.)

3.
HISD notified respondent of its proposal to terminate the employment by letter of its superintendent dated January 27, 1999).  (id.)

4.
Said letter informed respondent of his right to a hearing before a hearing examiner provided his written request was submitted to the Commissioner of Education within 15 days of his (respondent’s) receipt of HISD’s letter proposing to terminate him.  (id.)

5.
Respondent received HISD’s letter proposing to terminate his employment no later than February 3, 1999. (id.)

6.
Respondent’s written request for assignment of a hearing examiner was received by the office of the Commissioner of Education on February 19, 1999. (letter of Joan Howard Allen to hearing examiner and parties of February 23, 1999).


CONCLUSIONS OF LAW

1. The hearing examiner has jurisdiction to determine jurisdiction.

2.
A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees.  Tex. Edu. Code. §21.104 (a).

3.
A teacher employed under a probationary contract who receives notice of a proposed decision to terminate that contract before the end of the contract period, may request a hearing before an examiner certified by the Commissioner of Education.  Tex. Edu. Code §21.151 (a).

4.
A teacher’s request for a hearing pursuant to Subchapter F of Chapter 21 of the Texas Education Code must be filed not later than the 15th day after the date the teacher receives written notice of the proposed action affecting the teacher’s employment contract.  Tex. Edu. Code §21.253.

5.
A teacher whose request for a hearing is not filed with the Commissioner of Education’s office within 15 days of receipt of written notice of the board’s proposed action to terminate the employment contract, has waived the right to a hearing before an independent hearing examiner.  Putnam v. Harlandale ISD, no. 082-R1-197 (Comm’r. Edu., Feb. 1997).

6.
On a finding by the hearing examiner that the request for a hearing by a teacher under a probationary contract, was not timely filed with the Commissioner of Education, the hearing examiner has no further jurisdiction and the case must be dismissed.

Houston, Texas, March 23, 1999.

_____________________________________


Charles Hooker


Hearing Examiner

