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I.


STATEMENT OF THE CASE

This an appeal from the proposed termination of Mr. Steve Moses ("Moses") by Victoria Independent School District ("VISD").


On April 10-11, 1996, the hearing on the merits of the proposed termination of Moses was held before Karen Hensley Meinardus, Independent Hearing Examiner, before a certified court reporter. Moses was represented by Jefferson K. Brim, III, Attorney at Law, of Austin, Texas. VISD was represented by Mark C. Rains, Attorney at Law, of Victoria, Texas.


The proposed termination action arises from an alleged series of acts of noncompliance occurring on February 22, 1996 and February 23, 1996, allegedly amounting to  insubordination, by Moses to written administrative directives issued by VISD Superintendent, Robert P. Brezina ("Brezina") in order to collect attorney billing records of VISD which Moses had received in an "unauthorized" manner and which were believed to contain sensitive, confidential and/or privileged information regarding legal representation of VISD. 


On February 22, 1996 at approximately 6:30 p.m. while on duty, Moses, a teacher in the Adult Learning Center of VISD, was given an official administrative directive from Brezina mandating Moses to deliver to Brezina certain VISD attorney billing records and any and all records of all VISD documents "which you which belong to or maintained by" (VISD) by 8:30 a.m. the next morning. Moses was also ordered to provide Brezina with the name(s) of the person(s) who had provided such "unauthorized" information to Moses. The directive concluded with a warning that failure to comply with the directive would be considered insubordination, subjecting Moses to disciplinary action, including termination of his employment with VISD. 


A letter of response to the directive was telecopied to Brezina at 8:34 a.m. on February 23, 1996, by Moses' local attorney, John Griffin, Jr. ("Griffin"). Griffin's letter asked for a clarification of the directive and requested an extension of time to Monday, February 26, 1996, for Moses to comply with the directive. Following his receipt of the Griffin letter, Brezina sent out two communiques:


1).
Letter of response to Griffin expanding the time for Moses to comply with his directive from 8:30 a.m. to 3:30 p.m. on that day, Friday, February 23, 1996 and advising Griffin that a substitute would be placed in Moses' classroom from 1:00 p.m. to 3:30 p.m. on that date to allow Moses time to comply with Brezina's directive;


2).
Employee Directive hand-delivered by Brezina to Moses in his classroom at 11:50 a.m. on February 23, 1996, advising him of the information contained in #1 above and further expanding Brezina's prior directive to include a requirement that Moses reveal the name(s) of individual(s) to whom Moses had provided the requested documents to.


Letters on these and other related matters were exchanged during the day of February 23, 1996, between Griffin and Mark C. Rains ("Rains"), local attorney for VISD.


On Monday, February 26, 1996, Moses received a letter from Brezina notifying him of VISD's proposal for immediate termination of Moses from employment with VISD for good cause for specific acts of insubordination and violation of various cited local board policies, administrative regulations, local and state Ethical Standards for Educators and the express terms of his employment contract. An exit interview and termination of employment report were to have been completed between Moses and Brezina by February 29, 1996.


On March 12, 1996, on behalf of Moses, Jefferson K. Brim, III ("Brim"), Attorney at Law, of Austin, Texas requested the appointment of an Independent Hearing Examiner from the Texas Education Agency to conduct a hearing on VISD's proposed termination of Moses. Ms. Karen Hensley Meinardus was appointed as the Independent Examiner 1) to conduct the hearing on the merits pursuant to § 21.251 of the Texas Education Code and 2) to make written Findings of Fact and Conclusions of Law and 3) to make a Proposal for Granting Relief.


II.


FINDINGS OF FACT

After consideration of the evidence and matters officially noticed, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact which are lengthy due to the fact-intensive presence of other pertinent matters directly impacting this case :


1.
Steve Moses was employed under contract by Victoria Independent School District as a teacher in the Adult Learning Center for the 1995-1996 school year.


2.
Moses had been employed by VISD for an unspecified number of years. Prior to the 1995-1996 school year, Moses and VISD have been involved in various lawsuits and hearings over his teaching assignment/employment with VISD, the most recent of which was appealed by Moses to the Commissioner of Education which ruled in favor of Moses. VISD  appealed that decision of the Commissioner to the State District Court of Travis County in November or December, 1995. 


3.
In regards to the prior litigation(s), on December 12, 1995, Griffin, local attorney for Moses, requested information under the provisions of the Freedom of Information Act ("FIA"), specifically seeking copies of VISD attorney billing statements relating to how much VISD had spent over the years on litigation with Moses. 


The FIA provides that the public information officer of the school district (Brezina) must release public information, subject to specific exceptions and privileges, to the party requesting the information within ten days unless he seeks an official legal opinion from the Attorney General's office regarding release of same. VISD did neither. An Attorney from Bracewell & Patterson, VISD's Houston law firm, requested that Griffin give them a twenty day extension to comply with the request for information since the deadline fell within VISD's Christmas Holiday Vacation schedule. Griffin agreed to their requested extension of time.  


3.
When VISD (through their Houston law firm) failed to comply with the request for information at the end of the twenty day extension, Griffin filed suit on behalf of Moses in the County Court at Law of Victoria County, Texas, on January 15, 1996, seeking a Writ of Mandamus to compel VISD to comply with the request for information under the Freedom of Information Act. Evidence indicated that only a few of the documents in response to the request had trickled in and that VISD had still not complied with the request for copies of its attorney billing records relating to past litigation with Moses.


4.
The first hearing on the Writ of Mandamus seeking VISD attorney billing records was held on February 15, 1996. At that hearing Brezina saw some unredacted copies of VISD attorney billing records in the possession of Griffin, who was using those documents as a source from which to question VISD. Brezina knew that Griffin had not received these unredacted documents from him or any "authorized source through him" and became increasingly alarmed. Brezina became concerned that the unredacted attorney billing records in Griffin's possession might contain highly sensitive, privileged and/or confidential information regarding legal matters involving VISD students, parents and/or VISD personnel. VISD through Rains attempted to take control of those unredacted documents from Griffin, then requested that the Court order Griffin to turn over the documents to the Court and VISD. Griffin did not comply with the demands of Rains and the Court did not grant with Rains' request for judicial turn-over of the documents. 

It was during the February 15, 1996 hearing that Brezina learned that Griffin had received at least a portion of his unredacted set of VISD attorney billing records ("documents") from Moses. It was also during this hearing that Brezina learned that Moses had turned over all his copies of the attorney fee billing documents to Griffin. Following this hearing, Brezina became increasingly concerned not only as to how Moses received the documents, but also that the information in possession of Griffin (and whomever) might also be in the possession of unauthorized others, placing VISD in direct violation of Family Education Rights and Privacy Act ("F.E.R.P.A.") Violations of F.E.R.P.A. can jeopardize federal funding for VISD and impose both civil and criminal sanctions for violations. Brezina also became concerned that VISD had breached its duty to the parents, students and personnel if confidential information had been leaked to the public through unauthorized sources, possibly subjecting VISD to additional litigation exposure.

5.
During the Court hearing in the Victoria County Court, on February 19, 1996, the Court rendered its decision. Among other findings, the Court found that VISD had failed to timely or substantially comply with the statutory provisions regarding release of information under the Freedom of Information Act ("FIA") and ordered VISD to pay Moses $6,000.00 in attorney's fees for such acts, and ordered that VISD comply with the information request at once.  


Brezina learned of the Court's adverse ruling late during the late afternoon of February 19, 1996. In addition to his immediate concern about the award of attorney fees to Moses (an issue which was not settled until February 28, 1996 when the Houston law firm agreed to pay the award of attorney fees for failing to comply in a timely or substantial fashion), Brezina claims to have become increasingly worried about a possible "breach of security" with Moses and possibly other personnel gaining possession of the VISD attorney billing records. As the person ultimately responsible with the duty and responsibility of protecting of VISD's students and district assets, including student records and/or attorney billing records containing references to students, parents and/or teachers, Brezina became intent upon retrieving the unredacted and other VISD attorney billing documents from Moses which had not been released by VISD pursuant to the FIA request or its subsequent, related litigation. Brezina feared that these VISD attorney billing records obtained by Moses through an unauthorized source contained sensitive and confidential information which posed a potential, but unidentified, liability to VISD if gotten into the wrong ("unauthorized") hands, especially since parents of students named on the billing records would have to be notified of this disclosure in compliance with F.E.R.P.A. 


Brezina also knew that non-compliance with the F.E.R.P.A. by improper release of confidential student information without proper authorization from and/or notification of the parents of the students could place VISD in jeopardy of losing approximately $11.8 million in federal revenue, as well as to possibly impose severe civil and criminal sanctions upon VISD.

 
6.
On February 22, 1996, at approximately 3:30 p.m. only 2 1/2 hours prior to VISD school board's properly posted budget workshop meeting scheduled to commence at 6:00 p.m., VISD posted an amended emergency Agenda for the school board session to include an Executive Session regarding "Discussion of Moses vs. VISD; Cause No. 1-8641; in the County Court at Law No. in Victoria County, Texas, and on related pending or contemplated litigation matters in which the duty of the attorney to the VISD under the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly conflicts with the Texas Open Meetings Act." 


Brezina explained that an emergency existed because VISD had only ten days in which to file an appeal of the County Court's adverse Order on the Writ of Mandamus with the award of attorney fees to Moses. Brezina feared that postponing the meeting for another 72 hours would jeopardize VISD's ability to timely perfect its appeal of the February 19, 1996 Order if Brezina were authorized by the Board of Trustees to appeal.


7.
On February 22, 1996, at approximately 6:30 p.m. (after the School Board Budget Workshop session and the newly scheduled emergency executive session were already underway), Moses, while on the job in his classrooom, received an official administrative directive from Brezina. Moses was not advised of the emergency executive session of the school board that was right then being held to specifically discuss litigation and contemplated litigation issues involving Moses.


Moses testified that he did not understand the administrative directive he was handed and only glanced through it once upon receipt since he was in the middle of conducting student testing.  Moses set the directive to the side intending to forward the directive to Griffin, his local attorney, for review and reply. 


The administrative directive from Brezina ordered Moses to turn over all VISD attorney billing records (documents) received through "unauthorized" means ("which you which belonging to or maintained by (VISD)", and to reveal the name(s) of the person(s) who had provided such information to Moses by 8:30 a.m. on February 23, 1996. The directive closed with a warning that Moses' failure to comply with the directive would be considered insubordination and would subject Moses to disciplinary action, including termination of employment with VISD.


The administrative directive was drafted by Brezina and Rains. The first page of the directive was heavily infused with formal legal phrasing and statutory references and so convoluted that an ordinary person without formal legal training might reasonably have difficulty in reading and/or understanding its contents. The second page of the directive had either two extra words mistakenly inserted or one word deleted which led to a confusion among the parties (and attorneys) as to what was exactly intended to be communicated. 


8.
At 6:00 p.m. on February 22, 1996, the School Board commenced its scheduled budget workshop session and went into Executive Session to officially discuss the pending litigation and "contemplated litigation matters" with Moses. During the executive session of the VISD school board meeting, Brezina claims that the Board of Trustees did not authorize an appeal of the February 19th adverse ruling and award of attorney fees to Moses, but they did authorize Brezina to empower Rains (VISD local attorney) to immediately sue Moses to get possession of the VISD attorney billing records in Moses' possession if Moses failed to timely comply with the administrative directive. No action was taken by the board in open session following the executive session on February 22, 1996, either authorizing Brezina to sue Moses and/or authorizing Brezina to send a letter of proposed termination to Moses. No evidence was presented which substantiated that VISD school board authorized or ratified Brezina's subsequent notice of proposed termination of Moses.


9.
After getting off work from his night class of instruction at the Adult Learning Center on February 22, 1996, Moses called Griffin at home to advise him of the administrative directive which he had received. Moses provided Griffin with a copy of the administrative directive before returning to work during the morning of February 23, 1996. 


10.
At approximately 8:34 a.m. on February 23, 1996, (which was beyond the imposed deadline for compliance), Griffin telecopied a reply to Brezina asking for clarification, requesting that Brezina not communicate directly with Moses on matters in litigation and requesting that Moses be given an extension of time (until Monday, February 26, 1996) with which to comply with the administrative directive.


Thereafter, letters were exchanged during the day between Rains (VISD's local attorney) and Griffin (Moses' local attorney) regarding this matter. Both attorneys had participated in recent litigation involving the very documents which were the subject of the administrative directive.


9.
Brezina sent a letter to Griffin defending his actions of communicating with Moses and enclosed a copy of the amended employee directive being delivered to Moses. Brezina did not grant Griffin's request for an extension of time for Moses to comply with the directive.


10.
At approximately 11:50 a.m. on Thursday, February 23, 1996, Brezina personally hand-delivered the amended employee directive to Moses in his classroom at the Adult Learning Center. The amended directive advised Moses that a substitute would relieve him from his teaching duties from 1:00 p.m. until 3:30 p.m. on that day in order to have time to comply with Brezina's administrative directives. This directive was further expanded to require Moses to reveal the name(s) of the person(s) to whom Moses had provided copies of the billing documents.


11.
Moses used the time relieved from his teaching duties on February 23, 1996, to check in with his teacher union and to consult with his attorney. Since Moses no longer had possession of the documents requested, Moses was assured by his attorney that he (Griffin) would take care of the VISD directive. 


Sometime after 3:30 p.m. on February 23, 1996, Griffin telecopied a second letter to Brezina indicating that Moses had no documents in response to the VISD directives. No mention was made of VISD's requests for names.


12.
Rains drafted an Application for Writ of Sequestration and Order Granting Writ of Sequestration in anticipation of Moses' non-compliance to the administrative directives, because sometime after 3:30 and nearer to 5:00 P.M. (or thereafter) VISD filed suit on Moses in the District Court of Victoria County, Texas.. On late Friday afternoon, a District Judge for Victoria County heard VISD's emergency ex-parte request for immediate extraordinary relief sought to retrieve VISD attorney billing records (other than those received earlier by Moses pursuant to the FIA request or through the Victoria County Court action) from Moses, and the Judge signed the Order Granting Writ of Sequestration. 


Later that Friday evening, when the Writ of Sequestration was executed upon Moses seeking immediate possession of the requested VISD attorney billing record documents, Moses responded that he had no such documents in his possession which were responsive to the Writ of Sequestration.


Moses subsequently filed a pro se answer in the sequestration matter, but continued to be represented by Griffin.


13.
On Monday, February 26, 1996, when Moses reported to work, Moses was served with a letter from Brezina notifying him of VISD's proposed immediate termination of his employment for good cause, based specifically upon insubordination as to noncompliance with official administrative directives, and his direct violations of various (cited) local board policies, administrative regulations, as well as State and local Ethical Standards for Educators and breach of the express terms of his current employment contract. An exit interview and termination report were to have been completed between Moses and Brezina by February 29, 1996.


14.
Sometime thereafter, VISD filed action for enforcement of its Writ of Sequestration and requested a show-cause hearing in the District Court to have Moses turn over the requested VISD attorney billing records to VISD. Pursuant to that pending litigation, depositions were taken of Brezina and Moses. 


15.
On March 12, 1996, Brim (Moses' attorney from Austin) requested from the Texas Education Agency the appointment of an Independent Hearing Examiner pursuant to 19 Tex. Admin. Code § 157.1102 to conduct a hearing on the merits on VISD's proposed termination of Moses.


16.
On March 28,1996 during the deposition of Moses, VISD learned that Moses had received the VISD attorney billing records (being sought for return by VISD) from Margaret Easley, a member of the VISD Board of Trustees, sometime between January 15, 1996 (date that Griffin filed Writ of Mandamus action) and February 15, 1996 (date of first hearing on Writ of Mandamus). There was no evidence that Moses requested the information, only that she gave him the documents without explanation.


Brezina did nothing to further inquire of Margaret Easley's motives and/or involvement with providing confidential and privileged attorney billing documents to Moses. 


17.
Moses further testified that upon receipt of the documents from Easley, he thumbed through the attorney billing records and could tell that they were VISD attorney billing records, but that he did not study them prior to his delivering them to Griffin.


18.
The District Judge (in the action to enforce the Writ of Sequestration) requested that Griffin voluntarily comply to the Writ by delivering the original of the requested documents to the Court (and a copy to Rains)  by 10:00 a.m. on April 4, 1996. That deadline was expanded until 2:00 p.m., but was not actually complied with until later delivery to the Judge and to Rains at approximately 4:45 p.m.


19.
At the hearing on the merits before the Independent Hearing Examiner on April 10-11, 1996, VISD Trustee Margaret Easley was subpoenaed to appear in court but refused to honor the subpoena first alleging that her husband's medical condition precluded her attendance, then alleging her own illness and finally was unavailable due to her attendance at a doctor's appointment. 


20.
During the hearing on the merits, opposing counsel each had in their possession a set of VISD attorney billing documents. These respective sets of documents were never compared to determine if they were identical or similar in content. Rains neither prepared a grid of privileges or confidentialities being asserted and redacted out nor offered either the Hearing Examiner or Brim a redacted set of documents for comparison to the Rains' set. 


21.
The "643" pages of VISD attorney billing documents in possession of Rains were never offered or admitted into evidence. The Independent Hearing Examiner received a stack of VISD attorney billing documents from Rains under Subpoena for the sole limited purpose of viewing them in camera to determine if they contained any confidential information and/or privileged information.


22.
From her in camera inspection, the Independent Hearing Examiner found that the documents contained some "various student names and matters which may or may not have the ability to be classified as privileged.....but contained within the documents there is confidential information" but  "unless (VISD) is planning to fully reveal to the contents and issues to the other side... the only way the documents could come into evidence (because they contain confidential information) is through the redaction process. Since (VISD) has chosen not to go through the redaction process and have not tendered them into evidence or offered them up for admission" the documents were not admitted into evidence.  


23.
Since the VISD attorney billing documents in possession of Rains were never proven up and never offered into evidence, these documents were never admitted into evidence and no direct evidence was allowed regarding the contents of the referenced 643 pages of VISD attorney billing records.


VISD's Evidentiary Burden

In this proceeding, VISD had the burden of proving that 1) on February 22, 1996, and February 23, 1996, Moses' action, or failure to act in compliance with official administrative directives. amounted to insubordination under either § 113.109(4) of the Texas Education Code or his continuing contract or local board policies and administrative regulations and ethical standards for educators. VISD further had the burden of proving that these acts of insubordination amounted to "good cause" for termination.


There was no evidence that Moses had a history of repeated failures to comply with official administrative directives.  In support of a critical prong of its burden of proof, VISD took Moses through a rather arduous inquiry as to whether he understood the administrative directives at the time issued and whether he understands the directive today; as to his understanding of what insubordination means; as to whether he understood Brezina's affirmative responsibility to protect the privacy interests of students and their parents, as well as employees especially in regards to confidential information; as to whether an employee has a duty and responsibility to comply with directives from the superintendent. This was all done in an attempt to get Moses to admit that he had been insubordinate which was unprofessional and had acted in a manner not in keeping with the standard conduct of the community and not consistent with a continuing employee-employer relationship, all various factors necessary in proving up the VISD case. 


In response to this testimony and inquiry Moses repeatedly testified, under oath, that he did not ignore the administrative directives, he merely gave them to his attorney (Griffin) and asked Griffin to respond and comply on his behalf. Such is standard behavior between a client and his attorney especially when they are already engaged in litigation with the other party and most especially, when the issues are directly related matters, such as this involved. 


No one disputed that Moses turned the directives over to Griffin especially since Griffin promptly and repeatedly communicated with both Brezina and Rains in response to the directive. At no time did Moses testify that he believed he had done anything wrong in his handling of the administrative directives; Moses had previously been involved in various litigations with VISD and knew to promptly turn over any related communications which he received from either the party (Brezina or VISD) or the attorney (Rains or Bracewell & Patterson) regarding any aspect of the litigation to his attorney (Griffin) for handling. That is all Moses did.


No one disputed that Moses had not given all the documents to Griffin as had already been established by testimony at a deposition prior to this hearing. Moses was being given an administrative directive under threat of disciplinary action, specifically termination, to turn over documents to his superior which he no longer had in his possession and which the superintendent himself had previously seen in the possession of Griffin, not Moses.


Discussion


It is patently clear that the ultimate resolution of this case, and the various legal and procedural questions presented, involves the initial resolution of two pivotal questions:  Did the conduct and actions of Moses on February 22, 1996, and February 23, 1996, constitute "insubordination"? Did the conduct of Moses on February 22, 1996, and February 23, 1996, constitute "good cause" for his proposed termination by VISD? The questions will be taken up one at a time.  


Notwithstanding the fact that this was a lengthy two day hearing in which live testimony was presented on fact-intensive matters regarding collateral, but relevant, ongoing litigation between the parties, encompassing some four hundred eighty five (485) pages of Transcript and numerous exhibits, the lion's share of the District's evidence was presented to support its premise that Moses had repeatedly failed to comply with the administrative directives, in direct violation of established school board policy, administrative regulations, ethical standards and the express terms of his employment contract, by failing to turn over unauthorized VISD attorney billing documents containing confidential and privileged material. 


Because the "643" pages of VISD attorney billing documents were never admitted into evidence any references to them are nonprobative hearsay and not impacting the decision of this Hearing Examiner. VISD could have offered them up and had the documents admitted into evidence with full protection afforded by either entering a confidentiality order signed by the parties or admitting them in redacted form accompanied by a grid explaining the nature of the confidentiality or privilege asserted without compromising the specific information contained therein. This would have been a reasonable approach especially since it was known that opposing counsel already had possession of documents which were probably same or similar in content.


 The dilemma posed by the VISD attorney billing documents was a back-doored, topsy-turvy problem. During the course of the hearing, it was uncontroverted that the documents were gratuitously provided to Moses by Easley, school board trustee, not by any illegal act of Moses. While Easley could have reasonably been expected to have known better than to distribute such information, it is just as reasonable to assume that Moses would not have known that to have received documents from Easley was improper or in violation of anything. The documents were already out in the unprotected world. The greater problem of VISD's potential liability of F.E.R.P.A. violations facing Brezina as a direct result of Easley's, not Moses' actions, was far more reprehensible, but, nonetheless, not a matter to be appropriately considered or decided within this proceeding except to suggest that a loaded finger of blame may have been prematurely pointed at the wrong party. 


Even assuming that Brezina was sincerely concerned about a security breach and potential liability regarding the unauthorized distribution of sensitive and confidential and privileged information contained with attorney billing records, it is confusing that no evidence was offered that Brezina had as yet taken affirmative actions to correct the true source of unauthorized distribution of the documents (Easley) or to take corrective measures to further prevent re-occurrence of this. 


Moses and his attorneys view VISD's actions regarding the administrative directive and the resulting proposed termination as improper since the parties were already in litigation over the very documents which VISD was directing Moses to turn over. Moses and his attorneys further view the administrative directives as an oppressive attempt to usurp the established legal process to force immediate compliance by Moses when they already had personal knowledge that Moses had turned over possession of the documents to his attorney. The Texas Rules of Civil Procedure have well established rules and procedures to be followed while parties are involved in litigation for discovery and production of evidence, even in emergency situations. Leap-frogging the process in this instance was not warranted.


Even assuming there existed a real need for Brezina to immediately regain possession and control of the unredacted copies of the attorney billing records, Brezina could have appropriately filed an accelerated motion with the proper court to seek extraordinary relief through established means, like a protective order with regards to the unredacted copies of the VISD attorney billing records. If Brezina was unaware of this available alternative, surely Rains was not. Brezina testified under oath that Rains assisted with the drafting of the initial administrative directive, and Rains even communicated with Griffin following the issuance of the initial directive. Another alternative might have been for Brezina and Rains to request an emergency conference with Moses and Griffin to explain VISD's immediate concerns, to determine that further violations of F.E.R.P.A.. were not occurring, and to insure the safe return of confidential and privileged information not directly related to the Moses litigation. There was no evidence that any alternatives other than the administrative directive was even considered. 


While Moses' personal conduct (failure to comply with the VISD administrative directives) may be technically viewed as insubordination when standing alone, his behavior by immediately contacting his attorney to handle a situation which was already in and the subject of a lawsuit and was to become the subject of a second lawsuit (with VISD's filing of the Writ of Sequestration on February 23, 1996), mitigates any appearance of wrongdoing on Moses' behalf. Griffin's response that Moses was not in possession of the requested documents was technically correct; Griffin, not Moses, was and had been in possession of the requested documents. Only Griffin, not Moses, could comply at that point.


It is disturbing to think that perhaps just because a superintendent could order a teacher to produce documents and names of sources (bypassing the slower than desired legal procedure by which attorneys are bound to follow in litigation matters), that he would penalize that teacher for doing what any reasonable client in litigation would do (let his attorney take care of the communications on disputed matters with the opposing side) by subjecting the teacher to not only the threat of disciplinary action but to the reality of termination. 


This issue of insubordination must be considered in its totality. 


As to the issue of good cause, Moses argues that any improper acts complained of were insufficient to constitute good cause. The definition of "good cause" has been well established by the Texas courts:



Good cause for discharging an employee is defined as the employee's failure to perform the duties on the scope of employment that a person of ordinary prudence  
would have done under the same or similar circumstances. An employer's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

Lee-Wright, Inc. v. Hall  840 S.W.2d 572, 580 (Tex. App.--Houston (1st Dist.) 1992, no writ.)


Good cause is a high and rather harsh standard necessitated by an employer's desire to terminate an employee's contract during the term of the contract and thereby depriving the employee of a determinable property right and "depriving the employee of its a legitimate expectation that the contract would continue for an unlimited duration." Tyler vs. Galveston ISD  (Commissioner's Opinion No. 132-R 11-783, November, 1984).

  An employee's failure to perform or obey a directive must be of a serious nature in order to rise to the level of good cause. While all circumstances surrounding an employee's conduct will be relevant, an isolated incident of misconduct viewed as a brief insubordination or one that involves a reasonable disagreement over professional judgment will not support a mid-contract termination. "An isolated incident of insubordinate behavior during the career of a veteran teacher will not support an action to terminate absent extraordinary circumstances."  Short v. Rains ISD, No. 214-R2-386 (May, 1987). Insubordinate behavior of this kind will usually merely justify remedial action to insure that the isolated incident is not repeated.


The circumstances surrounding an employee's conduct must be relevant, therefore all the  issues presented herein having to do with the ongoing litigious relationship of VISD-Moses are essential considerations to determine if  "good cause" existed for termination of Moses.


Equally controlling, is that a "repeated" failure of an employee to follow reasonable directives will not upheld for termination when the directives are from the same person regarding the same incident and the so-called repetition is "given at (almost) the same time...". Owens v. Northside ISD, No. 003-R3-983 (Nov. 1987).  Such conduct, even when occurring over a series of days, is viewed as merely a brief isolated incident of insubordination, failing to rise to the level of justifying termination during the contract year, and should be handled by less drastic means than termination. This is not to say that Moses' acts ever rose to the level of insubordination or even an isolated incidence of insubordination.


The two days of directives given by Brezina can arguably be treated as nothing more than an isolated incidence of insubordination justifying remediation, not termination. The factors the Commissioner of Education has considered in the past in determining whether an employee's misconduct is repeated violations or an isolated incidence of insubordination and in the justification of employment termination have included "importance of the policy or statute at issue; whether a warning was issued before repetition of the offense; the number of repetitions of the offenses; the willfulness of the conduct of the employee; and the time intervals separating the repetitions."  Strickland v. Northside ISD, No. 029-R__- 985  January, 1989. Certainly an interval of 21 hours cannot be classed as repeat offenses when involving the same or amended directive originating from the same person.


III

Conclusions of Law

After due consideration of the evidence presented at the hearing regarding the substantive issues, materials officially noticed and the foregoing Findings of Fact, I make the following Conclusions of Law in my capacity as Independent Hearing Examiner:


1.
The Independent Hearing Examiner has jurisdiction over this matter. 




2.
A teacher employed under  a term contract or continuing contract of employment 

can only be terminated for good cause. The evidence presented in this matter fails 

to establish that Moses was insubordinate in his behavior, therefore fails to 

support the premise that his actions rose to the level of "good cause" necessary 

to justify his termination within the contract year.


3.
The evidence in this matter establishes that VISD may have violated the Open 

Meetings Act, Article 6252, Vernon's Texas Civil Statutes, as amended, at their 

meeting on February 22, 1996, by failing to act in open session on matters 

relating to Moses which the evidence shows were actually  authorized within the 

executive session.


4.
The evidence in this matter fails to establish that Moses violated any ethical 

standards, board policies, administrative regulations or express terms of his 

contract in regards to anything related to the VISD attorney billing records since 

those VISD attorney billing documents were never offered up or admitted into 

evidence, and can therefore, have no probative effect on the outcome of this 

proceeding. Furthermore, any other issues relating to the VISD attorney billing 

documents are moot.

5.
The evidence in this matter fails to establish that Brezina had proper authority 

from the school board to either bring suit against Moses on February 23, 1996, 

or  to propose his termination on February 26, 1996.


6.
The evidence in this matter fails to establish that VISD had good cause to propose 

termination of Moses.


7.
Because the issue of retaliation was withdrawn by Brim prior to the Hearing 

Examiner's consideration of the evidence to formulate findings of fact and 

conclusions of law,there exists no need to address that issue.


The Memoranda of Law provided by the respective counsel concerning various related issues were outstanding, and while it is tempting to address these issues substantively, such an effort in this Opinion would be purely academic as the pivotal questions were controlling. The decision of this Hearing Examiner is based upon the substantive evidence produced at the hearing.

 
IV.


Recommendation

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Independent Hearing Officer that the Victoria Independent School District has insufficient cause to terminate Steve Moses and that Steve Moses' appeal of such termination be granted.


SIGNED this 25th day of April, 1996.





____________________________________________

 



KAREN HENSLEY MEINARDUS





Independent Hearing Officer






