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RECOMMENDATION


ON THIS DAY came on to be considered cross-motions for summary judgment (including supplements) and responses thereto submitted by Petitioner, West Oso Independent School District (hereinafter referred to as WOISD), and Respondent, V. Lee Houston (hereinafter referred to as Mr. Houston).  The Hearing Examiner, having considered all pleadings, affidavits, referenced discovery responses, and other evidence submitted, and finding that there is no genuine disputed issue of material fact, makes the following Findings of Fact, Conclusions of Law, and Proposal for Granting Relief:

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

1. On or about August 17, 1995, Frank R. Hogan, superitendent of WOISD, filed a School District Teaching Permit, TEC § 21.055 Information with the Texas Education Agency (TEA) requesting that Mr. Houston be permitted to teach Secondary Music, Grades 9-12.  (WOISD Mot. Summ. Judg., Ex. A, para. 3).

2. On or about September 12, 1995, a School District Teaching Permit (SDTP) was granted by the Commissioner of Education to Mr. Houston for Secondary Music, Grades 9-12.  (WOISD Mot. Summ. Judg., Ex. A, para. 4).
3. On or about September 11, 1995, WOISD entered into an employment agreement with Mr. Houston entitled ‘21.055 Teacher Employment Agreement’ for the 1995-96 school year.  That agreement provided that it did not extend beyond the current school year, that Mr. Houston understood that he had been issued a SDTP pursuant to Texas Education Code (TEC) Section 21.055, and that it did not adopt any rights provided by the Texas Term Contract Non-Renewal Act (TCNA).  (WOISD Mot. Summ. Judg., Ex. A., para. 5.).
4. For each school year from the 1995-1996 school year through the 2000-2001 school year, Mr. Houston was issued a separate contract containing the same provisions as the contract for the 1995-1996 school year.  (WOISD Mot. Summ. Judg., Ex. A, para. 6).
5. WOISD employed Mr. Houston as a “teacher” as that term is defined in TEC Chapter 21, Subpart A, Section 21.003(a), beginning in the 1995-1996 school year.  (WOISD Resp. to Mr. Houston’s Mot. Summ. Judg., para. I(2)).

6. Mr. Houston performed full-time classroom teaching duties and was paid accordingly since first being employed by WOISD for the 1995-1996 school year.  (Mr. Houston’s Supp. Mot. Summ. Judg., Exs. 4, 11, 12, 13, and 14, Resp. Nos. 25,26 and 27). 

7. WOISD has not revoked the SDTP that was issued to Mr. Houston on or about September 12, 1995.  (Mr. Houston’s Supp. Mot. Summ. Judg., Ex. 14, Resp. No. 10).

8. By letter dated April 12, 2001, the WOISD Superintendent notified Mr. Houston of the Board of Trustee’s decision to “non-renew the employment district agreement with you.”  This letter did not provide Mr. Houston with any notice of right to a hearing 45 days prior to the last day of instruction in the 2000-2001 school year or state any reasons for the non-renewal of his employment agreement.  (WOISD Mot. Summ. Judg., Ex. A, Attch. 5; Mr. Houston’s Supp. Mot. Summ. Judg., Ex. 14, Resp. No. 14).

9. The State Board for Educator Certification (SBEC) maintains on its internet website a document entitled “Texas Teacher Certification” which states that Mr. Houston is authorized to perform the duties of a Secondary Music Teacher (Grades 06-12) pursuant to a SDTP.  In addition, it provides that Mr. Houston is authorized to perform the duties of an Educational Aide III, and, on a probationary basis, a Principal (Grades EC-12).  (Mr. Houston’s Supp. Mot. Summ. Judg., Ex. 2).

Discussion


Mr. Houston argues that he was entitled to the notice and hearing rights set forth in TEC Chapter 21, Subchapter E (entitled ‘Term Contracts’), prior to the non-renewal of his employment agreement with WOISD because (1) he was a “teacher” (as defined in TEC Section 21.201) to whom such rights inure and/or (2) WOISD  Board Policy DCB (Local) (WOISD Mot. Summ. Judg., Ex. 6) specifically provides that “the Board has chosen to employ by term contracts teachers with District Permits.” 


WOISD argues that Mr. Houston is not entitled to the rights or benefits of Chapter 21, Subchapter E because (1) he does not fall within the definition of  “teacher” contained in TEC Section 21.201 and (2) WOISD Board Policies DCB (Local), DCE(Legal) and DCE(Local) (WOISD Mot. Summ. Judg., Exs. 6-8) and Mr. Houston’s employment contracts clearly indicate that the rights and benefits of Subchapter E are not intended to apply to him as a teacher employed pursuant to a SDTP.

There is no question that Mr. Houston has been successfully performing the duties of a full-time classroom teacher since first being employed for the 1995-1996 school year.  (Finding of Fact Nos. 5 and 6).  However, he has performed those duties pursuant to employment agreements entered into on the basis of a SDTP issued to him by WOISD in accordance with TEC Chapter 21, Subchapter B, Section 21.055, and not on the basis of a valid teaching certificate issued pursuant to Subchapter B.

Entitlement to the benefits of Subchapter E is limited to a “teacher” (as defined in Subchapter E, Section 21.201).  Section 21.201 contains the following definition:  “In this subchapter, “teacher” means a principal, supervisor, classroom teacher, counselor, or other full-time professional employee who is required to hold a certificate issued under Subchapter B or a nurse.  The term does not include a superintendent or a person who is not entitled to a probationary, continuing, or term contract under Section 21.002, an existing contract, or district policy.”  “Classroom teacher” is defined by TEC Section 5.001(2) as “an educator who is employed by a school district and who, not less than an average of four hours each day, teaches in an academic instructional setting or a career and technology instructional setting…”  “Educator” is defined by TEC Section 5.001(5) as “a person who is required to hold a certificate issued under Subchapter B, Chapter 21.”   Mr. Houston claims that he was clearly a “classroom teacher” in that he performed as one on a daily basis for the last six years and he holds a teachers certificate issued under Subchapter B.  (Finding of Fact No. 9).  WOISD claims that Mr. Houston is not a “classroom teacher” because he is not an “educator,” in that he is not “a person who is required to hold a certificate issued under Subchapter B, Chapter 21.”


While it is true that SBEC maintains in its official records a document in Mr. Houston’s name entitled “Texas Teachers Certificate,” that document does not represent that Mr. Houston holds a valid teachers certificate issued pursuant to TEC Chapter 21, Subchapter B.  In fact, the document does just the opposite.  It reflects that Mr. Houston holds a valid SDTP, which would only be issued to a person without a valid teaching certificate.  The fact that the document also reflects that Mr. Houston is qualified to perform the duties of an Educational Aide III and, on a probationary basis, a Principal, is not relevant.

An ‘educator’ is “a person who is required to hold a certificate issued under Subchapter B, Chapter 21.”  Mr. Houston was not required to hold any certificate issued under Subchapter B to teach pursuant to a SDTP.  The very purpose of TEC Section 21.055 is to allow school districts to employ as teachers persons who are not otherwise certified under Subchapter B, or required to be certified thereunder.  Because Mr. Houston was not an “educator” as defined in TEC Section 5.001(5), he was not a “classroom teacher” as defined in TEC Section 5.001(2) or a “teacher” as defined in TEC Chapter 21, Subchapter E, Section 21.201.  Mr. Houston was also not a “other full-time professional employee who is required to hold a certificate issued under Subchapter B,” who falls within the Section 21.201 definition of “teacher.”  Again, Mr. Houston was not required to hold a certificate issued under Subchapter B to teach pursuant to his SDTP.


Mr. Houston also argues that he is entitled to the protections of Subchapter E because WOISD Board Policy DCB(Local) specifically states that “the Board has chosen to employ by term contracts teachers with District Permits.”  This statement is preceded in a separate paragraph by a statement that “The Board has chosen to employ by term contracts, as authorized by Education Code 21.002 and 21.201, the following categories of full-time professional employees: certified central office and campus administrators, teachers, counselors, and librarians; and full-time nurses.”  While this language is by no means a model of clarity, when you read it in conjunction with WOISD Board Policies DCE(Local) and DCE(Legal), which provide specific guidance regarding the employment of non-certified professionals, it is clear that the intent of the WOISD Board was not to confer the benefits of Chapter 21, Subchapter E, on teachers it hired pursuant to SDTPs, but to employ them pursuant to another much more limited type of term contract.

The WOISD Board’s interpretation of these policies over the past six years is evident in the unequivocal terms of the employment contracts it entered into with Mr. Houston which left no doubt that the benefits of Chapter 21, Subchapter E did not apply.  A school board is best suited to be the interpreter of its own policies and the Commissioner of Education will not substitute his judgment for that of the district unless that decision is arbitrary, capricious or unlawful.  San Antonio Teacher’s Council v. San Antonio I.S.D., No. 270-R2-689 (Comm’r Ed. 1991) and Marilyn Burke v. La Porte I.S.D., No. 171-R10-689 (Comm’r Ed. Oct. 25, 2000).  Neither will this Hearing Examiner.  I see no evidence of inappropriate interpretation of these policies by the WOISD Board of Trustees.


It is clear to this Hearing Examiner that the Texas Legislature did not intend for persons other than certified teachers to be protected by the contractual benefits of TEC Chapter 21, Subchapter E.  The lack of protection Chapter 21 provides for persons, such as Mr. Houston, who have served their school districts well as teachers for an extended period of time, seems particularly harsh.  That, of course, is an issue not appropriately addressed herein.

Conclusions of Law


After due consideration of the evidence, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1. Mr. Houston was not an “educator” as that term is defined in TEC Chapter 5, Section 5.001(5). 

2. Mr. Houston was not a “classroom teacher” as that term is defined in TEC Chapter 5, Section 5.001(2).

3. Mr. Houston was not a “teacher” as that term is defined in TEC Chapter 21, Subchapter E, Section 21.201.

4. Mr. Houston was not entitled to any of the benefits of TEC Chapter 21, Subchapter E, including the right to notice of proposed non-renewal and a hearing prior to WOISD Board action to non-renew his employment contract.

5. The WOISD Board of Trustees acted lawfully with respect to its action to non-renew Mr. Houston’s 2000-2001 employment contract.

6. Mr. Houston’s Motion for Summary Judgment should be DENIED.

7. WOISD’s Motion for Summary Judgment should be GRANTED.

Proposal For Granting Relief


Based on the foregoing Findings of Fact and Conclusions of Law, the Hearings Examiner recommends that Mr. Houston’s 2000-2001 employment agreement not be renewed as proposed by the Superintendent of WOISD.  This recommendation is not intended to affect, in any way, any new employment arrangement WOISD may have with Mr. Houston.


SIGNED on this 22 day of August, 2001.
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MARK FRAZIER
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