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Statement of the Case:


Respondent, Miguel Flores (hereinafter “Mr. Flores”) appeals the proposed action of the Petitioner, Hidalgo Independent School District (hereinafter “H.I.S.D.”) to terminate his employment contract as a teacher.


Mr. Dan Worthington and Mrs. Sofia Ramon of the law firm of Atlas & Hall, L.L.P, represent H.I.S.D.  Mr. Jacques Trevino represents Mr. Flores.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.  

Findings of Fact:


After due consideration of the evidence and argument of counsel, and of matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact.  (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact).


1.  Mr. Flores is employed as a teacher (Assistant Band Director) by H.I.S.D., pursuant to a one-year contract signed by Mr. Flores on April 18, 2000 and covering the 2000-2001 school year.


2.  Dr. King, the Superintendent of H.I.S.D., investigated the allegations set forth in the notice of proposed termination and submitted a recommendation of proposed termination to H.I.S.D. Board of Trustees.
 


3.  H.I.S.D. notified Mr. Flores by letter dated March 20, 2001, that H.I.S.D. Board of Trustees voted to propose his termination on the grounds of specific immoral, unethical and unprofessional conduct alleged in said letter.


4.   Mr. Flores is alleged to have made phone calls to a female student in (later identified as Vanessa V.) and asked inappropriate questions of a personal nature in March 2000.  The notice of proposed termination alleges that a family member of this student verifies that Mr. Flores’ name appeared on their caller i.d. on numerous occasions.
   


5.  Mr. Flores did make phone calls to Vanessa V., but they were not of a personal nature.  Instead, the phone calls were school related or they pertained to a theft that Vanessa V. allegedly committed against Mr. Flores.


6.  Mr. Flores did not have a residential or cellular phone registered in his name.  As such, Mr. Flores’ name could not have appeared on Vanessa V.’s caller i.d.


7.  Vanessa V. admitted to have stolen credit cars from Mr. Flores.


8.  H.I.S.D. alleged in its notice of proposed termination that Mr. Flores gave a group of students a ride to the movies during or after school hours in his personal vehicle.


9.  Mr. Flores did take students to the movies, but he did not do so during school hours.


10.  Dr. King opines that taking students to the movies after school hours may not be wise and may not be inappropriate, depending on the circumstances.


11.  When Mr. Flores took students to the movies, no inappropriate conduct occurred between him and other students.


12.  H.I.S.D. alleges that Mr. Flores gave a female student jewelry and gave another female student a note that said that she was “so fine and sexy”.

13.  Mr. Flores did not give jewelry to a student.

14.  Mr. Flores did not give a student a note that contained affections towards the student and stating that you are “so fine and sexy”.

15.  Veronica H., the student who Mr. Flores allegedly gave the note to, wrote a statement containing information about the note.
  In the statement, Veronica H. states that the alleged note from Mr. Flores states that she is “so fine and sexy”.
  Veronica H. testifies however, that she is not sure if Mr. Flores used those words in the alleged note.
  Veronica H.’s inconsistencies between her statement and her testimony render her allegations and testimony about the alleged note unreliable.

16.  H.I.S.D. alleges that Mr. Flores drove an underage student (Vanessa V.) to Bentsen Park during school hours, provided her with an alcoholic beverage that she consumed in his presence, and kissed her.
  

17.  Mr. Flores did not take Vanessa V. to Bentsen Park at any time.

18.  Mr. Flores did not provide Vanessa V. with alcoholic beverages.

19.  Respondent did not kiss Vanessa V.

20.  H.I.S.D. could not establish a day in which Vanessa V. and Mr. Flores were both absent from school at the same time, to support Vanessa V.’s allegations made against Mr. Flores.

21.  H.I.S.D. alleges that in approximately July 2000, (during color guard camp) Mr. Flores propositioned this student (Vanessa V.) to engage in inappropriate sexual behavior by engaging in sexual intercourse with her in a room adjacent to his office.

22.  Mr. Flores did not proposition Vanessa V.; further, in July 2000, Mr. Flores did not engage in sexual intercourse with Vanessa V.

23.  During the color guard camp of the year 2000, Mr. Flores was not observed at the high school band hall.  Mr. Flores was in Harked Heights, Texas during all or part of color guard camp.
    

24.  Vanessa V. admitted to lying and deceit.

25.  Vanessa V. admitted to have stolen from Mr. Flores.
    

26.  Vanessa V. is not a credible and reliable witness.  Vanessa V.’s allegations and testimony is not credible and reliable.

27.  H.I.S.D. alleges that after it became apparent that inappropriate conduct had been reported to school authorities, Mr. Flores enlisted the assistance of other students to convince complaining students to recant;  that Mr. Flores used pressure tactics including providing a student with keys to his vehicle to retrieve another complaining student.  H.I.S.D. also alleges that Mr. Flores personally attempted to dissuade a complaining student from reporting the inappropriate conduct of another school employee.

28.  Mr. Flores did not enlist the assistance of other students to convince Vanessa V. and/or other students to recant their allegations made against Mr. Flores or any other teacher.
   

29.  Mr. Flores did not attempt to dissuade Vanessa V. or any other complaining students from reporting the alleged inappropriate conduct of Mr. Flores or of any other teacher.

30.  H.I.S.D. did not prove by a preponderance of the evidence that good cause exists to terminate Mr. Flores’ employment term contract.

31.  H.I.S.D. did not prove by a preponderance of the evidence the following:


a.  that Mr. Flores was making phone calls to a student, asking this student inappropriate questions of a personal nature;  that Mr. Flores’ name appeared on this student’s caller i.d.


b.  that Mr. Flores gave a group of students a ride to the movies during school hours in his personal vehicle;  that Mr. Flores gave an item of jewelry to a student;  and that Mr. Flores gave another female student a note that said that she was so “fine and sexy”.  


c.  that Mr. Flores drove a student to Bentsen Park during school hours;  that Mr. Flores gave this underage student alcoholic beverage which she consumed in his presence;  and that Mr. Flores kissed this student.


d.  that in approximately July 2000, Mr. Flores propositioned a student to engage in inappropriate sexual behavior;  and that on this occasion, Mr. Flores proceeded to engage in sexual intercourse in a room adjacent to Mr. Flores’ office.


e.  that Mr. Flores enlisted the assistance of other students to convince the complaining students to recant their complaints against him or other teachers;  that Mr. Flores used pressure tactics by providing the keys to his car to a student so that this student could retrieve another complaining student from her home.


f.  that Mr. Flores attempted to dissuade a complaining student from reporting the inappropriate conduct of another school employee.

31.  Good cause does not exist to terminate Mr. Flores’ employment term contract.

Conclusions of Law:

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:


  
1.  This hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F. Section 21.251 of the Education Code.


2.  The parties have waived in writing the forty-five day requirement of Chapter 21, Subchapter F, section 21.257(a) of the Education Code.


3.  H.I.S.D. failed to establish by a preponderance of the evidence the following:


a.  that Mr. Flores was making phone calls to a student, asking this student inappropriate questions of a personal nature;  that Mr. Flores’ name appeared on this student’s caller i.d.


b.  that Mr. Flores gave a group of students a ride to the movies during school hours in his personal vehicle;  that Mr. Flores gave an item of jewelry to a student;  and that Mr. Flores gave another female student a note that said that she was so “fine and sexy”.  


c.  that Mr. Flores drove a student to Bentsen Park during school hours;  that Mr. Flores gave this underage student alcoholic beverage which she consumed in his presence;  and that Mr. Flores kissed this student.


d.  that in approximately July 2000, Mr. Flores propositioned a student to engage in inappropriate sexual behavior;  and that on this occasion, Mr. Flores proceeded to engage in sexual intercourse in a room adjacent to Mr. Flores’ office.


e.  that Mr. Flores enlisted the assistance of other students to convince the complaining students to recant their complaints against him or other teachers;  that Mr. Flores used pressure tactics by providing the keys to his car to a student so that this student could retrieve another complaining student from her home.


f.  that Mr. Flores attempted to dissuade a complaining student from reporting the inappropriate conduct of another school employee.


4.    Violations of specific policies, rules and regulations were not alleged by H.I.S.D. in its Notice of Termination to Mr. Flores, and none were established by a preponderance of the evidence in the hearing in this cause.



5.  Vanessa V.’s testimony and allegations are not credible and reliable.


6.  Veronica H.’s testimony and allegations are not credible and reliable.


7.  Good cause does not exist to terminate the employment contract of Mr. Flores.

Recommendation:


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law;  that Mr. Flores’ appeal hereby be GRANTED;  and that Mr. Flores’ employment under the term contract be continued.


SIGNED this 14th day of September, 2001.


                                                          _______________________________________



                                       Victoria Guerra


CERTIFIECATE OF SERVICE

I hereby certify that on this day, I have served a copy of the Recommendation of the Hearing Examiner upon the persons named below, by placing a copy of the same in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 14th day of September, 2001.
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