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STATEMENT OF THE CASE

Respondent, Anthony Wayne Allen (“Allen”), appeals the proposed action of the Houston Independent School District (“HISD”) to terminate his continuing employment contract as a teacher.  HISD contends that it has good cause for the proposed termination of Anthony Wayne Allen’s contract.  HISD’s proposed termination is based upon Mr. Allen’s criminal history record which HISD contends makes him ineligible for employment with HISD and his violation of official directives and school board policy by engaging in unprofessional conduct and taking a student home without parental permission.  HISD contends that Mr. Allen’s actions violate his employment contract, HISD policies, the Code of Ethics and Standard Practices for Texas Educators, and Employee Standard of Conduct.  HISD maintains the proposed termination request is for good cause.  Section 21.211, Subchapter E of the Education Code authorizes the board of trustees to terminate a term contract and discharge a teacher at any time for good cause as determined by the board.

ISSUES PRESENTED
1.
Does Allen’s criminal history record violate HISD’s policy on restrictions to employment.

2.
Did Allen failed to comply with official directives, school board policy and administrative procedures.

3.
Do Allen’s actions and conduct constitute good cause for termination of his continuing contract.


Anthony Wayne Allen is represented by Mr. Christopher Tritico, Houston, Texas.  HISD is represented by Mr. Clay T. Grover, Houston, Texas.  Stuart W. Lapp is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular finding of fact):

5. 
Anthony Wayne Allen has worked for HISD since the 1989 school year and is presently employed under a continuing contract.  (HISD Exhibits 1 & 2)

5. 
On or about June 13, 1988, Allen pled guilty to the charge of aggravated assault of a peace officer and was given deferred adjudication.  (HISD Exhibits 7&8)

6. 
Allen admits that he pled guilty to the felony offense of aggravated assault of a peace officer.  (HISD Exhibit 25, pp. 12-13; Tr., p. 255, lines 17-25)

7. 
Pursuant to HISD Board Policy 511.500, “no one convicted of any felony will be considered for employment in the Houston Independent School District.” (HISD Exhibit 4; Tr., p. 31, lines 3-6)

8. 
For purposes of Board Policy 511.500, a “conviction” shall mean “a finding of guilt or acceptance by the court of a plea of guilty or nolo contendere.”  (Tr., p. 30, lines 3-7; HISD Exhibit 4)

9. 
Pursuant to HISD Board Policy 570.360, “[a]ny HISD employee is subject to recommendation for termination for a conviction, receipt of deferred adjudication, or entry of a plea of guilty or nolo contendere to any felony or any misdemeanor involving moral turpitude.”  [HISD Ex. 5].

10. 
On November 22, 2000, HISD received notice that Allen had pled guilty on June 23, 1988 to the felony offense of aggravated assault of a peace officer in Tyler County, Texas.  [HISD Exs. 6, 7, 8 & 9].

11. 
Allen’s criminal history makes him ineligible for continued employment with HISD absent a waiver of the restriction to employment by HISD.  [HISD Exs. 4 & 5].

12. 
The HISD Criminal History Review Committee met on January 24, 2001 to determine whether or not to recommend a waiver of the criminal history restrictions on Allen’s employment with HISD.  (Tr., p. 35, lines 3 - 7, p. 37, lines 2 - 21)


13. 
Allen declined an opportunity to meet with the HISD Criminal History Review Committee regarding his appeal.  [Tr. 33-35].

14. 
After reviewing the factors listed in HISD Board Policy 511.500, the HISD Criminal History Review Committee decided not to recommend a waiver of Allen’s criminal history restriction to employment.  (HISD Exhibits 4,5 & 12; Tr., p. 37, lines 15-21)

15. 
The HISD Criminal History Review Committee’s recommendation to terminate Allen’s employment based on his felony criminal record was approved by Ms. Beatrice Garza, HISD’s Executive General Manager for Human Resources.  [HISD Ex. 12; Tr. p. 38, lines 7 - 24].

16. 
During 1998-99 and 1999-00 school years, pending the adjudication of criminal charges for indecency with a child (not a student), Allen was reassigned to the HISD Accounting Department under the supervision of Guy Mazzola, who at the time was HISD’s accounts payable manager.  (Tr. 131, lines 5-14)

17. 
While reassigned under Mr. Mazzola’s supervision, Allen behaved in an unprofessional manner.  Allen refused to follow instructions, had a hostile attitude towards co-workers and supervisors, was disruptive to the work area, and was insubordinate.  (Tr., p. 130, lines 20-25; pp. 131-136; p. 137, lines 12-17)

18. 
Because of Allen’s unprofessional attitude and behavior, Mr. Mazzola asked that Allen be transferred out of his department.  (Tr., p. 136, lines 2-10; p. 137, lines 1-3)

19. 
The trial of the charge of indecency with a child resulted in a hung jury and the case was not re-tried.  (Tr. p. 291, lines 6 - 12, page 292, line 13 - p. 293, line 10)

20. 
On January 13, 2000, Allen was assigned to Blackshear Elementary School as a special education resource teacher.  Mr. George Mundine is the Principal of Blackshear Elementary School.  (HISD Exhibit 13)

21. 
During his assignment to Blackshear Elementary, Allen behaved in an unprofessional manner.  For example, when questioned by Mr. Mundine regarding school-related activities, Allen would refuse to answer and simply glare at Mr. Mundine.  (Tr., p. 61, lines 23-25; p. 62, lines 1-12)

22. 
Allen acted negatively to Mr. Mundine’s request that Allen return a classroom key to him during summer school for being in the classroom with children when he was not assigned there. (Tr., p. 62, lines 19-25; p. 63, lines 1-19)

23. 
Allen ordered a reading facilitator, Ms. Shirley McConico, from his room in the presence of students and told his students not to answer Ms. McConico’s questions about the reading program. (Tr., p. 63, lines 22-25; p. 64, lines 1-5; p. 65, lines 5-25; p. 66, lines 1-23; HISD Exhibit 14)

24. 
Mr. Mundine provided Allen with written notice of his unprofessional behavior and directed Allen to treat all staff with common decency and respect.  (Tr. p. 68, lines 10-25; p. 69, lines 1-2; HISD Exhibit 14)

25. 
On September 13, 2000, pending the investigation of a parental complaint that Allen had engaged in misconduct, Allen was reassigned to the HISD Professional Library by Ms. Linda Whitley, HISD South Central District Superintendent.  (HISD Exhibit 17)

26. 
During Allen’s reassignment to the Professional Library he behaved in an unprofessional manner.  Allen was hostile, uncooperative, and argumentative to his supervisor, Ms. Glenda German.  (Tr., p. 143, lines 4-25; pp. 144-146, line 23; p. 147, lines 2-25; p. 148, lines 1-22)

27. 
On or about September 16, 2000, Allen was reassigned from the HISD Professional Library to the HISD Library Service Center.  While assigned to the Library Service Center, Allen behaved in an unprofessional manner by making inappropriate comments, refusing to do his assigned work and disrupting others from performing their work.(Tr., p. 159, lines 4-18; p. 160, lines 18-25, p. 161, lines 16-25, p. 162, lines 1- 25; p. 163, lines 1-2, 25; p. 164, lines 1-3)

28. 
As a result of Allen’s unprofessional behavior at the Library Service Center, Mr. James Hundemer, Library Service Center Manager, requested that Ms. Whitley reassign Allen to another location.  (Tr., p. 183, lines 18-25; p. 184, lines 1-24)

29. 
While awaiting a new temporary assignment, Allen was assigned to the South Central District Office where he disrupted others and made the staff uncomfortable with his menacing stares and eavesdropping on the conversations of others.  (Tr., p. 185, lines 3-25; p. 186, lines 1-5)

30. 
Allen has engaged in a pattern of unprofessional conduct for the past several years while employed with HISD.

31. 
On September 16, 1991, a second grade student at Douglass Elementary alleged that Allen had sexually assaulted her in Allen’s classroom after school.  An HISD assault investigation team could not sustain the allegation.  However, Allen was given a written directive by his principal not to place himself alone with students after school.  (Tr., p. 190, lines 2-25; p. 191, lines 1-4; HISD Exhibit 18, Attachments 6&7, and Exhibit 20)

32. On September 13, 2000 a parent complained that Allen had transported her son home after school without parental permission.  (Tr., p. 175, lines 18-25; p. 176, lines 1-18)

33. 
HISD’s Office of Professional Standards investigated the parent’s complaint and confirmed the allegation against Allen.  (Tr., p. 188, lines 8-25; p. 189, lines 1-7; HISD’s Exhibit 18)

34. 
Allen admits to transporting the student home alone in his vehicle.  (Tr., p. 263, lines 8-10)

35. 
HISD Administrative Procedure 463.200 provides that no student will be permitted to accompany any person away from school, except with the permission of the parent or guardian.  (HISD Exhibit 19)

36. 
Allen sought and obtained permission from the student’s grandmother to bring the student home from school.  (HISD Exhibit 16; Tr. 263, line 8 - 264, line 12) 

37. 
Allen’s contract with HISD requires him to comply with and be subject to state and federal laws and HISD policies, rules, regulations and administrative directives.  (HISD Exhibit 2, paragraph 5)

38. 
Allen’s conduct in transporting the student home alone in his vehicle without parental permission violates HISD Administrative Procedure 463.200 and violates the previous directive given to him not to place himself alone with students after school (Tr., p. 179, lines 10-25; p. 180, lines 1-5; p. 191, lines 5-12; HISD Exhibit 18)

39. 
The following allegations concerning Allen are supported by a preponderance of the evidence:

A. 
Anthony Wayne Allen was convicted of a felony when he pled guilty to the charge of aggravated assault of a police officer which, according to HISD Board Policies 511.500 and 570.360, constitutes a criminal conviction and makes him ineligible for employment with HISD.  (see items 2-12 above)

B. 
Anthony Wayne Allen violated official directives and school board policy by engaging in a pattern of unprofessional conduct which included not performing his assigned duties and failing to treat supervisors and co-workers with decency and respect.  (see items 14-27 above)

C. 
Anthony Wayne Allen violated an official directive and school board policy by taking a student, Alex Jaramillo, home from school without parental permission. (see items 28-35 above)

40. 
Allen’s actions stated above violate the HISD policies and accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas.  (Tr. p. 231, lines 19-25; pp. 232-239; p. 240, lines 1-18; p. 250, lines 5-25; p. 251, lines 1-7)

41. 
Allen’s actions stated above also violated the Code of Ethics and Standard Practices for Texas Educators, applicable to all certified teachers in the State of Texas.  Specifically, Allen failed to meet the standards set forth in Principles II, III, and IV, which require professional practices and performance and ethical conduct towards professional colleagues and students.  (Tr. p. 237, lines 12-25; p. 238, lines 1-25; p. 240, lines 1-13; HISD’s Exhibit 24)

42. 
Allen was given a Notice of Proposed Contract Termination dated March 21, 2001.  (HISD’s Exhibit 3)

43. 
The hearing was held at the HISD office on June 26 and 27, 2001.

DISCUSSION

HISD must prove by preponderance of the evidence that it had good cause to propose termination of Anthony Wayne Allen’s Employment contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  HISD claims it has good cause to terminate Anthony Wayne Allen’s contract on the basis of the following: (1) having a criminal history record;  (2) violating official directives and school board policy by engaging in unprofessional conduct and (3) taking a student home without parental permission.  This conduct by Anthony Wayne Allen violated the HISD policies, the Teacher’s Contract, and the Code of Ethics and Standard Practices for Texas Educators.

1. 
Does Allen’s criminal history record violate HISD’s policy on restrictions to employment?


The allegations pertaining to this are supported by a preponderance of the evidence as set forth in Finding of Fact 36A.  Although Mr. Allen alleges the case involving aggravated assault of a police officer was dismissed and he did not pay the fine nor fulfill the probation ordered by the court, testimony in this regard is not persuasive.  The fact remains that he did plead guilty to the charge which constitutes a conviction according to HISD Board Policy 511.500.  Additionally, before the HISD Criminal History Review Committee met to consider Mr. Allen’s case, they offered to meet and discuss the charge with him, but he declined such a meeting.  Throughout this entire case there appears to be an unwillingness on Mr. Allen’s part to communicate or work with his superiors and others attempting to discuss or resolve the issues in this case.

2. 
Did Allen engage in unprofessional conduct with supervisors and co-workers.


The allegations pertaining to this are supported by a preponderance of the evidence as set forth in Finding of Fact 36B.  Mr. Allen established a consistent pattern of defiance, disrespect, and at times outright hostility in the course of his temporary assignments with HISD.  The record reflects that Mr. Allen made rude remarks to his supervisors, refused to fulfill his assigned duties, and encouraged co-workers to do so as well.  Such conduct violated HISD policy and the Code of Ethics and Standard Practices for Texas Educators.  The principal of Blackshear Elementary, George Mundine, and the HISD South Central Superintendent, Linda Whitley, both testified that, because of Mr. Allen’s conduct and overall attitude, they would not feel comfortable putting Mr. Allen back in a classroom.

3. 
Did Allen take a student home without parental permission. 


The allegations pertaining to this are supported by a preponderance of the evidence as set forth in Finding of Fact 36C.  Although Mr. Allen claims he telephoned the student’s home and obtained permission from his grandmother prior to taking the child home, he had no administrative approval to do so and there was no emergency situation that required Mr. Allen to take the child home.  His actions violated HISD Board Policy 463.200 and the previous directive given him to not place himself alone with students after school.

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, I make the following conclusions of law:

1. 
The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. 
The parties have waived in writing the forty-five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

3. 
Anthony Wayne Allen did plead guilty to the charge of aggravated assault of a police officer which constitutes a conviction and therefore makes him ineligible for employment with HISD.

4. 
Anthony Wayne Allen’s conviction of a felony constitutes good cause for termination his continuing employment contract with HISD.

5. 
Anthony Wayne Allen did engage in a pattern of unprofessional conduct by failing to perform his duties and failing to treat supervisors and co-workers with decency and respect.

6. 
Anthony Wayne Allen did violate an official directive and school policy by taking a student home without parental permission.

7. 
Anthony Wayne Allen’s conduct and actions as summarized in Finding of Fact No. 31A though 31C constitute violations of HISD policies, his contract, and the Code of Ethics and Standard Practices for Texas Educators.

8. 
HISD has good cause to terminate the Employment Contract with Anthony Wayne Allen.

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of the Certified Hearing Examiner that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Anthony Wayne Allen’s employment with Houston Independent School District and that Mr. Allen’s appeal of such proposed termination be DENIED.


Signed and issued the            day of                                        , 2001.








Stuart W. Lapp








Certified Independent Hearing Examiner
