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Background
Ms. Brenda Davidson ("Davidson") taught English and Mythology courses in 1998-1999 at the Middle School ("Middle School") at Mineola Independent School District ("District").  At the end of the school year, she failed to timely turn in the grade sheets for her classes.  She had been given notice that the grade sheets were to be turned in by a certain date and time through a notice posted over her mailbox, as well as by a memo specifically addressed to her.  Moreover, as an experienced teacher, she knew her grades had to be in, at the latest, by the last day of school.  Ms. Davidson made no arrangements with the principal for a late submission of her grade sheets.

Ms. Davidson contends that while she knew that the grades were to be in by a certain date as result of seeing the posted notice, she felt that the deadline was unreasonable because of late notice.  Nevertheless, she states that she tried to comply, and when she realized that she could not because of a doctor's appointment, she said that she told the school receptionist that she would have the grade sheets in a day late, a conversation which the receptionist denies.  She never discussed it directly with either the principal or assistant principal.  

On the day that she intended to turn in the grade sheets, she claims she was ill and was unable to return to the school to finalize the grade sheets.  She asked a relative to call the school to advise them of her problem, but her relative indicated that he was unable to contact anyone at the school.  
Over a holiday weekend, Davidson sent an e-mail to the school receptionist indicating that she would turn in the grade sheets on the next work day morning after the holiday.   Ms. Davidson did not arrive at the school until that afternoon.  When Davidson did not come in that morning, the school superintendent and principal retrieved the grade sheets she had completed to that point.   

On June 1, 1999, the Mineola School District Board of Trustees (“Board”) met to discuss her situation.  At the conclusion of the meeting, the Board had prepared a letter of proposed termination dated June 2, 1999, which reflected that the superintendent of the District had recommended to the Board that Davidson’s contract of employment be terminated before the expiration of  the term of the contract for good cause as determined by the Board, noting that the good cause for termination involved:

1.
Failure to fulfill duties or responsibilities by failing to turn in her grades and other requested items in a timely fashion at the conclusion of the 1998-99 school year.

2.
Insubordination and failure to comply with official directives by failing to comply with her principal's written directives regarding the time for turning in her grades and other requested materials at the conclusion of the 1998-99 school year.  

Ms. Davidson contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code ("Code").  A hearing

 on the merits was held on August 5-6, 1999.  The District was represented by Mr. Randall J. Cook  and Ms. Davidson was represented by Ms. Lorraine J. Yancey.  

Nine witnesses presented testimony, which resulted in a record of 405 pages.  

A.
For the District:

(1)
Ms. Mary Lookadoo — Superintendent for the District.

(2)
Ms. Sheronda London — Attendance clerk and receptionist at the Middle School.

(3)
Ms. Judy Steadham — Former assistant principal at the Middle School.

(4)
Mr. Mike Staples — Principal at the Middle School.

B.
For Ms. Davidson:
(1)
Ms. Reba Phillips — Middle School teacher who also taught summer school in 1999.

(2)
Ms. Debbie Nutt — Middle School teacher.

(3)
Mr. Jerry Cloud — Former teacher and administrator for the District.

(4)
Ms. Brenda Davidson.

(5)
Ms. Gail Rutledge — Middle School teacher.

Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Ms. Davidson has been a teacher for more than 22 years.  She has been in the District for 14 years.  (Vol. II., Tr. 6).
  She was teaching five English classes and one class of Mythology at the Middle School during the 1998-99 school year.  (II. Tr. 7).  On March 16, 1999, she signed a one-year term contract, which was to be effective for the 1999-2000 school year.  (Petitioner's Exhibit 8).

2.
On Tuesday morning, May 25, 1999, a hand-written sign was posted over the teachers’ mailboxes in the Middle School office.  It was posted by Ms. London, who was the attendance clerk and receptionist at the Middle School.  The principal had directed her to post the sign to advise the teachers that they were to submit the Middle School’s grade sheets by 8:30 a.m. on Thursday, May 27, 1999.  (I. Tr. 104, 118, 216).

3.
The last day of student instruction was Wednesday, May 26, 1999.   The last day of the school year that the teachers were required to be on campus was Thursday, May 27, 1999.  (I. Tr. 21; Petitioner's Exhibit 12).

4.
The District contemplated having a summer school session for the Middle School that was to coincide with the start of a similar session for Mineola High School.  The start date was to be June 2 or 3, 1999.  (I. Tr. 95, 187, 207).  It was apparently the first time that the District had staged a summer session for its Middle School students.  (I. Tr. 87).  The students usually attended summer school at another school district.  (I. Tr. 87).  The principal, who was in his first year at the Middle School (I. Tr. 211-12), apparently wanted to insure that the grades were verified and report cards timely issued in order to determine which Middle School students would need to attend summer school.  While he apparently did not tell the teachers that it was important to have the grades in by that date for that purpose, based on the experience of the teachers over the years, the teachers  knew — or should have known — that grades had to be turned in by at least the end of the last day they were required to be at the school campus (Thursday, May 27, 1999) unless, of course, other arrangements were made with the school administration.  (I. Tr. 26, 166, 207, 213, 255, 270;  II. Tr. 36).

5.
The teachers are not responsible for the entry of the grades on the Middle School’s computer system; it is the responsibility of the Middle School's administrative staff.   In this regard, the grades for every class in each grade level at the Middle School had to be turned in before any of the report cards could be generated by that system.  (I. Tr. 28-29).  There was no interim processing capability for any report cards while the administration was waiting on some late grade sheets to be submitted.

6.
During or just after the last school period on Tuesday, May 25, 1999, Davidson came to the school office to check her mail.
  It was at that time that she saw the sign concerning the Thursday morning deadline for the submission of the grade sheets.  (I. Tr. 105).  Ms. Davidson was upset with the deadline because she had a student taking a final the next day and some other students had poetry projects that had not yet been turned in, all of which would result in a very tight time deadline for her to meet without staying up very late to complete the grading process.  (II. Tr. 10, 37).  Other teachers also felt that the deadline was simply too soon in light of the work they had to do after the last class day to get the grade sheets ready to be turned in on Thursday morning.  (I. Tr. 263-64;  II. Tr. 80-81).  Yet, two teachers secured permission to submit the grades after the deadline (I. Tr. 228-29) and the others either stayed up late to finish the grade sheets or did what was necessary to get them in on time.  (I. Tr. 263-64;  II. Tr. 80-81).

7.
After observing the sign on Tuesday afternoon, Davidson and the receptionist had a verbal exchange.  Ms. Davidson indicated to the receptionist that she was mad about having to turn her grades in so soon after the last student class day.  Ms. Davidson recalls initially telling the receptionist that one of her students still had to take an exam and some of her other students had to turn in a poetry project for grading and that she did not know how she would be able to get everything accomplished by the deadline and she felt that deadline was unfair.  (II. Tr. 10 ).  A few moments later, she recalls returning to the office and telling the receptionist that the principal will "probably write my ass up, as he always does, because I will not be able to get my grades in by the deadline."  (II. Tr. 11).

8.
The receptionist recalls the exchange somewhat differently.  She recounts that Davidson essentially told her she was mad, that she couldn't have her grades turned in timely, and the principal "could write her fat-ass up."  (I. Tr. 105).

9.
A student was in the office and, unfortunately, overheard this exchange.  As a result, the receptionist reported it to the assistant principal.  (I. Tr. 107).  The assistant principal then conferred with the principal, after which the principal interviewed the receptionist about the exchange.  After considering what action to take that evening, the principal prepared a memo the next morning to further put Davidson on notice that her grades were due Thursday morning ("Davidson Memo").  (I. Tr. 218).  The Davidson Memo was dated Wednesday, May 26, 1999 and placed in Davidson's mailbox that day. (I. Tr. 218;  Petitioner's Exhibit 10).  It stated, in relevant part:

"Mrs. Davidson you were overheard in the office saying 'I'm mad.  They can just write my ass up, I'm not going to have my grades ready on Thursday.'  Your grades are due at 8:30 a.m. Thursday.  (All of your statement took place in front of a student.)

Behavior of this nature will not be tolerated on this campus.  In the future, I expect you to conduct yourself in a professional manner."

10.
Until her suspension on June 1, 1999, Davidson never disputed the principal's characterization in the Davidson Memo of her exchange with the receptionist.  At no time did  Davidson ever approach the principal about an extension of time because of her circumstances.  Had she done so, the principal would have likely accommodated her in some fashion (I. Tr. 238), just as he had done with two other teachers who had valid reasons for requesting an extension.  (I. Tr. 228-29).

11.
On Wednesday, May 26, 1999, the principal also prepared another memo that was put in the mailboxes of all of the teachers that morning as well.  (I. Tr. 215).  It directed them to turn in a number of items to either the assistant principal, receptionist or librarian before they left the campus on Thursday afternoon, May 27, 1999 ("Turn-In Memo").  Among the items was a reminder that grade sheets were to be turned in by the end of the day.  (Respondent's Exhibit 4).
  She also apparently claims that she did not know of the turn-in sheet at the office, as well as not knowing of the Turn-In Memo.

12.
Ms. Davidson testified that she did not communicate with the principal about the grade sheets  or the need for an extension on either Thursday or Friday because she never saw him on those days.  (II. Tr. 33).  This is another instance of conflicting testimony.  On Thursday morning, an appreciation breakfast was held at the Middle School.  (II. Tr. 13).   A retirement party for another teacher was also held that afternoon at the Middle School, which Davidson attended and apparently enjoyed.  (I. Tr. 110;  II. Tr. 15).  The principal was at the Middle School that day and, contrary to what she said, he saw Davidson around the campus.   Importantly, however, she never took the opportunity to discuss the problem with the principal at either of the social events at school that day or at any other point in time that he might have been around her.  (I. Tr. 223).

13.
Even though the 8:30 a.m. deadline had passed that day, Ms. Davidson still attended the retirement party, instead of working on her grades,  because she felt that she could finish up her grades by the end of the day.  (II. Tr. 15).  Prior to going to the party around 2:00 p.m., she testified that she had finished preparing the grade sheets for three of her five English classes.  (II. Tr. 17).  Upon returning to her classroom after the party, she finished the grade sheets for the two remaining English classes.  (II. Tr. 19).  Yet, she did not turn in those grades that she had completed.  As a result of the procedures of the former principal, she claims she did not turn the English class grade sheets that she completed  that afternoon because she was accustomed to turning in everything the school desired all at once.  (II. Tr. 20).  Anticipating that the Mythology class grade sheets would be completed the next day, she thought it would be acceptable to turn in all of the grade sheets at that time, along with the other type of items listed in the Turn-In Memo.

14.
As she was returning to her classroom to work on the remaining grades after the conclusion of the retirement party, Davison said, to the assistant principal, in effect,  "If I'm treated or talked to like s*** - or c***, then I'll just get him."  She continued with words to the effect that if someone is nice to her, then the favor is returned;  otherwise, if someone is not nice to her, she will get them.  (I. Tr. 164).  Although Davidson did not use the principal's name when making these comments to the assistant principal, the assistant principal understood the comments under the circumstances to be directed toward the principal.  (I. Tr. 164).

15.
Ms. Davidson left the campus around 4:00 p.m. on Thursday, May 27, 1999.  (II. Tr. 21).  It is undisputed that she had not turned in any of her grade sheets nor had she even started work on her Mythology grade sheets at that time.

16.
After leaving the Middle School campus Thursday afternoon around 4:00 p.m., Davidson went to work at her second job as an instructor at the AAA Security Driving Academy, where she worked for approximately four hours that evening.  (II. Tr. 24-25).  She had worked there approximately four hours the previous evening as well.  (II. Tr. 66).  

17.
She claimed that during the Thursday evening driving session she became extremely ill.  (II. Tr. 26).  Ms. Davidson argues that this illness carried over to the next day and prevented her from completing the preparation of her grades for turn-in, although the grades would still have been one day late by that time.  


18.
There is doubt as to the time her illness supposedly started, an illness which she said was in the nature of severe compression-type chest and side pains (II. Tr. 64), and the effect, if any, such illness had on the untimely submission of the grades.  As she was leaving on Thursday afternoon, she claims she told the receptionist that she had a doctor's appointment the next morning, after which she would return and turn in everything, obviously meaning that the grades would be included as well.  (II. Tr. 21).  The receptionist, on the other hand, testified that Davidson never told her that she would turn in the grade sheets on Friday or that she was ill as she left.  (I. Tr. 109-110).  
19.
In another inconsistent portion of testimony, Davidson testified at the hearing that she was not ill when she left the campus on Thursday evening;  yet, she acknowledged at the hearing that during her deposition testimony in the discovery phase of this matter, she had said that she told the receptionist when she was leaving on Thursday that she was not feeling well and would try to return and finish everything the next day after seeing her doctor.  (II. Tr. 42-44).   

20.
Based on the inconsistent testimony by Davidson concerning the events in question surrounding her leaving campus on Thursday evening, I find that the more credible evidence to indicate that Davidson did not tell the receptionist Thursday evening that she was going to the doctor the next day or that she would turn in the grade sheets and any other material on Friday.    Moreover, Davidson never made any attempts on Wednesday, May 26,  or Thursday, May 27, to contact the principal or assistant principal about alternative arrangements concerning a turn-in of the grades after the deadline.  The principal and assistant principal were present and available both of those days to have been contacted by Davidson to discuss the subject.

21.
The appointment with the doctor on Friday morning was to renew her prescription for certain medication.  It was a long standing appointment and was unrelated to the illness she claimed struck her Thursday evening.  (II. Tr. 46).  After going to the doctor on Friday morning, she never returned to the Middle School campus that day.  She testified that she felt so ill that she returned to her home, where she slept until 9:00 p.m. that evening.  (II. Tr. 64).  She made no personal efforts that day to contact anyone at the Middle School or anyone else with the District to advise them of her illness and the status of her grades.  Rather, she asked her nephew to place two calls to the Middle School that day.  She said he was unable to contact anyone at the Middle School.  (II. Tr. 48, 65).

22.
Friday, May 28, 1999, was not an official school day at the Middle School;   classes were finished and the teachers had already departed.   It was, however, a work day for the administrators at the Middle School.  The receptionist/attendance clerk was there from 8:00 a.m. to around 5:00 or 5:30 p.m.,  (I. Tr. 111), and she never heard from Davidson that day.  (I. Tr. 112).

23.
The principal was also at the Middle School all day and well into the evening hours on both Friday and Saturday.  He was involved, among other things, with entering those grades into the computer that had been turned in by that time.   A little more than half of the grades had been entered by Saturday evening.  (I. Tr. 224, 245).  He never heard from Davidson on either of those days.

24.
Monday, May 31, 1999, was Memorial Day.  Yet, the principal was again at the Middle School that day entering grades in the hopes of getting the report cards out in time to have a Middle School summer school session in conjunction with the high school.  Other than the missing grades of Davidson, the entry of all of the other grades was completed Monday evening around 8:30 p.m.  (I. Tr. 246).

25.
Shortly thereafter, around 9:30 p.m., Davidson directed an e-mail message to the receptionist at the Middle School, which stated:

"Be in Tues morning to give items and grades to you - got very sick and had to see the doctor Fri - May have to have surgery this summer."


(Petitioner's Exhibit 14).  Other than having her nephew try to place a call to the Middle School the previous Friday, she made no other efforts to contact anyone with the District by telephone or any other means until she sent the above e-mail message.  

26.
The District is not large geographically nor in the terms of staff.  Ms. Davidson has known the receptionist for more than eight years, and felt she had an adequate rapport with her to speak frankly to her about anything.  (I. Tr. 103;  II. Tr. 10-11).  Even though the assistant principal had been at the Middle School only a very short time, Davidson also felt she could confide in her as well.  (I. Tr. 168;  II. Tr. 60).  Strangely, however, she made no attempt to contact either of them over the weekend to explain her supposed problem.  

27.
In this regard, Davidson explained that she did not know the local telephone numbers of any of the administrators, nor did she feel it was standard practice to try to call administrators at home on weekends.  Moreover, being a holiday weekend, she did not believe anyone would have been home anyway.  (II. Tr. 27).  

28.
Ms. Davidson knew how critical it was to have the year-end grades turned in by no later than the end of the last day on campus (Thursday), if not sooner that day as directed by the principal.  Yet, despite appreciating the seriousness of the situation,  she made no effort over the weekend to call local telephone information to obtain the telephone numbers of key administrators or to call any of her friends to either secure such telephone numbers or even to ask them to get word to the principal about her situation and the status of the grades.  Even though she was apparently feeling well enough to be able to do so on Saturday, she made no effort to call the Middle School office on the chance that someone might be there.  Nor did she make any effort to go to the Middle School to retrieve her grades and work on them over the long holiday weekend so that they would be ready first thing on Tuesday morning, June 1, 1999.  (II. Tr. 72).  In summary, she demonstrated no sense of urgency or any willingness to assume any responsibility for resolving the problems that resulted from her not turning in her grades in a timely manner.  These instances of inaction are more suggestive of her intent to submit the grades on her own timetable in defiance of the principal's directive, as opposed to any indication of a severe illness that prevented her from taking steps to address the problem.  

29.
The language that Davidson chose to use in the Monday evening e-mail to the receptionist is also revealing.  It clearly implies that she became ill and had to go see her doctor on Friday as a result of that illness.  It also suggests that, after seeing her doctor, surgery was a distinct possibility. By such language she created an impression in the District's mind that a serious medical reason arose that prevented her from timely turning in her grades.   Yet, her testimony at the hearing clearly undermined that intent.

30.
First, while Davidson testified that she became ill Thursday evening, the date of her appointment with her doctor had been scheduled well in advance of that time, primarily because it was not a school day and she would thus not have to use a sick-leave day.  The appointment was a part of a necessary process to renew a prescription for certain medication prescribed by her psychiatrist, and the visit was not for the physical chest and side pains she said she was experiencing Thursday evening and Friday.  (II. Tr. 46, 62;  Respondent's Exhibit 7).   Second, the psychiatrist did not indicate to her that surgery was needed for the physical problems she was experiencing.  It was Davidson's own characterization based upon a fear of a gall bladder condition that friends had experienced.  (II. Tr. 71).   She apparently never even saw a regular physician for the chest and side pains on Friday or over the weekend.  Finally, if Davidson had told the receptionist on Thursday evening that she had an appointment with a doctor the next day, as she contends, then it is highly improbable that she would have used the exact language found in the e-mail message of Monday evening to imply a sudden illness for which a trip to the doctor was necessary.

31.
Although Davidson indicated in the e-mail message that she would have her grades in the next morning (Tuesday, June 1), she did not arrive on campus until around 1:30 p.m. that afternoon.  (II. Tr. 32).  No explanation was ever provided as to why she did not arrive that morning nor did she make any effort to contact anyone that day to say that she would be late. 

32.
The superintendent first learned about Davidson's not timely submitting her grades late Thursday afternoon, May 28, 1999.  She hoped that Davidson would turn them in the next day.  (I. Tr. 27-28).  If the grades had come in on Friday, she would not have recommended her termination.
  (I. Tr. 33).  Out of an abundance of caution, on or before 7:00 p.m. Friday, May 28, 1999, the superintendent had a staff member properly post on the correct door to the Central Administration Offices a notice of a called meeting of the District's Board of Trustees for Tuesday, June 1, 1999 at 7:00 p.m.  (Petitioner's Exhibit 6).  Because Monday was a holiday, the notice had to be posted Friday evening in order to provide adequate statutory notice under the Texas Open Meetings Act.  (I. Tr. 31).  While the superintendent believed that a Board meeting was necessary to address the problem, she was still hopeful for a positive resolution of the situation at the time the notice was posted on Friday afternoon.  (I. Tr. 31).

33.
On Monday, May 31, 1999, the superintendent visited the Middle School around 11:00 a.m.  The principal was entering the grades he had received by that time.  (I. Tr. 22).  She learned that no one had heard anything from Davidson as of that time.  (I. Tr. 34).  She concluded that Davidson probably did not intend to turn in any grades, which were very much needed.  (I. Tr. 25-26).  She felt that Davidson should be suspended and drafted a letter dated May 31, 1999 advising Davidson that she had been suspended for good cause for her conduct and that the Board would meet the next evening to consider her situation.  (Petitioner's Exhibit 2).  The letter was not delivered that day because it was a holiday.  (I. Tr. 24-25).  

34.
The failure of Davidson to turn in her grades on Thursday afternoon without making other arrangements, while not the only factor, was, nevertheless, a significant factor in having to start the summer school session at a date much later than originally desired.  (I. Tr. 43, 95, 97, 246).

35.
When Davidson had not returned to the Middle School by 11:00 a.m. on Tuesday morning, June 1, 1999, the superintendent and the principal went to Davidson's room and picked up the grade sheets that were there.  Even as late as 11:00 a.m. that day, the superintendent had not decided to recommend termination of Davidson to the Board.  She was hoping that the grades would still come in or there would be a reasonable explanation for the grades being so late.  (I. Tr. 36-37).  When Davidson finally arrived at the Middle School that afternoon around 1:30 p.m., she met with the superintendent.  Upon hearing Davidson's reasons for the late submission, it was at that time that she decided a proposal of termination was appropriate.  (I. Tr. 37-38;  II. Tr. 32).

36.
It was immediately after Davidson's meeting with the superintendent that she was given the notice of suspension letter dated May 31, 1999.  The principal then collected  Davidson's grades and spent about one and one-half hours on Wednesday morning, June 2, 1999, entering them into the computer.  (I. Tr. 246-47).

37.
After the Board meeting on June 1, 1999, a notice of proposed termination dated June 2, 1999 was prepared and sent to Davidson.  (Petitioner's Exhibit 1).

38.
I find that Davidson wilfully and intentionally defied the principal's three directives to her on May 25 and 26, 1999 to turn in her grades by Thursday morning, May 27, 1999 at 8:30 a.m., or at the least, to turn them in no later than the end of that day.  Such defiance constitutes insubordination by Davidson.  Such conduct further constitutes a failure by Davidson to satisfactorily fulfill her duties and responsibilities to timely turn in her grades.  These acts, conduct and behavior by Davidson as outlined above in the Relevant Testimony and Findings of Fact constitute good cause, as determined by the Board, for Davidson's termination.


Discussion

This unfortunate situation does not concern the competency of Davidson as a teacher.  She had served the District well as a teacher for more than 14 years.  What it does concern is an incident of insubordination and what would be an appropriate penalty for that conduct.

It is obvious from the hearing that Davidson and the principal had a strained professional relationship before this incident occurred.  She apparently did not agree with some of the approaches he was taking as a first year principal at the Middle School.  But a possible disagreement over administrative matters, or even a personal dislike of the principal, does not entitle her to unilaterally  disregard a directive from the principal concerning a very critical year-end matter — the timely turn-in of the year-end grades. 

On Tuesday of the week in question, a sign was posted over the mailboxes that said the grades had to be turned in by 8:30 a.m. on Thursday morning.  Davidson acknowledged that it was tantamount to a directive.  (II. Tr. 36).  The short deadline obviously created some dissatisfaction among the teaching staff because it was such a short time after the testing or other student activities would be completed on Wednesday.   Yet, to comply with the principal's directive, all of the other teachers at  the Middle School  (i) either worked longer,  (ii)  stayed up late to finish their grades or  (iii)  they made alternate arrangements in advance with the administration to submit their grades after the deadline.  Ms. Davidson did none of these.

Ms. Davidson was given two other specific directives to have her grades in by Thursday.  First, along with all of the other teachers, she received the Turn-In Memo on Wednesday that indicated that school property and the grades had to be turned in before they left the campus on Thursday.  (Respondent's Exhibit 4).   Without having to be reminded by such a directive, she knew from her many years as a teacher that the grades had to be in at least by Thursday afternoon before she left the campus.  (II. Tr. 36).

The other written directive was the Davidson Memo that she received on Wednesday.  It  was addressed specifically to her and could not have been more clear:  her grades had to be turned in the next morning by 8:30 a.m.  (Petitioner's Exhibit 10).  The directive was prepared as a result of Davidson's conversation with the receptionist on the previous day in which the principal believed that Davidson had expressed an intent to not comply with the deadline.

Ms. Davidson's version of the verbal exchange with the receptionist that led to the Davidson memo differs from the receptionist's recollection.  While the receptionist initially stated that she believed Davidson had expressed to her on Tuesday afternoon that she did not intend to have her grades ready by the deadline, Davidson's recollection of it was of a less-defiant character.  Ms. Davidson recalls it as being more of an expression of frustration by her in a practical context:  since she claimed she received the notice less than 24 hours before the deadline, she could not possibly have the grades ready by the deadline.

We need not get mired in controversy over the exact wording Davidson used on that occasion and whether it constituted an expression of her intent to simply not meet the deadline out of anger or, alternatively,  whether she felt she could not meet it out because of practical reasons.  Rather,  the focus is on the fact that she was given three written directives to have her grades in by Thursday.  The first was made known to her on Tuesday and the other two were given to her on Wednesday.  She did not attempt to comply with the directives until the following Tuesday, which was the fifth day after the deadline.

Events subsequent to the above exchange between Davidson and the receptionist point to the fact that Davidson intended to submit her grades on her own timetable.  Under the circumstances, her failure to timely turn in her grades, without making alternative arrangements, was not only defiant, but was an exercise of very poor judgment that constituted insubordination.

She placed her personal needs over the needs of the District.  Even though she was on notice that her grades had to be turned in Thursday, instead of working on those grades after school hours, she worked on Wednesday and Thursday evenings as a driving instructor.  Moreover, there is no indication that she worked on her grades after the driving classes.

Even if faced with a deadline that she felt unreasonable, Davidson made no effort to contact the principal or assistant principal to make alternative arrangements, as several other teachers had done.  Even on Thursday she was around them at several events at the Middle School and did not raise the issue.

She suggested her visit to her doctor on Friday was the reason she was unable to complete her grade sheets on Friday.  Yet that visit had been scheduled for sometime and was unrelated to the physical illness she claimed that day.  Moreover, the use of the e-mail on the following Monday  evening and the phrasing of its message casts further doubt on an illness as a reason for not having the grades in as late as Friday.

Finally, it is without question that the submission of the year-end grades on the final day is a very important event that is not to be taken lightly.  Many things depend on the timely submission of the year-end grades.  Despite this, Davidson made little, if any effort, on Friday to contact the Middle School to give them at least an explanation as to why there were no grades.  She claims her nephew tried on two occasions that day without success, but the receptionist and other staff members were at the Middle School all day and into the evening and recall no such attempts by Davidson's nephew.  More puzzling is that she knew how important the timely turn-in of grades was to the District, yet she made absolutely no effort over the holiday weekend until 9:30 p.m. on Monday evening to let someone know about her grade sheets — and then, only by e-mail.  Why not e-mail on Friday or Saturday?  At least by the weekend, she was physically able to try to make contact with the District, but made no efforts to do so.  This was an unfortunate and a cavalier approach to a serious problem.  Being an experienced teacher, it was an unacceptable approach that suggests that she was acting more out of her dislike for the principal than upon good judgment.

Even if all of the events occurred in the manner set forth above, Ms. Davidson contends that  it was an unfortunate and isolated event that can be handled by measures less drastic than her termination.  In this regard, she also argues that she was not warned that a failure to timely turn in her grades could result in her termination.

Addressing the last point first, the turn in of the year-end grades by the last class day is a critical event for any school district.  A failure to turn in the grades by the last teacher work day of the year, without making alternative arrangements, is a serious infraction.  This is not a situation of a teacher who inadvertently missed an unknown or unclear deadline or (implausible as it may be), of  a teacher who did not know for some reason that grades have to be turned in before leaving the campus the last day.  Ms. Davidson was very experienced and knew the importance of the event.  Furthermore, she was advised on three occasions over a two-day period that the deadline was Thursday.  However, she chose to ignore the directives of her principal concerning a critical event, and it delayed the Middle School in getting their report cards out on time and played a part in the delay of summer school.  Under these particular circumstances, a teacher need not be expressly warned in advance that termination might result if she does not timely submit her year-end grades in response to three directives to do so, or, at least attempt to make alternative arrangements.  Ms. Davidson knew or should have known that termination was a distinct possibility for the course of action she chose to pursue.

The fact that this was a single, isolated  event must be considered in context.  Admittedly, she was a good teacher.  However, she chose a course of action in response to directives that can be fairly characterized as an act of defiance.  In this regard, this case is very similar to Cox v. Andrews Independent School District, Docket No. 092-R2-199 (Comm'r Educ., 2/25/99), and I find it to be controlling as to the recommendation on her status as a teacher for the District.

In that matter, the teacher was told she would not be given time off for a trip, but she took it anyway.  While there was a warning as to the possible consequences of her refusal to report to work, the general rule from that matter is nevertheless clear:   a teacher does not necessarily get a free chance to defy decisions or directives by a school district.  Just as it goes to the heart of the contractual agreement between the parties that a teacher would be expected to show up for work in the Cox matter (even if not warned about the possible consequences for a failure to do so), so it goes here that a teacher would be expected to follow a clear directive to turn in her year-end grades by a time certain, absent making alternative arrangements with the administration.

Accordingly, under these circumstances, remediation is not an appropriate penalty.  As noted in Cox, remediation is rarely appropriate when a teacher is specifically told to do or not do something, yet chooses to defy the instruction.  Remediation is not accorded to a teacher due to prior meritorious service.  It is simply part of the analysis of whether the failing is sufficient to support a non-renewal or termination.  In this case, she chose to defy the directives for personal reasons and remediation would not be appropriate or meaningful.  See generally Pepperday  v. Clear Creek Independent School District, Docket No. 484-R1-895 (Comm'r Educ., 9/8/97).   (Nonrenewal matter involving disregard of four memos over a 20-month period.)


Conclusions of Law 
After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law.

1.
Pursuant to §21.251 et seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.

2.
The Mineola Independent School District proved Findings of Fact 1-38 by a preponderance of the evidence.  Any other matters deemed as Findings of Fact made in connection with this matter were also based on evidence that was established by a preponderance of the evidence  by the Mineola Independent School District.  

3.
The acts, conduct, and behavior of Davidson, as outlined in the above Relevant Testimony and Findings of Fact, and that have been determined in Finding of Fact 38 to constitute good cause, permit termination of Davidson's one-year contract prior to its expiration.


Recommendation
After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby 

RECOMMENDED that the Board of Trustees for the Mineola Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner's recommendation as to the proposed termination of Ms. Brenda Davidson be sustained.

SIGNED AND ISSUED this 29th day of September, 1999.

JESS C. RICKMAN  III

INDEPENDENT HEARING EXAMINER

�	The matters set forth in the Discussion section of the Decision are also considered Findings of Fact and Conclusion of Law, as appropriate.  Also, the citations to evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�	“I.” and “II.” shall refer to the volume of the transcript that is being referenced.


�	Ms. Davidson usually checked  her box several times a day.  She contends that she first saw the notice around 3:00 p.m. on Wednesday, May 26, 1999, which was only 17 hours before the deadline.  (II. Tr. 8).  Based upon the review of all of the evidence, an examination of the circumstances surrounding the notice, and an observation of the demeanor of the relevant witnesses on the issue, I find the more credible evidence to indicate that Davidson observed the notice on Tuesday afternoon, May 25, 1999.


�	Ms. Davidson claims that the Davidson Memo was not provided to her until Tuesday, June 1, 1999, when she was also given her suspension letter (Petitioner's Exhibit 2) that was dated May 31, 1999.  (II. Tr. 68-70). She claims she checked her box on each of the intervening days and it simply was not there.   Based on the more credible evidence presented, I find that the May 26, 1999 memo directing Davidson to have her grades in by the Thursday morning deadline was placed in her mailbox on Wednesday, May 26, 1999.


�	Although the note posted above the mailboxes the previous day indicated a Thursday morning turn-in time, at the very latest, the grades had to be turned in by the end of the day Thursday, which  was obviously not done in this case.


�	The assistant principal now works in another school district.  (I. Tr. 160-61).


�	On Thursday, May 27, 1999, the superintendent was visiting various school rooms to wish everyone a good summer.  When she visited Davidson's room, Davidson was entering grades but never told the superintendent about any problem in meeting the deadline  (I. Tr. 35),  nor did Davidson ever attempt to contact the superintendent at any time about the problem.


�	The fact that there was a difference in what was stated as a turn-in time [Turn-In Memo (Thursday Afternoon) and the Davidson Memo and mailbox notice (Thursday morning)] is of no consequence.  First, Davidson never indicated confusion to be a problem as to why her grades were not timely submitted.  Secondly, everyone understood from the mailbox notice posted on Tuesday that the grades were due Thursday morning.  Everyone else also knew, at the latest, unless other arrangements were made, the grades had to be in by the time they left campus Thursday afternoon.  Finally, Davidson did not seriously attempt to meet either the morning or afternoon deadlines nor did she make any alternate arrangements to turn in her grades.


�	If any Conclusion of Law is deemed to be a Finding of Fact, or if any Finding of Fact is deemed to be a Conclusion of Law, whether in those sections denominated as such in the Decision or in the Discussion section, it is hereby adopted as such.
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