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Statement of the Case
Petitioner, Houston Independent School District, proposed non-renewal of Respondent, Willie Joyce Andrews’ contract and Respondent requested a hearing, pursuant to Texas Education Code §21.207.

John W. Donovan is the Independent Certified Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  Petitioner is represented by Jeffrey L. Rogers and John D. Fischer, Feldman & Rogers, L.L.P., Houston, Texas.  Respondent is represented by Donald M. Bishop, Attorney at Law, Houston, Texas.

The Petitioner filed a Motion for Summary Judgment which is hereby granted.


Findings of Fact
After due consideration of the evidence and argument presented in the Petitioner’s motion and Respondent’s response and exhibits attached thereto, in my capacity as Certified Hearing Examiner, I make the following findings of fact:

1.
Petitioner (“HISD”) hired Respondent (“Andrews”) as a teacher on a one year probationary contract in August, 1971, which was renewed yearly until August, 1975.

2.
In August, 1975 HISD offered and Andrews accepted a continuing teachers contract which continued until February, 1988.

3.
In February, 1988 HISD offered and Andrews accepted a promotion to an administrative position, under a one year term contract.  The contract in pertinent part provided, that once accepted “...all previous Contracts of employment with the Board are superseded or terminated and are of no force and effect.”  Upon acceptance of the contract Andrews salary increased from $36,162.00 to $41,269.00 annually.

4.
The above one year term contract was renewed annually (except for a three year renewal term contract in 1990) until 1996.  For the term school year 1995-1996 Andrews was Assistant Principal at Yates High School.  

5.
In September, 1996 HISD submitted another one year term contract to Andrews.  The contract was to be signed and returned by October 11, 1996.  No notice of proposed non-renewal was submitted by HISD.  The one year term contract was not signed or returned by Andrews to HISD.  For the 1996-1997 school year HISD assigned Andrews to the position of Assistant Principal at Ryan Middle School.

6.
Andrews appeared for work at her assignment on or about the beginning of the school year and worked one day.  Except for another four days in November, Andrews did not report for work at her assignment, Ryan Middle School for the entire school year. 

7.
On October 1, 1996, HISD wrote a letter directing Andrews to report to work or provide a medical statement verifying the need to remain off duty.  On November 14, 1996, another letter was sent from HISD to Andrews stating that she had been off for fifty-four (54) days and she should immediately report to work or provide a medical statement or HISD would consider disciplinary action up to and including termination.  [Just prior to Thanksgiving in November, 1996, Ms. Andrews worked the four (4) days mentioned in finding of fact number  6.] On December 20, 1996, HISD wrote a third letter to Andrews stating she had been absent seventy-three (73) days and was only present five (5) days, and that her conduct constituted neglect of duties and failure to follow directives and her services were critical and could result in termination.  On March 13, 1997, HISD wrote a fourth letter to Andrews stating that she had failed to report to work or provide medical verification, as directed, that she had been absent one hundred nineteen (119) days and a recommendation was being made that her employment contract be terminated.  

8.
On March 20, 1997, the Board met and proposed not to renew Andrews’ contract pursuant to TCNA § 21.201-21.24, Texas Education Code, and HISD Board Policy 542.200 and 594.100 for the following reasons:

1.
neglect of duties;

2.
failure to follow directives; and

3.
good cause.

9.
On April 1, 1997, HISD notified Andrews in writing of the proposed non-renewal and procedure for hearing.  On April 12, 1997, Andrews filed her request for hearing and this hearing ensued.


Conclusions of Law
1.
Jurisdiction is proper under Texas Education Code Section 21.251(a)(1).

2.
Under Section 21.206(b) of the Texas Education Code the Board of Trustees failure to give notice of non-renewal for the 1996-1997 school year constituted an election to employ Andrews in the same professional capacity for the following school year.

3.
Andrews’ failure to sign a contract for the 1996-1997 school year accepted HISD’s election to employ her in the same professional capacity for the following school year.

4.
Section 21.206 of the Texas Education code requires the Board of Trustees to notify the teacher in writing of the board’s proposed non-renewal of the term contract, which the board complied with by its letter of April 1, 1997. 

5.
Section 21.207 of the Texas Education code requires a teacher desiring a hearing after receiving notice of the proposed non-renewal of a term contract to notify the Board of Trustees not later than the fifteenth (15th) day after the date the teacher receives notice, which Andrews complied with by her letter of April 12, 1997.

6.
Andrews did not have a continuing contract under the terms of the 1975 contract because said contract was relinquished and superseded or terminated by the acceptance of the one year term administrative contract in February 1988, and those that followed.

7.
Andrews was employed by HISD for the 1996-1997 year under a one year extension of her one year 1995-1996 term contract as provided by Section 21.206(b) Texas Education Code.

8.
The proposed non-renewal of Andrews one year contract was proper under the circumstances because HISD had pre-established reasons for non-renewal of term contracts, HISD Board Policy 542.200 and 594.100 and Andrews actions or conduct constituted neglect of duties, and failure to follow directives which constituted good cause for termination.


DISCUSSION
After consideration of the evidence and arguments of the parties herein, I find that at the time of her proposed non-renewal and termination Andrews was employed at the election of HISD for the 1996-1997 school year under a  term contract extension of her 1995-1996 one year term contract.  The evidence submitted reflects that Andrews relinquished her continuing teacher’s contract signed in 1975 in February, 1988, by accepting an administrative position one year term contract.  That contract provided that all previous contracts of employment with HISD were superseded and terminated and of no force and effect.  She also received a pay increase of $5,000.00 in consideration.

Ms. Andrews’ term contract could be terminated under the Texas Non-Renewal Contract Act if there were pre-established reasons for non-renewal.  Andrews’ conduct, actions or inactions met the reasons for non-renewal as pre-established by HISD Board Policy 542.200 and 594.100 and Andrews’ 1995-1996 term contract, Sections 4, 7, and 9.

It is uncontroverted that Andrews only worked five (5) days out of the school year and established by the record that Andrews failed to follow directives of HISD through its Principal, to report to work or provide medical verification.  Andrews failed to follow any grievance procedures or remediation.  There is no evidence that Andrews took any action at all.  Andrews chose to take personal leave which according to the evidence provides that any absences of seven (7) consecutive days may be subject to medical verification, or may be reviewed by the Principal and may require medical verification.  Numerous attempts by HISD to obtain this verification were made, however Andrews did nothing other than an attempt to meet with the HISD Superintendent on one occasion.  Andrews presented no evidence of an attempt to provide medical verification or follow the directives or exercise grievance procedures.

Andrews argument that her absences were authorized absences as provided by Section 22.003 of the Texas Education Code and HISD’s policy, is without merit.  HISD’s leave policy is that any absence in excess of seven (7) continuous days are subject to verification by HISD, and further, when absences become a concern or pattern, the Principal/Supervisor may review the reason for such absences and such absences may be subject to medical verification.  Despite numerous requests to do so Andrews failed to provide any medical verification whatsoever or pursue any grievance or remediation procedure as provide by HISD.  Andrews failure to follow directives or Board policy constitutes good cause for non-renewal of the term contract.

Andrews allegation that her employment in the capacity of Assistant Principal at Ryan Middle School constituted a hostile work environment is also without merit.  Andrews has stated that the environment at Ryan Middle School was so hostile as to cause her extreme emotional stress and physical impairment, although working only five (5) days during the school year.  Andrews failed to support this allegation with any evidence of medical records or physician statement.  Andrews  chose to remain at home on personal leave, which as stated previously may require medical verification.  Under Andrews’ argument,  a medical verification could have easily been obtained and provided.

In summary, Andrews could have reported to work,  provided a medical verification or pursued a grievance procedure,  however she elected to do nothing.  

Andrews’ conduct or actions constituted neglect of duties, failure to follow directives  and provided good cause for the non-renewal by HISD.


RECOMMENDATION
Based upon the above findings of fact and conclusions of law, in my capacity as hearing examiner, I grant petitioner’s Motion for Summary Judgment and find that HISD’s proposal not to renew Andrews contract proper, because HISD has met all necessary requirements and the Board’s proposal, not the renew Ms. Andrews’ contract is justifiable.  Petitioner’s recommendation should be sustained.

SIGNED and issued this ________ day of June, 1997.


____________________________

JOHN W. DONOVAN

HEARINGS EXAMINER

