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FINDINGS OF FACT
1. After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some basis for the particular finding of fact).  

1. References are to the transcript (TR) which consists of one volume and one volume of Exhibits.  The Exhibit numbers are from Petitioner’s Exhibits, unless Respondent’s are specified.

1. Procedural Facts:

1. Respondent, BARBARA E. RAFTER (Ms. Rafter), was employed by the WICHITA FALLS INDEPENDENT SCHOOL DISTRICT (WFISD) for the 1999/2000 school year on a Teacher’s Continuing Contract dated April 19, 1984, Exh. 1.  

1. At the beginning of the 1999 school year, Ms. Rafter had been assigned as a Special Education teacher but, at her request, Ms. Rafter was assigned to a general education fourth-grade class at Kate Haynes Elementary School a few weeks after the Fall semester had already begun, approximately September 1, 1999.

1. Mr. Harry Ryan (Principal) was the principal of Kate Haynes Elementary School, WFISD.

1. Dr. Peggy Gordon was the Assistant Superintendent of Instruction, WFISD.

1. On or about December 13, 1999, Dr. Gordon recommended to Board of Trustees, WFISD, that Ms. Rafter be terminated.  Exh. 2. and TR 239.
1. On December 16, 1999, Dr. Flack, President of the Board of Trustees, caused a letter, Exh. 2., to be issued to Ms. Rafter proposing termination of the continuing contract on the following grounds:

“The recommendation to terminate your contract and for discharge is being made for ‘good cause’ as defined by Section 21.156 of the Texas Education [Code] and the bases set forth in Section 6 of your Teacher’s Contract, ....Reasons for your proposed termination are as follows:

“1.
Repeated failure to comply with official directives and established school board policy;

“2.
Physical or mental capacity preventing performance of the contract of employment;

“3.
Repeated and continuing neglect of duties.

These acts constitute failure on your part to meet the accepted standards of good conduct for the profession as generally recognized and applied in similarly situated school districts in the state of Texas.”

1. Ms. Rafter received the letter of December 16, 1999, Exh. 2.  

1. Ms. Rafter requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear the dispute.

1. Martha C. Wright was notified on December 17, 1999, of her selection of Certified Hearing Examiner to conduct the hearing in this dispute.  The assignment was accepted by Ms. Wright on or about December 22, 1999.

1. On May 22, 2000, the parties appeared for a hearing of this matter.  The parties had waived the 45-day time limit.  

1. By December 20, 2000, Martha C. Wright, the Certified Hearing Examiner, had not issued a written recommendation.  Therefore, on December 20, 2000, the Texas Education Agency appointed Robert C. Prather, Sr., as the Certified Hearing Examiner to complete the recommendation in the case.  Mr. Prather accepted the assignment on December 20, 2000.  On January 8, 2001, ROBERT C. PRATHER, SR., a telephone conference call was held with counsel for the parties.  

1. Substantive Facts:

1. On September 30, 1998, Ms. Rafter was advised in writing of concerns that Ms. Rafter had:

1. neglected her duties to have Form Bs completed;

1. neglected to notify General Education teachers of students’ schedules and modifications;

1. conflicting student schedules;

1. not prepared I.E.P.s on time;

1. not completed testing before ARD meetings;

1. not developed I.E.P.s in time for ARD meetings;

1. not provided substitute teachers lesson plans to follow;

1. a lack of knowledge of schedules of students;

1. prepared her Teacher’s Self-Report 8 days late;

1. been generally late in providing items requested.

TR p. 85, line 9, through 86, line 10; Exh. 4.
1. In 1998-1999 when Ms. Rafter was working in Special Education, her lesson plans were not done to standards, were not readable or updated.  TR p. 58, line 13, through 60, line 21.
1. On November 23, 1998, Ms. Rafter was given a directive to have proper lesson plans up to date.  Afterwards, she failed to do as directed.  The plans were not readable or understandable.  TR p. 63, line 23, through 64, line 17.
1. During 1998-1999 in Special Education, Ms. Rafter spent less than 50% of her time working with the students.  She was instructed to spend time with each of the children daily and to work more with the students.  After receiving this directive, she did not do so.  TR p. 65, lines 2 through 23.
1. Ms. Rafter exhibited unreasonable conduct with students and staff such as being overly upset, angry, rude, confrontational with teachers in front of students or with students in the classroom.  TR p. 67, line 12, through 72, line 11.
1. In 1998-1999, Ms. Rafter had some memory difficulties with what she had told students, where students were, and/or discussions with staff.  TR p. 72, line 18, through 74, line 9.
1. Ms. Rafter would talk to herself in class, it often appearing as if two (2) different people were talking.  TR p. 80, line 9, through 81, line 6.
1. In November 1998, Ms. Rafter was advised that there was a need for improvement in communication with students and staff and a more positive attitude.  TR 84, line 6, through 85, line 8; Exh. 3.
1. In an evaluation in November 1998, Ms. Rafter was below satisfactory in teacher-student interaction, managing time and materials, and communication with parents, staff, and community members.  TR p. 86, line 13, through 87, line 8; Exh. 5.
1. On November 16, 1998, Ms. Rafter was given a Growth Plan in Special Education requiring:

1. that she make information available to General Education teachers regarding student schedules;

1. reports to be turned in on time;

1. testing to be completed before ARD meetings;

1. sufficient information for substitute teachers;

1. complaints from staff and parents regarding her interpersonal skills to be addressed.

TR p. 87, line 9, through 88, line 3.
1. Ms. Jan Bennett, the principal of Washington-Jackson Elementary School, initiated the Growth Plan and arranged for a series of meetings with her or others to assist Ms. Rafter.

1. Pursuant to the Growth Plan, Ms. Rafter was to:

1. have a lesson plan for every day;

1. plan for each student;

1. communicate with para-professionals as to what is expected of each child;

1. have materials ready for the students;

1. provide grades.

TR p. 88, line 4, through 89, line 16.
1. Ms. Rafter did not comply with the directives referenced above.  TR p. 89, line 17, through 90, line 12; Exh. 9, December 14, 1998, letter, and Exhs. 10 and 11.
1. Lesson plans were not appropriate and were incomplete.  TR p. 91, line 1, through 93, line 1; Exhs. 11 and 12.
1. Ms. Rafter failed to properly prepare and provide lesson plans, improve her organizational skills, and her interpersonal communication and relationship skills.  TR p. 93, line 23, through 96, line 13.
1. Ms. Rafter was disorganized, had a problem with discipline of students, didn’t have current lesson plans and grades, failed to comply with the Growth Plan, was not prepared for ARD meetings with the necessary documentation, performed unsatisfactorily and below expectations in a number of categories. 

1. Ms. Rafter had been provided with assistance, people to help, additional professional development, but, in the opinion of the principal:

1. Ms. Rafter did not have the capacity to perform the duties of a teacher;

1. her organization was a severe problem;

1. her position should be terminated;

1. further remediation would not be helpful to her.

TR p. 94, line 93, through 110, line 2; p. 127 through 128, line 12; Exhs. 13 through 22.

1. Principal Bennett recommended Ms. Rafter’s termination, at least orally, in the 1998-1999 school year.  

1. The three (3) other fourth-grade teachers, assisted Ms. Rafter in getting started in her new class in September 1999 and had:

1. prepared lesson plans and three (3) weeks of work and placed it in folders;

1. put up bulletin boards;

1. shown Ms. Rafter how the class was organized;

1. enrolled all students and prepared the permanent records;

1. distributed the textbooks;

1. assigned lockers.

TR p. 10, line 1, through 12, line 25.
1. The substitute teacher stayed for several days after Ms. Rafter took over and the other teachers continued to provide assistance.

1. When Ms. Rafter went to the fourth-grade General Education class, she was given training on preparing Progress (Grade) Reports by the WFISD as well as assistance on three (3) different occasions by the teachers.  

1. Progress Reports were prepared in the same manner for fourth-grade students as for Special Education.  All the schools in WFISD have the same software grade book.  TR p. 39, lines 12 through 14; p. 41, line 16.
1. On November 30, 1999, Ms. Rafter gave students grades of 100 on the Progress Reports, although the papers she had graded for some students showed that lesser grades should have been recorded.  For example, some of the students had zeros on their papers.  The parents received inaccurate reports about their students, although the school’s reports were corrected the next day, December 1, 1999.  TR p. 25, line 1, through 28, line 25; Exh. 47.
1. Ms. Rafter had training in the preparation of the Honor Roll, but failed to properly provide this information on a student.  TR p. 43, line 2, through 45, line 18.
1. Instead of filling out a student’s Honor Roll form and turning it into the principal, Ms. Rafter gave a blank form to the parent of the student.  TR p. 17, line 9, through 18, line 12.
1. Ms. Rafter did not recall telling student Cameron to go to the counselor and was not aware that he was missing from her room, or where he was.  TR p. 19, lines 9 through 11.
1. Ms. Rafter’s students were noisy, in the hall and moving about the classroom.  TR p. 21, lines 13 through 22.
1. Ms. Rafter could not find papers that had been prepared for her and taught out of sequence, such as spelling work that had not been taught yet.  TR p. 32, lines 5 through 25.
1. Ms. Rafter’s lesson plans were inadequate and difficult to understand.  TR p. 29, line 1, through 34; Exh. 28.
1. It appeared that Ms. Rafter wanted to do a good job and cared about children.  TR p. 40, lines 2 through 15.
1. Ms. Rafter was put on a Growth Plan on September 1, 1999.

1. Lesson plans did not meet the standards.  TR p. 172, line 1, through 173, line 3; Exhs. 27 and 28.

1. Ms. Rafter was below expectation or deficient in a number of areas on an appraisal.  Exh. 30.
1. Ms. Rafter:

1. was not covering the curriculum timely;

1. was planning to test on items that had not been taught;

1. was out of sequence;

1. did not produce readable lesson plans;

1. did not have adequate grades;

1. did not progress in the lesson plans as she should have;

1. did not properly request a substitute when she was going to be absent.

TR p. 174, line 22, through 178, line 21; Exh. 35.
1. Ms. Rafter was given a new Growth Plan on November 9, 1999.  Ms. Rafter’s performance did not improve.  Exh. 35.
1. Nine students were locked in her class unattended. 

1. Parents expressed concerns about a number of issues, including accurate grade reports and timeliness.  Exhs. 45 and 46.
1. Ms. Rafter did not get all of her work done.  TR p. 281, lines 14 through 25.
1. On December 9, 1999, Ms. Rafter seemed confused about what she was teaching and students were coming and going from her classroom.  She only had 11 students, yet was not able to address them by name.  TR p. 135 through 138; Exh. 55.
1. Ms. Rafter did not appear to understand the criticism or the need for improvement.  Rather, she perceived the problem to be with the students.  TR p. 139, line 125, through 141, line 2.
1. The teacher who replaced Ms. Rafter performed well and the students were performing well under her, in contrast to Ms. Rafter’s statement that “nobody could teach those kids anything.”  TR p. 140, line 21, through p. 142, line 25; p. 151, lines 1, through 20. 
1. WFISD could not have done anything to help Ms. Rafter succeed as a classroom teacher.  TR. p. 160, lines 3 through line 6.
1. Ms. Rafter’s characterized her experience with one class as being terrible, disruptive, and one she could not teach, although, by comparison, those same students were the best class of one of the other teachers.

1. The children’s performance has suffered as a result of Ms. Rafter’s presence.  TR p. 41, lines 17 through 23.

1. The passing rate for Ms. Rafter’s students on the TAAS Writing declined by 10% by comparison to a 20%+ increase for the students in the other teachers’ classes in the fourth grade.  TR p. 188, line 19, through 189, line 6; Exh. 48.
1. Prior to January 26, 1999, Ms. Rafter voluntarily underwent a psychological evaluation which was reported on January 26, 1999.  Exh. 54.  The report identified various tendencies and conditions of Ms. Rafter that would affect her ability to teach, as well as to be effectively remediated.  The manifestation of those tendencies and problems were exhibited by Ms. Rafter thereafter through 1999.  TR p. 223, line 20, through 228, line 15.
1. The traits or symptoms Ms. Rafter was exhibiting, including poor judgment and attention, loss of memory, and forgetfulness, could not only prevent her from being an effective teacher, but could also endanger the lives of the children.  TR p. 231, line 16, through 232, line 23.
1. The poor performance of the students under Ms. Rafter is contrasted with the same students’ performing well when being taught by the other two (2) teachers and the teacher who replaced Ms. Rafter.  TR p. 244, lines 9 through 15.
1. No training would enable Ms. Rafter to perform satisfactorily.  TR p. 52, line 6, through 54, line 22.

DISCUSSION

1. Essentially, there are four (4) issues in this case:

1. Has WFISD established good cause to terminate Ms. Rafter’s contract?  Yes.

1. Was notice given to Ms. Rafter by WFISD of the objectionable conduct which she could be reasonably expected to correct?  Yes.

1. Was remediation, that is a legitimate opportunity to conform her conduct, required?  No.

1. Was an opportunity for remediation provided?  Yes. 

1. To terminate Ms. Rafter’s continuing contract, WFISD must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.  

1. Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon’s Supp. 1999)

1. As stated in Kinsey v. Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined “good cause” as:

“Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc., v. Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist] 1992, no writ)

“Good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.”

1. In addition, a teacher may be terminated for good cause when the grounds are failing to follow a general directive, that is, not one directed at a specific teacher, such as complying with times of arrival and departure and procedures for clocking in,  Harries v. Burkeville ISD, Docket No. 047-92-1197 (Comm’rs. Dec. 1997); or, a directive specifically directed to a teacher, such as, turning in the next week’s lesson plan on the Friday before that week.  Cox v. Andrews ISD, Docket No. 092-R2-199 (Comm’rs. Dec. 1999). 

1. WFISD’s three (3) basic categories for there being good cause to terminate Ms. Rafter are:

1. She failed to follow directions;

1. Mental incapacity;

1. Neglect of duties as a teacher.

All of these bases have been established by the testimony of the witnesses and the documentary evidence of not just one (1) episode, but many over a period of several years.  Many of the incidents and situations reported overlap and apply interchangeably to the three (3) bases claimed by WFISD.

1. It is unfortunate that this situation has arisen because apparently Ms. Rafter does care for children and seemed to be willing to put in long hours to try to do the work, which is recognized by her colleagues.  By the same token, the opinions of some very experienced teachers, with longevity, as well as the evidence indicates an inability of Ms. Rafter to perform as a teacher at WFISD.

1. Approximately three (3) years prior to the 1999-2000 school year, Ms. Rafter had been teaching Special Education.  Her supervisor had attempted to work with her and made recommendations and had her on a Growth Plan.  But, by the Spring of 1999, her supervisor had reached a point of recommending (which was not finalized) the termination of Ms. Rafter for a number of deficiencies, including:

1. not preparing timely and understandable lesson plans, 

1. not being organized in the classroom, 

1. being late on numerous assignments,

1. having difficulties in communications and relationships with parents, students, and staff,

1. not knowing where students were or remember statements or orders which she had given to students.

(These seem rather general here, but in the FINDINGS OF FACTS, the references in the transcript and the evidence have been detailed.)

1. Ms. Rafter requested a transfer to the fourth-grade General Education, which was granted to her as a part of a plan to try to help her perform.

1. Even though the semester had already been started for approximately two (2) weeks by the time Ms. Rafter began the fourth grade, the other fourth-grade teachers, substitutes, and assistants had gone to great pains to prepare the way for her so that everything was up and running, current, as well as some work done for the future.  Still, Ms. Rafter had problems with the same sort of basic requirements of a teacher, that is,:

1. She didn’t know where students were;

1. She was not able to control students in her classroom;

1. Her lesson plans continued to be untimely and not understandable;

1. She turned in inaccurate grade reports, giving students 100s when actually some of them had zeros on papers;

1. She did not fulfill the requirements of her Growth Plan;

1. The performance of the students on TAAS was below those students of the other teachers;

1. She blamed the students.

1. Good cause can also be established by a teacher who declines directives and suggestions about her teaching performance and fails to fulfill her job duties and responsibilities and to adequately manage the instruction of his/her class.  Ramirez v. Edgewood ISD, Docket No. 166-R2-898 (Comm’rs. Dec. 1998)

1. After being put on a Growth Plan, a noticeable change in Ms. Rafter’s teaching style and content was not observed, evidencing a continuation of the same problems that existed before, including when she was on a Growth Plan in 1998-1999.

1. The transition from Special Education to a General Education class should not have made any difference with respect to the basic skills for a teacher which are at issue in this case.  For instance, Ms. Rafter should not have had any problem with having her grades in timely and in the use of the Progress Report system since it was the same system that had been used throughout WFISD, including Special Education.  It was not new to her.  She had had at least general training as well as the assistance on three (3) separate occasions from individuals as to the use of the system, yet, she was burning the midnight oil trying to get the grades done and out for the November 30, 1999, report.  She got out a report, but it was inaccurate.  

1. Preparation of lesson plans is standard.  The subject may change or be unfamiliar, but the lesson plans being timely and in an understandable manner are universal.

1. Knowing where your students are is not only basic, it is fundamental and a requirement for a teacher to be accountable for knowing where her students are and what they are doing.  An inability to do that or a loss of memory affecting a teacher’s ability to know where her students are endangers the students.

1. If a teacher is placed on a Growth Plan and does not fulfill it, then the adverse employment action is appropriate if supported by substantial evidence.  Roberts v. San Benito ISD (Round 2), 102-R-598 (06/25/98).

1. Even though it would not be necessary to provide remediation to Ms. Rafter in light of her conduct, Principal Ryan provided a revised Growth Plan to Ms. Rafter in attempts to provide her remediation.  Ms. Rafter failed to complete satisfactorily her Growth Plan.  There are a number of significant items which she failed to accomplish in the Growth Plan, which are things she should have been doing anyhow:

1. Provide timely, understandable lesson plans;

1. Maintain control of her class and work more with the students;

1. Improve relations with staff, students and parents.

These items are fairly basic, yet Ms. Rafter did not comply with these directives during her Growth Plan.

1. Ms. Rafter demonstrated incompetence and lack of ability to improve teaching responsibilities.  She was warned about her attitude, her lack of skills, and the problems she was creating for her colleagues and students.  She was given directives and suggestion as to how to improve, which she largely ignored, since she perceived the problem, if any, was with the students.

1. Ms. Rafter engaged in conduct that rendered her continued employment and her presence and role as a teacher of children unacceptable.

1. Ms. Rafter failed to accurately and faithfully record grades in accordance with policy and directives.

1. Ms. Rafter failed to remediate even the basic classroom requirements.

1. Ms. Rafter engaged in repeated failure to follow directives after being advised of their importance.

1. In addition, Ms. Rafter had difficulty in communicating with and relating to parents, students and staff.

1. The foregoing enumerated acts constitute good cause for terminating Ms. Rafter’s employment.

1. Ms. Rafter failed to perform certain duties and responsibilities of any teacher of WFISD which the School Board would be entitled to consider and form the grounds for her termination, in spite of her other very admirable qualities and work.  Tardiness once or twice (as opposed to a pattern over a period of time) or a last-minute rush or not timely meeting an assignment on occasion, by itself, may not be sufficient for termination.  However, the record reflects a long history and pattern of failure to follow directives and meet some deadlines, lack of quality of material and classroom performance (with written and oral warnings), that are significant, are grounds for action against an employee and do not meet the accepted standards of good conduct for the profession as generally recognized and applied. 

1. This case has similarities to Roy Rollins v. Liberty Independent School District, Docket #371-R1-691, February 15, 1992, of a person with tardiness problems, who failed to make meetings and be present for bus duty.  There, a non-renewal was upheld.

1. It is also noted that the allegations by WFISD must be viewed in the context of Ms. Rafter’s background and long experience in teaching.  These basic deficiencies should not be problems for someone who has taught as long as she has, whether in General or Special Education.

1. In the area of following school directives, Ms. Rafter has been on notice since at least her evaluation and Growth Plan in 1998.  Those fairly basic concepts should have been corrected with very little difficulty and certainly without any additional education, learning, or training.

1. The issues related to failure to maintain control in the classroom and to work with students to the fullest extent have been proven by WFISD.

1. There is some conflicting evidence about some of the issues and events.  Bertha Dominguez v United Independent School District, Docket #169-R1-690 instructs that "...even if the evidence is in conflict and does not support all of the reasons...." the School Board's decision must stand if there is enough evidence in the record to support the decision.

1. The record in the case contains notices, memos, conversations, and discussions with Ms. Rafter over the years about various types of concerns and needs for improvement, as well as being given the opportunity to change conduct.  When the same type of conduct continues, such as timeliness, lesson plans, appropriate teaching and working with students, and not complying with specific directives, the basis for termination exists, has been documented and proven.  TR Miller p. 77, line 4, to 79, line 21.
1. Incompetence in the classroom, especially by a teacher who declines directives and suggestions about her teaching performance, also is good cause for terminating employment.  The failure to fulfill job duties and responsibilities and the failure “to adequately manage the instruction of [one’s] classes” justifies termination.  Ramirez v. Edgewood Independent School District, Docket No. 166-R2-898 (Comm’rs Dec. 1998)  Any right to remediation that an incompetent teacher might expect is satisfied (or in many instances, waived) by the teacher’s refusal to follow the directives.

1. The performance of the students has suffered, as indicated by the TAAS test scores.

1. The additional troubling element here is the consistent opinion of a number of people (in addition to any observations in the psychological report) that existed prior to the psychological report and after, that Ms. Rafter did not view herself to be or have a problem.  Rather, it is the students who were the problem and were unteachable, as opposed to herself.  The contrast, however, exists that these same students made up the best class of the other teachers teaching the other subjects in fourth grade and performed well under these other teachers.  The teacher who replaced Ms. Rafter did not have the problems, including the learning ability of the students, as had been described by Ms. Rafter, with these students.  The students were doing well under the new teacher.

1. It may be difficult for the layperson to measure mental capacity and a few incidences of forgetting may not make a case.  However, at least two (2) of the incidences relating to lack of memory and forgetfulness involved the location of students, which accentuates the episodes.  

1. In addition, Ms. Rafter has had several Growth Plans, several evaluations, over a period of years during which basically the same issues seem to exist:  timeliness; basic skills; lessons plans; rapport with staff, students, parents, teachers; and recognizing that Ms. Rafter is the one who needs to work on and improve these skills but has been unable to do so.  Ms. Rafter has been given not just 30 days or a semester to improve, but has had a number of years.  Again, the items for which Ms. Rafter is being criticized and found lacking are basic to whatever grade one would be teaching.  Obviously, if a deficiency was that she was brought into a class to teach algebra, without prior experience, one would expect her to have a learning curve to get the lessons together and organized.  That is not the situation addressed here.  Timeliness, lesson plans, and the ability to read lesson plans and make them available on a timely manner for the subject matter due at that time are basic, regardless of the course.  Where your students are, whether you know their names, working with them and controlling your class is basic to whatever subject a teacher is teaching.  

1. Having failed to comply with the Growth Plan and having failed to improve in these areas, in itself would justify a termination and remediation would not be required.

1. We also know from the evidence in this case that a long period of time of trying to work with Ms. Rafter has occurred, without her completing the recommendations and without a great deal of success.  

1. It is to be noted that Ms. Rafter, in her defense, admitted that she had not done some of the things that she had been required to do.  Further, while she indicated her interest in children and their well being and witnesses testified to that attitude and dedication (not with current knowledge, but several years in the past) Ms. Rafter did not deny and there is no controverting evidence to the episodes when she did not know where her students were, the deficiencies with lesson plans, and the inability to perform and to perform timely.

1. From the record, it appears that student performance has suffered due to Ms. Rafter’s presence, yet has improved under other teachers teaching the same students.

1. The opinions of the witnesses in this case came from teachers who have not been in this situation before and it is not their habit to render negative opinions or to recommend termination.  However, the theme is that Ms. Rafter has been given numerous opportunities and it does not appear that anything else that could be done would, in fact, improve her performance.  Some part of that has to do with Ms. Rafter’s blaming the problems on the students instead of recognizing that she is the one with the problems.  Nonetheless, it certainly is unanimous with a number of witnesses from co-workers, assistants, and supervisors, as well as independent evaluators, that Ms. Rafter does not have the ability at this time (although she certainly may have at one time) to teach and that her being in the position of a teacher is detrimental to students, endangers students, and has an adverse impact on the students’ learning and progressing as they should in their educational endeavors.


CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, Briefs submitted, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, Section 21.156.

1. WFISD had good cause to terminate Ms. Rafter’s contract of employment.

1. WFISD's decision in its December 16, 1999, letter to terminate Ms. Rafter's employment contract was and is supported by substantial evidence of her failures to perform as claimed and having been warned, counseled, and noticed, and given the opportunity to correct, which Ms. Rafter did not do.

1. Ms. Rafter’s conduct violates the following paragraphs of her contract, Exh. 1:

1. 5(a), inefficiency or incompetency in performance of duties;

1. 5(b), failure to comply with such reasonable requirements as the Employer may prescribe for achieving professional improvement and growth;

1. 5(g), for good cause and as determined by the Employer, good cause being the failure of a teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the state of Texas;

1. 6, lawful cause for:

1. repeated failure to comply with official directives and established School Board policy;

1. mental capacity preventing performance of the contract of employment;

1. repeated and continuing neglect of duties.

1. The reasons for WFISD’s suspension and termination of Mr. Rafter were so serious that remediation has been shown to be ineffective, not possible and not required.  However, WFISD attempted a number of plans of remediation with which Ms. Rafter failed to comply.  

1. Even if remediation were required or would have benefitted Ms. Rafter, the record demonstrates that Ms. Rafter had notice of deficiencies and continued to fail to follow the directives and to perform in light of the deficiencies described herein.  Ms. Rafter was given sufficient notice of and opportunity to change her conduct.

1. The evidence and documentation of Ms. Rafter’s conduct demonstrate that it is not in the best interest of the students and is, in fact, detrimental to the students for Ms. Rafter to continue as a classroom teacher at WFISD as shown by Ms. Rafter:

1. Not knowing where her students were;

1. Not maintaining order and control of her class;

1. Not remembering instructions to students and where she had sent students;

1. Having the TAAS test scores of her students decrease;

1. Sending inaccurate report cards for the students;

1. Spending only about 50% of the class time working with the children;

1. Being of the opinion that the problems were with the students and that they were not teachable.

1. Ms. Rafter has failed to perform as an ordinary employee would in the areas referenced herein.  In addition, this failure to perform is of a serious nature in undermining the working relationship and authority with the staff, parents, and students, all of which relates to her performance and lack of ability to function as a classroom teacher.

1. All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.  



I.


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

The decision of the WFISD Board should be upheld and Ms. Rafter’s continuing term contract should be terminated.

SIGNED AND ISSUED this _______ day of                  , 2001.

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER

cc:
Dr. Connie L. Welsh, Super.

Wichita Falls ISD

1104 Broad Street

Wichita Falls, TX 76301

FAX 1-940-720-3228



Mr. David Gossom

1104 Broad Street

Wichita Falls, TX 76301

FAX 1-940-720-3365

ATTORNEY FOR WFISD



Mr. Daniel Ortiz

713 W. Abram

Arlington, Texas 76013

FAX 214-520-6650

ATTORNEY FOR TEACHER



Ms. Joan Howard Allen

Deputy Chief Counsel

Texas Education Agency

1701 N. Congress Avenue

Austin, Texas 78701
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