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RECOMMENDATION OF THE HEARING EXAMINER

       STATEMENT OF THE CASE

Respondent, Graycee Gipson (Ms. Gipson) appeals the proposed action of the Karnack Independent School District (KISD) to terminate her term employment contract as a teacher.  KISD contends it has good cause for the proposed termination of Ms. Gipson's term contract.  Their contention is based upon Ms. Gipson's improper conduct of throwing a stick at and hitting a student; the failure to properly account for funds of the Sophomore Class of 1998-1999; the failure to account for funds for the payment of an invoice for candy in the amount of $267.50 paid on or about March 1, 2000; the failure to follow the written directive of the KISD Superintendent; and the failure to cooperate with District employees.  KISD contends Ms. Gipson's actions violate her employment contract, KISD policies, the Code of Ethics and Standard Practices for Texas Educators, and Employee Standards of Conduct.  KISD maintains the proposed termination request is for good cause.  Section 21.211, Subchapter E of the Education Code authorizes the board of trustees to terminate a term contract and discharge a teacher at any time for good cause as determined by the board. 

Ms. Gipson is represented by Mr. Gary Shaver of the Boone, Shaver, Echols & Coleman Law Firm of Longview, Texas.  KISD is represented by Mr. Joe B. Hairston and Mr. Therold L. Farmer of the Walsh, Anderson, Brown, Schulze & Aldridge Law Firm of Austin, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. Ms. Gipson has worked for KISD since the 1991-1992 school year and is presently employed under a one year contract for the 2000-2001 school year. (Gipson Testimony page 314, line 1 and Exhibit 2)

2. On or about May 17, 2000 Ms. Gipson threw a wooden stick that hit student Camille E.  This incident took place in Ms. Gipson's classroom.    ( Gipson Testimony page 358, lines 5-16) 

3. On April 12, 2000 Ms. Gipson deposited $1300 with the Principal's representative.  This money was to be credited to the Sophomore Class of 1998-1999.  Ms. Gibson had collected this money over a period of approximately two school years. (Gipson Testimony page 373, lines 15-25, page 374, lines 1-25, and page 375, lines 1-11) 

4. On or about March 1, 2000 at Ms. Gipson's request a check was drawn from the Karnack High School Activity Fund for $267.50 for the payment for candy for a Valentine's week fundraiser.  Ms. Gipson made no accounting for this money until October 2000. (Gipson testimony page 385, lines 12-25, page 386, lines 1-25, and page 387, lines 1-9) 

5. Ms. Gipson was given a written directive on or about April 12, 2000 by Karnack High School Principal, Mr. Randy Traylor to cease selling or having students sell candy or other food items without the written consent of the principal or superintendent. (Exhibit 24)

6. On May 17, 2000 Ms. Gipson asked a student to sell candy. (Yoschico _ Testimony page 75, lines 20-25, page 76, lines 1-25 and Exhibit 23)

7. Ms. Gipson's contract with KISD requires her to comply with and be subject to, state and federal laws, and KISD policies, rules, regulations and administrative directives. (Petitioner's Exhibit 2, paragraph 5)

8. KISD policies set forth certain conditions under which corporal punishment may be administered. (Exhibit 1).

9. KISD policies set forth conditions for using nondeadly force to maintain discipline. (Exhibit 1)

10. The following allegations concerning Ms. Gipson are supported by a 

      preponderance of the evidence:


A.
Ms. Gipson did throw a stick and hit a student in violation of the KISD policies and the Code of Ethics and Standard Practices for Texas Educators. (Gipson Testimony page 358, lines 5-16)

B. Ms. Gipson did not account for monies collected or requested for student organizations on a timely basis. ( see items 3 & 4 above)

C. Ms. Gipson did not follow the written directive given by Principal Traylor on April 12, 2000 wherein she was instructed to cease selling

any products unless she has received the written consent the Principal     or  the Superintendent. (see items 5&6 above)

11. The allegation concerning failure to cooperate with District employees was not supported by a preponderance of the evidence.  Principal Traylor testified he had offered a key to Mr. Prince (the Maintenance Leader) but he declined the offer. ( Traylor Testimony page 285, lines 5-8)

12. Ms. Gipson's actions stated above in Finding of Fact No. 10A through 10C violate the KISD policies and accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas. (Traylor Testimony page 309, lines 12-16) 

13. Ms. Gipson was given a Notice of Proposed Contract Termination

        

 Dated August 31, 2000. (Petitioner's Exhibit 1)

14. The hearing was held at the KISD Office on November 16 and 17.

Discussion
KISD must prove by a preponderance of the evidence that it had good cause to propose termination of Ms. Gipson's Employment Contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  SISD claims it has good cause to terminate Ms. Gipson's contract on the basis of the following: (1) throwing a stick at and hitting a student;  (2) failure to account on a timely basis for collections and expenditures for student activity groups;  (3) failure to follow a written directive given to her by Principal Traylor; (4) failure to cooperate with other district employees and this conduct by Ms. Gipson violated the KISD policies, Ms. Gipson's contract, and the Code of Ethics and Standard Practices for Texas Educators.

1.   Throwing and hitting a student with a stick. 

The allegation pertaining to this are supported by a preponderance of the evidence as set forth in Finding of Fact No. 10A.  Although the throw was more of a toss than a wind up and delivery nevertheless this action was a violation of KISD policies and the Code of Ethics and Standard Practices of Texas Educators. One concern arising from this incident is the lack of any in depth communication or meeting between Principal Traylor and Ms. Gipson.  There was not a joint meeting of Ms. Gipson, the student involved and Mr. Traylor.  There was no follow up meeting or counseling for Ms. Gipson.  Throughout this entire case there appears to be a lack of communications between Mr. Traylor and Ms. Gipson that one would expect in normal Principal/Teacher situations. 

2. The failure to account in a timely manner for collections and expenditures for student activity groups.

The allegations pertaining to this are supported by as preponderance of the evidence as set forth in finding of Fact 10B.  Ms. Gipson has admitted she did not account in a timely manner for collections and expenditures for student activity groups.  She testified she had little or no direction in this matter before September 1999.  There is no question about Ms. Gipson misappropriating these funds.  KISD's legitimate concern was that the money was not properly accounted for and therefore KISD could not meet its requirements under state and local law nor approved accounting practices and procedures.  The CFD (local) Accounting Activity Funds Management policy states "All monies collected shall be receipted by the principal or a designee and deposited to the appropriate District account at the District depository(ies) on the same day if possible".  KISD reads this to mean all monies must be given to the principal or designee on the same day as collected if possible.  I submit to the board that this policy could be read to mean only that the principal must receipt and deposit the monies on the same day. Whatever the interpretation, keeping student activity money over a period of month and/or years would cause havoc with the orderly accounting for such funds.  Principal Traylor had instructed teachers to turn money in on a daily basis in September 1999.  Testimony from the principal's designee established that money was not always turned in daily.  There was no testimony about issuing monthly statements as also called for by the policy.  In April 2000 Mr. Traylor sent a directive to Ms. Gipson asking for an accounting and received a reply.  In his testimony Mr. Traylor said the reply was not satisfactory but he failed to communicated further with Ms. Gipson about her reply.  It would seem if one had questions or was not satisfied with a reply one would simply ask for an explanation.   

3. Insubordination for failure to follow a written directive to not sell or have students sell candy or other products without the written consent of the Principal or Superintendent.

The allegation regarding insubordination is supported by a preponderance of the evidence as set forth in Finding of Fact No. 10C.  Ms. Gipson testified she was trying to get rid of some candy so she did not have to store it for a long time.  Perhaps if she and Mr. Traylor were on any kind of a communication level she would have felt free to ask him for written permission to sell this candy.  Unfortunately she did not talk to Mr. Traylor about selling this candy.

4. Failure to cooperate with other District employees.

The allegation regarding the failure to cooperate with District employees was not supported by a preponderance of the evidence as set forth in Finding of Fact 11.  Ms. Gipson testified she thought the maintenance leader had a key to the closet.  The maintenance leader (Mr. Prince) testified he had given one key to Ms. Gipson and one to the principal.  The principal testified he offered Mr. Price his key but that Mr. Prince declined to use it. (Traylor testimony page 285, lines 5-8) 




Conclusions of Law 

      After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

3. Ms. Gipson did engage in improper conduct when she threw a stick and hit a student.

4. Ms. Gipson did engage in improper conduct when she failed to account for collections and expenditures for extended periods of time. 

5. Ms. Gipson was insubordinate when she failed to follow the principal's directive to stop selling or have any students sell any products without the principal's or the superintendent's written authorization.

6. Mr. Gipson's actions as set forth in Finding of Fact No. 10A through 10C constitute violations of KISD policies, her contract, and the Code of Ethics and Standard Practices for Texas Educators.

7. KISD has good cause to terminate the Employment Contract with Ms. Gipson.  

Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  Although I have found that there is good cause to terminate Ms. Gipson, I would also recommend the board consider the provisions of Section 21.106, Subchapter C of the Education Code if they have not done so already. Under this provision a teacher employed under a term contract may in lieu of discharge be returned by the school district to a probationary status with the written consent of the teacher.  My impression of Ms. Gipson is that she means well, had the students' interest at heart, and had established a good rapport with the students.  In this day of scarce qualified teacher availability resorting to a rehabilitation and counseling effort may be worthwhile. 

Signed and issued the 2nd day of December 2000.

________________________





Frederick P. Ahrens





Certified Independent Hearing Examiner
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