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To the Above Parties:

Pursuant to the authority published in § 21.257 of the Texas Public Education Code, I am respectfully tendering my written recommendations regarding the proposed termination of Fitzgerald Walkes, Jr..

After due consideration of the record, matters officially noticed, and the enclosed Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the Board of Trustees adopt the enclosed Findings of Fact and Conclusions of Law and I concur that there was good cause to terminate the term contract of Mr. Walkes.
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Robert J. Thomas

TEA Certified Independent Hearing Examiner
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RECOMMENDATION OF HEARING EXAMINER
STATEMENT OF THE CASE

Petitioner, Fitzgerald Walkes, Jr., appeals the decision of the Respondent, the Fort Bend Independent School District, hereinafter referred to as FBISD, to terminate his term contract of employment as a teacher.  On or about June 17, 1997, the Fort Bend Independent School District Board of Trustees voted to terminate the term contract and employment of Mr. Walkes.  The Petitioner timely filed a written request for an appeal hearing before a Texas Education Agency certified independent hearing examiner.  Robert J. Thomas was appointed as the hearing examiner by the TEA to hear the Petitioner’s appeal.  FBISD was represented by the law firm of Feldman & Rogers, L.L.P..  The attorneys representing the school district were Mr. Rick Morris and Ms. Sheila P. Haddock.  The Petitioner was represented by Mr. Alan A. Cease, an attorney and counselor at law with offices located in Sugar Land, Texas.

FBISD contends that it has good cause to terminate the employment of the Petitioner, and based their decision on the following:

1. failure to comply with board policies, administrative regulations, and state law;

2. failure to meet the District’s standards of professional conduct.

Good cause is defined by § 21.156 of the Texas Education Code as “the failure to meet the  accepted standards of conduct for the profession as generally recognized and implied in similarly situated school districts in this state”.


BACKGROUND INFORMATION
The Petitioner, Fitzgerald Walkes, Jr., hereinafter referred to as Mr. Walkes, was a history and/or sociology teacher at the campus of I.H. Kempner High School, located in the Fort Bend Independent School District.  Mr. Walkes had been a teacher employed by FBISD for approximately eight years.  Mr. Walkes had a total of 21 years experience as a teacher and/or educator.

On or about Friday, May 16, 1997, at approximately 9:20 a.m., Mr. Walkes was placed on an administrative leave with pay pending the conclusion of an investigation regarding allegations of inappropriate behavior including: flirting with students, whispering into a student’s ear, kissed a student on her ear, and making sexually suggestive remarks to students.  

On or about June 16, 1997, the Board of Trustees of FBISD met and reviewed the administration’s recommendation to terminate the term employment of Mr. Walkes.  The Board of Trustees determined there was good cause for the termination of the term contract of Mr. Walkes and his employment was terminated on or about June 17, 1997.  Between the date that Mr. Walkes  was placed on paid administrative leave (May 16, 1997) and the date of his termination (June 17, 1997), Mr. Walkes was never given an opportunity to respond to and/or rebut the allegations which substantiated his being placed on paid administrative leave and was later determined by the Board of Trustees to constitute good cause for termination of Mr. Walkes’ term contract with FBISD.

The reasons stated in the notice of termination which FBISD determined to constitute good cause included: 

1.
allegedly engaging in a sexual relationship with a student; and/or

2.
flirting with students; and/or

3.
whispering into a student’s ear; and/or

4.
kissing a student on her ear; and/or

5.
making sexually suggestive remarks to students.

On or about July 1, 1997, the TEA Division of Hearings and Appeals received the request for assignment of a certified hearing examiner under Chapter 21, subchapter F of the Texas Education Code, for the purpose of conducting a hearing concerning the proposed termination of Mr. Walkes.

A closed hearing regarding this appeal was conducted on Thursday, July 31, 1997, and on Friday, August 1, 1997.  The hearing was conducted in compliance with § 21.256 of the Public Education Code.  After both parties rested, the hearing examiner declared that the hearing was completed and the enclosed findings of fact and conclusions of law are based solely on the admissible evidence introduced during the hearing.


FINDINGS OF FACT

After due consideration of the credible evidence and matters officially noticed, in my capacity as the hearing examiner, I make the following findings of fact:

1.
FBISD employed Fitzgerald Walkes, Jr., pursuant to a term contract during the 1996-1997 school year.  (Petitioner Exhibit No. 16)

2.
Mr. Walkes had been a teacher for approximately 21 years.  Mr. Walkes had been employed by FBISD for approximately eight years and his entire tenure as a teacher with FBISD had been at the Kempner High School campus. (Transcript, pgs. 614 - 616)

3.
It was uncontested that Mr. Walkes was very well liked and extremely popular with the majority of his students.  Mr. Walkes was considered an excellent teacher.  (Tr., pgs. 463, line 11 - 468, line 12)

4.
Mr. Walkes had a “tremendous reputation with the students”.  (Tr., pg. 535, lines 2-10)

5.
Approximately 300 students signed a petition to retain Mr. Walkes as a teacher at Kempner High School.  (Tr., pgs. 590, line 19 - 598, line 24)

6.
On or about Friday, May 16, 1997, Mr. Walkes was placed on paid administrative leave because of alleged inappropriate conduct.  (Petitioner Exhibit No. 2)

7.
Approximately three (3) years earlier, on or about May 12, 1994, Mr. Walkes had been accused by two female students of inappropriate conduct, to wit: kissing the female students on their ears.  (Petitioner Exhibit No. 9)

8.
On or about May 12, 1994, Mr. Walkes admitted to the principal of Kempner High School, Mr. Michael Emerson, (in the presence of Mrs. James and Mr. McDougald) in a conference conducted at the high school, that Mr. Walkes was “too open” to students and from that point forward, he agreed to tell students to “see your counselor or assistant principal”.  (Petitioner Exhibit No. 9)

9.
On or about May 12, 1994, Mr. Walkes responded to his conference with the school administration in a five (5) page hand-written correspondence.  (Petitioner Exhibit No. 10)

10.
In this hand-written correspondence tendered by Mr. Walkes, he admitted,  “I  give of myself and allow students to pass barriers that some other teachers don’t allow.”  (Petitioner Exhibit No. 10)

11.
Further, Mr. Walkes agreed that, “I too have to raise a barrier at the expense of helping some good kids”.  (Petitioner Exhibit No. 10)

12.
On or about May 14, 1994, Mr. Walkes was given a two-page typed memorandum from Mr. Michael Wayne Emerson, in which Mr. Emerson did not sustain the allegations in May, 1994, that Mr. Walkes had kissed two female students on the ear.  (Petitioner Exhibit No. 11)

13.
In this correspondence, Mr. Walkes was informed that his openness to students was misinterpreted and that he needed to “draw the line”. (Petitioner Exhibit No. 11)


1996 - 97 School Year
14.
A student, Darlene P., testified that Mr. Walkes made inappropriate contact with her by whispering in her ear and kissing her on her ear.  (Tr., pg. 223, line 2 - pg. 243, line 10) (Petitioner Exhibit No. 13)

15.
Another student of Mr. Walkes’, Melissa P., testified during the hearing that she too was kissed on her right ear by Mr. Walkes while in attendance in his history class.  (Tr., pg. 35, line 21 - pg. 70, line 21) (Petitioner Exhibit No. 14)

16.
Mr. Walkes produced a female student as a defense and/or rebuttal witness.  This student of Mr. Walkes’, Lisa K., testified and admitted that Mr. Walkes had also kissed her on at least one to three occasions during the past school year.  (Tr., pg. 519, lines 1-6)

17.
Mr. Michael Wayne Emerson, the principal of I.H. Kempner High School, testified regarding his knowledge of the allegations made against Mr. Walkes.  Mr. Emerson testified that Mr. Walkes’ conduct was inappropriate, unprofessional, and out of place.  (Tr., pg. 180, lines 4-12)

18.
Mr. Walkes produced a defense and/or character witness, a fellow teacher, Mr. Roy Adamcik.  Mr. Adamcik also testified that, in his opinion, it would be inappropriate for a male teacher to kiss a female student on the ear and/or neck.  (Tr., pg. 530, lines 11-25).

19.
Mr. Walkes also produced a fellow teacher, Mrs. Donna Weaver, as a defense and/or character witness.  Mrs. Weaver also testified that it was her opinion that if female students had testified that Mr. Walkes had kissed them on the ears and/or neck, that she believed the conduct was inappropriate. (Tr., pg. 484, lines 6-20) 

20.
Mrs. Weaver testified that it was common for teachers to give hugs to students, but that she “drew the line” regarding kisses from teachers to students. (Tr., pg. 484, lines 13-20) 

21.
Mr. Walkes also produced another female student as a defense and/or character witness.  This female student, Danielle B., testified that she was a former student of Mr. Walkes and that he was one of her favorite teachers.  She also testified that it was common knowledge that Mr. Walkes hugged students. (Tr., pg. 581, line 13 - pg. 588, line 24)

22.
This former student, Danielle B., testified that if any male teacher kissed her on the ear or on the neck, that she would believe the conduct was inappropriate.   (Tr., pg. 587, lines 18-22)

23.
Contrary to the sworn testimony of Kempner students, Melissa P.; Darlene P.; and Mr. Walkes’ own defense witness, Lisa K., Mr. Walkes testified under oath that he had never kissed a female student on the ear and/or neck.  (Tr., pg. 614, line 20 - pg. 617, line 7)

24.
A former female student of Mr. Walkes who attended Kempner High School in 1994, Khara S., who was one of the original two complaining students regarding inappropriate conduct of Mr. Walkes in May 1994, testified during the hearing that Mr. Walkes had also kissed her on her ear or neck on several occasions and made her feel very uncomfortable.  (Petitioner Exhibit No. 5) (Tr., pg. 243, line 14 - pg. 275, line 25)

25.
Another former Kempner High School female student, Regina S., testified during the hearing that Mr. Walkes had made several inappropriate comments to her and had kissed her on her neck during the spring semester of 1994.  This female student, who was the other original complaining student in the 1994 incident, along with Khara S., testified that Mr. Walkes was a “well liked” teacher and that in her opinion, prior to his inappropriate comments and/or kissing, that she considered Mr. Walkes to be one of the “coolest teachers she ever had”.  (Petitioner Exhibit No. 7) (Tr., pg. 440, line 8 - pg. 462, line 10)

26.
Even though the administration of Kempner High School did not sustain the complaints of Regina S. and Khara S. in May, 1994, their independent testimony corroborated the testimony of Melissa P.; Darlene P.; and Lisa K. that Mr. Walkes had inappropriately kissed at least five female high school students on the ear and/or neck.

27.
Mr. Walkes violated the FBISD employee standards of conduct regarding sexual harassment and/or sexual abuse. (Petitioner Exhibit No. 19)

28.
The two-page letter of termination issued to Mr. Walkes by Mr. Don Hooper, Superintendent of FBISD, was proper and good cause was established by the preponderance of the evidence elicited during the two-day hearing.  (Petitioner Exhibit No. 1)

29.
The allegation that Mr. Walkes allegedly engaged in a sexual relationship with a student was not sustained.

30.
The allegation that Mr. Walkes had flirted with students was not sustained.  

31.
The allegation that Mr. Walkes made sexually suggestive remarks to students was not sustained.

32.
The allegation that Mr. Walkes had whispered into a student’s ear was sustained.

33.
The allegation that Mr. Walkes had kissed a student on her ear and/or neck was sustained.

34.
The allegation that Mr. Walkes had failed to comply with board policies, administrative regulations, and state law was sustained.

35.
The allegations that Mr. Walkes failed to meet the District’s standards of professional conduct was sustained.


DISCUSSION OF TESTIMONY
As previously published in the foregoing Findings of Fact, the preponderance of the evidence did not substantiate that Mr. Walkes had allegedly engaged in a sexual relationship with a student.  The very serious allegation that Mr. Walkes had been involved in a sexual relationship with a student, Serena R., was apparently discovered by the mother of Serena R. on or about Monday, May 19, 1997.  The mother of Serena R. found a very inflammatory and prejudicial one-page hand-written note addressed to an unknown “sweetheart”.  (Petitioner Exhibit No. 4).  Additionally, the mother of Serena R. found an audio cassette tape with her daughter’s voice on the tape speaking to Mr. Walkes.  This tape contained sexually explicit language and indicated that Serena R. and Mr. Walkes were involved in a sexual relationship. (Petitioner Exhibit No. 18A and B).

However, there was no evidence that this tape had ever been delivered to Mr. Walkes; that this letter had ever been delivered to Mr. Walkes; there was no incriminating evidence written or published by Mr. Walkes; and the author of the letter and the audio cassette tape, Serena R., submitted an affidavit and testified during the hearing that she “had never had sexual relations with Mr. Walkes, nor had Mr. Walkes ever acted inappropriately with her”.  (Petitioner Exhibit No. 8)
Serena R. swore in her affidavit and testified under oath during the hearing that the alleged love letter “was fictional and was in no way remotely related to Mr. Walkes”.  

Further, Serena R. testified that the highly prejudicial audio cassette tape was a “fantasy tape”.  (Tr., pg. 339, lines 12-23) (Tr., pg. 317, line 18 - pg. 347, line 7)

The testimony of Serena R. was generally found to be not credible, based upon numerous inconsistencies, contradictions, and irrational.  Reasonable minds could disagree whether Serena R. was giving inconsistent testimony to protect Mr. Walkes; or quite to the contrary, testifying truthfully to recant her previous fantasy in writing the letter and dictating the audio cassette tape.  The tenure of a respected educator such as Mr. Walkes should not be judged on the uncorroborated conduct of an immature juvenile female.

The allegation that Mr. Walkes had made sexually suggestive remarks to students was not sustained by a preponderance of the evidence.  There was no testimony that Mr. Walkes had ever asked any student out for a date; had ever asked any student to meet for inappropriate purposes; or that he made sexual propositions to any student.

Allison T. testified during the hearing that Mr. Walkes had made inappropriate comments regarding her breasts.  (Tr., pg. 139, line 10 - pg. 159, line 6)

However, Allison T. also testified that when the inappropriate comment was made by Mr. Walkes, she informed him that she was angry because of his comments and Mr. Walkes apologized. (Tr., pg. 150, lines 2-14)

Mr. Walkes admitted during his testimony that his choice of words was inappropriate.  (Tr., pg. 677, lines 1-21)

However, the language of Mr. Walkes which formed the basis of the complaint by Allison T. was not sexually suggestive, but was unprofessional and inappropriate.  Mr. Walkes’ apology and admission was an appropriate remedy for these allegations.

HOWEVER, Mr. Walkes further admitted that he had been counseled in May, 1994, by the principal of Kempner High School, Mr. Emerson, and he had been informed to “draw a line” regarding his relationship with students. (Tr., pg. 692, lines 2-25)

The preponderance of the evidence clearly proved that Mr. Walkes had “crossed that line” by inappropriately kissing female students at Kempner High School.  In May, 1994, the allegations by two female students were not sustained by the school administration because of alleged bias and prejudice of the complaining students.  Once again, in May, 1997, Mr. Walkes attempted to impeach the credibility of the two female students who alleged that he inappropriately kissed them by attempting to establish their bias and/or prejudice.  The integrity and sincerity of Mr. Walkes’ defense was destroyed by his own defense and/or character witness, Lisa K..  Mr. Walkes’ affirmative defense was impeached by his character witness.  Mr. Walkes testified during the hearing that Lisa K. was an honest, sincere, and credible witness.  Mr. Walkes testified that Lisa K. was not lying when she testified that he had kissed her.  Yet, when specifically asked if he had kissed Lisa K., he unequivocally testified that no, he did not.  (Tr., pg. 699, line 6 - pg. 700, line 14)

Mr. Walkes cannot have it both ways.  He cannot produce a defense witness and attest to her honesty and credibility; admit that she did not lie regarding his inappropriate conduct; and then deny the inappropriate conduct.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the hearing examiner, I make the following conclusions of law:

1.
The hearing examiner has jurisdiction of this subject matter pursuant to Chapter 21,  subchapter F, § 21.251 of the Texas Education Code.

2.
Good cause has been defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state,” pursuant to Chapter 21, subchapter D, § 21.156 of the Texas Education Code.

3.
During the school year of 1996 - 1997, Mr. Walkes did engage in inappropriate, unprofessional, and out of place conduct with female students by kissing female students on the ear and/or neck.  

4.
FBISD had good cause to terminate Mr. Walkes’ term contract of employment.


RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the hearing examiner, I respectfully recommend that the Board of Trustees of FBISD adopt the foregoing Findings of Fact and Conclusions of Law and sustain the termination of the term contract of Mr. Walkes with the FBISD.

Mr. Walkes’ appeal of the termination of his term contract is and should be denied.

SIGNED AND ISSUED this ______ day of August, 1997.

Respectfully submitted,

____________________________________

Robert J. Thomas
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