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Statement of the Case

This is an appeal from the March 20, 1997, proposed reduction in force of the continuing contract of Zulema Moss ("Moss") for the 1997-1998 school year by Benavides Independent School District ("BISD").

Karen Hensley Meinardus is the Hearing Examiner assigned by Texas Education Agency (" TEA").  Moss is represented by Kevin F. Lungwitz, Attorney at Law, Austin, Texas, and BISD is represented by Eileen M. Leeds, Attorney at Law, Brownsville, Texas.


Findings of Fact

After due consideration of the pleadings and matters officially noticed, in my official capacity as Hearing Examiner, I make the following Findings of Fact:
1.
Zulema Moss is a teacher with the Benavides Independent School District.

2.
Zulema Moss holds a continuing contract with BISD and had been employed continuously by BISD for the past twenty years. During that time and for BISD, Moss has taught Art at the high school and junior high school, reading, language arts, and math at the elementary level, advertising design in vocational field. 

Moss is certified to teach All level Art (PK-12), Elementary Self Contained (1-8), Elementary Art (1-8), Vocational Trades and Industry(6-12), and Bilingual ESL (PK-12).(Contained within Petitioner's Exhibit 20)

3.
After the March 20, 1997 BISD Board Meeting, Dr. Ramon H. Tanguma, Superintendent of BISD, presented Moss with a letter authorized by the Board of Trustees which notified her that her continuing teaching contract was being proposed for non-renewal by the Board of Trustees of BISD for the following reason:

"not to employ you in 1997-98 in the best interest of the district as per its deficit reduction/elimination plan and addendum, its deficit resolution, and its professional RIF Criteria......because of necessary reduction in force (RIF)."

4.
On March 26, 1997, Texas Education Agency ("TEA") received a written request on behalf of Moss requesting that an evidentiary hearing be conducted under § 21.159 and § 21.251 of the Texas Education Code to appeal and consider BISD's proposed non-renewal of her continuing teaching contract.

5.
The matter was assigned to Karen Hensley Meinardus, Hearing Examiner, pursuant to Chapter F Subchapter 21.254 of the Texas Education Code on March 28, 1997.

6.
On March 28, 1997, Karen Hensley Meinardus was notified of her assignment as Independent Certified Hearing Examiner to conduct the evidentiary hearing in this dispute. Karen Hensley Meinardus accepted this assignment on March 28, 1997.

7.
Evidentiary hearing was conducted on July 10, 1997, and July 11, 1997, in Corpus Christi, Texas, and the hearing was properly recorded by a certified court reporter.


BISD's Evidentiary Burden

In this proceeding BISD had the burden of proving by a preponderance of evidence that pursuant to § 21.157 of the Texas Education Code, BISD was releasing Moss's continuing contract employment under §21.154 of the Texas Education Code, with the school district because of a necessary reduction of personnel, with that reductions being made in the reverse order of seniority in the specific teaching fields.


Historic Perspective And Further Findings of Fact

1.
Since the 1994-1995 school year, BISD has faced  ongoing budget deficits, further complicated by overpayment by TEA, and reduction in TEA allocations. 

2.
The seriousness of the financial condition of BISD has been further noted in the ongoing annual financial reports of its outside auditing firm, Gonzales, Farias and Guerra. The 1994-1995 fiscal year's deficit fund balance reached $ 946,712.00, and the 1995-1996 general fund deficit balance remained at $ 552,102.

3.
Numerous accounting problems were discovered in the business office requiring remedial action. The Business Manager De La Cruz was retained as an Accountant and a Finance Director position ( Dr. Maldonado former high school principal) was added as staff to the business office, actually increasing the administrative positions and expense of that office by more than $40,000.00 per year.

Former Business Manager (and now Accountant within the Business Office) Mr. De La Cruz was "responsible for causing much of the financial havoc of the district" (Tanguma, page 61, lines 1-5) and was placed on probation, but was not terminated.

BISD  "had poor financial management practices." 

(Tanguma, page 68, lines 6,7).

4.
Following several consultations with TEA, it was determined that a TEA monitor should be assigned to BISD. Mr. Earle H. Bolton was assigned as a TEA Monitor on September 23, 1996.

On October 14, 1996, Earle H. Bolton, ("Bolton"), TEA Monitor, wrote a letter to the Board of Trustees of BISD (Petitioner's Exhibit 5) outlining immediate actions to be taken before BISD can remediate its financial imbalance and hope to achieve a balanced budget and successful debt service.

In his letter, Bolton noted that BISD per pupil expenditure was "unreasonable" and the ratio of adults to students should be more like a one (adult employee) to twelve (students), rather than the one (adult employee) to four (students) which existed. Bolton's immediate recommendations included the following paraphrased areas:

a.
Freeze all hiring of additional employees with no replacements for leaving employees unless no one can absorb those duties of the one leaving.

b.
Cut all travel, except the very essential.

c.
Reduce school allotments (supplies and items) including central office.

d.
Reduce fees and dues paid for employees.

e.
Be open with staff about the critical financial situation of the district. 

f.
Pay off a loan when due; thereafter carry the District on a cash basis.

Bolton made the following specific recommendations to be carried out in January, 1997:

a.
Cut staff, looking at programs, teaching loads and support staff. Consolidate offices.

b.
Notify all temporary and probationary personnel that they will not be re-hired for the next year. To cut programs, notify the affected teachers. For contract teachers, this needs to be done on a "last in-first out" basis.

c.
Tight, frugal budget for 1997-1998.

d.
Cut all summer programs not required and close all but the essential offices (during summer). Keep (community) swimming pool open.

e.
At the end of the first semester release auxiliary and paraprofessional personnel that are not funded by federal programs. 

Bolton recommended that during Summer, 1997:

a.
Start the school year as late as possible after September 1, 1997.

b.
Consider cutting amount of support given staff in health benefits.

c.
Continue efforts to collect delinquent taxes and to consolidate with more prosperous neighboring districts.

The problem is not revenues, but the District spends too much.

Bolton made the following recommendations for long-range planning:

a.
Consider operating two campuses, instead of three.

b.
Consider combining tax office with business office, or have the taxes collected by the county.

5.
A Deficit Reduction/Elimination Plan dated September, 1996 was developed by a committee comprised of school district personnel, teaching personnel and community members. That plan (contained within Petitioner's Exhibits 7  and 18) was presented to the BISD Board of Trustees on September 24, 1996 by Superintendent Tanguma (" the Superintendent"), and was approved by action of the Board.

6.
The District Finances Resolution (contained within Petitioner's Exhibit 18) was developed by the Superintendent and submitted to the Board of Trustees of BISD on October 15, 1996, and was approved by action of the Board.

7.
An Addendum to the District Finances Resolution dated October 8, 1996, (contained within Petitioner's Exhibit 18) was developed by the Superintendent and submitted to the BISD Board of Trustee's on October 15, 1996, and was approved by action of the Board. 

The Addendum to the District Finances Resolution addressed local criteria to reduce the non-professional personnel and addressed cost-saving measures within the pool usage, health insurance costs, UIL literary events stipends, and moving into a RIF of professional staff.

8.
The Superintendent developed a "Non-Professional RIF Criteria" (contained within Petitioner's Exhibit 11), and presented it to the BISD Board of Trustees on December 10, 1996, and it was approved by action of the Board.

9.
The Superintendent thereafter developed specific local criteria to implement a reduction in force plan entitled Benavides ISD Reduction In Force (RIF) Professional (Contracted) Personnel Criteria (contained within Petitioner's Exhibits 13 and 18) which was presented to the BISD Board of Trustees on January 21, 1997, and approved by action of the Board. 

10.
The RIF for Professional Personnel (Contracted) Criteria (contained within Petitioner's Exhibits 13 and 18) emphasized reduction in force on a campus by campus basis, rather than within specific teaching fields. 

It determined that commencing with the 1997-1998 scholastic year the Reduction in Force (RIF) for BISD would:

"... start at the campus with the lowest pupil/teacher ratio, and proceed to the campus with the second lowest pupil teacher ratio, and finally to the campus with the highest pupil teacher ratio utilizing the 1995-1996 TEA Campus Report Card data.

Reduction in Force would proceed under Board Policies DFAB (legal) and DFCC (legal):  reverse order of seniority in the specific teaching fields would be used.

Within each campus RIF would begin with teaching fields not required, necessary, nor on demand and move on to required teaching fields.

Within each campus, RIF would start with non-certified personnel and proceed to other probationary contract personnel and then to other continuing contract personnel.

Need and not adversely affecting the district's program could be considered.

RIF would proceed only to the point that an economic urgency exists and stop there.

One professional employee cannot bump off another across teaching fields or campuses."
 11.
Moss was selected as fitting the RIF criteria because" she was one of the last people in high school or among the last. Art is not a required subject." (Tanguma, page 32 lines 10 and 11).

"Art is not a required course and is not on demand by students" according to enrollment figures, which totalled 36 per day. (Tanguma, page 82, lines 1-12).

Zapata, the probationary band director at the high school with a smaller class load than Moss could not be RIF'd because "Zapata taught at both high school and junior high school and the public would not stand for not having a band program." (Tanguma, page 93, lines 13-15)

In regards to RIFfing Moss (continuing contract) instead of Zapata (probationary contract) that "the school district would want to keep band", but "art is an area the school district can do without". (Tanguma, page 94, lines 3,4 and 7)

12.
"Definitely one" probationary contract teacher is proposed to be RIF'd. (Tanguma, page 33 line 1)

13.
The remaining eleven probationary contract teachers were informed that "it (their job) depends on the budget", but they were not terminated.( Tanguma, page 45, lines 6 -15).

 14.
BISD expects to replace two coaching/teacher positions, (Tanguma page 44, lines 17-22).


15.
The contract of a continuing contract teacher is "automatic" renewal. (Tanguma, page 47, lines 18-21).

16.
For the 1997-1998 school year BISD is not offering Art (Tanguma, page 52, lines 5-10), 

but is offering band (Tanguma, page 52, lines 11,12). 

No dance classes will be offered (Tanguma, page 53, lines 6-8). 

Theatre classes in the form of one act play (after school hours only and only for part of a semester) will be offered (Tanguma, page 53, lines 21-25; page 54, lines 1-10).

17.
For 1995-1996 both Tanguma and Maldonada received pay raises.

18.
Within the field of Fine Arts at the high school Moss (art) had seniority over Zapata (band) (Tanguma, page 77 lines 10-17).

Zapata is a probationary contract teacher.(Tanguma, page 79, lines 10-15).

19.
RIF should be implemented with contract personnel using reverse seniority in the specific teaching fields, looking to the least seniority in the teaching field. The RIF policy should be applied throughout the district and look at teaching fields, not campus by campus. (Bolton, page 136, lines 23, 24; page 137 lines 1-20).

20.
It was recommended that BISD first start with elimination of non-certified personnel, then probationary personnel and finally other contract personnel.(Bolton)


"paraprofessional employees of no property rights, at will; probationary teachers can be terminated....Continuing contract teachers should be the last ones considered." (Bolton, page 138 lines 15-21)

"Sometimes, however, these probationary people may have a certification in critical areas that continuing people would not. Math being a good example." (Bolton, page 139, lines 33-12)

21.
Moss was transferred two years ago to the high school (from the junior high) to teach art (Moss, Page 261, lines 6,7)

22.
Moss had 37 students in Art for 1996-1997 (Moss, page 263, lines 12-14) but the figures would fluctuate as students were pulled out to create a vocational class (Moss, page 263, lines 21-25).

23.
Moss appeared before the BISD Board of Trustees in August, September 1996, to speak to the Board in open forum about administrators getting pay raises when she was provided with no teaching supplies and teachers had no pay raises (Moss, page 266, lines -25; also Moss, page 259, lines 13-17).

24.
The teaching appraisals for Moss indicated that she was rated "the highest to be made" "clearly outstanding". (Respondent's Exhibit E-21) (Moss, page 269, lines 4-9).

25.
Moss was RIF'd at the high school level instead of any probationary teachers at any level being RIF'd because "the criteria says start at the high school" and "someone cannot bump off someone else." (Tanguma, page 317, lines 14-18)


Discussion
It is a well-established fact that Benavides ISD has been and is experiencing severe financial difficulties, partially based on poor management, questionable spending habits and travel opportunities afforded to the past school boards, significant reimbursements due to TEA for over-funding, and the ongoing expenses of a top-heavy central administrative staff. As a direct result of the financial quandary which BISD finds itself in, TEA assigned a monitor to the district, Earle Bolton.

Bolton had made some specific recommendations in regards to staffing which BISD has only followed selectively and only in limited part. Specifically, Bolton indicated that all auxiliary and paraprofessional staff not federally funded was to have been terminated in January, 1997. This was not done.

Bolton recommended that all probationary contract teachers not be rehired and that the rest of the staff undergo necessary re-assignments to cover required areas. This was not done.

Bolton said that only after these other measures had been taken should the contract teachers be RIF'd and that those measures should be taken on a district-wide basis (not campus basis) by teaching field in reverse order of seniority. 

That is the issue facing this hearing examiner in the case of Zulema Moss.

Had BISD merely followed the TEA guidelines instead of devising a confusing set of RIF criteria, there would be no problem. Or had BISD merely followed their own overall RIF criteria, there would be no problem.

Within the TEA mandate, RIF is to occur within a specific teaching field in order of reverse seniority. In this case, the teaching field is fine arts, and to go in reverse seniority, Zapata (and perhaps others!) would be RIF'd before Moss. This was not the case. The Superintendent's argument that Moss was one of the last assigned to the high school is not even a consideration which should have been made. And as to his comments about class loads, Art (Moss) had more students than either Band or One Act Play, which dispels that reasoning.

This Hearing Examiner will attempt to define teaching field as she believes that TEA intended it to be used in this instance. If TEA had intended § 21.157 of the Education Code to read "specific subject areas or classes" it would read that way, the statute reads "specific teaching fields". To assist the Hearing Examiner with an understanding of specific teaching fields she went to Title 19, Education, 1997, Texas Administrative Code, specifically to § 74.1 for the Essential Elements Mandated. A school district that offers kindergarten though Grade 12 must offer the following as required curriculum:

(1) a foundation curriculum that includes:

(A)
English Language Arts;

(B)
Mathematics;

(C)
Science; and

(D)
Social Studies, consisting of Texas, United States and World History, Government and Geography; and

(2) an enrichment curriculum that includes:

(A)
to the extent possible, languages other than English;

(B)
Health;

(C)
Physical Education;

(D)
Fine Arts;

(E)
Economics, with emphasis on the free enterprise system and its benefits;

(F)
Career and Technology Education; and

(G)
Technology Applications


This Hearing Examiner is suggesting that these eleven areas are specific teaching fields and that within each teaching field there are specific subject-matter courses.

For a detailed description of the Required Secondary Curriculum, a close reading of § 74.3 Texas Administrative Code, Title 19, Education, is required where specific course offering requirements are detailed, described and defined. 

It is important in the case of BISD for this Hearing Examiner to discuss the requirements of § 74.3 (2) (H) Fine Arts: courses  selected from two of the four fine arts areas (art, music, theater, and dance). BISD offers music in the form of Band, and if it RIFs Art, it will not be offering Art. No dance is proposed to be offered and this Hearing Examiner seriously questions One Act Play activity only being offered after school and only for a portion of a semester meeting the requirements of the Required Secondary Curriculum. Furthermore, (3) of that section further reads:..."The school district must provide each student the opportunity to participate in all courses listed in paragraph (2)....The district must provide students the opportunity each year to select courses in which they intend to participate from a list that includes all courses in paragraph (2). The school district must teach a course that ten or more students indicate they will participate in or that is required for a student to graduate.

Elimination of Art at the secondary level, especially where it is obviously one of the only two actual fine arts courses taught during the school day (where two fine arts courses are the required minimal offerings), and where, additionally, it can be anticipated that more than ten students would enroll (especially in light of its past enrollments of 37 to 50 students), may, in fact, jeopardize BISD's meeting TEA required curriculum standards and affect their certification.

Art classes with an enrollment of 37 students certainly had more students than did Auto mechanics with only 3 students.

It would certainly seem wise to rethink the current posture on RIF and its effect on the required curriculum.

During the evidentiary hearing, there was extensive testimony about the questionable teaching conditions including lack of adequate teaching supplies Ms. Moss has been subjected to. While this is appropriate for a grievance procedure, it should be noted that if Ms. Moss complained about her teaching conditions such communication is a protected activity, and should not subject a teacher to retaliation or being singled out for RIF.

While the continued expense of two administrators within the Business Office is certainly questionable in light of the critical financial condition of the district and perhaps an area which should be RIF'd before reaching essential curriculum directly affecting the education of children, this Hearing Examiner will comment no further on that situation.

What is most alarming to this Hearing Examiner is that BISD did not follow either the TEA mandated RIF procedure or its own RIF criteria, which is, at best, questionable and confusing. The chilling effect of the BISD action was that lesser-seniority and probationary contract teachers with lighter course loads were given greater consideration than a senior member heavier class load teacher within the same teaching field. BISD clearly violated procedure and policy, and may be jeopardizing its academic standards and certification in the process.

Even if Art can be eliminated without jeopardizing BISD's academic standards, Moss (as a continuing contract teacher) should certainly be considered for re-assignment to other teaching areas for which she is certified and qualified over the consideration of BISD retaining probationary contract teachers. 

Reduction in Force (RIF) of BISD contract personnel should be a measure of last resort after other measures, including those recommended by Bolton, have been taken. BISD has failed to show good faith in this regard.


Conclusions of Law
1.
Jurisdiction is proper under Texas Education Code § 21.154 and 21.157.


2.
Benavides Independent School District failed to meet its required burden of proof necessary to uphold its proposed reduction in force of the continuing contract of Zulema Moss for the 1997-1998 school year.

Recommendation & Proposal for Granting Relief
Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that Benavides Independent School District failed to provide sufficient evidence that it had properly followed either TEA guidelines or its own criteria to implement the proposed Reduction In Force of the continuing teaching contract of Zulema Moss, and that Zulema Moss's appeal of the proposed reduction in force, which amounted to a termination of her continuing contract, should be granted.

SIGNED AND ISSUED this 1st day of August, 1997.

Karen Hensley Meinardus

Independent Hearing Examiner
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