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DECISION OF THE HEARING EXAMINER

A HEARING WAS held on August 21, 1996, before Robert C. Prather, Sr., a Certified Independent Hearing Examiner, at the Grand Prairie Independent School District Administration Building, Board Room, 202 College, Grand Prairie, Texas 75050.  The Grand Prairie Independent School District (GPISD) appeared through its representative, Ms. Mildred Davis, and its attorney, Ms. Martha C. Wright.  The teacher, Alma Perez, appeared in person and through her attorney, Mr. Philip Durst.


This matter was filed on July 12, 1996, and a Waiver regarding the time limits was agreed to on July 18, 1996 for an extension of time for the Examiner's opinion to September 16, 1996.  A stipulation was made as to exhibits and compliance with procedural requirements. (TR. P. 9, L. 6 - P. 10, L. 10)  The hearing commenced on August 21, 1996, at 9:40 a.m., and was completed at 8:55 p.m.  The parties submitted post-hearing briefs.  The Court Reporter was Ellen Heckle, 817-429-0908.  


Ms. Alma Perez, the teacher, appealed from the decision of the GPISD Board not to renew her contract.  The basis of the Recommendation for Nonrenewal of the Contract of Alma Perez in the letter of March 8, 1996, alleged:


1.
Deficiencies pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications.


2.
Failure to fulfill duties or responsibility.


3.
Inefficiency in the performance of required or assigned duties.


4.
Failure to maintain an effective working relationship or maintaining good rapport with parents, the community, or colleagues.


The decision of the GPISD Board should be upheld and Ms. Alma Perez's contract should not be renewed.


I.


FINDINGS OF FACT

After the hearing of August 21, 1996, the Certified Independent Hearing Examiner took the matter under advisement, received briefs from the parties, and after due consideration of the evidence, the matters officially noticed, the briefs, and argument of counsel, the Certified Independent Hearing Examiner makes the following Findings of Fact.


A.
Ms. Alma Perez was hired in the position of counselor at South Grand Prairie High School of the GPISD, Grand Prairie, Texas, starting in the 1990-1991 school year.


B.
Ms. Perez continued to be employed by GPISD as a counselor, on one-year contracts, through the 1995-1996 school year.


C.
Her employment was successive in nature, with Ms. Perez's one-year contract for employment being renewed each year.


D.
In a letter dated March 8, 1996, from Kenneth Head, President of the Board of Education of GPISD, notice was given to Ms. Perez that her employment contract had been recommended for nonrenewal by the Superintendent of GPISD, with the letter of notice being in accordance with Section 21.206 of the Texas Education Code.  (Exh. G [GPISD]-1)


E.
The Secondary Counselor's job description spells out the duties and responsibilities of the counselor, such as Ms. Perez, which includes a number of things in addition to just talking with the students.  About 90 percent of the time relates to students' courses as opposed to one-on-one counseling.  (See Exh. G-5 and TR. P. 121, L.6 - P. 122, L. 6)


F.
On February 12, 1993, Ms. Perez received an "Evaluation of the High School Counselor (regular)" that noted that punctuality needed improvement and that materials need to be distributed in a timely manner.  (Exh. G-2)


G.
On February 16, 1994, Ms. Perez was given a Counselor Performance Appraisal for the period August 1993 - March 1994, which notes that she had been counseled about her tardiness on December 14, and had made improvement. (Exh. G-1.3.4)


H.
On March 10, 1994, Ms. Perez was given a Teacher Performance Criteria for Contract Renewal noting "meets expectations"  on punctuality and attendance. (Exh. G-1.2)


I.
On February 28, 1995, in the Teacher Performance Criteria for Contract Renewal, it was noted that Ms. Perez need improvement in 1) professional relationships, noting concerns expressed by some parents; 2) supervisory relationships, noting a concern over meeting specific timelines, and 3) punctuality, noting continual tardiness.  (Exh. G-1.4)


J.
On June 5, 1995, Ms. Perez was given a Counselor Performance Appraisal for the period August 1994 - May 1995, where it was noted that there were several instances of parents' complaints  (Exh. G-1.5.1), continued tardiness (Exh. G-1.5.2) and noted that her job description in addition to covering concern for students, includes "paperwork, deadlines, and keeping up with daily and six-week workloads." (Exh. G-1.5.4)


K.
On October 2, 1995, Ms. Levy conferred with Ms. Perez about 119 conflicts on students' schedules and requested that all of the conflicts on those schedules be completed by October 30th.  By November 2nd, Ms. Perez still had 33 student schedule conflicts,  compared to just a few for other counselors.  (Exh. G-1.22, and G-1.28.2) (TR. P. 58, L. 12 - P. 64, L. 13)


L.
On January 11, 1996, Ms. Levy submitted to Dr. Lawrence a communication summarizing various issues relating to Ms. Perez to which Ms. Perez responded on January 31, 1996.  (Exh. 1.7.)


M.
On February 5, 1996, Ms. Levy provided to Ms. Perez written "Items of Concern" including references to scheduling concerning PSAT, Financial Aid Program, tardiness, and walking out of a conference.  (Exh. G-1.13)


N.
On February 6, 1996, Ms. Levy gave a written memo to Ms. Perez of concerns on the timeliness of scholarship applications concerning two students.  (Exh. G-1.19)


O.
On February 9, 1996, Ms. Perez was given Counselor Performance Appraisal for the period August 1995 - May 1996, which made note again of complaints by parents and requests for counselor change (Exh. G-1.6.1); continued tardiness, and complaints about deadlines for scholarships (Exh. G-1.6.2); student schedule conflicts and completing the trisemester schedules and clearing up the conflicts, (Exh. G-1.6.3); Ms. Perez's handling of certain meetings, (Exh. G-1.6.3); and, the need to prioritize her work. (Exh. G-1.6.4)


P.
On February 16, 1996, Ms. Perez was given a written notice from Antonio J. Lawrence recommending  nonrenewal of her contract for the 1996-97 school year, which Ms. Perez refused to sign.  (Exh. G-1.1)


Q.
On March 7, 1996, Ms. Perez was presented with a Teacher Performance Criteria for Contract Renewal, which she refused to sign, noting needs for improvements in professional relationships, supervisory relationships, and unsatisfactory performance in punctuality and representation of information.  (Exh. G-2)


R.
On March 7, 1996, the GPISD Board approved the resolution for nonrenewal of Ms. Alma Perez's term contract.  (Exh. G-9)


S.
The possible reasons for nonrenewal are set out in the GPISD, DFBB (LOCAL) "Term Contracts:  Nonrenewal  Reasons" which includes the items set forth in the letter of March 8, 1996.  (Exh. G-4)


T.
On or about March 25, 1996, Ms. Levy presented Ms. Perez with a written statement "Concerns" about deadlines and scheduling.


U.
Additionally, there is evidence of students not wanting Ms. Perez as a counselor and parents not receiving responses in a timely fashion.


V.
Exhibit G-6, a letter from Mr. Hosford, in 1996, concerning the class schedule of his two children and the lack of responsiveness of Ms. Perez was admitted for the limited purpose of showing what the letter states, and is a reflection of the type of complaints being received by the administration.


W.
As indicated by the witness called by Ms. Perez, that is John Laib, Diana Hughes, and Elio Porras, and the letters and documentation submitted by Ms. Perez, she has had a positive influence on a number of lives and has provided very good services to them.


X.
There is not evidence supporting Ms. Perez's claim of racial discrimination as the basis for her nonrenewal.


Y.
Ms. Perez is a talented employee with a number of strengths and a number of weaknesses.  The weaknesses were brought to her attention and were not remedied and/or justified the administrative action regardless of the talents and strengths of the employee.  (TR. P. 113, L. 18 - P. 118, L. 25; P. 107, L. 2-5; P. 179, L. 13 - P 181, L. 4)


Z.
Prior to the March 8, 1996 notice letter, there is documentation or testimony about a number of incidences.  (Also, see Perez Exh. 22 for a date chronology of some of the events):



1.
Ms. Perez had been cautioned about tardiness and punctuality, warned every year, but continued to be tardy.  (TR. P. 43, L. 6 - P.48, L. 7; P. 94, L. 5 - P. 101, L. 7; P 364, L. 3 - 11; Exh. G-1.33, G-3)



2.
Exhibits G-1.33, Exhibit G-3, Exhibit G-10, and Exhibit P-23 relate to tardiness and punctuality of Ms. Perez.  There is some conflict with respect to the actual times on certain dates as may be reflected on Exhibits G-10 and P-23 as opposed to Exhibit 3.  However, the testimony of Ms. Virginia Newsome, the counselor's secretary at South Grand Prairie High School is uncontradicted that between 8:00 and 8:10 a.m. each day she would highlight the person's name who had not signed in by 8:00.  Sometimes people wrote in times after she had done the highlighting.  She did not have any knowledge of the accuracy of that time, other than to know that the highlighting meant that the employee came in after 8:00, even if the entry said 8:00.  Furthermore, Ms. Newsome stated that Ms. Perez was the only counselor that would write in "8:00" when it had been highlighted that she was not there at 8:00.  (TR. P. 199, L. 22 - P. 215, L. 12)



3.
Furthermore, Ms. Perez acknowledges that she had been counseled with on numerous occasions, including annually, about tardiness and knew that the start of the school day was 8:00 a.m., the time that she was to be on duty.  (TR. P. 364, L. 3-11)



4.
On September 20, 1994, Ms. Perez failed (she admitted she forgot) to be present for the students to load the bus to go to the PSAT Academy.  Ms. Perez's sign-in sheet for September 20, 1994 (Exh. G-3) reflects "8:00."  The students were to arrive at 7:45 and the bus left at 8:00.  (Exh. G-1.9) (TR. P. 93, L. 4 - 94; P. 315, L. 4 - 9)



5.
Ms. Perez walked out of conferences with her supervisor and principal.  (TR. P. 112, L. 13 - P. 113, L. 20;  P. 182, L. 1-23; P. 228, L. 3 - P. 233, L. 12; P. 239, L. 22 - P. 241, L. 10; P. 303, L. 23 - P. 304, L. 11; P. 346, L. 25 -  P. 348, L. 24)


AA.seq level2 \h \r0 
Ms. Perez failed to perform duties that were her responsibility such as:



1.
The April issue of Senior News was not sent out. (TR. P. 51, L. 1-2)



2.
The room assignments for the PSAT testing were not sent out in a timely manner, which was at least one week prior to the time for the exam.  (Exh. G-1.11.1) (TR. P. 91, L. 13 - P. 94. L. 5)



3.
In addition to the other advertising, Ms. Perez did not send out the notices for the Parents' night on Financial Aid.  (TR. P 55, L. 18 - P. 56, L. 22)



4.
Ms. Perez was not available to close the Parents' night meeting.  Instead she was on a telephone call.  (TR. P. 56, L. 23 - P. 57, L. 14)



5.
Ms. Perez was told to resolve conflicts to register the students for the three semesters.  Instead, she did one semester.  On November 2, 1995, she still had 33 student registrations in conflict, compared to just a few for other counselors.  (TR. P. 58, L. 12 - P. 64, L. 13)



6.
Ms. Perez did not timely return phone calls.  (TR. P. 108, L. 1 - P 109, L. 11)



7.
There were incidences of untimely or last-minute submissions of documentation with respect to college applications.  (TR. P. 57, L. 18 - P. 58, L. 10; P. 82, L. 17 - P. 89, L. 15)



8.
Student M.H. took the same algebra class twice.  (Exh. G-6)



9.
Ms. Perez was having problems with deadlines.  (TR. P. 109, L. 12 - P. 112, L. 8; P. 227, L. 7 - 16)


BB.seq level2 \h \r0 
There are incidences that had occurred about or after the March 8, 1996 notice letter that are some evidence of a continuing course of conduct concerning prior complaints such as:



1.
The transcripts of the two students who had not been certified is an additional incident of not meeting a deadline as well as not performing timely a duty that is a part of her job description.  (TR. P. 66, L. 25 - P. 68, L. 11; P. 162, L. 19 - P. 163, L. 4)



2.
Approximately six students from the middle school were not preregistered.  (TR. P. 65, L. 7 - P. 66, L. 24; P. 161, L. 10 - 24)



3.
According to GPISD the Chicago student application was not there when the parents met with the University of Chicago staff and contained erroneous information in that the information transmitted appeared to reflect completed grades for the second trimester when the second trimester was not complete.  (TR. P. 174, L. 24 - P. 179, L. 4) (TR. P. 87, L. 25 - P. 88, L. 22)  Ms. Perez disputes this and asserts that the file reflects that she forwarded all material that she was supposed to send.



4.
Parent complaints.  (TR. P. 47, L. 14 - P. 49, L. 20; Exh. G-1, G-6)


CC.seq level2 \h \r0 
School Policy and Laws.



1.
Ms. Perez began a campus organization without complying with the organizational procedures.  (TR. P. 183, L. 11 - 20) (Exh. G-1.17.1)



2.
On campus, Ms. Perez led students in prayer.  (While this is commendable, particularly in the circumstances, the current state of the law does not permit such activity at school led by school personnel.  Such actions place the school district at risk.)  (TR. P. 74, L. 12 - P. 76, L. 4)


DD.seq level2 \h \r0 
Ms. Perez had planned to resign and go to Dallas.  (TR. P. 303, L. 23 - 25)


EE.
Ms. Perez on or about August 1, 1996, entered into a written contract with the Dallas Independent School District as a counselor for the 1996-97 school year.  (TR. P. 328, L. 11 - 23; P. 370, L. 4 - P. 371, L. 8)  Therefore, she does not appear to be available for renewal in the Grand Prairie Independent School District unless she breached that contract or was released by Dallas Independent School District.  No evidence was presented as to how she would be available for GPISD, if her contract was renewed.


II.seq level1 \h \r0 

DISCUSSION

All the reasons given for Ms. Perez's proposed nonrenewal are contained in the District Policy, Exhibit G-4, and the letter of March 8, 1996, Exhibit G-1 and its attachments.  Exhibit G-1 was not admitted for the truth of the matter stated but that this was the letter and the allegations that were made and the attached items are the supporting documentation.  Certain of the allegations and documentation in Exhibit G-1 were testified to or otherwise established in the Hearing as set out in the findings of fact above.  


The School Board does not have to have good cause to nonrenew Ms. Perez.  Herbert Moore v. Mt. Pleasant Independent School District, Docket #244-R1-689, June 24, 1991.  While there may be a dispute about a requirement for remediation in a nonrenewal case, notice and evaluations and opportunities to improve were given to Ms. Perez


Ms. Perez failed to perform certain duties and responsibilities of any employee of the school district as well as specifically of a counselor, which the school board would be entitled to consider and form the basis for her nonrenewal, in spite of her other very admirable qualities and work.  A tardiness once or twice (as opposed to a pattern over a number of years) or a last-minute rush or not timely meeting an assignment on occasion, by itself, may not be sufficient for nonrenewal.  However, the record reflects a long history and pattern of tardiness and the failure to meet some deadlines that are in and of themselves significant and would be the basis of action against an employee.  For instance, forgetting to appear at all for the bus for PSAT and noncertification of graduating students' grades are significant, standing alone.


This case is similar to Roy Rollins v. Liberty Independent School District, Docket #371-R1-691, February 15, 1992, of a person with tardiness problems, who failed to make meetings and be present for bus duty.  Nonrenewal was upheld.


Any counselor or student is going to have parents and students for whom they are able to do great things and others who may be upset or have a different view of the performance.  However, a pattern seems to have developed over the years and continues, which the school district may consider in determining whether or not to nonrenew an employee.


There is conflicting evidence about processing of applications and parental complaints.  Bertha Dominguez v United Independent School District, Docket #169-R1-690 instructs that "... even if the evidence is in conflict and does not support all of the reasons ...." the Board's decision must stand if there is enough evidence in the record to support the decision.


The record in the case contains notices, memos, conversations, and discussions with Ms. Perez over the years about various types of concerns and needs for improvement, as well as being given the opportunity to change conduct.  When the same type of conduct continues, plus walking out on conferences with supervisors, continuing to be tardy, and not complying with specific directives, the basis for nonrenewal exists, assuming that those are part of the duties and responsibilities of Ms. Perez.


Apparently, in the spring of 1996, Ms. Perez was contemplating resigning and going to Dallas.  Obviously, she has the right to change her mind and not take that action, which is apparently the case.  However, she is presently employed, has signed a one-year contract for the 1996-97 school year with the Dallas Independent School District, and there is no evidence that she would, in fact, be available to perform the duties if the contract was renewed.


III.


CONCLUSIONS OF LAW

After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, I make the following conclusions of law:


A.
In a nonrenewal context, the standards of good cause and opportunity for remediation do not apply.  Even so, notice was given both in writing and orally and good cause existed for the decision not to renew.


B.
GPISD's decision in its March 8, 1996 letter to nonrenew Ms. Perez's employment contract for the 1996-97 school year was supported by evidence of her failures to perform as claimed and having been warned, counseled, and noticed, and given the opportunity to correct, which she did not do.


C.
As additional grounds, Perez is currently employed by the Dallas Independent School District for the academic year 1996-97.  There is no evidence that she would be available to perform her duties in the Grand Prairie Independent School District if she was renewed.


D.
There is no evidence supporting Ms. Perez's claim of racial discrimination as the basis for her nonrenewal.  In her own testimony, she speaks of her talents and community involvement not being appreciated (TR. P. 246, L. 4 - 5), having a personality conflict with Ms. Levy (TR. P. 304, L. 2 - 4), all of the staff being overworked and not having sufficient staff to do the job that needed to be done.  (TR. P. 361, L. 2 - 4; P. 369, L. 7 - 13)  These things, in addition to the choices which she made for her volunteer work, community involvement, part-time work and other commitments (TR. P. 337, L. 10 - P. 334, L. 2) may have affected her ability to perform all of the duties and responsibilities required by the school district.  That does not constitute racial discrimination.


E.
There is sufficient evidence to support the reasons given for the nonrenewal of Ms. Perez's contract.


F.
All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.  


IV.seq level1 \h \r0 

RECOMMENDED RELIEF

After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:


The decision of the GPISD Board should be upheld and Ms. Alma Perez's contract should not be renewed.


SIGNED AND ISSUED this 16 day of September, 1996.






ROBERT C. PRATHER, SR.






CERTIFIED INDEPENDENT HEARING EXAMINER

DECISION OF THE HEARING EXAMINER 
Page 10 of 10
c:\tea\perez\decision.doc  (GPISD v. Perez)

