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Statement of the Case


Respondent, Selvia Landin (Ms. Landin) appeals the proposed decision of Petitioner, Northeast Independent School District (NEISD), to terminate her term contract of employment as a Title 1 Family Specialist.  Ms. Landin is represented by Mr. Michael Shirk, Counsel for the Texas State Teachers Association.  NEISD is represented by Ms. Jo Ann Collier, Counsel with the law firm of Feldman & Rogers, L.L.P.  Mark Frazier is the certified hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as hearings examiner, I make the following findings of fact, which are supported by a preponderance of the evidence (Citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular finding):

1. Ms. Landin is presently employed pursuant to a term contract that expires in August 2002.  Her current position is that of a Title 1 Family Specialist.  (Exhibits 1 and 10). 

2. At her request, Ms. Landin was placed on medical leave on March 6, 2000.  Because of continuing medical problems, Ms. Landin was unable to return to work for the remainder of the 1999-2000 school year and the beginning of the 2000-2001 school year.  Ms. Landin still had not returned to work on November 6, 2000.  (Testimony of Toni Smith - Page 22, Line 20 to Page 26, Line 22; Exhibits 8-12 and 14).

3. NEISD policy allows for various types and amounts (days) of paid and unpaid medical leave, including temporary disability leave.  After a professional employee exhausts all of their paid leave, they are entitled to a maximum of 180 days of unpaid temporary disability leave.  Once all available leave is exhausted, it is NEISD policy to propose termination of the employee’s contract if they are still unable to return to work and will not resign.  (Testimony of Toni Smith - Pages 13 to 26; Testimony of Ruth Bibb – Page 44, Line 25 to Page 45, Line 6; Exhibit 4).

4. Ms. Landin exhausted all of the paid and unpaid leave to which she was entitled on November 6, 2000.  (Testimony of Toni Smith - Page 26, Lines 20-22; Exhibit 9).

5. Toni Smith, the NEISD Leave Coordinator, sent Ms. Landin a certified letter on November 16, 2000 notifying her that she had exhausted all available leave and asking Ms. Landin to call her within 3 business days.  The letter clearly indicated that Ms. Landin would be allowed to return to work if she provided medical documentation supporting her ability to do so.  (Testimony of Toni Smith - Page 27, Lines 15-21; Exhibit 11).

6. Ms. Landin talked with Ms. Smith on the telephone the next day. Ms. Smith informed her that, absent an ability to return to work, her only options were to resign or face termination by the NEISD Board of Trustees (the “Board”).  Ms. Landin did not provide Ms. Smith with a doctor’s letter of release indicating an ability to return to work on that date, or any date subsequent thereto.  Ms. Landin also never requested any type of accommodation that might allow her to return to work.  (Testimony of Toni Smith – Page 15, Line 18 to Page 16, Line 5; Page 27, Line 22 to Page 28, Line 4; Page 40, Lines 6-14; Exhibit 8).

7. On February 16, 2001, the President of the Board hand delivered a letter to Ms. Landin notifying her that the Board was considering the Superintendent’s proposal to terminate her employment for good cause, based on her exhaustion of available leave combined with an inability to return to work.  (Exhibit 1).

8. NEISD Leave Policies and NEISD’s policy of proposing the termination of an employees contract when they have exhausted all available leave and are unable to return to work are the same as those generally recognized and applied in similarly situated school districts in the State of Texas.  (Stipulation of Counsel for Both Parties, Page 55, Line 22 to Page 56, Line 8).

9. Ms. Landin’s inability to return to work after exhausting all of her available leave constituted a failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the State of Texas.  (Stipulation of Counsel for Both Parties, Page 55, Line 22 to Page 56, Line 8; Exhibit 4).

Discussion


NEISD must prove by a preponderance of the evidence that it has good cause to terminate Ms. Landin’s employment contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the State of Texas.  NEISD claims that it has good cause to terminate Ms. Landin’s employment contract based on her exhaustion of all available leave and her inability to return to work.  Ms. Landin provided no evidence to dispute either assertion, but rather made the argument that NEISD should have offered her some kind of accommodation that would allow her to return to work in a limited capacity.  Ms. Landin argued that she is entitled to such an accommodation pursuant to the American’s With Disabilities Act (ADA) since her position is federally funded and she is physically disabled.

1. Did NEISD Have An Obligation to Make An Accommodation For Ms. Landin So That She Could Return to Work in a Limited Capacity?

The American’s With Disabilities Act of 1990 only requires an employer to accommodate a known disability of a qualified employee.  If an individual does not request an accommodation, the employer is not obligated to provide one except where an individual’s known disability impairs her ability to know of, or effectively communicate a need for, an accommodation that is obvious to the employer.  P.L. 101-336, Sec. 102(b)(5)(A).  There is no evidence in the record to suggest that NEISD had specific knowledge of Ms. Landin’s alleged disability, or that such disability was of a type that would impair her ability to know of, or effectively communicate a need for, an accommodation.  There is also no evidence in the record to suggest that Ms. Landin ever requested an accommodation for her alleged disability that would allow her to return to work.  On the otherhand, there is substantial evidence in the record that Ms. Landin was unable to return to work through November 6, 2000, the date that her available leave was exhausted.  Therefore, NEISD had no obligation to provide Ms. Landin with an accommodation because it had no knowledge of a qualifying disability, Ms. Landin never requested an accommodation, and it had no reason to believe that she had a disability that would prohibit her from knowing of, or effectively communicating a need for, an accommodation.

2. Does the Exhaustion of Ms. Landin’s Available Leave, Coupled With An Inability to Return to Work, Constitute Good Cause for Terminating Her Contract?

There exists credible and uncontroverted evidence that Ms. Landin exhausted all available leave to which she was entitled on November 6, 2000, and that she was at that time and still is unable to return to work.  As this set of facts was the sole basis for Ms. Landin’s proposed termination by NEISD, the only question is whether these facts constitute good cause for termination.

Ms. Landin’s talents as a teacher or her actions in or out of the classroom have not been called into question in this case.  That fact makes it distasteful, but not difficult, to conclude that good cause does exist to terminate her employment contract.   School districts cannot be expected to maintain teachers on their employment rosters indefinitely when they are unable to work.  At a minimum, this would create an unreasonable administrative burden and could reek havoc on the personnel planning process for school districts.  NEISD and other similarly situated school districts provide a fairly liberal leave policy which allow an employee a reasonable amount of time to address their medical problems and hopefully return to work.  The Commissioner of Education has on at least two occasions in recent years concluded that a school district had good cause to terminate a teacher’s employment contract based on an inability to return to work after the exhaustion of available leave.  See Pfeuffer v. Dallas Independent School District, Docket No. 163-R2-898 (Comm’r Educ. 1998) and Duncan v. Highland Park Independent School District, Docket No. 085-R2-398 (Comm’r Educ. 1998).  I can find no reason in this case to disagree with precedent or logic.  An employee who does not report to work as assigned is failing to perform as an ordinary employee, unless the employee has some entitlement to leave or accommodation.  No such entitlement existed in this case at the time of the proposed termination.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1. The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2. Ms. Landin was not entitled to an accommodation for her alleged disability under the American’s With Disabilities Act of 1990.

3. NEISD had good cause to terminate Ms. Landin’s employment contract based on her failure to return to work after exhaustion of all her available leave.

Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the NEISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.


SIGNED AND ISSUED this 11th day of April, 2001.
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MARK FRAZIER







Certified Hearings Examiner

PAGE  
1

