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DECISION OF THE HEARING OFFICER

Background

Ms. Biggs ("Biggs") applied for a position with the Dallas Independent School District ("DISD") on August 18, 1995.  She was not certified because she had not yet taken the ExCET exam, a fact that the DISD certification officer who interviewed her noted on her Candidate Assessment form.  In the course of their interview, the certification officer believed that she advised Biggs of the one-year time limit in which she had to successfully complete the ExCET exam.  Her recollection is based only upon what she always told candidates who were not yet certified.  


Biggs was then referred to the principal at Townview Magnet Center.  After a successful interview, Biggs was referred to a Ms. Josephine Sifuentes ("Sifuentes"), who was the DISD area employment administrator for that school.  Sifuentes noted on a form that Biggs must take the ExCET exam and wrote down for her a recommended test date of November 18, 1995.  Sifuentes also believed that she told Biggs that she had one year in which to successfully complete the ExCET exam based on what she always told other applicants similarly situated.


While Biggs acknowledges that she told both the certification officer and the area employment administrator that she lacked the ExCET exam, she disputes their version of the conversation.  Biggs contends that neither of them told her that she had 12 months from the date of employment in which to successfully complete the ExCET exam.  


Biggs was employed for the 1995-96 school year; however, unknown to her, she was teaching without a one-year nonrenewable permit.  The DISD certification officer and her staff had failed to submit her name to the Texas Education Agency ("TEA") for the permit.  


In April 1996, Biggs signed a contract for the 1996-97 school year.  During that same month, she unsuccessfully took the exam.  She was scheduled to take it again in June 1996, but a serious car accident just before the exam prevented her from taking it.



It was not until August 1996 that DISD learned that they had not submitted her name for a permit and that she had not passed the ExCET exam within the required one-year period.  As a consequence, the District then recommended that Biggs' employment be terminated for her failure to comply with the policies, orders, and directives of the Board or the General Superintendent and assistants.  


A hearing on the merits was held on November 21, 1996, at the DISD Personnel Center.  There were four witnesses from which 153 pages of testimony was received:


A.
For DISD:



1.
Ms. Graciela Escobedo - Executive Manager, Personnel Services



2.
Ms. Sharon Warren - Certification Specialist, Personnel Services



3.
Ms. Josephine Sifuentes - Area Employment Administrator


B.
For Biggs:



1.
Ms. Cheri J. Biggs


Synopsis of Decision

The resolution of this matter involves several related questions.  The first is whether Biggs knew that she had to successfully complete the ExCET exam within 12 months from the date of her employment in order to be certified as a teacher.  The second question concerns what measures, if any, DISD is required to take to ensure that a teacher is aware of that requirement.  
The resolution of these questions is clouded by a gross error on the part of DISD in failing to submit Biggs' name to TEA for a one-year nonrenewable permit while she nevertheless taught.  Had it done so, procedures were in place that would have ensured additional written information being disseminated to Biggs about the one-year requirement for the exam.


I find that Biggs knew or should have known of the requirement to successfully complete the ExCET exam within one year from the date of her employment.  In her interviews with the certification officer and the area employment administrator, references were made on the forms completed by those DISD personnel that showed that there was a mutual understanding that she lacked completing the ExCET exam.  In such circumstances, the appropriate DISD personnel would have typically advised an applicant of the one-year requirement because it was part of a standard operating procedure with those type of applicants.  Moreover, at or about the time of her interview with the certification officer, she was presented an Application Packet by DISD Personnel Services that included specific information as to the dates of the ExCET exams for 1995-96, and a specific reference that the exam be successfully completed within 12 months.  Finally, while she contends that she did not learn about this one-year requirement from any DISD personnel during the time of her hiring to the time of her recommended termination, either verbally or in writing, she did have knowledge about the same from some of her friends who were teachers.


Accordingly, Biggs knew or should have known of the requirement to successfully complete the ExCET exam within 12 months.  Not having timely and successfully completed the exam, she is not qualified to be a full-time teacher in 1996-97 school year until she does so.


DISD does not singularly bear the responsibility for making sure teachers are aware of this requirement.  It is a responsibility the teachers must share.  However, there are generally adequate verbal and written measures presently in place at DISD to accomplish notification of this requirement.  Yet through a gross error in failing to follow procedures concerning application of a one-year nonrenewable permit for Biggs, DISD inadvertently foreclosed several of the methods of notification from being used. 


The error was such that it also precluded a follow-up application by DISD to the State Board of Educator Certification ("SBEC") for an emergency renewal of the permit to cover this school year, which seemingly was the fairest thing to do at the time.  This was very unfortunate because had DISD properly followed procedures, a strong likelihood exists that this dispute would not have arisen.  



Thus, in balancing the considerations involved between what Biggs knew and how she knew it versus the inability of the DISD to obtain an emergency renewal of the permit due to its own administrative error under the facts of this case, the former must prevail over the latter in order that there be consistency and fairness in the administration of the certification process. 


Relevant Testimony and Findings of Fact

After due consideration of the evidence submitted by the parties and joint stipulations, as well as the matters officially noticed, in my capacity as a duly appointed Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:


1.
Biggs graduated from Paul Quinn College in May 1994.  (Ex. 1).


2.
She taught in DISD as a permanent substitute for mathematics at Skyline High School during her senior year in college.  (Tr. 102).


3.
She applied for a permanent position with DISD on August 18, 1995.  (Ex. 1).


4.
She obtained the application form from the Paul Quinn job placement office.  (Tr. 105).  She was not recruited by DISD because she had been working as a substitute teacher for a year and her mother was a teacher within the District; thus, she was very familiar with DISD as a whole.  (Tr. 103).


5.
After applying for a position, she interviewed with Sharon Warren ("Warren") on September 12, 1995.  Warren completed the candidate's Assessment Form and gave her with a top score.  (Ex. 5).


6.
Warren is the Certification Specialist in Personnel Services for DISD.  She has been in that position for the last four years.  (Tr. 50-51).  Prior to that she was a certification specialist for six years at the Texas Education Agency.  (Tr. 51).


7.
Warren rarely conducts applicant interviews, but did so on this occasion because she had been out of the office from June through August of 1995 and was trying to catch up with the backlog of new hires with potential certification problems.  (Tr. 60, 76).


8.
Warren asked Biggs if she had completed all of her requirements for teacher certification.  Biggs acknowledged that she lacked only the ExCET exam (Tr. 79), and Warren recorded such on the Assessment Form.  (Ex. 5).


9.
With regard to the time limit of one year to successfully complete the ExCET exam from the time of employment, Biggs states that Warren did not advise her of that time limit.  (Tr. 106, 127).  While Warren has no specific recollection of telling Biggs about the time limit, she feels certain that she did because it was important, standard information she would normally tell applicants upon learning that they lacked the ExCET exam for certification.  (Tr. 53‑54).


10.
When Biggs came to the Personnel Center for her interview with Warren, she was given the DISD Applicant Packet.  (Tr. 105-106; Ex. 10).  On the page entitled "Testing Requirements for Texas Teacher," it states, in relevant part:




Teachers graduating from a Texas college after February 1, 1986, with all certification requirements completed except for the ExCET may be employed.  They may be eligible to receive a temporary teaching permit and allowed 12 months from their date of employment to complete successfully the ExCET.


11.
The Application Packet also showed the four ExCET test dates for 1995‑96, along with the registration dates for those exams.  


12.
Biggs states that she never read the Application Packet because she had already filed her application with DISD when she received it.  (Tr. 139-140).  Upon completion of her interview with Warren, Biggs was sent to Townview Magnet Center for an interview with its then principal, Ms. Ora Lee Watson.  (Tr. 107).


13.
After the interview, the principal recommended hiring her to teach an English class, so she was directed to meet with Ms. Josephine Sifuentes ("Sifuentes"), the DISD Area Employment Administrator who was responsible for that particular school.  (Tr. 107). 


14.
During the meeting, Sifuentes filled out a Professional Employee Authorization to Report to Work form.  In the section for "Items on File," it was noted that Biggs presented a letter from Paul Quinn that showed she lacked her teacher certification.  (Ex. 9).  


15.
In the section of that form entitled "State Test Requirements Have Been Discussed," it was checked that she must take the ExCET exam and a recommended test date of November 18, 1995 was recorded on the form by Sifuentes.  (Ex. 9).  The first possible date to take the ExCET exam is usually listed by Sifuentes in all instances with such applicants so that they may have two additional chances to take the exam should they fail on their first attempt.  (Tr. 97).


16.
Biggs initialed on this form just below the information referenced above that she understood her test requirements.


17.
Sifuentes does not recall the exact words she told Biggs about the one-year time requirement to take the ExCET exam (Tr. 98), but firmly feels she did so because it was routine to specifically discuss it with an applicant when the block on the form for taking the ExCET exam was checked.  (Tr. 97).


18.
Biggs denies that the deadline aspect of the ExCET exam was discussed with her by Sifuentes.  (Tr. 108).  She said that all Sifuentes did was ask her if she understood that she needed to take the exam, to which she replied, "yes"; nothing more.  (Tr. 135).


19.
During the 1995-96 school year, Biggs had study guides available to her concerning the ExCET exam, although they did not come from the DISD personnel office.  (Tr. 124).  Moreover, she acknowledged that while her friends discussed this one-year requirement with her, no one ever did from DISD administration.  (Tr. 140).


20.
Normally where an applicant has some remedial deficiency that precludes certification, DISD frequently files an application with the Texas Education Agency (now SBEC) for a one-year nonrenewable permit.  The certification office at DISD handles about 1,200 to 1,300 of such nonrenewable permits each year.  (Tr. 86).


21.
Warren typically prepared a "tracking list" that included everyone for whom a permit was sought since the permit approval will typically not be returned by TEA until late in the school year.  (Tr. 35, 88).


22.
The tracking list is used for several purposes.  In addition to providing information to a principal about which of their teachers are "on permit" (Tr. 57), DISD uses the list as a reference to send letters to those teachers about the steps that need to be taken to become certified.  (Tr. 90).  In the case of those needing to take the ExCET exam, one letter generated from that list specifically advises that they have one year to successfully complete the exam from the date of their employment.  Another letter that is generated lists the dates and times of ExCET workshops so that attendance at them will hopefully help them to pass the exam.  (Tr. 35).


23.
Copies of such letters are typically placed in a teacher's certification and personnel files.  (Tr. 19, 79, 80).  Neither of these letters was found in those files for Biggs.  (Tr. 18).


24.
DISD acknowledged that it was responsible for securing the one-year nonrenewable permit for Biggs (Tr. 40), but for some unknown reason, there was no application submitted for her in 1995.  (Tr. 55, 56, 59).


25.
Biggs signed a contract on September 13, 1995, after she completed her meeting with Sifuentes.  It covered the 1995-96 school year, while she taught English at Townview Magnet Center.  (Ex. 2).


26.
While Biggs was teaching in her first year, she registered for and took the ExCET exam in April of 1996, but did not pass.  (Tr. 120)


27.
Biggs signed a contract with DISD on April 19, 1996 for the 1996-97 school year.  (Ex. 3).  In paragraph 4 of the contract, it states that the contract with her was conditioned upon her satisfactorily providing certification as required by TEA or DISD.  In paragraph 5 of that contract, it provides that she shall comply with the state law, district policies, rules and regulations.


28.
Unknown to her, she taught the entire 1995-96 school year without the required permit.  (Tr. 56).


29.
On June 6, 1996, Biggs was involved in a severe automobile accident.  (Tr. 115).  The medication she was on for three months thereafter prevented her from taking her scheduled June 1996 ExCET exam.  (Tr. 116).


30.
She then registered for the November 23, 1996 exam.  (Tr. 118).  This is 12 months after her initial employment date of September 13, 1995; the results from this exam are not expected until December 20, 1996.  (Tr. 118).


31.
In August 1996, just as the new school year started, she learned her course load was significantly reduced, apparently because the principal had just learned that she had no permit and was not certified.  (Tr. 111-112).


32.
Biggs met with Warren to inquire as to what had happened.  (Tr. 85, 113).  Warren admitted that the District made a mistake.  Warren then began attempts to secure a one-year extension because fault with regard to the permit lay with DISD.  Biggs felt that SBEC would probably approve it because of the reassurances from Warren and because Warren sent her back to work.  (Tr. 82, 83, 127).


33.
About a week later, Biggs returned on September 6, 1996 to visit again with Warren about her teaching status pending the November ExCET exam.  Warren advised Biggs that SBEC had refused such an extension and that DISD was terminating her because she had not timely taken and passed the ExCET exam.  (Tr. 131, 132).  On that occasion, Warren gave Biggs a copy of the termination letter.  (Ex. 4; Tr. 114).


34.
At or about the time that Biggs first went to see Warren about the problem, DISD had already made a decision to terminate her, but it apparently had not communicated the information to Warren.  As another example of the poor administrative handling of this matter by DISD, they addressed the August 20, 1996 termination letter Cheryl Biggs, and then sent it to an address that she had not lived at for at least four years.  (Tr. 128).  Moreover, it was not even the address that was reflected on her application form of just a year before.  (Ex. 1).  


35.
On November 11, 1996, Warren wrote the SBEC in one last effort to seek a waiver of the circumstances so that Biggs could teach during the 1996-97 school year on a nonrenewable permit.  (Ex. 7).  On November 18, 1996, SBEC suggested that such a permit might have been possible if the District had timely submitted the appropriate materials and application fee in 1995; however, since it was not done, it said Biggs could not continue in the same assignment until she passed the ExCET exam.  (Ex. 8).



Discussion

The circumstances surrounding DISD's recommended termination of a fine teacher named Biggs are, indeed, unfortunate.  It is a tragically ironic situation where a serious breach of attention to administrative detail by DISD in September of 1995 doomed an attempted interim and fair resolution of the problem one year later.  When DISD failed to apply at the outset for a one-year nonrenewable permit, it removed the opportunity for SBEC to consider the circumstances of her serious automobile accident in June 1996, and perhaps extend the permit as had been done in the past for the District, although those extensions may have been under admittedly different circumstances.


The initial DISD error certainly compounded the problem before us.  If the application for the permit had been duly and timely submitted, then Biggs' name would have been placed on a tracking list for those teachers in the District who are "on permit."  In that event, they are sent letters specifically advising them that they have to successfully complete the ExCET exam within one year of their employment; otherwise, they cannot be certified and will not be retained.  


The tracking list is the source for another letter in which the teachers are advised of the dates for workshops concerning the exam.  In those workshops, the deadline would obviously be discussed.  Finally, principals are sent the tracking list.  With it they can monitor and counsel their teachers to insure the deadline is met so that they will not lose a teacher after a year at their school.


Sadly, Biggs' name never made it to the tracking list.  No letters were ever sent to her nor was her principal aware of the lack of certification until it was too late for the District to assist Biggs.  But while DISD was at fault in many respects in this embarrassing situation, Biggs must share responsibility in the outcome as well.


DISD's means of communicating the ExCET deadline is not limited to some form of writing.  Granted, when all steps in the employment process are properly followed in an application for a job and, if necessary, a permit, DISD appears to be diligent in disseminating written information about the ExCET deadline information.  In this case, however, Biggs' information came from a number of sources in a manner that should have adequately indicated to her that she had a one-year deadline.  While Biggs argues that Warren and Sifuentes did not tell her about the deadline, I find that the circumstances surrounding Biggs' discussions with Warren and Sifuentes indicates that they most likely advised her of the deadline.  One year to take and pass the exam to become certified is a critical topic of discussion at interview time and is not something generally susceptible to an inadvertent omission in the interview and counseling process.


Although she claims she did not read the Application Packet in her possession that spelled out the deadline in very clear terms, it was nevertheless in her possession and she thus had constructive knowledge of the deadline.  Additionally, the test dates for the 1995-96 school year were on the next page of the Application Packet.  If this was the source of her test date knowledge, then she had the deadline information but a page away.


She testified that she also had study guides in her possession.  While they may not have come from DISD, the material in them would most likely have put her on notice to make inquiry about all aspects of the exam, including any completion deadline.


She also mentioned during the school year that her friends talked to her about the deadline.  Her position appears to be that this was not an "official notice" since it did not come from DISD administration.  That position misses the point.


Biggs' delay in taking the exam was ultimately turned out to be an unintended contributing factor when considered with DISD's administrative error.  Biggs could have taken the exam in November 1995 or February 1996.  For some reason she chose to wait until the third one scheduled one in April 1996.  After an unsuccessful attempt, she apparently registered to take it again in June 1996, but major injuries from an automobile accident prevented her taking it.  At that point, with the next exam not occurring until November, she was beyond the time to successfully complete the exam within one year of her date of employment.  That is, unless DISD were otherwise to be in a position to intervene on her behalf to secure an extension because of the accident.  However, because DISD erred administratively in the first instance, it procedurally foreclosed a means for everyone to fairly deal with her problem.


Faced with those circumstances, DISD simply chose to recommend her termination because she was not certified.  It is unfortunate, even somewhat troubling, that because of DISD's error they apparently did not even explore some other interim, alternative arrangements for a position for her that did not require certification.  


Thus, the only issue to be decided with regard to Biggs' recommended termination concerns whether she had notice of the requirement that she complete the ExCET exam within one year of her employment.  After considering the evidence, it is clear that while Biggs did not have as much notice as she might otherwise have had if DISD had not erred on her permit application, I nevertheless find that she had sufficient notice of the one-year deadline from several different verbal and written sources to have conducted herself accordingly.


Conclusions of Law

After due consideration of the evidence and matters officially noticed, and the foregoing Relevant Testimony and Findings of Fact, in my capacity as a duly appointed Hearings Examiner, I make the following Conclusions of Law:


1.
Pursuant to § 21.251, et seq., of the Texas Education Code, the Hearings Examiner has jurisdiction over this matter.


2.
Upon application for employment, if a teacher is not certified because he or she lacks having successfully completed the ExCET examination, a teacher may be employed under a one-year nonrenewable permit and has one year from the date of employment to successfully complete that exam.  Ms. Biggs, having failed to do so, was not in compliance with the policy, orders, and directives of the Board or General Superintendent and assistants as set forth in DFBA (local), nor with the terms of her 1996-97 contract of employment.


3.
The failure of Ms. Biggs to successfully complete the ExCET exam within one year from the date of her employment on September 13, 1995, constitutes good cause for her termination as a teacher in the Dallas Independent School District.  When she passes the ExCET exam, the opportunity exists for her to reapply for a position with DISD, but it does not operate retroactively to entitle her to compensation and other benefits forfeited in the interim.


4.
The fact that the DISD failed to make application for a one-year nonrenewable permit in a timely fashion and did not thereafter send a follow-up letter to Ms. Biggs specifically advising her of the need to complete the examination within one year does not constitute a valid excuse for the continuation of her employment as a permanent teacher in absence of appropriate certification.  There is no requirement that places the entire responsibility on DISD for making sure that a teacher is aware of the deadline.  In this instance, Biggs nevertheless knew or should have known of the one-year time limitation in which to successfully complete the ExCET exam based on her conversations about the same with friends, Warren and Sifuentes, as well as written notice of it in the Application Packet in her possession.


Recommendation

After due consideration of the evidence and matters officially noticed in the foregoing Findings and Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby


RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and 


IT IS FURTHER RECOMMENDED that Petitioner's recommendation be sustained.


SIGNED and ISSUED this 12th day of December, 1996.








JESS C. RICKMAN, III








HEARINGS EXAMINER

    � The matters set forth in the Synopsis section of Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.
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