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  STATEMENT OF THE CASE

                      OPINION OF THE HEARING EXAMINER

Manuel S. Garcia, hereinafter, “Respondent”, requested a hearing before an Independent Hearing Examiner after receiving notice from San Benito Consolidated Independent School District, hereinafter, “Petitioner”, on September 8, 1999, that Petitioner intended to terminate employment contract of Respondent for the school  year 1999-2000.  The basis for the proposed termination was an alleged misrepresentation by Respondent on his job application which Petitioner asserts is “good cause” for termination.  The case was presented to the Hearing Examiner along with the written motions and briefs in responses to those Motions and Briefs submitted by parties on or before October 19, 1999.  Petitioner and Respondent entered into an agreement that the case would be decided based on said Motions and written briefs during the telephonic scheduling conference held on September 24, 1999.  The agreement was memorialized in a letter sent to both attorneys that same date.


Petitioner contends that good cause exists for the termination of Respondent based on the alleged misrepresentation on Respondent’s job application under Policy DFBA(Legal).  The alleged event giving rise to proposed termination took place on May 18, 1999 when Respondent filled out a job application with Petitioner on page four of that job application is a question which inquires 

“Have you ever been convicted of , or pled Guilty or No Contest (Nolo Contendere) to a 

 felony or offense involving moral turpitude (including, but not limited to theft, rape, murder, swindling and indecency with a Minor)?

to which Respondent answered, “No”.  


Petitioner contends that because Respondent was arrested and convicted of the offense of Indecency With a Minor in Willacy County on September 21, 1990, and subsequently sentenced to a probationary period as a result of that conviction, he made material misrepresentations to Petitioner on is job application.  


Respondent contends that since the conviction of the District Court in Willacy County was reversed by the Thirteenth Court of Appeals on February 20, 1992, that that conviction no longer existed when he filled out the job application.  Respondent further contends that since an Order of Expunction was entered in that matter on June 16, 1997, he is entitled to deny the arrest and conviction for the offense, Indecency With a Minor, under the provisions of Article 55.03(2), Texas Code of Criminal Procedure.  


Respondent further contends that if  he is entitled to deny the conviction and arrest in the underlying matter, there is no misrepresentation made by him giving rise to good cause for his proposed termination as set forth in the notice letter given to him by Petitioner.

Petitioner contends that they are allowed to rely on the fact that a conviction was handed down by the Court in Willacy County regardless of whether or not that conviction was appealed and set aside by the Appellate Courts.  They cite as authority for their right to do that, Opinion by the Texas Commission of Education, styled Pierson v. Holliday I.S.D., Tex Dot. Comm’r of Educ.Decision No. 105-R21291(June 8, 1991).


The sole issue in this matter is whether or not Respondent’s answer of “No” to the question about conviction for felonies involving crimes of moral turpitude is a misrepresentation which constitutes good cause for terminating his contract.  






FINDINGS OF FACT

After considering the motions and responses of the parties together with the Affidavits of the parties and the exhibits attached as evidence to support the motions submitted by both parties, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact:

1.  On September 21, 1990 Respondent  was convicted of the offense of Indecency With a Child and a probation judgment was entered in the 100th Judicial District Court of Willacy County, Texas.  

2.  On February 20, 1992, an Appellate Opinion was published by the Thirteenth Court of Appeals in Corpus Christi, Texas setting aside the conviction of Respondent and reversing and remanding the case to Willacy County for a new trial.

3.  On June 16, 1992, the District Attorney,  Juan Guerra of Willacy County, Texas dismissed the charges against Respondent.
4.  On June 16, 1997, an Order of Expunction was entered in the 107th Judicial District Court of Willacy County, Texas.

5.  On May 18, 1999, Respondent filled out a job application seeking employment with Petitioner.  

6.  On that job application Respondent denied that he had ever been convicted of the felony offense of Indecency With a Child or any other felony offense involving moral turpitude.  

7.  Respondent denied being convicted of a crime involving moral turpitude based on the advice of his attorney and his belief that the Order of Expunction gave him the right to make such denials.

8.  On July 14, 1999, Petitioner and Respondent entered into a Probationary Contract employing Respondent for the school year 1999-2000.  

9.  After the contract was signed but before the commencement of classes, Petitioner’s Superintendent found out about the September 21, 1990  conviction of Respondent.

10.  On September 9, 1999, Petitioner’s President,  Oscar De La Fuente  gave Respondent notice of his  intention to recommend termination of his probationary contract.

11.  Upon receiving notice of the intent of Petitioner to terminate his contract, Respondent requested a hearing before an Independent Hearing Examiner.  

12.  Judicial notice is taken of Article 55.01 of Texas Code of Criminal Procedure.

13.  Judicial notice is taken of Article 55.03 of Texas Code of Criminal Procedure.

14.  Judicial notice is taken of  State of Texas v.  Oryano, 801 S.W. 2nd 128, (Ct App. Tex.-San Antonio), 1990).






CONCLUSIONS OF LAW


After considering the motions of the parties, the affidavits of the parties, the exhibits attached to the motions of the parties and the relative statutory and case law, in my capacity as Independent Hearing Examiner I make the following Conclusions of Law.

1.  This hearing was properly requested in compliance with Section 21.253 of the Texas Education Code.

2.  This hearing is authorized by Chapter 21, SubChapter F of the Texas Education Code.

3.  Petitioner is entitled to discipline its employees under its policy DFBA(Legal).

4.   Petitioner  is authorized to terminate its employees for good cause and is further authorized to make a determination as to what “good cause” is under its policy DFBA (Legal).
5.  The Appellate Opinion entered by the Thirteenth Court of Appeals on February 20, 1992 sets aside the prior conviction of  Respondent and makes it a anulity.

6.  The Order of Expunction entered on June 16, 1997 by the 107th District Court in Willacy County speaks for itself and is evidence that the 3 prong test which must be met before an expunction can be granted as a remedy or relief was satisfied by the pleadings and evidence presented to the Court. This Hearing Examiner therefore can conclude nothing other than  the charges attendant to the conviction have been dismissed and there is neither a conviction nor any record of charges or arrest currently existing against Respondent in the underlying  matter in Willacy County.  

7.  Respondent is entitled to deny that he was arrested and/or convicted of the offenses related to the charges of Indecency With a Child for which he was  convicted in Willacy County.

8.  Respondent did not make a misrepresentation to Petitioner when he completed his application for employment and answered “No” to the question inquiring about conviction for crimes involving moral turpitude.  

9.  Petitioner is not entitled to discover and/or use for any purpose any information that they may have at their disposal about the arrest or conviction of Respondent according to Article 55.03(1) of the Texas Code of Criminal Procedure.  







Discussion


On  May 18, 1999, Respondent sought employment with Petitioner and filled out a job application to be employed as a teacher.  Based on the information on the job application Petitioner offered a probationary contract for one (1) year for the school year 1999-2000, to Respondent.  After that contract had been entered into between Petitioner and Respondent, Petitioner somehow found out about a court case in which Respondent was convicted of the offense of Indecency With a Minor in Willacy County in 1990.  


When Petitioner discovered that Respondent had been convicted of the crime of Indecency With a Minor a decision was made to terminate Respondent’s employment before the beginning of classes when Respondent reported for work in September he was given notice of the fact that his contract was being terminated because he had made misrepresentations in his job application.  


The protracted history of the arrest, trial and conviction of Respondent for the charge of Indecency With A Minor includes not only the arrest and conviction, but also a reversal of that conviction by the Thirteenth Court of Appeals in February of 1992.  That reversal resulted in the case being remanded back to Willacy County for a new trial.  Instead of retrying the case against Respondent, the District Attorney in Willacy County decided to dismiss the charges. 


After the conviction was set aside and the charges were dismissed Respondent’s attorney recommended to him that he have the records expunged so that he would be clear to deny the prior arrest and conviction in future applications for employment and other dealings where his criminal record might be of consequence.


A Motion for Expunction was presented to the District Court in Willacy County regarding  expungement of the file against Respondent.  An Order was entered expunging that file and removing all records of the arrest, court proceedings and other matters related to the charges that had been brought against Respondent.  After that Order of Expunction was entered in June 1997,  Respondent applied for employment with Petitioner in May 1999.  On his application for employment with Petitioner,  Respondent, in keeping with the advice of his attorney and his understanding of the Order of Expunction, denied the arrest and conviction for the crime of Indecency With a Minor.  


Article 55.03(2) of the Texas Code of Criminal Procedure provides that a person who has had an Order of Expunction entered is entitled to deny the occurrence of the arrest and the existence of the Expunction Order itself.  Furthermore, in paragraph 1 of that same Article there is a prohibition against the  use of records and files relating to a case in which an Order of Expunction has been entered for any purpose by anyone who should accidently come across those records. The net effect of the language in the statute is that because the Order of Expunction was entered in 1997, some 2 years before Respondent applied for employment with Petitioner, Petitioner is prohibited from discovering  any of the records that relate to that prior arrest and conviction in Willacy County.  Not only is Petitioner prohibited from discovering that the arrest and conviction exists, they are also, should they accidently become aware of that prior arrest and conviction, prohibited from considering that for any purpose.  What has happened is, Petitioner discovered an old arrest and conviction and used that arrest and conviction as a basis for proposing the termination of the probationary contract that they had entered into with Respondent.  That decision making process is prohibited by Article 55.03(1) of the Texas Code of Criminal Procedure.

          In its pleadings Petitioner cited Pierson v. Holiday ISD, Tex. Commir of Education. Decision-No. 105-R21291  in which the Commission of Education allowed a school district to consider a conviction for a crime involving moral turpitude as a basis for denying employment or terminating employment even though there was an appeal process on going at that time which might result in a reversal of that conviction.  That fact scenario is distinguishable from the present situation between Petitioner and Respondent in that the appeal process was on going at the time that the Holiday Independent School District made its decision to either not employ or terminate the employment of a potential teacher in that district.  In the instant case the appellate process was competed, the Court of Appeals had set aside the conviction and remanded the case for further consideration by the Willacy County District Attorney and the District Attorney had made a decision to dismiss the charges against Respondent.  Respondent had then gone further and had the entire matter expunged resulting in the record of his arrest and conviction being completely removed from all public records and denying any potential employer the right to use any information about that arrest and conviction for any matter in considering whether or not to employ Respondent.  


Petitioner  asked that this case be decided on the narrow question of whether or not Respondent made a misrepresentation in his application for employment when he denied that he had ever been convicted of a crime involving moral turpitude.  Because the Thirteenth Court of Appeals set aside that conviction and remanded the matter back to Willacy County for further consideration by the prosecutor who decided to dismiss the charges and because Respondent went even further and had an Order of Expunction entered removing all record of the arrest and conviction from public records there can be no misrepresentation by Respondent when he denies that arrest and conviction.

Article 55.03(2) of the Texas Code of Criminal Procedure specifically allows Respondent to deny the fact of the arrest and conviction for the matters which occurred in Willacy County.





   RECOMMENDATION

Based on the evidence and the applicable law, in my capacity as Independent Hearing Examiner, I recommend the following:

1.  That the San Benito Consolidated Independent School District disregard the recommendation of Oscar De La Fuente to terminate the probationary contract of Respondent.
2.  That Respondent be employed under the provisions of his probationary contract for the school year 1999-2000 and that any back pay withheld during a probationary period while this matter was being considered be funded immediately to Respondent. 

Signed this the 22nd day of October, 1999.






_________________________________________






Juergen Koetter






Hearing Examiner
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