DOCKET NO. 016-LH-1000

LA VILLA I.S.D., Petitioner                                §             BEFORE THE CERTIFIED

                                                                                 §        

VS.
                                                                     §              INDEPENDENT 

                                                                                 §

DR. FERNANDO CASTILLO, Respondent       §              HEARING EXAMINER   



Statement of the Case


Respondent was originally hired as Superintendent of La Villa Independent School District (Petitioner) on December 22, 1997 to begin on January 1998 for a two-year term to end in January, 2000.  (Exhibit P-8).  On May 3, 2000, La Villa Board of Trustees entered into a new contract with Respondent for a term of three (3) years, until June 30, 2003.  (Exhibit P-7).  In a letter dated October 12, 2000, Petitioner, La Villa Independent School District proposed termination of Respondent, Dr. Fernando Castillo’s (the Superintendent) three-year contract.  (Exhibit P-1).  Respondent pursued his appellate remedies by requesting a hearing before a Certified Independent Hearing Examiner.  During said hearing, Petitioner withdrew item numbers 13 and 16 as a basis for Respondent’s proposed termination and Respondent’s Motion for Involuntary Dismissal was granted as to item number 11 contained with Exhibit P-1.  (Exhibit P-1;  533: 8-9).


Victoria Guerra is the Independent Certified Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  The Honorable Ruben R. Pena of Harlingen, Texas represents the Petitioner.  The Honorable Kevin O’Hanlon of Austin, Texas, represents Respondent.  

Findings of Fact


1.
Respondent was employed as Superintendent of La Villa Independent School District beginning January 1998 for a two-year term to end in January, 2000.  (Exhibit P-8).


2.
In May 2000, Petitioner and Respondent entered into a new contract for a three-year term beginning July 1, 2000 to June 30, 2003.  (Exhibit P-7).


3.
Respondent was notified of his proposed termination via a letter dated October 12, 2000 as required by law, citing eighteen grounds for the proposed termination.  (Exhibit P-1).


4.
Respondent requested that a Certified Independent Hearing Examiner be appointed to make a proposal for decision as to whether “good cause” existed for his proposed termination.  


5.
The Board Minutes were not prepared for the months of November or December 1999 to May 2000.  (112:  17-25;  118:  1-7;  408:  23-25;  409:  1;  413:  9-11).  


6.
The Superintendent’s Secretary has always prepared the minutes of the Board meetings for the past fifteen years.  (112:  17-19;  315:  18-19).


7.
A complete record of the proceedings of the Board of Trustees’ Meetings was kept via a tape recording of the meetings.  (350:  18-22;  551:  13-22).


8. 
La Villa I.S.D. policies BDA (LOCAL) provides:  “The Board may assign a District employee to provide clerical assistance to the Board.”  (Exhibit D-3).


10.
La Villa I.S.D. policy BDAD (LOCAL) provides:  “The Secretary of the Board shall:  (1) Keep, or cause to be kept, an accurate record of the proceedings of each Board meeting…”  (Exhibit D-2).


11.
Although not directly assigned, the Secretary to the Superintendent, Alicia Leal, implicitly, traditionally, customarily and in practice, provided clerical assistance to the board by preparing the minutes of the Board of Trustees’ meetings.    (141:  9-16;   315:  11-19;  321:  2-4, 9-11;  422:  14-25;  423:  14-17).  


12.
Respondent was never designated by the Board of Trustees to be in charge of keeping minutes.  (321:  15-1;  322:  1-7).  


13.
The Superintendent’s contract does not require that he prepare Board minutes.  (Exhibits P-7 and P-8).  


14.
BJA (LEGAL), BJA (LOCAL) and CH. 11, TEX. EDUC. CODE  §11.201 do not require that the Superintendent prepare Board minutes.  (Exhibit P-5).  


15.
Alejo Salazar, who is presently President of La Villa I.S.D. Board of Trustees (309:  22-24), used to keep the minutes for the Board of Trustee meetings during his tenure as Superintendent for fifteen years.  (321:  5-8).


16.
While former Superintendent Alejo Salazar created the custom and practice of the Superintendent keeping Board minutes while he served as Superintendent, no evidence exists that this custom or practice should be imputed upon Respondent, or that Respondent had knowledge of said custom and practice when he began working for La Villa I.S.D.


17.
   Board President Alejo Salazar presented Respondent with an agenda item by Board President requesting that minutes from previous meetings be presented for approval.  (311:  8-15;  322:  8-18).  


18.
After Respondent was presented with an agenda item by Alejo Salazar to begin presenting some of the past board minutes, Respondent began presenting the past Board minutes for approval.  (311:  8-15;  322:  8-11).


19.
In November 1999, a verbal confrontation occurred between the Superintendent’s Secretary, Alicia Leal and Linda Pereyra, La Villa Independent School District Board of Trustees Vice President.  (113:  8-25;  114:  1-8;  139:  19-22;  143:  17-23).


20.
This confrontation between Alicia Leal and Linda Pereyra caused Alicia Leal to take medical leave from November 1999 until the middle of January 2000 (115:  19-25;  116:  1-12) and cease doing the minutes of the meetings of the Board of Trustees (119:  2-9;  145:  9-16).  


21.
In this confrontation, Linda Pereyra accused Alicia Leal of slanting the minutes toward a certain Board faction, and of intentionally omitting Linda Pereyra’s comments from the minutes.  (405:  15-25;  406-408).


22.  Linda Pereyra sought to have the minutes amended at the board meeting, but the minutes were approved as prepared by Alicia Leal and not in accordance to Ms. Pereyra’s wishes.  (407:  1-9).


23.
Linda Pereyra threatened to expose Alicia Leal during a board meeting, which she did, in a boardroom full of people.  (115:  10-17).  


24.
Alicia Leal filed a grievance against Linda Pereyra regarding harassment and threats by Ms. Pereyra.  (143).  


25.
At the grievance hearing which Alicia Leal did not attend due to her medical leave (169:  7-8)  and which was held in December 1999, no action was taken by the Board of Trustees because the Board had no authority to discipline a fellow board member.   (169:  12-14;  699:  21-24).


26.
In addition to being out on medical leave for a period of time, Alicia Leal also took a lengthy leave of absence for a period of time on two occasions:  once in 1998 (directly after the Respondent began working at the District) (148:  18-24) and again in 1999 (from November 1999 to May 2000.  (148).  


27.
During Alicia Leal’s leave of absence, no one completed the minutes for the months of November 1999 to May 2000.   (112:  17-25;  118:  1-7;  408:  23-25;  409:  1;  413:  9-11).


28.
Alicia Leal’s position of Secretary to the Superintendent could not be filled while she was out on a leave of absence.  (147:  3-12).


29.
La Villa I.S.D. Board of Trustees never directly assigned anyone to provide clerical assistance to the Board.  (142:  20-25;  417:  4-7;  426:  6-10).


30.
Respondent made attempts to obtain help from other employees to do the minutes, but they were afraid to get involved in the board controversies that had arisen or they had other obligations and were unable to do so.  (701:  20-25;  702-705).



31.
Threats were made by certain employees against other employees such as:  “you’re going to be next” or “then you will be on the other side” if they filled Alicia Leal’s position.  (703:  10-25;  704:  1-3).


32.
Respondent took action to correct the situation of backlog of minutes by the time that he was terminated.  (311:  8-15;  322:  8-11;  706:  4-25).


33.
No evidence exists that the Board of Trustees was harmed in any way for failure to prepare the minutes and present the minutes to them in a timely fashion.


34.
Respondent’s alleged failure to timely prepare board minutes and his alleged failure to have the board minutes timely approved, grounds 1 and 2 for Respondent’s proposed termination, do not constitute good cause for his termination. 


35.
The administration office was in need of additional help or staff during the time that Alicia Leal was employed.  (162:  20-25;  163:  1-3).


36.
As a result of needing additional help in the administration office, Alicia Leal accumulated over time or comp time.  (162:  20-25;  163:  1-3).  


37.
Board Policy DEA (LOCAL) provides:  “Non-exempt employees shall be compensated on an hourly basis for all hours worked each week and shall be compensated for overtime in accordance with federal regulation and the District’s compensation plan.  Non-exempt employees shall not work overtime without prior approval of their supervisor.”  (Exhibit P-13).


38.
At the time that Respondent’s contract was renewed, the Board of Trustees was aware that Alicia Leal had been working extended overtime hours preparing Board materials and agendas, and attending Board meetings and preparing minutes of the meetings for presentation to and approval by the Board.  (550-551).


39.
The Board never voiced concern or instructed Respondent to disallow Alicia Leal to continue accruing overtime.  (593:  1-25;  594:  1-7).  


40.
When Alicia Leal was hired prior to Respondent’s employment with Petitioner, she had been informed that she would be paid overtime and comp time.  (121:  20-22).  


41.
The majority of Alicia Lea’s overtime claims were earned as a result of performing Board related work or special projects authorized by the Superintendent.  (136-138).


42.
With the exception of earning overtime during lunch breaks, which Respondent instructed the business office to delete as unauthorized, Respondent authorized all of Alicia Leal’s overtime.  (711-713).


43.
It was originally agreed that Alicia Leal would take her leave as compensatory time.  but after she left her employment with the District, overtime pay was the only way to pay her for her time.  (120;  182:  1-20).


44.
Alicia Leal made a claim for overtime with the Department of Labor because upon her departure, she had not been compensated for her overtime.  (120:  9-19).  


45.
While working for the School District, Alicia Leal used her earned overtime or comp time by taking it in the form of leave with pay.  But when she left employment, she could no longer be paid her earned overtime or comp time, except in the form of monetary remuneration.    


46.
Under Respondent’s management, LVSD had deleted a clerical position, which had remained budgeted.  The money allotted to that deleted clerical position, which had been budgeted and a miscellaneous expense item in the Superintendent’s budget were available sources of funds to pay the overtime claim in the 1999-2000 school year budget.  The amounts budgeted for the clerical position and miscellaneous expenses were never exceeded as a result of Alicia Leal’s claim for overtime.  (714-715).       


47.
Other former District employees, including Board President, had accrued leave payments far in excess of that claimed by Alicia Leal.  Board President Salazar received approximately $29,000.00 when he left the District as an employee.  Another employee received in excess of $73,000.00.  (709). 


48.
Respondent delegated the responsibility of responding to the Department of Labor to Mr. Saldana, the District’s Business Manager.  Any failure to timely respond was Mr. Saldana’s responsibility.  (372:  8-22;  373:  13-25;;  374:  1-4).


49.
Respondent fully complied with La Villa I.S.D. policy concerning overtime.  As Superintendent, he was authorized to expend District funds for overtime.  The funds that were expended were within the authorized budget.  (627:  7-25;  628:  1-5, 10-25).


50.
Ground number 3 for the proposed termination of Respondent, his alleged “failure to properly supervise an immediate subordinate, to wit:  Mrs. Alicia Leal, which caused the district to incur liability for overtime” does not constitute good cause to terminate the Respondent.  


51.
Ground number 4 for the proposed termination of Respondent, his alleged “failure to timely respond to the Department of Labor Wage and Hour division on Mrs. Leal’s overtime claims” does not constitute good cause to terminate the Respondent.


52.
Ground number 5 for the proposed termination of Respondent, his alleged “failure to comply with board policy regarding overtime in Mrs. Leal’s case” does not constitute good cause to terminate Respondent.


53.
Ground number 6 for the proposed termination of  Respondent, his alleged “failure to document and or reprimand an immediate subordinate, Mrs. Leal, regarding procedures to obtain approval for overtime” does not constitute good cause to terminate Respondent.  


54.
Ground number 7 for the proposed termination of Respondent, his alleged “failure to implement procedures and or practices district wide to prevent a reoccurrence of overtime claims” does not constitute good cause to terminate Respondent.


55.
Ground number 8 for the proposed termination of Respondent, his alleged “negligent [sic] in overseeing Mrs. Leal has exposed the District to a claim of over $6,000.00 for overtime by Mrs. Leal” does not constitute good cause to terminate Respondent.  


  56.
No evidence exists that Respondent failed to receive and review invoices for the attorneys’ fees for services rendered.  (350:  7-10).


57.
The law firm of Montalvo & Ramirez provided invoices to the district, and the Montalvo & Ramirez invoice numbers were duly recorded on the District purchase orders.  (350:  1-25).


58.
It was normal District procedure to authorize the payment of professional services via a purchase order.  This procedure is consistent with state law and Texas Education Agency recommendations.  (236:  15-25;  237:  1-17;  366:  9-14).  


59.
Respondent changed the practice of routing the Montalvo & Ramirez bills to the business office for two reasons.  First, he believed that someone in the business office was leaking confidential attorney-client information outside the District offices.  Second, the attorney fee bills were in part for consultation regarding the possible termination of the business manager.  The Superintendent had valid reasons for altering the procedures regarding who approved the purchase orders.  (239:  13-24;  556).


60.
The Superintendent is fully authorized to approve purchase orders.  (306:  4-25;  366:  15-19;  630:  10-16).  


61.
La Villa I.S.D. Policy (BP (LOCAL) provides in part that:  


“the Superintendent and administrative staff shall be responsible for developing and enforcing procedures for the operation of the District…”


“All administrative regulations shall be under the direction of the Superintendent;  variations from defined procedures shall be with the prior approval of the Superintendent…”


“Administrative regulations may be amended at any time by the Superintendent.” 

(Exhibit P-3).


62.
No law or policy exists that mandates that the Business Manager to approve purchase orders.  (366-370).


63.
The Superintendent may change the business practices of the school district.  (Exhibit P-3 and stipulation by counsel for the Petitioner, 515:  1-3).


64.
All attorneys’ fees purchase orders were presented to the Board and have been recorded in the amended budget and paid.  (381:  14-16;  Exhibit D-12).


65.
  The Superintendent did not fail to properly handle the attorneys’ fee bills in accordance with law and District policy. 


66. 
Despite all the complaints by Mr. Sandoval of the alleged deficiencies by Respondent, the School District came out with a clean bill of health in the year’s financial audit.  397:  18-22).


67.
Ground number 9 for proposed termination of Respondent, his alleged failure “to require all vendors, and specifically, this former school attorney to provide statements for services and permitting payment via purchase orders without substantiation of work done” does not constitute good cause for the termination of Respondent.


68.
Ground number 10 for the proposed termination of Respondent, his alleged “circumvention of standard business [sic] by making payment via purchase order of your former school attorney and failing to provide invoices to the business manager” and failing “to obtain the signature of the business manager on the purchase orders which is in violation of standard business and accounting practices” does not constitute good cause for the termination of Respondent.  


69.
In January, 2000, Respondent re-classified a District employee, Luis Garcia, from the position of janitor to head janitor at the middle school.  This occurred when the incumbent head janitor at the middle school was transferred to a budgeted position at the newly opened elementary campus as its head janitor.  (431-437;  555).  


70.
The transferred head janitor occupied a slot that had been budgeted by the Board of Trustees as a part of opening the new school.  In transferring Luis Garcia to the position of head janitor, and in reclassifying him, the annual budget was not exceeded.  (299:  17-18).


71.
The business office and Mr. Sandoval were aware of the reclassification and paid the increase without informing the Board.  (297:  23-25;  298:  1-4).


72.
Respondent discussed the reclassification with the Board President in January 2000 before he made the decision to reclassify or reassign Luis Garcia.  The Board President did not feel it was necessary to seek Board approval for the reclassification of the employee even if the employee got a higher salary as a result of reclassification.  (555:  15-25).


73.
District Policy DEA (LOCAL) provides in part:


“The Superintendent shall recommend to the Board for approval pay structure and compensation plans for all District employees…”


“All employees shall be paid within the assigned pay ranges unless other exceptions are granted by the Board.”


“The Superintendent shall recommend to the Board an amount for employee pay increases as a part of the annual budget.  Any further increases shall be subject to Board approval.  

(Exhibit P-13).


74.
District Policy DCD (LOCAL) provides in part for at-will District employees that: 


“The Board retains the authority to employee and dismiss…auxiliary support employees.”


“The Superintendent or designee has sole authority to notify employees of assignments, compensation rates and conditions of employment.”  


(Exhibit P-16).



75.
Board Policy BJA (LOCAL) Item 26, the Superintendent is expressly delegated the duty and authority to “interpret Board policies to staff, parents, and community.” (Exhibit P-43).  



76.
CH. 11, TEX. EDUC. CODE, §11.201(d)(2), the Superintendent is statutorily authorized to assign and reassign personnel.  This provision is incorporated in paragraph 2.1 of Respondent’s 1998 contract.  (Exhibit P-8;  325:  6-19).



77.
Respondent’s May 2000 contract expressly provides in Paragraph 2.1 at page 1 that:  “It shall be the further duty of the Superintendent to assign, reassign, and evaluate all of the employees of District…”  (Exhibit P-7).



78.
It is generally understood among  Superintendents in similarly situated districts that  Superintendents may reclassify personnel without Board approval as a part of their authority to assign and to reassign personnel.  This is also true with the Petitioner.  (323-325;  637-638).



79.
The reassigned employee’s salary was within the salary range for Head Janitors.  It was less than the incumbent Head Janitor’s salary due to the 



reassigned employee’s lesser tenure as a supervisor.  (718:  6-25).



80.
The new Board of Trustees in its budget maintained the newly promoted Head Janitor Luis Garcia’s salary for the 2000-2001 year.  This decision was made after the Board became “aware” of Respondent’s alleged violation in reclassifying Luis Garcia.  (301:  12-17).



81.
The Superintendent’s interpretation of Board Policy DCD (LOCAL) as giving him the right to reclassify incumbent employees to new positions and to assign them a new rate of pay within the scale adopted by the Board is a reasonable interpretation in light of the language of the Board Policies and the customs and practices within similarly situated school districts in Texas.  (716-719).



82.
Ground number 12 as a proposed ground for Respondent’s termination, his alleged violation of “board policy in authorized [sic] a salary increase of an hourly employee in the amount of approximately $2,000 without board approval” does not constitute good cause for the termination of Respondent’s employment contract.



83.
The Bond Counsel firm of Montalvo and Ramirez had been retained under contract as early as 1997, before Respondent was employed by Petitioner.  (Exhibit D-14;  557:  8-11).



84.
The attorney/client relationship between Montalvo & Ramirez was ongoing under a 1997 contract, before Respondent became employed by Petitioner.  (557:  8-11).



85.
The 1997 contract between Petitioner and Montalvo & Respondent contained a provision that the contract was automatically renewed by the Board of Trustees unless it was terminated by express action of the Board.  (Exhibit D-14).



86.
No evidence exists that new bids for bond counsel were ever solicited.  (557-558).



87.
Montalvo & Ramirez acted as District bond counsel in 1997 and again beginning in 1999 for a bond election held in 1999, but for which bonds were not actually sold until September of 2000.  (Exhibit D-14).



88.
On May 26, 2000 the firm of Montalvo & Ramirez sent the district an unsolicited draft contract that was identical in each and every respect to the 1997 contract.  No evidence exists explaining the reason why a new identical contract was needed.  (720-722;  Exhibit P-39).



89.
The Superintendent did not present this new draft to the Board for approval because he did not feel it was necessary in light of the firm’s satisfactory performance and the fact that the attorney-client relationship was being satisfactorily handled under the previously executed 1997 contract.  (719-721).



90.
No Board policy exists that would require Respondent to have presented the new contract from Montalvo & Ramirez to the Board.


91.
Respondent’s contract did not require him to present the new contract from Montalvo & Ramirez to the Board.  (Exhibits P-7 and P-8).


92.
Ground number 14 as a proposed ground for Respondent’s termination, his alleged “failure to present to the board bids for bond counsel and [his] failure to bring to the board the contract for bond counsel” does not constitute good cause for the termination of Respondent.  


93.
Mr. Erasmo Alvarado had been designated by action of the Board of Trustees as “Architect of Record” for the LVISD at all times material to these proceedings.  He had been selected by the Board after an interview and had a contract signed by the School Board President. (86-87; 107; 598)


94.
Mr. Alvarado was assigned by the Superintendent to draw plans and specifications to add bathrooms to the administration building.  The amount of the contract was for five thousand, five hundred dollars ($5,500).  (80-81).


95.
The remodeling of the administration building was specifically included in the Board budget for the 1999-2000 school year, the year in which Mr. Alvarado was engaged. (302-303; Exhibit D-8).


96.
The Board had budgeted six thousand dollars ($6,000) for the remodeling project.  Mr. Alvarado’s fees were within the project budget, and the entire project could have been completed with the project budget.  (303; Exhibit D-8).


97.
Board Policy CH (LOCAL) specifically provides:


“The Board delegates to the Superintendent or designee the authority to determine the method of purchasing in accordance with CH (LEGAL) and to make budgeted purchases.  However, any purchase that costs on aggregate to a cost of $10,000 or more shall require Board approval before a transaction can take place.” (Exhibit D-1).


98.
Because the architect’s fees were less than $10,000 in total and within the District budget, the Superintendent was authorized by express Board policy to employ the services of the architect of record to develop plans and specifications for the budgeted administration office remodeling.  (352).


99.
The employment by Respondent of Mr. Alvarado was within Respondent’s express authority and the relevant budget, and does not constitute good cause for his termination.  (589).


100.
During the time relevant to this proceeding, the individual in charge of employee service records was Sam Gonzalez.  Respondent had delegated this responsibility.  (442-443).


101.
The only evidence and testimony admitted in the record indicates that Respondent was casually informed of the records as follows:


Some time back, which I can’t recall, there was - - I mentioned it in reference to these service records not being signed.  I also had Ms. Nunez, my secretary, also speak to Respondent at one time.  And for whatever reason they were not signed. (444).


102.
Before he signed employee records, Respondent wanted to confirm employee leave balances against other District records.  Respondent had not completed his confirmation against the leave records when he was suspended on August 10, 2000.  (725-726).


103.
Mr. Sam Gonzalez, the LVISD Personnel Director, kept LVISD leave records. (383-384).


104.
Respondent had signed employee service records when they were presented to him for the previous year.  He also testified that there were inaccuracies in the leave balances compiled by the District’s personnel department.  His testimony regarding the errors from the previous year was uncontested. (725-727).


105.
Given the previous year’s inaccuracies, it was reasonable for Respondent to seek verification before signing the official documents.


106.
Given that the Superintendent was busy preparing the 2000-01 budget and attempting to fill key employment vacancies during the summer of 2000, the fact that the service records were unsigned as of August 10, 2000 is not unreasonable.


107.
The end of the fiscal year for which the permanent records were to be signed ended on August 31, 2000.  (319-320).


108.
Respondent was suspended on August 8, 2000, a date before the end of the fiscal year.  (Exhibit D-9).


109.
The Board has no policy, nor has it given the Superintendent any direction to sign employee service records by a certain date.


110.
It is common in the public schools for unsigned service records to be circulated among districts and to be relied upon.  (643)


111.
Petitioner presented no evidence that any identified individual employee or former employee was harmed or even inconvenienced by Respondent’s failure to sign the service records by August  8, 2000.


112.
Petitioner failed to present any evidence that anyone ever raised the issue of service records other than when the stack was originally presented and when the termination letter was signed.


113.
Respondent’s failure to sign the employee service records violates no District policy, not does it deviate from the standard of performance in similarly situated districts so as to destroy the employer-employee relationship.  It does not constitute good cause for his termination. (643)


114.
In the absence of notice and an opportunity for the Superintendent to remediate any alleged performance issues, the Petitioner has not demonstrated good cause for the termination of Respondent’s employment contract.  The Record reflects that Respondent has been responsive to the Board requests.  Respondent’s responsiveness is a good indication of his attempts to meet the priorities of the new Board majority. (626-627)


116.
The Board’s decision to terminate Respondent in spite of the progress being made is a clear indication of the bad faith of the Board.

Conclusions of Law

117.
Jurisdiction is proper under Texas Education Code Section 21.251.


118.
Petitioner is bound by its contractual obligation to Respondent until June 30, 2003.  His contract may be terminated pursuant to TEC § 21.211 only for good cause.


119.
As defined in Kinsey v. Quinlan ISD, TEA Docket No. 104-R2-598 (Tex. Commr.Edu. 1998) at page 11, good cause for termination means:


“[T]he employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.”


120.
The Board is charged with constructive knowledge of its own adopted policies whether an individual Board member has actual knowledge or not.


121.
Nowhere in the Board policies is the Superintendent charged with the preparation of Board minutes.  Instead, it is the Board Secretary’s responsibility to see that an accurate record of the Board’s proceedings is kept.  The Board has the authority to designate a clerical employee to assist the Board.  The Superintendent not required by contract to prepare Board minutes.


122.
Under Board policies and the contract of the Superintendent, the Superintendent is not required to keep Board minutes and was not by the temporary lapse in preparation of Board minutes in violation of his contract, Local Policy, or any provision of state law.  While the Superintendent could have been assigned to have minutes prepared under the “other duties as assigned by the Board” provisions of the Local Policy, the fact is that  the Board failed to so assign these duties.  Under the circumstances, Respondent did not fail to perform his duties in the scope of his employment as a person of ordinary prudence would have done.  Thus, there are no grounds for termination.


123.
Had the Board wished to correct the minutes issue at an earlier date, it could have charged Respondent with this additional duty.  From the evidence it is clear that, had the Board chosen to do so, Respondent would have complied with the request.  No action taken by Respondent was insubordinate or inconsistent with the existence of a normal employer-employee relationship.



124.
Respondent is not imputed with knowledge of the district’s customs, practices and policies that the Superintendent is responsible to take the minutes at Board meetings and transcribe them for Board approval.


125.
As Chief Executive Office of the District, Respondent was fully authorized to approve overtime compensation for any District employee including his secretary, Ms. Leal, under Board Policy DEA (LOCAL).


126.
Respondent’s approval of overtime was within his budget and within his authority as Superintendent of the District, and it was within his authority as Superintendent of the District to assign personnel under Board Policy BJA (LOCAL) Item 10.

127.
There is no policy requiring written approval for overtime.  The verbal approval was sufficient.  Respondent was not negligent in authorizing overtime, nor was he required to reprimand or otherwise constrain Ms. Leal for accruing the same.  As long as the expenditure was within the District’s budget, the Superintendent was authorized to allow overtime.

128.
Good cause does not exist to terminate Respondent on the issue of overtime of Alicia Leal.

129.
The Superintendent has the authority to begin purchase orders for the employment of the District’s attorneys, and he had the authority to change the district purchases for issuing purchase orders.  

130.
Good cause does not exist to terminate Respondent’s contract on the grounds of purchase order procedures utilized by Respondent.  

131.
Respondent was specifically authorized by Board Policy DCD (LOCAL) to assign an incumbent employee to a new position and to set the compensation rate for that assignment.  The Board retained the authority to hire new employees by DCD (LOCAL) but, once hired, the Superintendent had the authority to assign employees to positions.

132.
The Superintendent’s authority to assign compensation rates is limited by the salary classification scheme adopted in connection with the budget under Board Policy DEA (LOCAL).  The Superintendent may not exceed the pay assigned to the various positions without Board approval.

133.
In reassigning the new middle school janitor, Respondent was within his authority to assign a compensation rate commensurate with the janitor’s new position.  Since the new salary did not exceed the District pay scale, no Board authorization was required.

134.
Because the Board expressly delegated to the Superintendent the authority to interpret Board policy for Employees under Item 26 of Board Policy BJA (LOCAL), the Superintendent had the express authority to interpret Board policy as giving him the right to reassign existing employees and assign them to new compensation rates within the scale adopted by the Board.  Good cause does not exist to terminate Respondent for his reassignment or reclassification of the Janitor.

Recommendation:



After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that La Villa I.S.D. adopt the foregoing Findings of Fact and Conclusions of Law;   grant Respondent’s appeal from his proposed termination;  reinstate Respondent and award him back pay if he has not already been receiving pay as a result of a suspension with pay.  La Villa I.S.D.’s proposal to terminate Respondent’s contract should be denied


SIGNED this 18th day of December, 2000.







________________________________







Victoria Guerra







Certified Independent Hearing Examiner

CERTIFICATE OF SERVICE

I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon the persons named below, by replacing a copy of the Proposal for Decision in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below
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