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Statement of the Case
Respondent Hector Grant, challenged the proposed action of Petitioner, Brownsville Independent School District (hereinafter “BISD”), to terminate his continuing contract of employment as a teacher.  Mr. Grant appeared pro se.  BISD is represented by J. Erik Nichols of the Law Firm of Henslee, Fowler, Hepworth & Schwartz in Houston, Texas.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.


Findings of Fact
After due consideration of the credible evidence and the matters officially noticed, in my capacity as a hearing examiner, I make the following Findings of Fact.  (Citations to the evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact.  All references to Exhibits are referenced Petitioner’s Exhibits unless otherwise indicated):

1.  Mr. Grant was employed by BISD as a teacher for Besteiro Middle School.  His employment began August 1998.  Mr. Grant took a medical leave of absence officially on March 1, 1999; however, his last day of teaching was February 24, 1999.  In the interim, Mr. Grant was absent from teaching on the following days: 1/22/99; 1/2799-1/29/99; 2/4/99-2/6/99; 2/24/99-2/25/99; 3/1/99-3/5/99.  (Ex. T).

2.  A correlation existed between the times that Mr. Grant was absent and the times that he was given directives or confronted about his unsatisfactory or unacceptable performance.  (Ex. T; Tr. 38:16-23).  

3.  On many occasions, Mr. Grant would not call in on a timely basis to report that he would was not going to report to work.  (Tr. 39:5-13).

4.  On or about October 16, 1998, Mr. Grant was evaluated by Mr. Savage, the Assistant Principal at Besteiro Middle School, under the Professional Development and Appraisal System, hereinafter referred to as “PDAS.”  (Ex. Y1-Y5).  

5.  Domain II, “Learner Centered Instruction” was left open and the evaluation was not completed on October 16, 1998 due to Mr. Savage’s concern that Mr. Grant’s performance was unsatisfactory or below average in that particular domain.  Mr. Savage made a comment in this Domain to “check variety and connections for all students to relate the instruction to the interest and needs of various students.”  

6.  On or about December 8, 1998, Mr. Savage conducted a walk through in Mr. Grant’s classroom to follow up on and complete Domain II of the PDAS evaluation.  (Ex. X)  

7.  In this December 8, 1998 walk through, several arenas under each domain resulted in a “questionable” evaluation.  The following observations were made in this December 8, 1998 walk though: “When entering the room at the beginning of the class the teacher called the role and then began immediately discussing a science topic, addressing one individual.  The mood was not positive.  It was observed that there was no clear objective present, implied or otherwise.  There was no objective on the board, in a handout, or in the discussion for the time that the visit was made.  Most students were sitting without a task other than listening to the teacher address one student.  The teacher continued without a specific objective fragmented with pieces of information.  There was no real structure visible.  It was observed that most students were not in touch with what was going on .  When the teacher addressed the class with a question, seldom did more than one student respond.    Laser disk was used with some difficulty.”  The following recommendations were made to Mr. Grant in this walk through evaluation:  “Have a seating chart so that students will not have to respond and will be on task momentarily after entering the room.  The time can be used for instruction, i.e., a TAAS or a sponge activity that relates to the current objective.  If you must chide an individual at the beginning of a class period, then bring it to a positive end for the benefit of the whole class.  Have a structured plan prepared each day which includes an introduction of a new objective or the review of one which follows the lesson cycle.  Expect students to begin their activity and be engaged in learning the whole period.  Use manipulatives, resources, and hands-on activities to keep students on track with the objective.  Create a student centered classroom that includes a guided practice, a [sic] independent practice, monitoring, reteaching and questioning assessment.  Be prepared when using technology.  Use it with the objective in mind.”  (Ex. X).

8.  Mr. Grant acknowledged receipt of this walk through evaluation form.  (Ex. X).

9.  As a result of the questionable items which resulted from the December 8, 1998 walk through, an Intervention Plan for Teacher in Need of Assistance (hereinafter “TINA”) was developed, with input from Mr. Savage the Assistant Principal, Mr. Vasquez the Principal, Mr. Grant and the Dean of Instruction in order to help Mr. Grant meet the guidelines of BISD and PDAS.  The period of intervention was from December 14, 1998 to February 5, 1999.  (Ex. Z1).

10.  This TINA (Ex. Z1) listed Domains I through V as those in which Mr. Grant was in need of assistance.  

11.  This TINA (Ex. Z1) listed “professional-improvement activities and dates for completion” as follows:

1.
Prepare and use a seating chart for role by 12-14-98.

2.  
Math problem of the day coordinated with math department used as sponge activity by 12-14-98.

3.     
Science objective on the board written daily with structured plan in 


addition to he lesson plan on how the objective will be implemented.

4.
Provide activities which include manipulatives, hands on projects and other student centered instructions on a regular basis by 12-14-98.

5.
Pre-check equipment before using in a lesson.

12.  The deadline by which these factors listed in TINA (Ex. Z1) had to be completed pre-dated the signing of the TINA by Mr. Savage, Mr. Vasquez and Mr. Grant for the reason that Mr. Grant had previously been told to complete these items in the formal walk through dated December 8, 1998 (Ex. X).

13.  This TINA (Ex. Z1) listed “evidence that will be used to determine that professional-improvement activities have been completed” as follows:

1.  
Seating chart and observation.

2.
Objective on board and written plan kept with lesson plan book.

3.
Lesson plans, daily structured plan and observation.

4.
Observation.

14.  This TINA (Ex. Z1) listed “directives for changes in teacher behavior and time lines” as follows:

1.
Lessons will be student centered and provide for active successful learning.

2.
Monitor instruction and provide feedback to students.

3.
Vary instruction while following the lesson cycle.

15.  This TINA (Ex. Z1) listed “evidence that will be used to determine if teacher behavior has changed” as follows:

1.
Observation by appraiser.

16.  Mr. Grant acknowledged that he had received and reviewed this TINA (Ex. Z1) with his appraiser and principal on December 16, 1998.

17.  In the interim, on or about 2/2/99, another walk through occurred in Mr. Grant’s class where it was noted by Mr. Vasquez that Mr. Grant was allowing students to grade papers.  (Ex. P; Tr. 32).

18.  Mr. Grant acknowledged receipt of this directive.  (Ex. P). 

19.   A follow up of this TINA (Ex. Z1) was made as indicated by the second page of the TINA (Ex. Z2) which was acknowledged and signed as received by Mr. Grant.  (Ex. Z2).  This follow up is dated on or about February 22, 1999.

20.  This follow up (Ex. Z2) occurred as a result of the domains which Mr. Grant was in need of assistance as indicated in Ex. Z1.  It also occurred as a result of a walk through conducted by Mr. Savage.  (Tr. 88:11; 90:22).  

21.  This follow up (Ex. Z2) indicated that the TINA  plan (Ex. Z1) was not successfully completed by Mr. Grant for the following reasons:

1.  
The seating chart for role was in place but not being followed.  Students were not sitting according to the chart.
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There is no evidence of a coordinated math department “problem of the day” sponge activity on the board or in the lesson plan.

3. There is no evidence of a daily detailed structured plan written in addition to the lesson plan on how the objective will be achieved.

4.
Lesson plan not being followed.  As of 2/18/99 the objective indicated in lesson plan should be “Archimedes Principal.”  Instead, students were taking their “Six Weeks Test” which, according to school policy “master schedule” should have been given on 2/17/99.  Thursday, 2/18/99 was reserved testing for the electives and physical education.  The Dean of Instruction and the Science Department head were not advised of this change.

22.  This follow up (Ex. Z2) states further action to be taken as follows:

1. Insist that students sit according to the chart. If seating changes are made, then change the chart.  Any temporary seating changes made to accommodate testing or classroom discipline can be illustrated on auxiliary seating charts.

2. Separate from the lesson plans, the daily coordinated math problems to be used as sponge activities will be submitted to the Dean of Instruction each Friday by the end of the day for the following week’s activities.

3. A detailed structured plan written in addition to the lesson plan on how the objective will be achieved for each day’s instruction will be turned into the Dean of Instruction each Friday by the end of the day for the following week’s activities.

4. Any deviation from the lesson plan that is contemplated must be approved by the Dean of Instruction and requested in writing no less than the day before the instructional change is anticipated.

5. All of the expectations above are to be in effect immediately following the receipt of this TINA; and they are to be in force throughout the remaining portion of this school year, 1998-1999.

23.  On February 23, 1999, a conference was held with Mr. Grant, Mr. Savage and Mr. Vasquez.  In this conference, Mr. Grant was explained the purpose of PDAS and was told that he had not responded to the assistance or direction that was given to him to insure his success in the classroom.  Mr. Grant responded by telling Mr. Savage that he was a “gopher”.  This conferences was recorded in a memorandum dated 2/23/99, which Mr. Grant received and signed.  (Ex. R).  

24.  Another memo dated February 23, 1999 was given to Mr. Grant indicating that Mr. Grant did not have his lesson plans available for an impromptu review on this date.  Mr. Grant responded by saying that he was not sure where they were; but that it did not matter because he singly knew what he had to do for the day.  Mr. Grant was admonished in this memo that it is his responsibility to have his lesson plans up to date, organized, and available at all times.  Anything short of this is unsatisfactory.  (Ex. S).    

25.  On March 12, 1999, Mr. Grant was given a memo indicating that certain Domains in his PDAS were left open for review upon receipt of further information.; that a walk through did occur on 12/8/98 which provided further input as to the PDAS status for Mr. Grant; and that some criteria on Mr. Grant’s formal observation will change because of the unsatisfactory evidence gleaned from the walk throughs and other unsatisfactory performance documented on his TINA.  (Ex. U).

26.  On March 22, 1999, another memo was addressed to Mr. Grant indicating that there was no grade book available for documentation of student grades and no lesson plan available to assist with the instruction.  Telephone messages had been left by school personnel but Mr. Grant had not returned the phone calls or returned these item as of the date of the underlying hearing.  (Ex. V).

27.  Until the date of the underlying hearing, Mr. Grant, who was on leave, had not returned his lesson plans to provide assistance to the substitute teacher; nor had he returned the grade book so that the students could be properly evaluated for grading.  On the date of this underlying hearing, Mr. Grant returned his lesson plans to school officials, but still had not returned his grade book.  (Tr. 76-77)  

28.  In January 1999, Mr. Vasquez became aware that certain parents as well as two other teachers were concerned about Mr. Grant having divulged some information dealing with a sexual connotation to the students.  (Tr. 29:4-16; Exs. G, H, I, J).  

29.  Mr. Grant had been given a directive to stop discussing matters of a personal nature on January 21, 1999.  (Ex. O).

30.  Ms. Steele, a counselor at Besteiro Middle School, had been asked by Mr. Vasquez to interview students regarding Mr. Grant’s comments made in class.  Ms. Steele assisted Mr. Vasquez in the interview process of the students.  (Tr. 118;  Ex. E-1; Ex. AA-OOO).

31.  Mr. Grant had discussed his 18-19 year old girlfriends with his students.  Mr. Grant admitted to this fact to Mr. Vasquez.  (Tr. 121;   Ex. E-2;  Ex. AA-OOO).

32.  Mr. Grant suffered from typhoid and dysentery.  (Tr. 151).

33.  Mr. Grant made comments to his class about his symptoms of bloody stools and leakage of bloody fluids to his class.  (Tr. 122 and 151).

34.  Mr. Grant’s comments about his girlfriends made his students feel uncomfortable, particularly his female students.  (Tr. 123).  

35.  The students’ stories are credible because they are consistent in nature and fact and were told with sincerity.  (Tr. 123-124).

36.  After the students’ interviews, Mr. Grant began to threaten the students that he was going to sue them.  (Tr. 124; Ex. O).

37.  Mr. Grant was ordered to appear in Mr. Vasquez’ office on 1/26/99 for a disciplinary matter.  (Tr. 200).  Mr. Grant appeared but left before entering Mr. Vasquez’ office when he found out that other people were present in Mr. Vasquez’ office.  (Ex. N).

38.  Mr. Grant failed to provide adequate medical directives to school personnel regarding the issue of who can directly discipline or reprimand Mr. Grant.  The medical documentation submitted by Mr. Grant to school personnel was mostly in Spanish, and no effort was made to translate said document to school district personnel.  (Respondent’s Ex. 4; Petitioner’s Ex. SSS).    

39.  The only medical restriction that school personnel had regarding Mr. Grant’s medical condition pertained to his condition of diabetes.  (Tr. 192:1-4).  Mr. Vasquez did not receive any other medical directives from Mr. Bright, Director of Personnel, regarding Mr. Grant’s medical condition of Typhoid.  (Tr. 191:15-17).

40.  At the meeting of 1/26/99 which Mr. Grant was directed to appear, Mr. Vasquez was going to be the only one addressing Mr. Grant about his disciplinary problems.  The other persons present were to serve as witnesses only.  (Tr. 200).

41.  Since the only person that was going to address Mr. Grant at the 1/26/99 meeting was Mr. Vasquez, and since Mr. Grant had not provided adequate medical documentation regarding medical limitations, Mr. Grant was insubordinate for failing to appear at said meeting.  (Tr. 200).

42.  Mr. Grant failed to correct deficiencies as set forth in the PDAS and TINA evaluations, and he failed to comply with directives given to him by his supervisors.  (Exs. Y1-Y5; X;  Z1-Z2;  R; S; U).      

43.  Mr. Grant’s failure to correct deficiencies as set forth in the PDAS and TINA, and his failure to comply with directives given to him by his supervisors constitute a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18.  (Exs. Y1-Y5; X;  Z1-Z2;  R; S; U).    

44.  Mr. Grant’s comments to his students regarding his personal hygiene, his personal relationships or matters of a sexual nature and his threats to sue his students constitute a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18.  (Tr. 29, 121, 123-124;  151; Exs. G, H, I, J, O, AA-OOO).

45.  Mr. Grant’s untimely notice to school officials regarding his absences constitute a violation of  BISD Policies and Procedures number 031901, subsection 12.  (Ex. T).    

46.  Mr. Grant’s failure to return his lesson plans and grade book to school officials while on sick leave constitute a violation of BISD Policies and Procedures number 031901, subsections 12, 13 and 18.  (Ex. V).

47.  Mr. Grant’s failure to utilize his lesson plans constitute a violation of BISD Policies and Procedures number 031901, subsection 1, 12, 13, and 18.  (Exs. S and V).  

48.  Mr. Grant’s failure to utilize or follow a seating chart constitutes a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18.  (Ex. X; Ex. Z1-Z2).

49.  Mr. Grant’s allowing his students to grade papers constitutes a violation of BISD Policies and Procedures number 031901, subsections 12, 13, and 18.  (Ex. P).

50.  Mr. Grant’s failure to appear at his 1/26/99 meeting with Mr. Vasquez constitutes insubordination and a violation of BISD Policies and Procedures number 031901, subsections 12, 13, and 18.  (Ex. N).  

51.  Mr. Grant was given opportunity to correct his PDAS deficiencies through the TINA process and by demonstration of improvement during the walk throughs, but failed to do so.  (Ex. Y1-Y5; Ex. Z1-Z2; Ex. P; Ex. R; and Ex. S).   

52.  Mr. Grant was given an opportunity to correct his mistakes of discussing matters of a personal nature to his students on 1/21/99; however, said comments continued.  (Ex. O).

53.  Mr. Grant was given an opportunity to correct his mistake regarding his failure to have a seating chart as indicated in Ex. X which is dated December 8, 1998.  By the date of the TINA (Ex. Z1), Mr. Grant had a seating chart in place, but was not following it.  (Exs. Z1-Z2).

54.  Mr. Grant was given an opportunity to correct his mistake regarding his need to utilize lesson plans as indicated in Ex. X which is dated December 8, 1998.  By the date of Ex. Z1, which is December 15, 1998, it was indicated that Mr. Grant was still not utilizing lesson plans.  On February 23, 1999, Mr. Grant was given a memorandum indicating that he did not have lesson plans available for an impromptu review.  (Ex. S).  Further, on February 22, 1999, the date of TINA labeled as Z2, Mr. Grant still had not utilized lesson plans.  

55.  BISD Policies and Procedures number 031901 sets for reasons for proposed non-renewal of an employee’s term contract, which includes but is not limited to the following:

5. Deficiencies pointed out in observation reports, appraisals or evaluation, supplemental memoranda or other communications;

12.  
Failure to meet the District’s standards of professional conduct;

13. Failure to comply with reasonable district requirements regarding advanced course work or professional improvement and growth;

18. Failure to maintain an effective working relationship, or maintain good rapport with parents, the community or colleagues.  (Ex. K and Ex. RRR).

56.  On or about March 19, 1999, Mr. Grant was provided with a letter from BISD indicating that the Board of Trustees had voted to propose his discharge for the reasons set forth above, under BISD Policies and Procedures number 031901, subsection numbers 1, 12, 13, and 18.  (Ex. K).     

57.  Mr. Grant has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situation school districts in this State.  (Tr. 36:5-8; 79:5-13).  

58.  BISD has good cause to terminate Mr. Grant’s contract of employment.


Conclusion of Law
After due consideration of the record, matters officially noticed, and the foregoing findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.  The hearing examiner has jurisdiction of this matter pursuant to CH. 21, TEX. EDUC. CODE, §21.251.

2.  Mr. Grant’s failure to correct deficiencies as set forth in the PDAS and TINA, and his failure to comply with directives given to him by his supervisors constitute a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18. 

3.  Mr. Grant’s comments to his students regarding his personal hygiene, his personal relationships or matters of a sexual nature and his threats to sue his students constitute a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18. 

4.  Mr. Grant’s untimely notice to school officials regarding his absences constitute a violation of  BISD Policies and Procedures number 031901, subsection 12. 

5.  Mr. Grant’s failure to return his lesson plans and grade book to school officials while on sick leave constitute a violation of BISD Policies and Procedures number 031901, subsections 12, 13 and 18. 

6.  Mr. Grant’s failure to utilize his lesson plans constitute a violation of BISD Policies and Procedures number 031901, subsection 1, 12, 13, and 18. 

7.  Mr. Grant’s failure to utilize or follow a seating chart constitutes a violation of BISD Policies and Procedures number 031901, subsections 1, 12, 13, and 18. 

8.  Mr. Grant’s allowing his students to grade papers constitutes a violation of BISD Policies and Procedures number 031901, subsections 12, 13, and 18. 

9.  Mr. Grant’s failure to appear at his 1/26/99 meeting with Mr. Vasquez constitutes insubordination and a violation of BISD Policies and Procedures number 031901, subsections 12, 13, and 18. 

10.  Mr. Grant failed to remedy the following after an opportunity to do so:  performance deficiencies;   the to directive to stop discussing matters of a personal nature to his students;  his failure to have and utilize a seating chart; his failure to have and utilize lesson plans.     

11.  Mr. Grant has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situation school districts in this State. 

12.  BISD has good cause to terminate Mr. Grant’s contract of employment.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the BISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Mr. Grant’s employment contract.

Petitioner’s recommendation should be sustained.

Signed and issued this ______ day of __________________, 1999.

__________________________________________

Victoria Guerra

Certified Independent Hearing Examiner


CERTIFICATE OF SERVICE
I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon persons named below, by placing a copy of the Proposal for Decision in the United States Mail, Certified Mail Return Receipt Requested and by facsimile as indicated below.  I have been unable to ascertain whether Mr. Grant has a facsimile number, as such, I am hand delivering him a copy of this Proposal for Decision by Courier Service and mailing it to him by certified mail return receipt requested on this day.  In addition, I certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, the undersigned has complied with supplying my report to Mr. Mike Moses, the Commissioner of Education as indicated below. 

SIGNED this 28th day of May, 1999.

____________________________________

Victoria Guerra

Mr. Joe L. Lopez





VIA: FACSIMILE AND CMRRR
President, Board of Trustees




P 156 002-881
Brownsville Independent School District

1900 Price Road

Brownsville, Texas 78521

(956) 982-3787 (facsimile)

(956) 548-8019 (facsimile)

Mr. G. Wallace Jackson




VIA: FACSIMILE AND CMRRR
Superintendent, Brownsville Independent School District
P 156 002 880
1900 Price Road

Brownsville, Texas 78521

(956) 982-3787 (facsimile)

(956) 548-8019 (facsimile)

Mr. Erik Nichols
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Henslee, Fowler, Hepworth & Schwartz 


P 156-002-879
3200 Southwest Freeway, Ste. 3300

Houston, Texas 77027-7526

(713) 552-0022 (facsimile)

Mr. Hector Grant





VIA: HAND DELIVER
28 Stevens Dr.





(PRONTO COURIER)
Brownsville, Texas 78521




AND CMRRR: P 156-002-878
Mr. Mike Moses





VIA: CMRRR P 156 002 882
Commissioner, Texas Education Agency

1701 N. Congress Ave.

Austin, Texas 78701-1494     

