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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On May 18, 1998, a hearing in the above-numbered and titled cause was held at 6531 Boeing, El Paso, Texas.  The record in this matter was closed on May 18, 1998 and the following issue was determined:



Does good cause exist for the termination of the Respondent's term contract with the Petitioner?


  Petitioner, El Paso I.S.D. (El Paso), appeared and was represented by attorney Lisa A. Elizondo.  Respondent appeared and represented by attorney Jefferson A. Brim.  The State Commissioner of Education appointed Israel Parra to preside as Hearing Examiner. Glenna Archer was also present for the Petitioner.  Marisol Rocha was the court reporter.   


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioners:

1.
Eric Winkelman.

2.
Jesus Martinez.

3.
Cynthia A. Kinsman.

4.
Sharon Conroy.

5.
Jose F. Ontiveros.

For the Respondent:

1. 
None.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

1.
Not offered.

2.
Memorandum dated 9-08-97.

3.
Appraisal Instruments.

4.
Not offered.

5.
Term contracts.

6.
Not offered.

7.
Memorandum dated 9-12-97.

8.
Memorandum dated 9-24-97.

9.
Letter dated 4-3-98.

10.
Not offered.

11.
Memorandum dated 11-3-07.

12.
Memorandum dated 11-4-97.

13.
Memorandum dated 11-17-97.

14.
Memorandum dated 11-17-97.

15.
Memorandum dated 11-24-97 with attachments.

16.
Memorandum dated 11024097.

17.
Not offered.

18.
Not offered.

19.
Memorandum dated 2-2-98.

20.
Not offered.

21.
Not offered.

22.
Memorandum dated 9-25-97.

23.
Not offered.

24.
Not offered.

25.
Memorandum dated 1-11-98.

26.
Memorandum dated 1-15-97.

27.
Not offered.

28.
Not offered.

29.
Not offered.

30.
Memorandum dated 3-3-98.

31.
Not offered.

32.
Respondent's absence history.

33.
Respondent's weekly journals.

Joint Exhibits.

36.
Handwritten not dated 11-24-97.

37.
Regulation on compensation and benefits.

38.
Standards of conduct.

39.
Calendar.

For the Respondent:

40.
Memorandum dated 9-24-97.

41.
CIT agenda dated 12-4-97.


STIPULATIONS
The parties stipulated that:

1.  
During the 1997-1998 school year, the Respondent, Francisco Ulloa, worked for the El Paso I.S.D. under a term contract.

2.
The hearing on the merits was held within the geographical boundaries of the El Paso I.S.D..


STATEMENT OF THE EVIDENCE

On July 1, 1997, Mr. Eric Winkelman began working as the principal at the Center for Career & Technology Education (CCTE).  Mr. Francisco Ulloa also worked as the vice-principal at the school and they began their term about the same time.


On September 7, 1997, Mr. Winkelman held a staff meeting where Mr. Ulloa made several inappropriate comments.  Specifically, Mr. Winkelman recalled Mr. Ulloa saying to him "I will not kiss ass like you did in order to move up the ladder".  Mr. Winkelman found the comments inappropriate and unprofessional.


During a staff meeting held on September 7, 1997,  Mr. Winkelman asked his administrator, including Mr. Ulloa, to submit a weekly journal to him.   Mr. Winkelman explained that these journals were to assist him prepare his agenda.  Mr. Winkelman explained that in these journals he wanted information on what the administrator had done ruing the week, identify and "hot issues" and identify individual goals that each administrator wanted to accomplish in the near future.


 Mr. Winkelman incorporated his directive into a memorandum on September 12, 1997.  Mr. Winkelman indicated that he personally circulated the memorandum to all the administrative personnel including Mr. Ulloa.  He placed the memorandums in their in box and was sure that he place one in Mr. Ulloa's in box.


Although he received a journal from most of his administrators, Mr. Winkelman issued a memorandum to Mr. Ulloa on September 24, 1997, because he was the only on not to submit it to him.  In the memorandum, Mr. Winkelman explained that he had given a journal example to the staff and did not understand why Mr. Ulloa did not have any entries for him.


During the course of some staff meetings, Mr. Winkelman would ask Mr. Ulloa why he had not written a journal, and Mr. Ulloa responded that he had nothing to write.  Mr. Winkelman further explained that Mr. Ulloa constantly failed to turn in his journal and often turned it in late or turned in an incomplete journal.  


On October 24, 1997, Mr.Fred Herrera, the internal auditor, called Mr. Winkelman asking him to make the laptop available to Ms. Norma Alfaro.  Mr. Winkelman testified that he was assigned a laptop computer but he allowed Mr. Ulloa to use since July, 1997.


Mr. Ulloa was out on medical reasons when Mr. Herrera called, so Mr. Winkelman had his secretary call Mr. Ulloa at home to check where the laptop was located.  Mr. Ulloa apparently indicated that the laptop was in his office but Mr. Winkelman and Ms. Chavez were unable to find it.  Mr. Winkelman called Mr. ulloa again and Mr. Ulloa was very hostile to him.  Mr. Ulloa accused him of harassing his family, asked him to leave him alone and stated that he did not have the computer.


By November 3, 1997, Mr. Ulloa had returned for his absence so Mr. Winkelman asked Mr. Ulloa to go to his office to discuss the location of the computer.   Mr. Ulloa approached Mr. Winkelman and while pointing a finger at him yelled that he did not know where the computer was, that Mr. Winkelman was harassing him and his family. 


On November 3, 1997, Mr. Winkelman also directed Mr. Ulloa to attend two student ceremonies where the administrators were to recognize students with perfect attendance.  Mr. Ulloa did not attend either of the ceremonies and did not give a reason for his absence.  Mr. Winkelman did see Mr. Ulloa with a security guard at 9:00 a.m. that morning and saw him at 1:00 p.m. but Mr. Ulloa did not appear to be doing anything.


On November 11, 1997, Mr. Winkelman issued a memorandum to Mr. Ulloa giving him the responsibility of generating the school calendar.  The calendar informed the school and region of events and other things occurring at the school.  


Mr. Ulloa failed to generate a calendar the week beginning November 21, 1997.  Mr. Ulloa was apparently having a memory problem with the computer that had the calendar maker.  Mr. Winkelman fixed the memory problem in the computer and also suggested revisions on Mr. Ulloa's work product.  However, Mr. Ulloa failed to submit a school calendar several times.


In December, 1997, Mr. Winkelman requested that Mr. Ulloa and other staff members remain at work until 4:30 p.m. on December 15, 1997.  Mr. Ulloa did not follow his directive and left the school at about 3:30 p.m..  Mr. Winkelman personally observed Mr. Ulloa leave the school building that afternoon.


Mr. Winkelman also assigned Mr. Ulloa a teacher survey where the school teachers could determine a better break system for the students.  Apparently the school was having problems with students taking breaks at the same time and this process was causing some chaos.


Mr. Ulloa informed Mr. Winkelman that he would have the survey ready for the meeting of December 4, 1997.  However, Mr. Ulloa did not turn in his survey at the meeting because apparently he left for jury duty on that day.  Mr. Winkelman explained that Mr. Ulloa did inform him that he had jury duty but that he could have presented the teacher survey and make his jury duty on time.


Mr. Jesus Martinez worked as the business industry coordinator for the CCTE and had worked for two years in this capacity. As the business coordinator, Mr. Martinez made contacts with the business community in El Paso to begin internship programs for the CCTE students.


Mr. Martinez received a copy of Mr. Winkelman's directive regarding the weekly journals.  Mr. Martinez did not find Mr. Winkelman's instructions vague and always turned in his journal timely.


Mr. Martinez was present during the meeting of November 3, 1997, with Mr. Winkelman and Mr. Ulloa.  Mr. Martinez described Mr. Ulloa as being upset and pointing a finger at Mr. Winkelman.  Mr. Martinez notice that Mr. Ulloa had his finger a few inches from Mr. Winkelman's face.


Ms. Cynthia Kinsman testified that she worked as a co-op student for the CCTE.  She explained that on November 3, 1997, she overheard the confrontation between Mr. Winkelman and Mr. Ulloa.  Mr. Ulloa apparently raised his voice during this meeting.


Ms. Sharon Conroy testified that she worked as a career counselor for El Paso.  Ms. Conroy recalled the directive Mr. Winkelman issued regarding the weekly journals and found his instructions clear.


Ms. Conroy also belonged to the teacher/employee of the month committee.  Ms. Conroy indicated that Mr. Ulloa was the chairperson of that committee and found it important for him to attend the meetings.  Ms. Conroy recalled one occasion where Mr. Ulloa arrived late for a meeting.  She described her relationship with Mr. Ulloa as professional.  


Mr. Victor Melendez testified that he worked as a teacher at the CCTE.  Mr. Melendez taught at the school for approximately 15 years and was also part of campus improvement team (CIT).  Mr. Melendez indicated that in the fall of 1997, there was a problem regarding the break system teachers were using to allow students to take breaks.  


Mr. Melendez indicated that Mr. Ulloa did come by his office and asked him about the break system that was in place.  During his testimony, Mr. Melendez reviewed a statement written by Mr. Ulloa (Exhibit 36) and indicated that this was not what he was expecting as far as a survey was concerned.  


DISCUSSION

El Paso must prove by a preponderance of the evidence that it had good cause to propose non-renewal of the Respondent's term contract.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


In a letter dated April 3, 1997, El Paso outlined the following reasons it believes constitute good cause for proposing non-renewal of Respondent's term contract;


1.
Deficiencies pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications.


2.
Failure to fulfill duties or responsibilities.


3.
Incompetence or inefficiency in the performance of required or assigned duties.


4.
Insubordination or failure to comply with official directives


5.
Failure to comply with board policies or administrative regulations [e.g., board policies DEC (Legal), (Local) and (Regulation) and DH (Local) and (Exhibit)].


6.
Failure to meet the District's standard of professional conduct [e.g., board policy DH (Local) and (Exhibit)].


7.
Failure to maintain an effective working relationship, or maintain good rapport with parents, the community, or colleagues.


In support of its proposed non-renewal arguments, El Paso presented evidence of Respondent's (1) failure to conduct a teacher survey and present it at a CIT meeting; (2) failure to prepare the school calendar; (3) failure to attend meetings for the teacher/employee of the month committee; (4) not reporting absences in accordance with district policy (5) failure to give support to the principal as the administrative leader (6) failure to maintain a weekly journal.


The evidence in this case establishes that Mr. Winkelman and Respondent did not have a good working relationship from the inception of the 1997-1998 school year.  It is unclear as to why the relationship began deteriorating from July 1, 1997, up to the date of the Respondent's removal from the CCTE campus.


It is evident that with the exception of the Respondent, the CCTE's administrators received a copy of Mr. Winkelman's directive regarding the weekly journal on September 7, 1997 and incorporated into a memorandum on September 12, 1997.  Each of the witnesses that testified indicated that Mr. Winkelman's instructions were clear and they were able to follow his directive.  


A close review of the Respondent's weekly journal he submitted on September 25, 1997, shows that he clearly understood Mr. Winkelman's instructions.  The journal itself provides useful information to the reader.  


It was not until Respondent returned to work after his October, 1997, absence that a deterioration in his weekly journals is evident.  The journals submitted after November 3, 1997, shows an indifference by the Respondent as to what information he wrote down in the journals.  



Although Mr. Winkelman talked with Respondent as to the manner in which he was submitting his journals, Mr. Winkelman did not specifically direct him to change his writing nor did he require more information from Respondent.  


Mr. Winkelman also testified that on November 3, 1997, he had a confrontation with Respondent regarding the laptop computer.  

Specifically, Mr. Winkelman indicated that he needed to find out where the laptop computer was and asked Respondent to come into his office to discuss the whereabouts of the computer.  However, Respondent apparently was upset that he was being questioned regarding the laptop and became threatening to a point that Mr. Winkelman asked him to find a witness in order to discuss the laptop.


The Respondent did not find a witness but did discuss the laptop with Mr. Winkelman and Mr. Martinez.  It is uncontroverted that Respondent was upset and approached Mr. Winkelman in a threatening manner.



On November 21, 1997, Mr. Winkelman also directed the Respondent to prepare the school calendar.  Mr. Winkelman indicated that there were several occasions where the Respondent failed to turn in the calendar.  The first occasion was due to some computer problems that were beyond Respondent's control.  However, after the computer problems were resolved, the Respondent did produce the calendars.  


Mr. Winkelman testified that school was dismissed the week of December 15, 1997 and this was the last time that Respondent provided a school calendar.  It is unclear form the evidence if there was a need for the calendars after school was dismissed.  Mr. Winkelman did testify that there were several occasions where he himself did not have teachers submit information for him to place in the calendar.   

 
After a careful review and consideration of the record as a whole and an examination of the totality of the circumstances, the Petitioner has marginally met its burden of proof to show that it does have good cause to propose non renewal of the Respondent's employment contract.


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.  
During the 1997-1998 school year,  El Paso I.S.D., employed Respondent under a term contract 

2.
The hearing on the merits was held within the geographical boundaries of the EL Paso I.S.D..

3.
The Commissioner of Education has proper jurisdiction to hear the case.

4.
On September 7, 1997, Mr. Winkelman issued a directive to his administrators, including Respondent, that each would submit a weekly journal to him.

5.
On September 25, 1997, the Respondent submitted an efficient and effective journal with clear and productive information for the reader.

6.
Respondent's journal of September 25, 1997, clearly establishes that he was aware of Mr. Winkelman's requests regarding the journal.

7.
After September 25, 1997, the Respondent was absent from work for approximately a month due to medical reasons.

8.
Upon his return to work on November 3, 1997, the Respondent failed to turn in a weekly journal on some occasions while he was present on duty and the weekly journals that he submitted showed a clear indifference of the information he was submitting.

9.
During the administrative staff meetings after September 25, 1997, Mr. Winkelman made comments to Respondent about the content of his journal, but did not direct Respondent to change the way he was filling out the journal.

10.
The Respondent's failure to properly submit his weekly journal was remedial in nature as the Respondent showed that he was capable of submitting an effective journal to Mr. Winkelman but no evidence was offered for his failure to remediate his actions.

11.
Mr. Winkelman gave the Respondent the responsibility of preparing a written survey on the student system to present to the campus improvement team on December 4, 1997.

12.
Mr. Victor Melendez, a school teacher and chairman of the CIT testified that Respondent came to his office and inquired into the issue of the student break system.

13.
Although he had jury duty on December 4, 1997, it was the Respondent's responsibility to present a written or oral survey on the student break system and he failed to do so.

14.
A reasonable prudent person would have asked either his supervisor or the CIT chairman for another date to present the survey but the Respondent failed to do so.

15.
On November 21, 1997, Mr. Winkelman directed Respondent to prepare the school calendar and issue it to the school personnel.

16.
Respondent had some difficulty preparing his first calendar on November 24, 1997, as a result of computer problems that were fixed by Mr. Winkelman.

17.
Mr. Winkelman testified that the purpose of the calendar was to inform the school of events and promote the school; that he had experienced situations where no one submitted any information for him to write on the school calendar.

18.
Respondent prepared the school calendar until December 15, 1997, which was the week the students were dismissed from school.

19.
Sharon Conroy testified that she was on the teacher/employee of the month committee with Respondent and that he missed some meetings and was late once.

20.
There was no testimony whether Respondent was on duty on the days he missed the teacher/employee of the month meeting.

21.
Mr. Winkelman testified that he did not believe that Respondent had reported absences in accordance with EPISD policy, but no testimony was received from any person with direct knowledge of those reports.

22.
On September 3, 1997, Respondent addressed Mr. Winkelman, his supervisor in a derogatory manner and stated to him that he would not "kiss ass" to move up the ladder.

23.
On November 3, 1997, the Respondent became angry at Mr. Winkelman because of inquiries regarding the laptop computer.

24.
On November 3, 1997, the Respondent yelled at Mr. Winkelman, approached him and pointed his finger at him in a forceful manner.

25.
Respondent failed to maintain an effective working relationship with his supervisor.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
During the 1996-1997 school year the Respondent engaged in conduct which constitutes a neglect of duties as a special education teacher.

3.
El Paso I.S.D. failed to prove by a preponderance of the evidence that Respondent failed to report absences according to school policy.

4.
El Paso I.S.D. marginally met its burden to prove that Respondent was incompetence or inefficient in the performance of his duties during the 1997-1998 school year.

5.
El Paso I.S.D. proved by a preponderance of the evidence Respondent's observations reports, appraisal or evaluations, supplemental memoranda, or other communications were deficient on occasion.

6.
El Paso I.S.D. proved by a preponderance of the evidence that Respondent was insubordinate and failed to comply with official directives.

7.
El Paso I.S.D. proved by preponderance of the evidence that Respondent failed to maintain an effective working relationship with his supervisor.

8.
Because the Respondent failed maintain an effective working relationship with his supervisor, was inefficient in the performance of his duties, he failed to meet the standards of or comply with The Code of Ethics and Standard Practices for Texas Educators, good cause exists for the termination of the Respondent's continuing contract with the Petitioner.


DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:

RECOMMENDED that the El Paso Independent School District terminate Respondent's employment contract and it is;

RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;

If the El Paso Independent School District decides not to terminate Respondent's employment contract, I RECOMMEND that he be placed on leave without pay for two months and complete a training program that will assist him with his professional responsibilities.

SIGNED this 28th day of May, 1998.

ISRAEL PARRA

Hearing Examiner    






