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Statement of the Case
Pursuant to Section 21.251 of the Texas Education Code, the undersigned conducted an evidentiary hearing on August 18-20, 1998 at facilities provided by the Austin Independent School District (the "District" or "AISD") to determine whether just cause had been established for a termination of a contract of Ms. Kristine Mohajer, a teacher at Anderson High School.  The parties agreed to a modest extension of time for the undersigned to issue a recommendation as allowed by Texas Education Code Section 21.257.  The issuance of the Recommendation in this matter was agreed to be on or before September 10, 1998, and this objective has been met.

Both the District and Ms. Mohajer were represented by counsel, respectively, Ms. Amy Flinn and Ms. Ann Clarke Snell, and, Ms. A. Elizabeth Colvin.  The parties submitted approximately 50 exhibits and offered oral testimony.  Both parties also offered written and oral arguments related to the issues involved in the proceeding as well as the statutory guidelines and any pertinent case law.


Executive Summary
In the following paragraphs, the Examiner offers findings of fact and conclusions of law respecting an ultimate recommendation to affirm the decision of the Board on June 22, 1998, to terminate the contract of Kristine Mohajer.  The evidence of record establishes a pattern of activities that raise substantial questions as to the ability of Ms. Mohajer to effectively perform her duties as a teacher.  The evidence presented establishes good cause for the action of the Board to terminate the contract of Ms. Mohajer.


Findings of Fact
After due consideration of the evidence and any matters officially noticed, the Examiner makes the following findings of fact.

1.
On May 19, 1998, Dr. David Kernwein formally recommended to Interim Superintendent A. C. Gonzales that the AISD terminate the contract of Kristine Mohajer.  (AISD Ex. 1.)  Dr. Kernwein's recommendation was not based on a single incident or shortcoming.  (Tr. 246-251, 744.)

2.
The grading policy and philosophy of the AISD is to communicate the extent of mastery of a course or assignment by the student and the teacher will develop clearly defined grading procedures based on individual ability with grades recorded in an orderly, appropriately identified and timely manner.  (AISD Ex. 2.)  State law requires that students receive grades.  (Tr. 225-226.)

3.
Ms. Mohajer filed a grievance on February 23, 1998, pertaining to an observation/appraisal conducted on February 5, 1998; however, such grievance was satisfied following a response of Dr. Kernwein of April 9, 1998, which allowed for modification of the prior appraisal through April 30, 1998.  (AISD Ex. 3 - 5.)

4.
AISD’s primary teacher appraisal commencing in school year 1997-98 is the Texas Teacher Appraisal System (TTAS) Modified.  This appraisal provides for a preliminary evaluation, corrective action/suggestions and a summative or follow-up evaluation.  (AISD Ex.6.)

5.
A formal notice of unsatisfactory performance by Ms. Mohajer was issued by B. J. Stringer referencing several unrelated incidents during the 1997 Spring semester on May 14, 1997.  Issues of "concerns" included failure to provide parents with a student’s work as previously promised, chronic grading and progress reporting inadequacies, improper, unprofessional attire and removal of a student from the campus for bathing without parental or administrative approval.  (AISD Ex. 7, Tr. 35-37, 49-53.)

6.
Admission, Review and Dismissal (ARD) Meetings are an integral part of Special Education services provided by AISD as such meetings form a basis for instruction, goal setting and progress evaluation for the individual student’s needs.  The collective efforts of the ARD group are dependent upon accurate input from participants.  (AISD Ex. 8, Tr. 35-45, 276-285.)

7.
Ms. Mohajer received two walk-through evaluations on October 28, 1997, and November 24, 1997, that questioned the activity involved during a math class, the conspicuous lack  of grades in the gradebook and lack of plans or activities in the lesson plan book.  On December 11, 1997, a Teacher Intervention Plan was issued to Ms. Mohajer citing specific needs of improvement, seeking immediate attention thereto, and describing how subsequent  evaluations will be made.  (AISD Ex. 9 and 10.)

8.
Ms. Mohajer’s TTAS Modified observation was on February 5, 1998, and the report was issued on February 13, 1998.  Ms. Mohajer received no credit in several domain classifications, including II3.b,e; III6.b,g; IV8.b,d; V11,c, 12.b,c and 13.b-d.  (AISD Ex. 11.)

9.
During the formal observation on February 5, 1998, Ms. Mohajer did not have her lesson plan book available.  (Tr. 639.)  Ms. Mohajer, on February 6, 1998,  had removed the teacher’s lesson plan book from Ms. Stringer’s locked office.  (AISD Ex.12, Ex. 25, pp. 126-127, Tr. 69-71, 137-139.)

10.
There was a follow-up conference on February 19, 1998, to the TTAS Modified Appraisal.  (AISD Ex.12, 13.)

11.
Failure of Ms. Mohajer, during the Spring semester, 1998, to obtain a timely internship for a student jeopardized the student’s subsequent on-the-job training in a coming semester.  (AISD Ex. 14; Ex. 26, pp. 83-85, 91-95, 730.)

12.
The Summative TTAS Modified Appraisal was issued May 4, 1998.  The Appraisal, consistent with communication which resolved an earlier grievance, assessed performance by the teacher before and after the earlier evaluation and modified the earlier evaluation to allow credit in III6.b,g; IV8.b,d; V11.c and 13. b,e.  (AISD Ex. 15.)

13.
Placed on a grading matrix, the TTAS Modified results yielded an unsatisfactory rating for Ms. Mohajer.  (AISD Ex. 16.)

14.
On May 18, 1998,  a visually impaired student was inadvertently locked out of Ms. Mohajer’s class shortly after 4:00 p.m. as Ms. Mohajer was tending to loading of students on school buses.  (AISD Ex. 17; Tr. 97-100.)

15.
AISD offers an exhaustive manual to guide special education teachers, including those teaching life skills, and various seminars or conferences are available to special education teachers.  (AISD Ex. 18, 20, 21.)  Standards of expectations, performance and measurement are also published by AISD.  (AISD Ex. 19.)

16.
Ms. Mohajer received the AISD 1997-98 Employment Handbook on February 4, 1997.  (AISD Ex. 23, 24.)

17.
The Handbook sets forth various reasons which constitute good  cause for termination.  (AISD Ex. 24, p. 22.)

18.
Ms. Mohajer’s grade books from the 1995-96 school year contained only six weeks’ grades, whereas, grade books in school years 1996-97 and 1997-98 offered occasional daily entries and six weeks’ entries.  (AISD Ex. 25.)

19.
At some point after the walk-through by Ms. Stringer on October 28, 1997, grades were entered in the grade book for periods prior to October 28, 1997.  (Tr. 115-116, 620.)  Ms. Stringer found Ms. Mohajer's grade recording incomplete and unacceptable on a walk-through on April 30, 1998.  (AISD Ex. 25, Tr. 75-77, 88.)

20.
Ms. Mohajer’s appraisal for school year 1996-97 issued on May 12, 1997, rated "exceeds expectations."  (Resp. Ex. 1.)  The underlying observation of April 3, 1997, noted qualities of participation of students at appropriate levels and positive reinforcement by Ms. Mohajer.  (Resp. Ex. 2.)

21.
Ms. Mohajer routinely communicated by phone with the parents of Student O including efforts to find an internship during the spring semester, 1998.  (Resp. Ex. 8.)

22.
Examples of entries in Ms. Mohajer’s lesson plan book during the school year 1997-98 show an increasing detail and explanation of activities.  (Resp. Ex.9.)

23.
Ms. Mohajer’s appraisal for school year 1995-96 issued on March 19, 1996, rated "exceeds expectations."  The underlying observation of February 19, 1996, noted active participation by students, monitored student performance and reinforced students’ activities.  (Resp. Ex. 11.)

24.
Ms. Mohajer issued a goal sheet for students, generally, on September 16, 1997, which was adopted in her TTAS Modified appraisal.  (Resp. Ex.15.)

25.
On February 6, 1998, Dr. Kernwein recommended that Mr. Mohajer be non-renewed.  (Resp. Ex. 18)  This recommendation was not pursued.  (Resp. Ex. 20,  p. 46, Tr. 747.)

26.
Dr. Kernwein rejected a proposal for a one-year growth plan as an alternative to termination because of Ms. Mohajer’s shortcomings in progress reports, follow-through on assignments and poor judgment.  (Resp. Ex. 20, pp. 15-20, 27-28, 42-43 and 55.)

27.
Ms. Stringer reported weakness in Ms. Mohajer’s performance in a lack of judgment, lack of professionalism, little or poor follow-up on suggestions, poor reporting and record keeping and supervisor concerns of the learning environment.  (Resp. Ex. 22, pp. 11-16, 98-105.)

28.
Individual learning plans, progress evaluation and goals are established for Special  Education Students taught by Ms. Mohajer.  Compliance with federal and state law, district policy and practice, and fundamental fairness require attentive plans and observation, timely and accurate recording of student performance and preparation by Ms. Mohajer.  (AISD Ex. 25, Tr. 505, 583-584.)

29.
Supervisors or resource staff personnel Stringer, Labeaud-Wash, Wilson, Abate, Borders and Dunn support the recommended termination.  All of these District personnel have personally observed Ms. Mohajer in the performance of duties, whether in the classroom, at ARD meetings, or in training reviews.  (Tr. 157-160, 167-169, 273-285, 300-307, 317-323, 337-338, 479.)

30.
Ms. Mohajer conducted non-professional activities during the school day, such as reading the newspaper, watching television and working on assignments for Austin Community College ("ACC"), and allowed regular education students in the classroom during instructional time.  (Tr. 172-173, 363-373.)

31.
Concerns raised by supervisors or resource personnel relative to Ms. Mohajer's performance include abrupt leaving of an ARD meeting, lack of attention to individual academic levels of students, unprofessional activities during school day, unprepared during ARD meetings, poor record keeping, failure to know objectives and levels of students and lack of follow-up  on suggestions or requests.  (Tr. 157-160, 167-169, 273-285, 300-307, 317-323, 337-338, 479.)

32.
No specific written statement of improvements in response to the Teacher Intervention Plan, aside from the initial evaluation of February 13, 1998 and the summative evaluation of May 4, 1998, was presented.

33.
On April 16, 1998, Ms. Dunn advised Ms. Mohajer no internship, as had been promised Student O, was, in fact, in place.  (Tr. 461-464, 479.)

34.
By operation of law, the recommended non-renewal of Ms. Mohajer was mooted on April 11, 1998.

35.
No District supervisors or resource personnel objected to the termination of Ms. Mohajer.

36.
Dr. Kernwein stands by his recommendation.  (Tr. 811.)

37.
Ms. Mohajer failed to turn in, timely, a grade book for the 1995-1996 school year.  (Tr. 30-31, 496-498.)

38.
Ms. Mohajer was sent home from school on May 5, 1997 for dressing inappropriately.  (Tr. 52-54, 231.)

39.
Ms. Mohajer took a student home on May 2, 1997 to bathe and change clothes during the school day without obtaining prior permission from a parent or school supervisor.  (Tr. 49-52, 706-707.)

40.
Although improvements were made, Ms. Mohajer did not successfully complete objectives of the Teacher Intervention Plan.  (Tr. 99-100.)

41.
Student O did not obtain an internship during the 1998 Spring semester, which was an Individual Education Programs ("IEP") goal.  (Tr. 730.)

42.
Ms. Mohajer was advised both orally and in writing about shortcomings in her recordkeeping, classroom activities, lapses or errors in judgment at least as early as May, 1997 and as recently as May 19, 1998.  (AISD Ex. 7, 9, 10, 12-14, 17, Tr. 23, 55-59, 479.)

43.
Ms. Mohajer taught classes at night and early mornings at ACC and attended teacher certification classes at Southwest Texas State University in San Marcos in addition to her full-time duties at Anderson during the 1997-1998 school year.  (AISD Ex. 26, pp. 102-104, Tr. 129-130, 739-740.)

44.
Opportunities for remediation to improve recordkeeping, ARD performance and teaching activities were provided to Ms. Mohajer.

45.
Prior to the 1997-1998 school year, Ms. Mohajer abruptly left a lengthy ARD meeting apparently to assist a student in getting off of a bus at the Clifton Center, however, such required attendance at the Clifton Center was not corroborated by any other witness.  At a separate ARD meeting, Ms. Mohajer did not have documentation for a student although the materials were supposedly in her classroom across the hall.  (Tr. 167-169, 337-338, 607-612, 671, 701-702, 799-801.)

46.
The Supervisor at the Clifton Center did not recall a request for Ms. Mohajer to assist a student refusing to get off a bus.  (Tr. 799-801.)


Discussion
AISD has met its burden of proving by the preponderance of evidence that good cause exists for the termination of Ms. Mohajer's employment.  Although counsel for Ms. Mohajer has very skillfully mitigated and tried to explain away various lapses in performance or judgment by Ms. Mohajer, the evidence taken as a whole leads to the conclusion that a person of ordinary prudence would have done something different in the circumstances.  The pattern of activities by Ms. Mohajer provides a good cause for discharge as it is inconsistent with the continued existence of an employer/employee relationship.  The District's Exhibit 2 sets out various matters that can call for the termination of an employee.  The evidence supports a finding that Ms. Mohajer's performance and judgment did not measure up to what a reasonably prudent teacher could be expected to provide.  Efforts at remediation have been only partially successful and continued lapses of judgment present the District with more than adequate evidence to end the employer/employee relationship.

There is no dispute that Ms. Mohajer has a genuine interest in special education children, but the education of special education children requires a duty of care and attention to detail that has not been demonstrated by Ms. Mohajer.  Ms. Mohajer conceded and the evidence of record reveals that the proposed termination is not the result of a single act or incident, but an accumulation of incidents and judgment calls over the last several semesters.  The testimony from parents is somewhat mixed as some had very negative appraisals of Ms. Mohajer's performance, whereas some parents complimented her efforts.  The unanimous concern expressed by supervisors or administration resource personnel, several of whom are specialists in the special education area, is extremely important to the recommendation.  Even though some of the instances and experiences of some of the supervisors or resource personnel relate to a timeframe prior to the school year 1997-1998 or before April 10, 1998, the clear present sense evaluations of such witnesses were all unfavorable.  Many of the supervisors and resource personnel had classroom experience in special education and simply offered little, if any, endorsement of the teaching activities; or, more importantly, the judgment calls of Ms. Mohajer.  Further, Ms. Mohajer's efforts of explanation of certain circumstances, episodes or judgment calls simply could not explain away serious errors of omission or judgment.  Finally, the person most responsible for the decision of whether or not Ms. Mohajer should continue in her position at Anderson High School, Dr. Kernwein, specifically stated, after hearing the evidence presented in the record, that his recommendation to terminate Ms. Mohajer would remain the same.

A particular theme offered as a defense by Ms. Mohajer is that favorable evaluations in 1996 and 1997 and efforts by the teacher to "correct" shortcomings may preclude the termination process which resulted from the evaluation in May, 1998.  Although improvements have been made in certain categories of Ms. Mohajer's performance in the most recent school year, continued lapses in judgment, such as the removal of her lesson plan book from the locked office of the assistant principal, or the inadvertent locking out of a visually impaired student from the teacher's room at the close of the school day, cast a shadow that indicates a continuing problem.  The legal arguments offered by the parties confirm that more recent events and evaluations are of more probative value to determine "good cause," but earlier evaluations do not provide a "clean bill of health" and erase errors in performance or judgment prior to the pertinent school year.

To explain further, a close reading of the evidence coupled with the statutory and case law offered by counsel for both the District and Ms. Mohajer is enlightening.  In particular, arguments offered by Ms. Mohajer's counsel taken in the abstract are very persuasive as to what incidents or timeframe should be focused on in this inquiry, but the factual predicate for the hearing demands recognition of several semesters of activities.

In rough chronology, Ms. Mohajer was hired in the fall of 1995 and received a satisfactory evaluation from the prior principal at Anderson in the spring of 1996.  Ms. Mohajer did not timely submit grade books or provide proper documentation for grades at the close of the 1995-1996 school year.  During the 1996-1997 school year, issues were raised concerning preparation of Ms. Mohajer during ARD meetings as well as reports to parents to show progress of students.  An observation was offered on April 3, 1997 by Ms. Springer that resulted in a satisfactory appraisal with the evaluation conference taking place on May 12, 1997.  Between the actual appraisal observation and the appraisal interview, however, a couple of incidents were reported including the extraordinary incident concerning the bathing of a student off-campus and the dismissal of Ms. Mohajer from school for wearing an inappropriate skirt or culottes.  Immediately following the summative evaluation conference in May, 1997, Ms. Stringer issued a pointedly-worded directive to Ms. Mohajer that certain activities needed to be improved upon in the coming school year.  In October, 1997, during a pass-through appraisal of Ms. Mohajer's class, Ms. Stringer was concerned that grades were not properly entered in the teacher's grade book and other reports of progress on particular students seemed to be absent.  On a subsequent pass-through appraisal in November, 1997, Ms. Stringer was concerned about activities of the students and an apparent absence of lesson plans for the class.  In early December, 1997, an intervention plan was agreed upon by Ms. Stringer and Ms. Mohajer to seek immediate improvement in several areas, including areas that were reflected in the pass-through memos of October and November.  On February 5, 1998, a formal appraisal observation was conducted that yielded several unsatisfactory ratings, including poor ratings in areas concerning progress reports and documentation of student's activities.  The next day Dr. Kernwein recommended that Ms. Mohajer be non-renewed for the coming year.  On February 19, 1998, a formal evaluation conference was held.  Ms. Mohajer subsequently filed a grievance on the basis of the appraisal observation and related evaluation which was satisfied when Dr. Kernwein issued a response to Ms. Mohajer and the union representative that performance by the teacher would be considered through April 30, 1998 in the summative evaluation for the pertinent school year.  Pursuant to state law, on approximately April 11, 1998, since the District had not taken action on the non-renewal issue, a new term contract was expected by Ms. Mohajer for school year 1998-1999.  The summative evaluation for Ms. Mohajer was held May 4, 1998, which resulted in a modification of the prior evaluation, but yielded an unsatisfactory rating and still identified several areas in which the teacher received no credit.  Shortly after the summative evaluation, the incident with the sight impaired student resulted in an additional written reprimand.  On May 19, 1998, Principal Kernwein formally recommended that the contract of Ms. Mohajer be terminated at the end of the 1997-1998 school year.  The Board subsequently acted to support the recommendation of Dr. Kernwein in June, 1998 and Ms. Mohajer subsequently sought redress through the instant hearing.  Following a postponement request by Ms. Mohajer, the hearing was conducted on August 18-20, 1998.

With this chronology, the argument offered by counsel for Ms. Mohajer that the only pertinent timeframe for determining if good cause exists is the current school year 1998-1999 is not persuasive, nor is there any case law or statutory law cited in support thereof.  With respect to the timeframe after April 10, 1998 as being the only relevant period, the Examiner concludes that the primary relevant period, based on the facts in this case,  is the school year 1997-1998.  To the extent earlier timeframes reflect a chronic or consistent pattern of shortcomings or errors in judgment by the teacher or show opportunities for remediation or warnings by the District, prior semesters' activities may be relevant. Further, a fair reading of the effect of the grievance "compromise" in April, 1998 is that the Principal and Ms. Mohajer agreed the earlier evaluation, which was based upon activities in 1997-1998, was to be kept open and was to be an on-going record of the teacher's performance through the end of April, 1998.  Episodes after April 10, 1998 are certainly of primary importance, but it seems reasonable to include episodes during the school year 1997-1998 prior to April 10, 1998 in the circumstances as a "current" evaluation of the teacher's performance.

One final point is the importance of reviewing activities both before and after April 10, 1998 goes to the credibility of witnesses.  The Examiner has observed the demeanor and presentation of each and every witness in this case during the hearing and finds some of the explanations of Ms. Mohajer related to incidents coming both before and after April 10, 1998 as difficult to believe.  It is hard to understand how one witness can vividly recall receiving a telephone call from a colleague at a different school involving what had to be a most extraordinary circumstance of a student refusing to get off of a school bus and then the other party not recalling this circumstance.  It is difficult to understand how one would remove, from a locked supervisor's office, lesson plans and other similar documents that were the subject of review by the supervisor without obtaining permission.  It is difficult to understand one witness recalling no grade books turned in at the end of the semester and repeated efforts to obtain such and another witness simply not recalling a problem with submitting grade books.  It is difficult to understand one witness not finding grades in a grade book on a particular date and at some subsequent time grades appearing in the grade book for the particular timeframe.  It is difficult to understand a witness appearing at an ARD meeting without appropriate documents, but failing to remedy the situation by merely going across the hall to retrieve such documents.

For these reasons, the Examine concludes that Ms. Mohajer has provided the District with incidents and episodes both before and after April 10, 1998 which constitute good cause for termination of her employment, specifically, inefficiency in performance of duties, failure to comply with official directives from administrative personnel and failure to exercise good, professional judgment as generally recognized by the District.


Conclusions of Law
1.
Pursuant to Texas Education Code Section 21.211(a), the Board of Trustees of the Austin Independent School District may terminate the term contract between the District and Ms.  Mohajer at any time for good cause as determined by the board.

2.
The hearing was conducted pursuant to Texas Education Code Section 21.1251, at Ms. Mohajer's request after receiving notice of a proposed decision to terminate her term contract.

3.
Ms. Mohajer's inefficiency in the performance of her duties constitutes good cause for termination.

4.
Ms. Mohajer's failure to keep consistent documentation, including grades, required to demonstrate student progress pursuant to objectives and goals on a special education student's IEP is contrary to the Individuals with Disabilities in Education Act ("IDEA") and state law and constitutes good cause for termination.

5.
Ms. Mohajer's failure to follow official directives constitutes good cause for termination.

6.
Ms. Mohajer's conduct in taking a student off campus to her home without parent or supervisor permission, removing materials from the assistant principal's locked office and in locking a visually impaired student out of the classroom violated Principle IV(4) of the Code of Ethics and Standard Practices for Texas Educators.

7.
Although the school year in which the termination is sought is the most critical time for evaluation of a teacher's performance, evidence of a teacher's performance in a prior year or years is relevant to show a pattern of conduct, confirm the District's efforts to advise of teacher shortcomings, evaluate remediation efforts and test witness credibility.


Recommendation
Petitioner's recommendation should be sustained.

Respectfully submitted,

______________________________________

Charles E. Munson, Independent Hearing Examiner
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