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I.

Statement of the Case

Pending before the Hearing Examiner is an appeal of the Houston Independent School District's ("HISD") recommendation to terminate Ms. Juana Ruiz-Garcia's (Ms. Garcia) employment.

By letter dated May 7, 1999, HISD notified Ms. Garcia of the recommendation to terminate her employment.  (HISD Ex.18).  The recommendation to terminate Ms. Garcia's employment was made pursuant to Section Seven (7) of her continuing teacher's contract.  Specifically, HISD asserts that Ms. Garcia violated her contract by her alleged failure to meet the accepted standards for the teaching profession including, but not limited to, violation of the district's ban on corporal punishment.   Ms. Garcia timely appealed the recommendation and requested a hearing before an Independent Hearing Examiner. On  May 21, 1999, Teacher Juana Ruiz-Garcia's counsel, James T. Fallon, III, requested the appointment of a Certified hearing Examiner by the Texas Education Agency to hear this dispute.  C. Pat Ellis was notified on May 21, 1999 of his selection as Certified Hearing Examiner to conduct the evidentiary hearing in this dispute.  This assignment was accepted on May 21, 1999.  The parties, in writing, waived the 45 day requirement regarding the Hearing Examiner's Recommendation.

Ms. Garcia was represented during the hearing by her attorney, Mr. James T. Fallon, III, Attorney at Law.   The District was represented during the hearing by Miles T. Bradshaw, Assistant General Counsel for the District.  Mr. Raul Hinojosa, Principal, Helms Elementary School, was in attendance at the hearing, as the District's designated representative.

II.

Findings of Fact

A.
Background

1.
Juana Ruiz-Garcia a.k.a. Oralia Garcia ["Ms. Garcia"] grew up and was initially educated in Mexico.  Ms. Garcia has been teaching children since 1975. She taught in Mexico between 1975 and 1984.  In 1984, Ms. Garcia came to the United States permanently. Once in the United States, Ms. Garcia obtained a Masters Degree from the University of Houston while she worked in the Channelview Independent School District.  She began teaching in HISD in 1993 at Sanchez Elementary in the discipline center grades 1-5.  Ms. Garcia's teaching assignments in HISD were as follows:

1993-94

Sanchez Elementary

1994-95

Pugh Elementary

1995 through 12-97
Braeburn Elementary

1-98 through 1-99 
Burrus Elementary

1-99 through 2-99
Helms Elementary

Ms. Garcia was employed by HISD as a teacher on a continuing contract on May 21, 1996.

3.
Ms. Garcia was assigned to the Helms Community Learning Center ("Helms"), an elementary school, from January 20, 1999 through February 23, 1999.

Ms. Garcia is certified to teach kindergarten through 8th grade, as well as bilingual education.

B. Violation of Corporal Punishment Policy

4.
HISD policy states that corporal punishment is not allowed unless a particular school has obtained a waiver from the Board of Education.  Helms has no such waiver and corporal punishment is not allowed.  
5.
Requiring a student to kneel on the floor facing the wall with hands raised for at least 15 minutes constitutes corporal punishment.  
6.
On different occasions, Ms. Garcia made four students kneel down on the tile floor facing the wall with their hands raised over their heads: Daniel, Eduarling, Fidencio and Aroldo. She tried to make a fifth student, Jose, kneel, but he refused and was made to sit in the corner.  Ms. Garcia admits to making the students kneel in this fashion for at least 15 minutes (except Fidencio - at least 10 minutes). 
7.
Ms. Garcia made Daniel kneel down on the tile floor with his hands raised over his head two or three times for approximately 15-30 minutes each time for talking in class and playing in the bathroom.
8.
Ms. Garcia made Eduarling kneel down on the tile floor with his hands raised over his head facing the chalkboard at least two times approximately 15-30 minutes each time for talking.  Eduarling stated his arms became "tired" and "numb" and that when he complained of the tiredness and numbness to Ms. Garcia, she responded, "I'm sorry, but you misbehave." Eduarling stated that kneeling on the floor for punishment made him feel "humiliated."
9.
Eduarling's father did not give Ms. Garcia permission to make Eduarling kneel down as punishment in class.   His father also signed a document specifically refusing to consent to allow corporal punishment. 

10.
Ms. Garcia made Fidencio kneel down on the tile floor with his hands raised over his head facing the wall at least once for approximately one hour for talking in class. 

11.
Ms. Garcia made Aroldo kneel down on the tile floor with his hands raised over his head facing the chalkboard at least two times for approximately 20 - 30 minutes each time for not paying attention. 
12.
Ms. Garcia required one of her students, Janet, to stand next to her desk for approximately 1-3 hours because she forgot to get her parents to sign her progress report and turn it in to the teacher.
13.
Ms. Garcia punished two students, Daniel and Eduarling, by making them each sit on the floor and hold an opened dictionary off the floor with one hand, and with the other hand, write on paper sitting on top of the dictionary, for approximately 15 minutes. It made Daniel's arms hurt "a little bit."
14.
Approximately 6-8 parents were upset and complained to the principal, Mr. Hinojosa, about Ms. Garcia making students kneel as punishment and because their children's grades had dropped while Ms. Garcia was their teacher.  Two parents who testified believed that kneeling the students was inappropriate and humiliating. 

15.
While Ms. Garcia was assigned to Burrus Elementary in 1998, she pinched pre-K students during lunch as they were standing in line about 3 times per week. 

16.
Ms. Garcia claims the first time she made students kneel was at Burrus Elementary in 1998.  She testified the reason she made students kneel at Burrus Elementary was because she understood the school had a waiver of the corporal punishment policy.  She also testified that the reason she pinched pre-K students at Burrus Elementary was because, "corporal punishment was allowed there."  She also testified that the reason she did not kneel students at Sanchez Elementary in 1993-94 was because the school did not have a waiver of the corporal punishment policy. 

17.
Burrus Elementary did not allow corporal punishment during the time Ms. Garcia was assigned at Burrus.  The principal specifically gave teachers a memo stating that corporal punishment was not allowed. 

18.
There is no sound pedagogical reason for disciplining a student by requiring him to kneel on the tile floor with hands raised and facing the wall for at least 15 minutes.

C.
Violation of Fire Drill Procedures

19.
On or about January 29, 1999, Ms. Garcia violated the school's fire drill procedures by (1) failing to have her roll book to account for all her removed students and (2) making a student go back into the evacuating building to retrieve her roll book.  Ms. Garcia also reacted inappropriately by stating, "I don't see anything wrong with it."  
20.
Ms. Garcia knew at the time of the fire drill that teachers were required to bring the attendance folder with the names of the students to make sure the students were all there.   She also knew the principal was going to ask for the roster.  She admits she made an error in sending a student back into the evacuating building to get her roll book.    Ms. Garcia's rationale for making these mistakes was "I knew there was going to be a drill.  It wasn't a real fire." 
21.
In explaining why she sent the student back into the evacuating building, she stated, "I wanted to get a good impression with the attendance folder in my hand."  She further explained that the student she sent back into the building was, "very fast' and "if it was a real fire, he wasn't going to get hurt because it was the same time as everybody else who was leaving because small children are going to take more time than older children to leave the building."
D.
Other Inappropriate Conduct With Students

22.
Ms. Garcia ordered Daniel to get her shoes and required Eduarling to tie her shoes on her feet.  She also required Jessica to tie her shoes, but Jessica asked another student to do it for her.  


23.
Ms. Garcia took thirty-six dollars ($36.00) from one student, Aroldo, to order some extra reading books for him.  However, Ms. Garcia never ordered the books and she never returned Aroldo's money.  After the recommendation for termination, Ms. Garcia called Aroldo at home and told him she would give him his money back if he would tell the principal she was a good teacher.  Ms. Garcia's excuse for never returning the money was "I didn't have a chance to get the money back."  However, Aroldo's mother testified in Ms. Garcia's presence and Ms. Garcia has still not returned the money.  

24.
Ms. Garcia required many of her students to write multiple sentences as punishment.  Daniel G. was required to write 20, 50 and 1000 sentences.  The 1000 sentences stated something to the effect of "I shall not play in the bathroom."  Ms. Garcia made Eduarling write 500 sentences approximately three times stating something to the effect of "I shall not talk in the classroom."  Jessica had to write 100 sentences one time.    On one occasion, the whole class was required to write 100 sentences as discipline.  

25.
Ms. Garcia admits that she threw a photograph of the students and their former teacher into the trash. 

26.
Ms. Garcia refused to allow the class to have a "going away" party for their former teacher who was to be on campus and later told the class that she had thrown away a cake that Jose, one of the students, brought for the party.  Jose bought the cake for Mr. Esparza with ten dollars of his own money.  He was sad when he heard Ms. Garcia had thrown away the cake.    Ms. Garcia did not deny that she told the class she threw it away.     

27.
Ms. Garcia refused to allow students to take home leftover party refreshments that they had brought to school for a Valentine's party. 

28.
Ms. Garcia dressed unprofessionally in violation of the school's dress code by wearing old faded blue jeans and having wet unkempt hair.
E.
Teaching Ability

29.
During the 1998-99 school year, Ms. Garcia's students had four different teachers.  All five of the students who testified stated that their least favorite teacher was Ms. Garcia.   The reasons given as to why she was their least favorite teacher were "She was mean to us.", "She made [tried to make] me get on my knees.", "She made us kneel down with the hands up... and she made me tie her shoes.",  She was "mean" and "She didn't teach us anything...She was bad." and  She "didn't really teach us nothing." 

30.
Ms. Garcia's students' grades dropped considerably during the six-week period she taught fifth grade at Helms.  Many of the students who testified said they did not learn anything with Ms. Garcia, but that they did learn with their other 3 teachers in that class. All but one of the students' grades improved dramatically after Ms. Garcia was reassigned out of their class. 


31.
Some of the students who testified said their grades went from 90's and 80's to as low as 20's and 30's.  Eduarling's grades went from 74 and 80's to as low as 20's and 30's.  Jessica's grades went from 70's -100 to 40's, 60's and 90's.   Alex's grades went from 80's - 100 to 40's and 60's, but they improved to 70's, 80's and 90's after Ms. Garcia was reassigned out of his class.  Aroldo's grades went from 80-100 to 30's and 50's, but went back up to 80-100 after Ms. Garcia left.   

32.
The school's grading policy requires that each teacher shall submit a minimum of two grades per week per class.  In a four-week period in January and February 1999, Ms. Garcia should have recorded eight grades per subject.  However, she had only recorded two grades in Math and three grades in Science, and almost no grades in all other courses.  Mr. Hinojosa spoke with Ms. Garcia about her lack of grades and told her to turn in her grades, which Ms. Garcia never did.  
III.

Discussion


Under Paragraph 7 of her continuing contract, Ms. Garcia may be terminated during the term of the contract for "good cause."  Good cause is defined in the contract as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state."    The accepted standards of conduct may include those standards established by (1) case law, (2) TEA Commissioner decisions, (3) Board policies and administrative procedures, and (4) the Code of Ethics for Texas Educators.

Of the allegations against Ms. Garcia, the following may be considered as factors toward a determination that good cause for during the term termination exists in this case:

a.
Ms. Garcia's failure to abide by the school's dress code policy by wearing old faded blue jeans and having wet unkempt hair at school;

b.
Ms. Garcia's failure to abide by the school's fire drill procedures by failing to account for all her students and sending a student back into the evacuating building to get her roll book;

c.
Ms. Garcia's failure to abide by the school's prohibition of corporal punishment by requiring four (4) students to kneel on the tile floor on multiple occasions with their hands raised and facing the wall for 15 – 20 minutes; 

d.
Ms. Garcia's insensitivity in: (1) telling students she had thrown a picture of the class and their former teacher in the trash; (2) telling students she had thrown a cake bought by a student for a party into the trash; and (3) refusing to allow students to take the class party left-over food and drink home with them; 

e.
Ms. Garcia's ordering students to tie her shoes ; 

f.
Ms. Garcia's requiring students to write 1000, 500 or even 200 sentences for talking in class or playing in the bathroom ; 

g.
Student's grades dropping from almost entirely 70s-100s to almost entirely 20s-50s . 

h.   Mrs. Garcia's failure to honestly account for funds received from a student or to              return those funds.

Board Policy


Disciplining students by requiring them to kneel on the tile floor with their hands raised and facing the wall for at least 15 minutes  constitutes "corporal punishment" because it constitutes a physical form of punishment.  This conduct violates established HISD Board policy 754.200. Violation of a corporal punishment policy may be good cause for termination. 


As witnesses, the district presented six students who were taught by Ms. Garcia at Helms.  The students were  believable, forthright, unrehearsed and natural in their testimony.  Though some recollection of the length of time that students were knelt was different, the student versions of disciplining were the same.  These sixth grade students testified they were embarrassed and humiliated before their classmates.  When her actions were brought to the attention of the principal and Ms. Garcia was confronted, she responded with "What's wrong with that?" 

Ms. Garcia demonstrated that after 23 years of teaching, she sees nothing wrong with the use of inappropriate forms of physical punishment to insure compliance with her demands.  When a teacher engages in activity which is harmful or potentially harmful to a student's physical or emotional well being, a school district must be allowed to terminate that teacher's employment rather than risk the possibility that the teacher might engage in further similar conduct.  Whalen v Rocksprings ISD,TEA Docket No. 065R1B284 (July 1985).  See also Bobby Boyd v Lake Travis ISD, TEA Docket No. 153-R2-696 (July 1996) (good cause for termination existed and violation of corporal punishment policy was not remediable).

Ms. Garcia has violated established HISD Board policy 750.000 that states, "Students should be dealt with reasonably, fairly and with patience" in that her methods of kneeling students for talking in class is not reasonable, fair or patient. 


Ms. Garcia has violated established HISD Board policy 750.000 that states, "the constructive side of discipline should be emphasized" in that her methods of kneeling students for talking in class is not constructive, but rather is abusive, humiliating and does not build positive rapport.  

While sentence-writing may be an appropriate form of discipline, requiring 200 or more sentences is excessive and not an effective disciplinary technique and it violates HISD policy 750.000.

Remediation

Conduct committed by Ms. Garcia that is not remediable because it involves the health, safety and well-being of students includes: 

a.
Ms. Garcia's failure to abide by the school's fire drill procedures by failing to account for all her students and sending a student back into the evacuating building to get her roll book; and 

b.
Ms. Garcia's failure to abide by the school's prohibition of corporal punishment by requiring four (4) students to kneel on the tile floor with their hands raised and facing the wall for at least 20 minutes. 

Requiring students to kneel on the floor with their hands raised for at least 15-20 minutes facing the wall as a disciplinary technique is not remediable conduct. No "transition" time is required by a kindergarten teacher who begins teaching 5th grade to know that it is inappropriate to require students to kneel on the floor with their hands raised for at least 15 minutes facing the wall as a disciplinary technique. This type of conduct is not the type that is appropriately addressed by a growth plan or an intervention plan.  The "potential" for harm to a student is good cause for termination. Violation of corporal punishment policies which create the "potential" for harm to students justifies termination. 

Ms. Garcia contends that she was not given any notice regarding her conduct and given no chance to remediate her conduct.  Some conduct is so egregious that remediation is not warranted or required.  Multiple occurrences of kneeling students, having students stand for hours at a time before their peers and causing students to hold a dictionary off the floor with one hand while writing with the other clearly demonstrates the teacher's belief in, and incorporation of, corporal punishment as a form of discipline.  Further, to send a student back into a building being evacuated under fire evacuation procedure shows a complete lack of concern for the student's health and safety.

The incidents here were not isolated but rather a course of conduct over Ms. Garcia's entire but brief tenure at Helms. Indeed, Ms. Garcia also admitted to pinching pre-Kindergarten students as a form of discipline at her former school, Burrus.  A Burrus cafeteria employee testified she saw Ms. Garcia pinch two pre-Kindergarten students on numerous occasions to make the students stay in line.  Ms. Garcia's continued disregard for the safety and well being of her students was so callous that remediation would appear to need to require a change in more than  just behavior. 

Waiver


HISD Board Policy 754.200 provides that corporal punishment is abolished and may not be used without obtaining a waiver from the Board.  It further states that abuse of corporal punishment, when substantiated, may be grounds for dismissal.  Ms. Garcia testified that one parent had given verbal authorization over the phone to "kneel" his son. The parent testified that he did not give such authorization and further had signed a handbook notice denying the school the right to use corporal punishment on his son. . The parent's testimony was credible, but even if he did give verbal authorization, it would have been insufficient to allow the use of corporal punishment by Ms. Garcia.  A parent verbally agreeing to allow corporal punishment does not override the policy.  HISD Ex. 23, 25
.

Ms. Garcia argues that kneeling is not a recognized method of corporal punishment as defined by HISD administrative procedure 754.200.  Ms. Garcia argues that spanking or paddling a student on the buttocks is the defined corporal punishment recognized by HISD.  Those guidelines established in HISD administrative procedure 754.200 only apply to schools which have been granted a waiver of Board policy dealing with corporal punishment.  Helms did not have a waiver of Board policy dealing with corporal punishment, therefore the guidelines of 754.200 do not apply.  Ms. Garcia's argument in this context has no merit and is rejected.

Texas Educator Code of Ethics


Ms. Garcia has violated the Texas Educator Code of Ethics that states, 

"The Texas Educator should strive to create an atmosphere 

that will nurture to fulfillment the potential of each student." 

   She has violated this principle by creating a damaging educational atmosphere where students have been subjected to corporal punishment against school policy, had money taken and not returned, been humiliated, embarrassed, yelled at and saddened, asked to tie the teacher's shoes, and forced to write multiple sentences as discipline.  All of these actions resulted in a significant drop in student's grades and their ability to learn in school.  Ms. Garcia's insensitivity toward the students regarding (1) the picture of the students with their former teacher which Ms. Garcia threw away, (2) telling students she had thrown a cake bought by a student for a party into the trash; and (3) refusing to allow students to take the class party left-over food and drink home with them, further destroyed any atmosphere to nurture the full potential of her students.


Ms. Garcia has violated the Texas Educator Code of Ethics, Principle 1, Standard 2 that states, 

"The Texas Educator shall honestly account for all funds committed to her or her charge and shall conduct financial business with integrity."  

Specifically, she has violated this standard by taking thirty-six dollars ($36) from a student to purchase books and failing to buy the books or return the money to the student. 

Ms. Garcia has violated the Texas Educator Code of Ethics, Principle IV, Standard 2 that states, 

"The Texas Educator shall not intentionally expose the student to 

disparagement." 

Specifically, she has violated this standard by continually disparaging students by making them kneel on the tile floor with their hands raised for at least 15 minutes at a time for minor disciplinary infractions such as talking in class. 


Ms. Garcia has violated the Texas Educator Code of Ethics, Principle II, Standard 5 that states, 

"The Texas Educator shall comply with all written local school

board policies, state regulations and other applicable state and 

federal laws."  

Specifically, she has violated this standard by continually violating the school's abolishment of corporal punishment and by failing to record the minimum number of grades in her grade book. 

Ms. Garcia has violated the Texas Educator Code of Ethics, Principle IV, Standard 1 that states, 

"The educator shall deal considerately and justly with each student 

and shall seek to resolve problems, including discipline, according 

to law and School Board Policy." 

Specifically, she has violated this standard by continually, inconsiderately and unjustly punishing and humiliating students for talking in class by forcing them to kneel on the floor with their hands raised facing the wall for at least 20 minutes at a time.  Ms. Garcia did not timely contact the students' parents to discuss their talking in class. 

Ms. Garcia has violated the Texas Educator Code of Ethics, Principle V, Standard 1 that states, 

"The educator shall make reasonable effort to communicate

to parents information that lawfully should be revealed 

in the interest of the student." 

Specifically, she has violated this standard by continually failing to contact the parents of the students in her class regarding their behavior, the methods of punishment she used, or the dramatic fall in grades.


Ms. Garcia has violated the Texas Educator Code of Ethics, Principle V, Standard 3 that states,

"The educator shall manifest a positive role in the school 

public relations."

Specifically, she has violated this standard by continually failing to contact the parents of the students in her class regarding their behavior or the methods of punishment she used.  Further, her phone calls to a student in an attempt to influence him to speak positively on her behalf violates this standard.

The conduct noted above, occurring over a six-week period constitutes good cause for termination during the term of the contract in accordance with paragraph 7 of the contract.  
IV.

Conclusions of Law

1.
The Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code Section 21.251 et seq. 

2.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia disciplined students in violation of established HISD Board Policy 754.200.

3.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia disciplined students in violation of established HISD Board Policy 750.000.

4.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia violated Texas Educator Code of Ethics Principle 1, Standard 2.

5.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia violated Texas Educator Code of Ethics Principle IV, Standard 2.

6.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia violated Texas Educator Code of Ethics Principle II, Standard 5.

7.
HISD proved by a preponderance of the evidence that Juana Ruiz-Garcia a.k.a. Oralia Garcia violated Texas Educator Code of Ethics Principle IV, Standard 1.

8.
HISD proved by a preponderance of the evidence that the portion of HISD Administrative Procedure 754.200 that states, 

"Schools which have been granted a waiver of Board 

Policy shall be governed by the following guidelines"

does not apply to a school that does not have such a waiver.


Any conclusions of law deemed to be a finding of fact is hereby adopted as such.

IV.

Decision and Recommendation


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby 

recommend that the HISD Board of Trustees adopt the Findings of Fact and Conclusions of Law and terminate the employment of Respondent Juana Ruiz-Garcia for cause.



Petitioner's recommendation should be sustained.


Signed and issued this _____ day of October, 1999.







__________________________________







C. Pat Ellis







Certified Hearing Examiner
PAGE  
15

