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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the professional term contract of Respondent Graciela B. Cortez ("Respondent") for the 1995-1996, 1996-1997, and 1997-1998 scholastic years.  Prior to being placed on administrative leave with pay on July 14, 1997, Respondent was the instructional specialist in charge of the daily operation of the Migrant Education Program.      


The specific grounds for the recommended termination of the Respondent's employment are set forth in DISD's July 14, 1997 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 1) are as follows: 


(A)
Respondent's alleged failure to demonstrate competency in the performance of her duties including failure to adequately supervise the staff assigned to her. 


(B)
Respondent's alleged authorization of advance payments to seven employees prior to performance of services in violation of applicable law and DISD policy.  

 
(C)
Respondent's alleged failure to avoid the appearance of impropriety by using the personal credit card of an employee under her supervision for Respondent's personal purposes.


The DISD Board Policy provisions under which Respondent's termination for cause is recommended are:


(1)
Inefficiency, incompetency, or inability to perform assigned duties.  [DF(Local) No. 13]


(2)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  [DF(Local) No. 24]


(3)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  [DF(Local) No. 25]


(4)
Violation of any federal statute or state law, or the United States or State of Texas Constitution.  [DF(Local) No. 28]


(5)
Any other reason constituting "good cause" under Texas law.  [DF(Local) No. 32]


II.


FINDINGS OF FACT
(A)
Procedural Background

(1)
On July 14, 1997, Evangelina Cortez, as Assistant Superintendent of Multilingual/Multicultural Education, notified Respondent in writing of her recommendation to terminate for good cause Respondent's employment by the DISD as an instructional specialist and placed Respondent on administrative leave with pay pending any request for a hearing.


(2)
Respondent's request for a hearing was timely received by the Texas Education Agency on July 28, 1997.


(3)
At the August 4, 1997 pre-hearing telephone conference with the Hearing Examiner, counsels for both parties agreed to schedule the final hearing ("Hearing") for September 15, 16, 17, and 18, 1997.  The parties agreed to waive in writing the forty-five (45) day deadline for the completion of the Hearing and the written recommendation of the Hearing Examiner.  


(4)
On August 29, 1997, counsel for Respondent requested a continuance of the Hearing on the grounds that he was just notified of a trial setting in an unrelated matter for September 15, 1997.  On September 3, 1997, the Hearing Examiner denied Respondent's oral motion for a continuance on the grounds that (a) Respondent's counsel had on August 4, 1997 represented that he was available and he agreed to the September 15, 1997 Hearing, (b) the Hearing was scheduled long before Respondent's counsel's other trial setting, and (c) the proposed delay would result in harm to at least one of the parties.  


(5)
The closed Hearing began on September 15th, 16th, and 17th.  By agreement of both parties, the Hearing continued on October 6th and 7th because of the unavailability of one witness during the week of September 15th due to a death in the family.  The parties submitted closing arguments in writing on October 13, 1997 in lieu of oral closing arguments.  At the Hearing, DISD was represented by its employee Evangelina Cortez and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Graciela Cortez appeared in person and was represented by her counsel David Davis of the Law Office of Domingo Garcia.

(B)
Factual Background

(6)
Respondent has been employed by DISD since November 1993.  Throughout her employment by DISD, Respondent has been assigned to the Migrant Education Program.  (Hearing Transcript P. 19)


(7)
Respondent was initially hired by DISD as a specialist in the Migrant Education Program.  Sometime in 1994 or 1995, Respondent was promoted to be the instructional specialist in charge of the Migrant Education Program. 


(8)
As an instructional specialist in charge of the Migrant Education Program, Respondent's responsibilities include preparing applications for state grants, implementing the state plan for migrant education for DISD, monitoring the program, acquiring materials necessary to implement the services, coordinating with other programs, supervising all other migrant education program staff, and approving submission of employee time records to the payroll department.  (Hearing Transcript P. 19, 20, 21; Employer's Exhibit 3)


(9)
During Respondent's employment by DISD, she reported to the following persons during the indicated periods of time:

November 1993 -


directly to Rosalinda Boland (Interim Director of Bilingual Education Program (Hearing Transcript P. 174);

June 1994 -



directly to John Martinez, Director of Bilingual Education;

June 1995 to October 1995 -
directly to both Evangelina Cortez and Sandra De La Cruz (both Executive Directors);

October 1995 to June 1996 -
directly to Thelma Benevides (Executive Director) and indirectly to Evangelina Cortez;

June 1996 to January 1997 -
directly to Ariel Hunter-Chriss (Director of Special Programs) and indirectly to Evangelina Cortez;

January 1997 to April 1997 -
directly to Evangelina Cortez and Thelma Benevides;

April 1997 to June 1997 - 

directly to Donna Murray and indirectly to Evangelina Cortez; and

June 1997 to July 1997 -

directly to Evangelina Cortez and Thelma Benevides.
(Hearing Transcript P. 390)

(C)
DISD's Claim That Respondent Failed To Avoid The Appearance Of Impropriety By Using A Subordinate's Personal Credit Card


(10)
Shortly after Respondent's arrival at DISD in November 1993, Respondent and Maria Ruiz, a para-professional reporting to Respondent, were sent to the Texas Annual Migrant Education Conference in South Padre Island at DISD's expense.  It was necessary to use a credit card to secure lodgings and otherwise expedite enrollment for the conference.  Respondent did not have any credit cards of her own.  Rosalinda Boland, Respondent's supervisor, suggested that the credit card of Maria Ruiz be used to make reservations for both. (Hearing Transcript P. 24, 174 to 176)


(11)
Respondent and Maria Ruiz had no relationship besides that of supervisor and supervisee.  


(12)
Respondent did not return the credit card to Maria Ruiz after the conference.  Respondent kept Maria Ruiz' credit card and used it for her personal purchases.  


(13)
Respondent claims that she kept the credit card pursuant to a private agreement with Maria Ruiz.  Maria Ruiz denies any agreement and claims that Respondent refused to return the credit card when asked.  Maria Ruiz further contends that Respondent maintained substantial balances owed on the account and at times failed to make the minimum payment required.     


(14)
Maria Ruiz eventually notified the credit card company to terminate the account.  Maria Ruiz requested that Respondent pay the balance owed on the account.  Respondent refused.  At about the same time, Respondent reprimanded Maria Ruiz.  Maria Ruiz claims Respondent's action was in retaliation for her terminating the credit card account and for demanding repayment.  Maria Ruiz then sought the assistance of respondent's supervisors at DISD.  


(15)
On September 9, 1995, Respondent met with Evangelina Cortez, her direct supervisor, and Evangelina Cortez' supervisor Dr. Carl Montoya to discuss the balance Respondent owed on Maria Ruiz' credit card account.  (Hearing Transcript P. 178)  Respondent was instructed to pay the substantial balance owed.  Respondent eventually paid the amount owed  in full, approximately two years after she first borrowed Maria Ruiz' credit card in November 1993. 


(16)
Evangelina Cortez did not write a letter of reprimand or otherwise discipline Respondent for her use of a subordinate's (Maria Ruiz) credit card for personal purposes.


(17)
Respondent argues that it was her supervisor Rosalinda Boland who suggested that she use Maria Ruiz' credit card.  Even now, Respondent does not appreciate the distinction between the use of a subordinate's credit card for a business purpose (attendance at the conference) for which there was certain reimbursement from DISD and for Respondent's personal purposes for which the subordinate has no certain means of repayment.  Respondent does not appreciate that her use of a subordinate's credit card for Respondent's personal purposes compromises her ability to supervise her subordinate.  Respondent does not appreciate that her refusal to return the card and pay the balance owed immediately when asked constitute an abuse of a supervisor's power over a subordinate.    


(18)
The Hearing Examiner finds Respondent's use of a subordinate's credit card for a business purpose for which there was certain reimbursement from DISD to the subordinate does not create the appearance of impropriety.   


(19)
The Hearing Examiner finds Respondent's use of a subordinate's credit card for Respondent's personal purposes could compromise her ability to manage that subordinate regardless of whether the subordinate agreed to Respondent's use.


(20)
The Hearing Examiner finds Respondent's use of Maria Ruiz' credit card for Respondent's personal purposes for approximately two years gives rise to the appearance of impropriety. 


(21)
The Hearing Examiner finds Respondent's refusal to return the credit card and to pay the balance owed immediately when asked to constitute an abuse of a supervisor's power over a subordinate.


(22)
Respondent's conduct with regards to Maria Ruiz' credit card could cause the public, students, or employees, especially those in the Migrant Education Program, to lose confidence in the administration and integrity of the DISD.


(23)
Respondent's conduct with regards to Maria Ruiz' credit card fails to meet the acceptable standards of conduct for employees in like or similar positions.        

(D)
DISD's Claim That Respondent Authorized Advance Payment To Seven Employees In Violation Of DISD Policy And State Or Federal Law

Legal Background On Texas Education Agency Grants


(24)
The Migrant Education Program is funded in whole or in part by federal funds.  The federal government contracts with the Texas Education Agency to issue grants to local school districts ("TEA Grants").  The TEA Grants are subject to federal spending and reporting guidelines.


(25)
To obtain TEA Grants for the Migrant Education Program, DISD has to complete and submit a Standard Application System ("SAS") to TEA for each grant period.  Respondent's responsibilities include preparing the SAS for each grant period.  Respondent prepared the SAS for the 1995-1996 school year.  (Employer's Exhibit 6)  Respondent also prepared the SAS for the Summer 1996 Migrant Education Program.  


(26)
The ending date for the Summer 1996 grant period was August 30, 1996 or August 31, 1996.


(27)
The July 1, 1995 edition of Title 34  of the Code of Federal Regulations Chapter 76 (34 CFR 76) would have been the applicable and controlling federal regulation in June 1996.  34 CFR 76.707 clearly indicates that an obligation for the personal services by an employee of the State or subgrantee (DISD) is deemed made when the services are performed.  It also provides that an obligation for the personal services of a contractor who is not an employee of the State or subgrantee (DISD) is deemed made when a binding written contract is executed to obtain the services.  (The Hearing Examiner takes judicial notice pursuant to Texas Rules of Civil Evidence Rule 202.)  (Hearing Examiner's Exhibit A attached)


(28)
The SAS for which Respondent had the responsibility for completing also contained some guidance on when payment for employee services is deemed obligated. 


Section D on page 17 of the SAS for the 1995-1996 school year requires that all "encumbrances" be made between the beginning and ending dates of the grant period.  Section D also states that for Discretionary Programs, all services (to be paid by that grant) must be rendered within the grant period.  Section D also states that for all Formula Programs, all encumbrances must occur within the grant period and encumbrances are defined to include services received as well as contracts and subgrants awarded.  (Employer's Exhibit 6)  No evidence was offered to indicate whether the DISD program was a Discretionary Program or a Formula Program.


(29)
Section M on page 18 of the SAS for the 1995-1996 school year indicates that 34 CFR 76 (Title 34 of the Code of Federal Regulations Section 76) applies to the application.  Section A on page 23 of the SAS for the 1995-1996 school year states that all unobligated funds must be promptly returned to the TEA and 34 CFR 76.704 is cited as the supporting authority.  (Employer's Exhibit 6)


(30)
34 CFR 76.707 was never presented by DISD (at the Hearing, or in the Termination Notice, or in any pleadings) as the controlling federal regulation which Respondent violated.  Accordingly, it would be unfair to expect Respondent to have known about it when DISD's attorneys and Respondent's superiors who testified do not appear to know about it.


(31)
However, it would be fair to expect Respondent to have carefully studied the SAS for which she had the responsibility of completing.  If Respondent had carefully read Section D on page 17, she should have concluded either that (a) inclusion of advance payments in a grant period violated federal regulation or (b) she needed more assistance to understanding the legal requirements and restrictions of TEA Grants.


DISD Policy Regarding Advance Payments

(32)
Several of the witnesses testified that there was a DISD policy against advance payments.  However, no witness was able to cite the specific policy or indicate where it can be located precisely.  No copy of the policy was ever produced in the proceeding.


(33)
Thelma Benevides testified that the no advance payment policy was taught at DISD payroll or operations training classes that she has attended.   


(34)
There is no evidence that Respondent was ever sent to a class where the no advance payment policy was taught or that she was ever given access to a copy of the alleged no advance payment policy.


(35)
DISD has failed to show that Respondent violated the alleged DISD no advance payment policy.  


Respondent's Failure To Seek Guidance Concerning Advance Payments

(36)
Arthur Huron has been employed by DISD as a Pre-K instructor since the 1994-1995 school year.  His prior work experiences included being a finance and accounting officer in the U.S. Army and an employee with M-Bank.  Based upon her perception of Arthur Huron's financial expertise, Respondent hired Arthur Huron to be the coordinator for the Summer 1995 Migrant Education Program, just months after his being employed by DISD as a Pre-K instructor.  Respondent hired Arthur Huron again to be the coordinator of the Summer 1996 Migrant Education Program.   


(37)
In or about June 1996, Arthur Huron informed Respondent of the likely surplus funds remaining in the Summer 1996 TEA Grant.  Arthur Huron suggested that extra hours be included on the supplemental pay forms within the grant period (by August 30, 1996) for select employees and have those employees perform services after the grant period concludes.  


(38)
During June of 1996, Mike Finkelston was employed as an accountant in the Federal Accounting Section of DISD.  He was at work throughout the month of June 1996 and was generally available for consultation with Respondent.  He was also available during subsequent months.  Respondent had periodically called or visited him in the months prior to June 1996 to obtain information about the Migrant Education Program's budget balance.  Respondent and Mike Finkelston had a good working relationship. 


(39)
Mike Finkelston's opinion is that advance payments to DISD employees cannot be included as expenses of the current grant period pursuant to federal guidelines.  If he had been asked by Respondent, Mike Finkelston would have advised her against making advance payments.  If he had known that the Summer 1996 Migrant Education Program's supplemental pay forms included advance payments, he would not have allowed them to be processed as expenses for the Summer 1996 TEA Grant. 


(40)
Respondent did not consult Mike Finkelston about the advance payments.


(41)
Respondent also did not consult her supervisors Ariel Hunter-Chriss, Evangelina Cortez and Thelma Benevides.  Respondent claims that Evangelina Cortez and Thelma Benevides were not available because of the relocation of their offices during July 1996.  The hearing examiner does not find Respondent's claim credible because Respondent was able to obtain a letter of recommendation from Evangelina Cortez in June 1996.  (Respondent's Exhibit 38)  Furthermore, she could have attached a note to the supplemental pay forms which Thelma Benevides must sign before payroll will process them.  Respondent did not tell her supervisors about the advance payments at any time during the ten month period between June 1996 and the end of March 1997 when another employee reported it to Evangelina Cortez.  The Hearing Examiner finds that Respondent could have reached her supervisors for guidance if she chose to do so.  

     
(42)
Respondent also did not consult anyone at TEA.


(43)
Respondent's trust and reliance on Arthur Huron was unjustified.  He was a relatively new professional employee of DISD.  He had no qualifications as an administrator.  His own mother was one of the first recipients of an advance payment which should have raised concerns about his motivation and the potential appearance of impropriety.


(44)
Mike Finkelston was the proper person for Respondent to consult concerning advance payments.  Respondent's supervisors were also appropriate persons to consult.


(45)  Respondent's failure to consult Mike Finkelston, her supervisors, or the TEA reflect poor judgment and demonstrate incompetence.        


Respondent Failed To Obtain Written Contracts To Require Performance By Employees Prior To Authorizing Some Advance Payments


(46)
During the summer of 1996, Respondent either personally or authorized Authur Huron to submit supplemental pay forms to provide advance payment from the Summer 1996 TEA Grant to seven employees as follows:



Supplemental

Payment 



Advance

Employee
Pay Form Date  
Date

Hours
Rate

Amount
Susan Rubin

6/96

7/30/96
60
$16/hr

$  960.00

Gloria Almanza 
6/96

7/30/96
50
$8.50/hr
$  425.00




8/96

9/30/96
110
$8.50/hr
$  935.00

Diana Duran

8/96

9/30/96
40
$8.50/hr
$  340.00

Feliz Gonzales
7/96

8/30/96
64
$16/hr

$1,024.00




8/96

9/30/96
20.5
$16/hr

$  328.00

Connie Huron
6/96

7/30/96
80
$16/hr

$1,280.00

Maria Medina
7/96

8/30/96
40
$8.50/hr
$  340.00




8/96

9/30/96
113
$8.50/hr
$  960.50

Guadalupe Torbellin
7/96

8/30/96
168
$8.50/hr
$1,428.00




8/96

9/30/96
72
$8.50/hr
$  612.00








_____


  _______


Total





817.5


$8,632.50


(Employer's Exhibits 8, 9, 10, 11, 12, 13, and 14)


(47)
Arthur Huron testified that he and Respondent selected the most reliable and long term employees for the advance payments.  He further testified that he and Respondent had an understanding with the select employees that they were to provide services after receiving the advance payments.  In direct contradiction, Diana Duran, one of the para-professionals who received advance payment, testified that she had no knowledge of the advance payment arrangement until after she had received the funds.  (Hearing Transcript P. 526-527)  Diana Duran testified she received a letter notifying her that she had been overpaid and that she must work extra hours to make up for the overpayment.  


The Hearing Examiner finds Arthur Huron to be a not credible witness.  From Diana Duran's testimony, the Hearing Examiner concludes that Respondent did not even have an oral agreement with some employees before authorizing advance payment.  


(48)
The first contract for services to be performed in return for the advance payments was executed by Maria Medina on August 6, 1996.  By July 30, 1996, three employees already received advance payment.  The other six recipients of advance payments executed their contracts on August 30, 1996 or later.  By August 30, 1996, six of the seven employees had received advance payment.  (Employer's Exhibits 8-14)

  
(49)
The Hearing Examiner finds Respondent's authorization of some advance payments prior to having an executed contract for services to demonstrate very poor judgment and gross incompetence.  



(50)
Respondent's failure to consider that she may not be able to recover funds if an employee fails to provide the services also demonstrate poor judgment and incompetence.  


Respondent Authorized The Inclusion Of Hours Not Yet Worked In The Supplemental Pay Forms

  
(51)
One of Respondent's job responsibilities is to review the accuracy of employee time submissions for payment.  DISD policies require review by Respondent as the manager of the Migrant Education Program and Thelma Benevides before payroll will process payment.  The signature of Respondent on the supplemental pay forms served as her representation that the information was accurate.   


(52)
Respondent delegated the responsibility of signing the supplemental pay forms to Arthur Huron on one or more occasions without notifying her supervisors or obtaining their approval.  (Hearing Transcript P. 118, 912-913)


(53)
With Respondent's approval, Arthur Huron included extra hours not yet worked by Susan Rubin, Gloria Almanza, and Connie Huron, his own mother, in the June 1996 supplemental pay form.  Arthur Huron signed the June 1996 supplemental pay form (for July 30, 1996 payment), representing the entries to be correct.  Arthur Huron did not disclose to Thelma Benevides or to payroll that hours not yet worked were included.    


(54)
Respondent signed the July 1996 supplemental pay form (for August 30, 1996 payment) representing that it was accurate even though it included 272 hours not yet worked by Feliz Gonzales, Maria Medina, and Guadalupe Torbellin.  (Hearing Transcript P. 117-118)  Again, it was submitted to Thelma Benevides for approval without any disclosure.    


(55)
Respondent signed the August 1996 supplemental pay form (for September 30, 1996 payment) representing that it was accurate even though it included 355.5 extra hours not yet worked by Gloria Almanza, Diana Duran, Feliz Gonzales, Maria Medina, and Guadelupe Torbellin.  Again, it was submitted to Thelma Benevides without any disclosure.  


(56)
DISD relied upon Respondent to check for the accuracy of the supplemental pay forms of the Migrant Education Program.  By making the false representations and by failing to make the proper disclosures to Thelma Benevides and to payroll, Respondent failed in one of the key duties of her position.


(57)
The Hearing Examiner finds it puzzling that Respondent did not make the proper disclosures to Thelma Benevides if she truly believed that the advance payments were proper.

 
(58)
Respondent's inclusion (by authorization of the supplemental pay forms) of compensation for employees' hours not worked as an expense for the Summer 1996 TEA Grant violates applicable federal regulation.  

(E)
DISD's Claim That Respondent Failed To Demonstrate Competency In The Performance Of Her Duties

Management Of The Operations Of The TEA Grant

(59)
The Hearing Examiner finds Respondent's failure to make use of the resources available to her (i.e. Mike Finkelston) to ascertain the appropriateness of advance payments before authorizing them to demonstrate incompetence.


(60)
The Hearing Examiner finds Respondent's failure to legally obligate the employees for services prior to making advance payments to demonstrate gross incompetence.


(61)
The Hearing Examiner finds Respondent's representation that the supplemental pay forms were accurate, when she knew they were not, to demonstrate incompetence and dishonesty.


(62)
The Hearing Examiner finds Respondent's failure to disclose the inclusion of hours not yet worked in the supplemental pay forms to demonstrate incompetence and dishonesty.


Supervision Of Staff - Leading By Example


(63)
In December 1996, some computer equipment was donated to the Migrant Education Program.  When the donor contacted Respondent's office to come pick up the equipment, Respondent's secretary arranged for Respondent's husband, who is employed by DISD as a computer person not assigned to the Migrant Education Program, to pick up the computer equipment.  Respondent's husband took the computer equipment to Respondent's home.  Respondent did not report receiving the computer equipment donation and kept the equipment in her home.  


(64)
At the end of March 1997, Gloria Davila, a specialist who reported to Respondent, informed Evangelina Cortez of the donated computer equipment at Respondent's home.  Only upon the instruction of her supervisors, Donna Murray and Evangelina Cortez, did Respondent moved the computer equipment to DISD in early April 1997, more than 90 days after she received the donation.


(65)
The excuses that Respondent offered for keeping the computer equipment at her home for over 90 days are (a) she was too busy around the Christmas holidays to bring the computer equipment to DISD and (b) most of the donated computer equipment was not in good working order.  Obviously, the Christmas holidays should not delay either the reporting or transport of the computer equipment to DISD for over 90 days.


(66)
While the computer equipment was kept at Respondent's home, Respondent allowed the donated computer equipment to be altered.  That is, she allowed components to be removed and traded for other components.  (Employer's Exhibit 15)  There is no way to determine if the donated equipment was worth more or less when it was received from the donor or when it was delivered more than 90 days later by Respondent to DISD.  The ample opportunity for Respondent to (a) "forget" to ever deliver the donation to DISD or (b) remove more valuable parts and replace them with less valuable parts and otherwise personally profit from the alteration of the donated equipment gives rise to the appearance of impropriety.  


(67)
Respondent failed and continues to fail to recognize the appearance of impropriety resulting from her conduct.


(68)
Respondent's conduct with regards to her use of Maria Ruiz' credit card, the advance payments, and the computer equipment shows a reckless disregard for the importance of avoiding the appearance of impropriety.


(69)
The Hearing Examiner finds that Respondent sets a very poor example for her staff.  By setting a very poor example for her staff, Respondent demonstrates incompetence.    


Supervision Of Staff Including Disciplinary Action


(70)
After being confronted by Evangelina Cortez in early April 1997 about the computer equipment and the advance payments reported by Gloria Davila, Respondent claimed that Gloria Davila had solicited the donation of the computer equipment without her approval.  There is no evidence of any written reprimand concerning the alleged unauthorized solicitation of computer equipment.  There is also no evidence of any memorandum, in December 1996 when the donation was received or in January 1997, notifying Gloria Davila that she may not solicit on behalf of DISD without Respondent's approval .   


(71)
There is insufficient credible evidence to determine if Gloria Davila actually did solicit computer equipment without authorization.  There is no evidence that Respondent's supervisors talked to Gloria Davila again or otherwise investigated the allegation of unauthorized solicitation.  


The only evidence available is the April 10, 1997 memorandum prepared by Respondent pursuant to instructions from Evangelina Cortez.  (Employer's Exhibit 15)  In the memorandum, Respondent states that she did not authorize the solicitation of the equipment.  However, she does not state that Gloria Davila solicited the computer equipment.  The primary point in the memorandum is that the donated computer equipment was not in good working order and that Gloria Davila agreed to accept the donation without permission and without ascertaining that the equipment was in good working order.  From the memorandum, one can just as easily conclude that the computer equipment was offered without any solicitation by Gloria Davila.


(72)
If Gloria Davila had improperly solicited the computer equipment, there should have been a timely reprimand.  There was none.  If Gloria Davila had not improperly solicited the computer equipment, Respondent should not have alleged that she did. 


(73)
Also shortly after Gloria Davila reported Respondent's misconduct to Evangelina Cortez, Respondent alleged that Gloria Davila had solicited free or discounted tickets to various entertainment events and sold them to various Migrant Education Program staff members without Respondent's approval or knowledge.  Again, there is no evidence that Respondent's supervisors investigated the allegations.  Respondent's own investigations show that (a) when Gloria sold the tickets, she sold them at her actual out-of-pocket cost, and (b) at least some of the tickets were used by DISD students.  (Respondent's Exhibit 33)


Respondent wrote a letter of reprimand to Gloria Davila on April 21, 1997 concerning the alleged unauthorized solicitation of tickets.  (Employer's Exhibit 19)  The letter states that Gloria Davila is to sign on the letter to indicate receipt.  Gloria Davila's signature is not on the letter and there are no notations on the letter to indicate any refusal by Gloria Davila to accept the letter.  Accordingly, there is no evidence that Gloria Davila actually received the letter of reprimand or was given the opportunity to respond to the allegations against her.


(74)
There is no evidence of any other allegation against Gloria Davila.


(75)
In May 1997, Respondent asked Donna Murray, her direct supervisor, for permission to terminate Gloria Davila's employment.  (Hearing Transcript P. 310)    


(76)
The Hearing Examiner finds Respondent's proposed disciplinary action against Gloria Davila to be inappropriately severe.  Gloria's only alleged offenses were (a) acceptance of the donated non-functioning computer parts for which she was never reprimanded and (b) soliciting without authorization some tickets which she sold to students and other staff members at cost.  The inappropriately severe disciplinary action proposed by Respondent suggests Respondent lacked objectivity or was seeking retaliation against Gloria Davila for reporting Respondent's misconduct to Evangelina Cortez.  Such retaliatory actions demonstrate supervisory incompetence as well as a lack of character.  

   
            
III.


DISCUSSION

Respondent contends that her mistakes and shortcomings, if any, reflect the lack of procedural guidelines and leadership in the Multilingual/Multicultural Department.

(A)
Lack Of Leadership In Multilingual/Multicultural Department  


The Multilingual/Multicultural Department suffers from very high turnover.  In less than four years, Respondent's direct supervisor has changed eight times.  It appears that some supervisors, such as Donna Murray who stayed for only two months, are desperate to get out as soon as they arrive. 
 
 


Evangelina Cortez did not reprimand Respondent in 1995 for the Maria Ruiz credit card situation.  Evangelina Cortez claimed she lost confidence in Respondent over the credit card situation and yet she supported Respondent in her efforts to obtain promotions.  She wrote a glowing letter of recommendation for Respondent in June 1996.  Evangelina Cortez claims that it is Personnel Relations' decision to terminate Respondent and not hers, although she concurs with it.  Personnel Relations says it is her decision.  On July 14, 1997, the same day as the Termination Notice, Respondent was given a "meets expectation" and recommended for re-employment performance appraisal based upon input primarily from Evangelina Cortez.


All the above contradictions do not suggests a well managed department.  The Multilingual/Multicultural Department appears to lack leadership.       

(B)
Does The Lack Of Leadership In The Multilingual/Multicultural Department Excuse Respondent's Mistakes And Shortcomings?

Advance Payment Mistake

If Respondent had asked her supervisors if she may make advance payments and they told her to proceed, Respondent would not be responsible for the mistake.  Alternatively, if Respondent had asked her supervisors for assistance regarding advance payment and they did not assist her or make assistance available to her, Respondent would also not be responsible for the mistake.  If Respondent had disclosed to her supervisors her intention to make advance payments and they did not stop her, Respondent may not be responsible for the mistake.  What actually happened does not fit any of the above scenarios.


For each position, an employee can be expected to have a certain level of competency.  For the position of manager of the Migrant Education Program, it is reasonable to expect the employee to have, at a minimum, skills to recognize when federal or state laws may be applicable, when to seek technical guidance, when a written contract may be required, and the importance of accurate representations.  It is not reasonable to expect management to teach these basic skills to someone at the instructional specialist level or even to someone several levels lower.      


There is no evidence to suggest that the lack of strong leadership in the Multilingual/Multicultural Department prevented Respondent from obtaining guidance from or informing Mike Finkelston, her supervisors, or the TEA about advance payments.  There is also no evidence that Respondent was encouraged, pressured, or tricked by the senior management of the Multilingual/Multicultural Department into making false representations on the supplemental pay forms.  


The lack of strong leadership in the Multilingual/Multicultural Department does not excuse Respondent's mistakes relating to advance payments.  The Hearing Examiner is recommending termination of Respondent primarily based on Respondent's incompetence and misrepresentations (on the supplemental pay forms) with regards to the advance payments.  


Credit Card And Computers Equipment Mistakes

Respondent's mistake with regards to both the credit card and computer equipment situation is the failure to avoid the appearance of impropriety.  The importance of avoiding the appearance of impropriety is a generally known concept.  Furthermore, the concept is embodied in DISD's published policy on grounds for termination number 24.  There is no evidence to suggest that the senior management of the Multilingual/Multicultural Department led Respondent to believe that conduct such as hers in the credit card and computer equipment situations do not give rise to the appearance of impropriety.  Accordingly, the lack of strong leadership in the Multilingual/Multicultural Department does not excuse Respondent's mistakes relating to the credit card and computer equipment situations.  


The Hearing Examiner would not recommend termination based upon the credit card incident alone because it happened too long ago and there was no prior offense.  However, with the subsequent false representations on the supplemental pay forms and the failure to report and deliver the donated computer equipment to DISD, Respondent has clearly demonstrated a lack of personal integrity and/or a disregard for the importance of avoiding the appearance of impropriety.  The Hearing Examiner is of the opinion that Respondent's lack of personal integrity makes her retention as an employee detrimental to the best interest of DISD and recommends Respondent's termination.      


Supervision Of Staff Mistakes       

This is an area where Respondent has not benefited from good role models.  Respondent also has not received training and guidance from her supervisors.  Respondent was entitled to both.  Accordingly, the Hearing Examiner does not recommend disciplinary action based upon Respondent's failure to properly supervise or discipline her staff.  


IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Ms. Graciela Cortez' professional term contract and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a professional employee at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued on January 13, 1997 (Employer's Exhibit 1).


(6)
Pursuant to 34 CFR 76.707 (July 1, 1995 Edition), DISD makes an obligation for personal services of an employee when the services are actually performed.  Accordingly, the services actually performed by employees after August 31, 1996 were improperly included in the supplemental pay forms submitted as expenses charged to the Summer 1996 TEA Grant.  


(7)
Respondent's authorization of advance payments charged as expenses against the Summer 1996 TEA Grant violated applicable federal regulation.  As such it is good cause for termination pursuant to DF(Local) No. 28.


(8)
Respondent's failure to (a) seek guidance regarding federal guidelines from DISD's Federal Accounting Department, her supervisors, and TEA, (b) secure written contracts prior to advancing payments, (c) consider that DISD may not be able to recover funds if the employees do not perform services as promised, and (d) insure the accuracy of the information on the supplemental pay forms each demonstrate incompetency.  As such, they are good causes for termination pursuant to DF(Local) No. 13.


(9)
Respondent's (a) failure to insure the accuracy of the information on the supplemental pay forms, and/or (b) false representations on those forms are conduct which fails to meet the acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  As such, they are good causes for termination pursuant to DF(Local) No. 25.


(10)
Respondence's false representations on the supplemental pay forms is conduct which could cause the public, students, and other employees, especially those in the Migrant Education Program, to lose confidence in the administration and in the integrity of DISD.  As such, it is good cause for termination pursuant to DF(Local) No. 24. 

 
(11)
Respondent's (a) use of a subordinate's personal credit card and (b) failure to report receipt of and to deliver the computer equipment donated to DISD are conduct which could cause the public, students, and other employees, to lose confidence in the administration and integrity of DISD.  As such, they are good causes for termination pursuant to DF(Local) No. 24.


(12)
Respondent's (a) use of a subordinate's personal credit card and (b) failure to report receipt of and to deliver the computer equipment donated to DISD fail to meet the acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  As such, they constitute  good cause for termination pursuant to DF(Local) No. 25.

 
V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that Respondent's employment by DISD should be terminated.  Respondent has demonstrated incompetence in the management of TEA Grants which fund the Migrant Education Program.  Respondent's authorization of advance payments through false representations on the supplemental pay forms has caused DISD to violate federal regulation applicable to TEA Grants.  Furthermore, Respondent has repeatedly engaged in conduct giving rise to the appearance of impropriety which can compromise the public's confidence in the integrity of the administration and DISD.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 23rd day of October, 1997.







_______________________________







         SUSAN Y. CHIN

          



CERTIFIED INDEPENDENT HEARING EXAMINER

HEARING EXAMINER'S RECOMMENDATION - Page 5 


