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Introduction
 

Respondent Nathaniel Booker (hereafter Booker or Respondent) appeals the recommendation of the board of trustees of Petitioner Austin Independent School District (hereafter AISD, the District or Petitioner) to terminate Mr. Booker’s term contract prior to the end of the contract term.

Thomas S. Hunter is the Hearings Examiner appointed by the Texas Education Agency pursuant to TEXAS EDUCATION CODE SECTION § 21.254 to hear this appeal.  Petitioner is represented by Margaret E. Baker and Andrew L. Ramzel of McGinnis, Lochridge & Kilgore, L.L.P., Austin, Texas.  Respondent is represented by Martha P. Owen of  Wiseman, Durst, Tuddenham & Owen, Austin, Texas.


Statement of the Case
Summary of parties’ positions
AISD’s position
AISD has proposed termination of Mr. Booker’s term contract prior to the end of the contract term on the following grounds:

1)  Physical violence toward or abuse of students

2)  Failure to comply with AISD official directives

3) Good cause, consisting of failure to assure that interactions with students are caring and professional, and inappropriate discipline of a student. 

The primary basis for Mr. Booker’s proposed termination are his actions toward one of his students, Derrick H.  AISD witnesses, including Derrick H., allege that Mr. Booker hit Derrick H. in the head with a softball on or around April 11, 1996.   District witnesses also allege that at sometime prior to the softball incident, Mr. Booker hit Derrick H. on the head with a volleyball and once pulled him off the floor by his arm in a way that hurt Derrick.  AISD also alleges that Mr. Booker used inappropriate language in disciplining Derrick H and other students.  

In support of its assertion that Mr. Booker violated official directives of the District, AISD cites a 1994 incident involving Mr. Booker and another student Allen R.   AISD alleges that in this incident, Mr. Booker picked up Allen R. and kneed him in the back.  As a result of this incident, AISD issued two directives to Mr. Booker.  The first directive stated that Mr. Booker was not to touch students when he was annoyed or angry with them.  The second directive required Mr. Booker to insure that all of his interactions with students were caring and professional.  AISD alleges that Mr. Booker’s conduct toward Derrick H. as described above, violates the 1994 directives and therefore constitute further good cause for Mr. Booker’s termination.


Mr. Booker’s position
Mr. Booker contends that the District failed to prove its allegations by a preponderance of the evidence and consequently lacks sufficient cause to terminate him.   Mr. Booker disputes the District’s account of Mr. Booker’s treatment of Derrick H. and challenges the credibility of AISD’s witnesses on this issue.  Mr. Booker cites inconsistencies in the testimony of student witnesses.  Mr. Booker also cites problems with the investigation of the April 1996 softball  incident involving Derrick H.    

Mr. Booker also challenges the District’s characterization of the 1994 incident involving Allen R.   Mr. Booker contends that in the 1994 incident Mr. Booker was actually attempting to remove Allen R. from danger.  Mr. Booker also points to his efforts to clear his name after the 1994 incident and alleges that in a 1994 meeting with District officials, Mr. Booker, Allen’s teacher and Allen R.’s mother all acknowledged that Mr. Booker did not harm or intend to harm Allen R. in the 1994 incident.  Mr. Booker further contends that the District’s  administration was predisposed to conclude that Mr. Booker committed misconduct in this case because of the 1994 incident.


Mr. Booker also believes that he has not violated the District’s directives from the 1994 incident.  Mr. Booker concedes that while he may have touched Derrick, on the neck or shoulders, he was not angry or annoyed when he did so and did not hurt Derrick.  Mr. Booker admits that he did use “street type talk” with Derrick and was “graphic in his efforts to stress the consequences” of Derrick’s unsafe behavior.  Booker brief at 8.  However, Mr. Booker states that  this conduct is capable of remediation and is not adequate grounds for termination.  Id. 

FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, the Examiner makes the following Findings of Fact:

1. AISD has employed Nathaniel Booker as a teacher since the 1987-88 school year.  Tr. at 293.
2. Mr. Booker was assigned to teach physical education at Govalle Elementary School (“Govalle”) from the 1987-88 school year until the 1995-96 school year.  Tr. at 295-96. 
3. In January of 1994, Mr. Booker was relieved of his teaching duties and reassigned to a non-teaching position following reports that he picked up a fourth-grade student, Allen R., and kneed him in the back.  Tr. at 28-33; AISD’s Ex. B. 
4. The allegations involving Mr. Booker’s actions toward Allen R. were investigated by principal Tom Hill and Sgt. Scott Shauger of AISD’s Campus Police Department.  Tr. at 36. 
5. The investigation conducted by Mr. Hill and Sgt. Shauger included the questioning of students.  Tr. at 36. 
6. On February 23, 1994, Mr. Hill recommended that Mr. Booker be suspended without pay for three days based on his conclusion that Mr. Booker struck and injured Allen R.  Tr. at 34, 361-62; AISD’s Ex. C. 
7. On February 23, 1994, Mr. Hill wrote a memorandum to Mr. Booker informing him of his proposed suspension and also directing him not to “touch students when you are annoyed or angry with them.” Tr. at 35, 363; AISD’s Ex. C. Mr. Hill advised Mr. Booker that failure to follow the directive could result in the loss of his teaching contract with AISD.  AISD’s Ex. C. 
8. On April 12, 1994, a hearing was held before Dr. Terry Bishop, then Superintendent of AISD, on Mr. Booker’s proposed suspension without pay.  Tr. 35, 371; AISD’s Ex. D. 
9. During the hearing before Dr. Bishop, Mr. Booker described his version of the incident involving Allen R.  Tr. 36-37.  Mr. Booker claimed that during a golf lesson, he picked Allen R. up to prevent Allen from being hit by swinging golf clubs and that he may have used his upper leg to support Allen’s buttocks.  Tr. at 37 
10. Mr. Booker’s account of the incident involving Allen R. was not consistent with the findings of the investigation of the incident.  Tr. at 38; AISD Ex. D.
11. Mr. Booker’s account also was not consistent with the testimony of student witness Orlando R., who testified at the hearing before the undersigned Hearing Examiner on January 17, 1997.  Orlando R. testified that he saw Mr. Booker pick Allen R. up then knee him in the back before dropping him.  Tr. at 610-611.  

12. Orlando R. also testified that he thought Mr. Booker was frustrated with Allen R. and that Mr. Booker told Allen R. that he “should listen instead of me having to tell you what to do.”  Tr. at 611.  
13. When asked if Mr. Booker could have been trying to help Allen R., Orlando R. testified, “No.  Not the way that he handled him.” Tr. at 611-612.  

14. Orlando R. also testified that he once saw Mr. Booker hit Allen R. on the head with a softball, while holding the softball in his hand.  Tr. at 612. 
15. The evidence regarding Mr. Booker’s use of physical force with Allen R. may not be offered to prove that Mr. Booker used inappropriate discipline in the current case; however, it may be used to impeach statements made by Mr. Booker during his testimony and may also be used for the purpose of showing motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.  Burton v. Kirby, 775 S.W.2d 834, 837 (Tex. App.-Austin 1989, no writ); TEX. R. CIV. EVID. 404(b).

16. Following the hearing on Mr. Booker’s proposed suspension without pay (pertaining to the 1994 incident), Dr. Bishop decided that Mr. Booker had acted inappropriately, but decided to probate the suspension without pay in the hope that the occurrence was an isolated incident and that Mr. Booker would ensure that no similar incidents would occur in the future.  Tr. at 38; AISD’s Ex. D.  
17. Dr. Bishop informed Mr. Booker of his decision in a letter dated May 5, 1994.  In this letter, Dr. Bishop states “[b]ecause the students’ accounts of the incident are consistent and so different from yours, I feel that I must admonish you to make certain that all your actions with students are as professional as possible and to take great care to assure that there is no recurrence of such an unfortunate incident.”  Tr. at 38-39; AISD’s Ex. D.  Dr. Bishop also informed Mr. Booker failure to comply with the “directive to assure that all interactions are caring and professional or any other directives, policies or procedures” would result in disciplinary action.  Tr. at 39; AISD’s Ex. D. 
18. During the 1995-96 school year, Consuelo Barr and Frances Jayne Prewitt were assigned as Principal and Assistant Principal of Govalle Elementary School.  Tr. at 144-46, 578-579. 
19. On several occasions during the 1995-96 school year, Ms. Barr counseled Mr. Booker for speaking harshly to students.  Tr. at 195-97.  
20. In March of 1996 during a faculty meeting in which Ms. Barr was discussing a memorandum from Superintendent James Fox regarding appropriate adult/student conduct, Ms. Barr questioned Mr. Booker after he drew laughs from the faculty when he described a threatening comment he had made to one of his students.  Tr. at 196-97; AISD’s Ex. I. 
21. On April 18, 1996, Mrs. B., the mother of fifth-grade student Derrick H., went to Govalle and complained to Ms. Prewitt that Mr. Booker had struck Derrick H.  Tr. at 145-47, 580, 603-604. 
22. Ms. Prewitt began investigating Mrs. B.’s complaints by interviewing Mrs. M., a cafeteria monitor at Govalle and the parent of another fifth-grade student Theresa M. Tr. at 147, 581. 
23. Following her interview of Mrs. M., Ms. Prewitt interviewed Derrick H. and three students who attended the same P.E. class as Derrick H.  Tr. at 581, 583-84, 600. 
24. Two of the students Ms. Prewitt interviewed, Theresa M. and Vanessa E. were identified as possible witnesses by Mrs. B., Mrs. M. and Derrick H.  Tr. at 583-84. 
25. The third student interviewed by Ms. Prewitt, Erica R., was selected by Derrick H.’s homeroom teacher when Ms. Prewitt asked the teacher to select the most dependable student in the class.  Tr. at 584-585. 
26. Ms. Prewitt later prepared a report for Ms. Barr detailing the interviews.  Tr. at 587-588.
27. On April 22, 1996, Ms. Barr held a meeting in her office to discuss Mrs. B’s complaints that Mr. Booker struck Derrick H.  Tr. at 149-50.  The meeting began with Ms. Barr, Ms. Prewitt, Mrs. B., Mrs. M.; and Mr. Booker in attendance.  Tr. at 150.  Later on, Derrick H. and Theresa M. were called into the meeting.  Tr. at 151.
28. This meeting was tape recorded by Ms. Barr.  Tr. at 151-52; AISD’s Exs. L and O.
29. During the meeting in Ms. Barr’s office, Derrick H. and Theresa M.  stated that Mr. Booker has recently hit Derrick H. on the head with a softball in a hallway at Govalle.  AISD’s Ex. L and Ex. O at 11-13, 25-26, 28-29.  
30. Theresa M. also stated that Mr. Booker had previously hit Derrick H. in the head with a volleyball and pulled Derrick H. up to his feet from a sitting position by yanking Derrick H.’s arm.  AISD’s Exs. L and O at 18, 31.
31. Derrick H. also stated that Mr. Booker had previously pulled Derrick up to his feet from a sitting position by yanking Derrick H.’s arm.  AISD Ex. L and Ex. O at 14-15, 28
32. Derrick H. and Theresa M. also stated that Mr. Booker had made threatening comments to Derrick H.  Derrick H. stated that Mr. Booker once made a comment to Derrick H. that he (Mr. Booker) was going to push or throw Derrick H. into or through a wall.  Tr. at 83-85, 108; AISD’s Exs. L and O at 18, 26. 
33. In response to the allegations made by Derrick H. and Theresa M.,  Mr. Booker stated that he may have “touched” or “tapped” Derrick H. on the head with a softball if he was holding a softball in his hand and demonstrated how he might have done such an act.  Tr. at 187-88; AISD’s Exs. L and O at 2, 24, 34. 
34. Regarding the volleyball, Mr. Booker stated that he may have “dropped” a volleyball and simulated thrusting a ball at someone who was shorter than he and then releasing the ball.  Tr. at 191-192.  Mr. Booker acknowledged that such an act did constitute “hitting” but stated that it was not “throwing” a ball.  AISD’s Exs. L and Ex. O at 36. 
35. Mr. Booker admitted that he may have made the comment about putting or throwing Derrick H. through or into a wall  and also stated that he had made similar comments in the past.  Tr. 340-341; AISD’s Ex. L and Ex.  O at 18-20, 33-34.  
36. Mr. Booker also acknowledged that these comments were inappropriate and that Ms. Barr had spoken with him in the past about the way he speaks to children.  Tr. 340-341; AISD’s Ex. L and Ex. O at 34.
37. After Derrick H. and Theresa M. made their statements, they were dismissed from the meeting.  Tr. at 192; AISD’s Exs. L and O at 31-32.
38. Following the meeting on April 22, 1996, AISD’s Campus Police Department conducted an investigation of the allegations and took statements from the students interviewed by Ms. Prewitt and from Ms. Prewitt and Ms. Barr.  Tr. 211, 588-89; Bookers’ Ex. 6.
39. Later that day on April 22, 1996, Mr. Booker was relieved of his teaching duties and reassigned to a non-teaching position.  Tr. at 205-06; Booker Ex. 5.
40. On May 6, 1996, Ms. Barr wrote a letter to Dr. Al Williams, Executive Director of Personnel, stating that based on the information presented by Mr. Booker and the students regarding the incident between Mr. Booker and Derrick H., she was recommending that Mr. Booker’s employment be terminated.  AISD’s Ex. E.
41. By a letter dated June 28, 1996, Dr. Williams informed Mr. Booker that he was recommending that the Superintendent request that the Board of Trustees terminate Mr. Booker’s employment contract.  Dr. Williams stated that Mr. Booker’s recent conduct toward Derrick H. was in violation of the May 5, 1994 directive from Dr. Bishop.  AISD’s Ex. F.
42. By a letter dated August 6, 1996, Mr. Booker was notified of the Board of Trustees’ decision to support the administration’s recommendation to terminate his term contract.  AISD Ex. G.  The reasons for the Board’s decision were: (1) physical violence toward or abuse of students outside of the normal discipline procedures; (2) failure to comply with official directives from the administrative personnel of the District of with policy or regulations of the District; and (3) good cause, consisting of failure to assure that interactions with students are caring and professional, and inappropriate discipline of a student.  AISD’s Ex. G. 
43. Mr. Booker requested a hearing before an independent hearing examiner pursuant to Texas Education Code sections 21.251 and 21.253.

44. A hearing before Hearing Examiner Thomas S. Hunter was conducted on January 15-17, 1997.

45. Derrick H., Theresa M.  and Erica R. testified that Mr. Booker hit Derrick H. on the head with a softball.  Tr. at 80-81, 106, 109; 122, 134.  These students also stated that when Mr. Booker struck Derrick H. with the softball, Derrick H. was taking and Mr. Booker was frustrated or angry with Derrick H.  Tr. at 82, 107, 135-36, Booker Ex. 3.  
46. Derrick H. and Erica R. testified that the hit Derrick H. received was hard.  Tr. at 81, 135.
47. Derrick H. testified that Mr. Booker had also hit Derrick H. in the head with a volleyball although Derrick H. could not recall the details of this incident. Tr. at 79.

48. Theresa M. testified that Mr. Booker had thrown a volleyball at Derrick.  Tr.  at 107.
49.  Derrick H. further testified that Mr. Booker had once pulled him up to his feet from a sitting position by yanking his arm.  Tr. at 77-79,  AISD’s Ex. L and Ex. O at 14-15,  28.
50. Derrick H., Theresa M.  and Erica R. testified that Mr. Booker made threatening comments to Derrick H.  Tr. 83-85,108, 137.  

51. Derrick H. and Theresa M. testified as to the comment Mr. Booker made concerning pushing or throwing Derrick H. into or through a wall.  Tr. at 83-85, 108.  

52. Mr. Booker admitted that he may have made the comments cited in finding of fact nos. 50 and 51  and also stated that he has made similar comments in the past. Tr. 340-341; AISD’s Ex. L and Ex. O at 18-20, 33-34.  
53. Erica R. testified that she heard Mr. Booker make threatening comments to Derrick H. and once during a golf lesson when Derrick H. asked Mr. Booker what would happen if he (Derrick H.) got hit by a golf club, Mr. Booker responded, “While you’re on the ground, I’ll choke you to make sure you’re dead.”  Tr. at 136-37, 142.
54. Theresa M.’s testimony on the softball incident involving Derrick H. conflicts in several significant respects with that of Derrick H. and Erica R.  Because of these inconsistencies the testimony of Theresa M. on the softball incident is not credible.

55. The testimony of Derrick H. & Erica R. concerning the softball incident involving Derrick H. is consistent in all significant respects and is credible.

56. Theresa M.’s testimony on the arm pulling incident involving Derrick H. conflicts with the testimony of Derrick H.  Because of this inconsistency, the testimony of Theresa M. on this incident is not credible.

57. The testimony of Derrick H. concerning the arm pulling incident involving Derrick H. is credible.

58. The testimony of Derrick H. and Theresa M. concerning the volleyball is not consistent and is not credible.   

59. The testimony of Derrick H., Erica R. and Theresa M. concerning the threatening or disparaging comments made by Mr. Booker to Derrick H. is credible.

60. Contrary to AISD’s discipline policy and previous directives from administrators to Mr. Booker, Mr. Booker administered corporal punishment to Derrick H. by hitting Derrick H. on the head with a softball  and by pulling Derrick H. up to his feet from a sitting position by jerking Derrick H.’s arm. 

61. Mr. Booker was visibly angry or frustrated when he administered corporal punishment to Derrick H.

62. The hit Derrick H. received when Mr. Booker hit him with the softball was hard.  The arm pulling by Mr. Booker caused Derrick H. pain.

63. Mr. Booker’s physical actions toward Derrick H. did not constitute appropriate discipline management techniques.

64. Contrary to instructions Mr. Booker received from Ms. Barr during the 1995-96 school year regarding appropriate language to use with students, Mr. Booker made threatening and disparaging comments to Derrick H and other students.

65. Mr. Booker’s threatening and disparaging comments to Derrick H. did not constitute appropriate discipline management techniques.


Discussion
The principal issue to be resolved in this case is whether the District has good cause to terminate Mr. Booker.   Texas Education Code section 21.211(a) provides that a board of trustees may terminate a term contract and discharge a teacher at any time for “good cause as determined by the board.”   AISD’s Board of Trustees has defined good cause for termination of a term contract in its Board Policy DDA (Local).  AISD Ex. A.  Included in the grounds for termination are the failure to comply with official directives and physical violence toward or abuse of students outside normal discipline procedures.  DDA Local also includes a provision for “other good cause as determined by the Superintendent or the Board”.  AISD alleges that Mr. Booker’s failure to insure that his interactions with all students were caring and professional and inappropriate discipline of a student constitute “other good cause” for termination.

 Based on the evidence presented, the Examiner concludes that the District has shown by a preponderance of the evidence that it has good cause to terminate Mr. Booker.


Physical violence toward or abuse of students
Softball incident


AISD has proven by a preponderance of the evidence that Mr. Booker did engage in physical violence toward or abuse of students in violation of DDA Local.

AISD’s primary accusation in this regard is that Mr. Booker hit Derrick H. in the head with a softball on or around April 11, 1996, while the class was standing in the hallway at Govalle Elementary.   AISD Post-Hearing Brief at 13. (Tr. 80-81, 106, 109; 122, 134).  Three students testified to this incident.  These students were Derrick H., Theresa M. and Erica R. 

The Examiner finds the accounts of this incident offered by Derrick H. and Erica R. credible and persuasive.   Both Derrick H. and Erica R. testified at the hearing that Mr. Booker hit Derrick on the head with a softball. Tr. at 80, 134. Both Derrick H. and Erica R. testified that the hit Derrick received was hard.  Id. at  81, 135.  Derrick H. and Erica R. each testified that prior to Mr. Booker striking Derrick  with the softball, Derrick was misbehaving.  Id. at 82, 135.  Both Derrick  and Erica  testified that Mr. Booker did not appear to be joking with Derrick  when Mr. Booker struck Derrick H. with the softball.  Id.  at 81, 135.  On the contrary, Derrick H. and Erica R. stated that Mr. Booker appeared to be annoyed or angry with Derrick when Mr. Booker hit Derrick.  Id. at 81-82, 135-136.


Derrick H. actually experienced the hit from Mr. Booker and presumably is in the best position to remember what actually occurred.   Derrick’s testimony at the hearing is also consistent with his account of the incident in his April 22, 1996, interview in the office of Govalle Principal Consuelo Barr. Erica R. was chosen as a witness because she also attended physical education with Derrick and was cited by her teacher as one of the most reliable, honest students in the school. Tr. 140, 585.    In all significant aspects, the testimony of Derrick H. and Erica R. is consistent and credible.

Theresa M.’s testimony on the softball incident conflicts with that of both Derrick H. and Erica R. and for this reason is not credible.  In his post-hearing brief,  Mr. Booker points to a number of inconsistencies in Theresa’s testimony which undermine Theresa’s credibility.  Booker Brief at 2.  For example, Theresa’s  testified that Mr. Booker tossed the softball at Derrick .  Tr. at 106.  Derrick H. and Erica R. stated that Mr. Booker held the ball in his hand when he struck Derrick. Tr. 81, 139.   At one point, Theresa also stated that the incident happened in the gym and later testified that it occurred in the hallway. Tr. at 106, 109.  By contrast, Derrick H. and Erica R. each testified that the incident took place in the hallway. Tr. 80, 134.  Theresa was also unclear exactly when the softball incident occurred.  Booker brief at 2.    



While Mr. Booker attempts to challenge the credibility of Derrick and Erica, the Examiner finds these challenges unpersuasive.  Mr. Booker asserts that Derrick was manipulated by Theresa M. and Theresa M.’s mother into making the allegations against Mr. Booker.  Booker brief at 3-4.  Mr. Booker testified that Theresa M.’s mother was upset with him over a perceived slight against Theresa M. concerning a volleyball award. Booker brief at 3.    According to Mr. Booker, Mrs. M., vented her anger against Mr. Booker, by calling Derrick’s mother (Mrs. B.) to tell her of Mr. Booker’s hitting of Derrick H. with the softball, which prompted Mrs. B. to complain to the school about the incident.  

Even if Mrs. B. did bear a grudge against Mr. Booker, this does not in and of itself,  negate the testimony of Derrick H.   There is no credible evidence that Mrs. M., Theresa M. or anyone else  actually manipulated or coerced Derrick H. into fabricating or exaggerating his allegations against Mr. Booker.

Even if one assumes, for the purposes of argument only, that Derrick is not entirely credible,  the testimony of Erica R. remains.  As elaborated above, Erica corroborates Derrick’s allegations of the softball incident in all significant respects.  Mr. Booker challenges Erica’s account of the softball incident on the unsupported grounds that her recollection of this incident “is bound to have been influenced by numerous interviews.”  Booker brief at 3    Booker also notes that Erica did not report the incident after it happened.  Id.  Finally, Booker alleges that Erica was behind Derrick when Derrick was struck with the softball and that she therefore “misinterpreted” Mr. Booker’s gesture toward Derrick.  The Examiner is not persuaded by any of these arguments.   Mr. Booker offers no convincing evidence to impeach Erica’s account of the softball incident. 

Mr. Booker admits that he may have touched Derrick on the neck or shoulder area.    However, Mr. Booker disputes that he hit Derrick hard or hurt him.  Mr. Booker in fact challenges the credibility of both Derrick and Erica by noting that whatever physical contact he had with Derrick did not cause Derrick to speak out or cry out.  Booker brief at 3.   Mr. Booker also notes that Erica never reported the incident.  Id. 
Mr. Booker further notes that Ms. Neilson, a PE teacher at Govalle who was teaching with Mr. Booker’s class on the day of the softball incident, did not observe the incident and did not hear any of the students commenting about it.  Id. Mr. Booker concludes that these “undisputed facts” support the fact the Mr. Booker did nothing more than  place his hand on Derrick’s shoulder area. Id.     

The Examiner does not believe these facts are necessarily inconsistent with the students’ account of the incident.   Students, especially elementary students, are naturally reluctant to challenge their teachers.   The fact that Derrick did not cry out or manifest other obvious symptoms of being hurt does not necessarily mean that Mr. Booker’s actions were proper or that Derrick was not hurt.  The fact that Ms. Neilson did not observe the softball incident does not prove it didn’t happen; it simply means she did not observe it.

Mr. Booker also cites Derrick H.’s education records which illustrate that Derrick has significant behavior problems.  The District conceded that Derrick had behavior problems.  However, Mr. Booker failed to convincingly demonstrate that Derrick’s misbehavior in fact caused him to fabricate the allegations against Mr. Booker.

Other incidents of physical violence toward students
During the hearing Derrick  also testified that Mr. Booker pulled him up by his arms in a way that hurt Derrick.   Tr. 78-79; AISD brief at 14.  Derrick also mentioned this incident during the interview in Ms. Barr’s office on April 22, 1996. AISD Ex. O at pages 14-16.  Mr. Booker challenges Derrick’s allegation again on the grounds that Derrick did not report it.  Booker brief at 4.  For reasons already stated, Derrick’s failure to report the incident at the time does not mean that it did not occur.  Derrick’s testimony at the hearing on this incident and his testimony at the April 22 meeting are consistent and credible.

Derrick also testified at the hearing that Mr. Booker had once hit him with a volleyball, but that he could not remember the details of this incident.  Tr. 79.  Derrick did not specifically mention the volleyball incident at the April 22 meeting in Ms. Barr’s office.  Theresa did mention the volleyball incident at both the April 22 meeting and at the hearing.  Mr. Booker challenges the truth of this statement on the grounds that Derrick could not remember the details of this incident. Booker brief at 4.   The Examiner finds the testimony concerning the volleyball incident is not credible.  Theresa’s account of this incident is undermined by the fact that Derrick did not even mention it on April 22 and could not recount the details of the incident at the hearing.  

Booker’s challenge to credibility of other AISD witnesses


Mr. Booker also challenges the credibility of Govalle Principal Connie Barr.  Booker brief at 5.  Booker criticizes Ms. Barr’s testimony concerning Mr. Booker’s alleged confession of hitting Derrick H. after Ms. Barr turned off the tape recorder during the April 22 meeting in her office.  Id.  The Examiner does not find Ms. Barr’s testimony on this point particularly compelling.  No witness, including Ms. Prewitt, corroborates Ms. Barr’s testimony on this issue.  However, even if Mr. Booker did not break down and confess as alleged by Ms. Barr, this does nothing to alter the testimony of Derrick and Erica and that of Mr. Booker himself at the April 22 meeting (discussed below) which do indicate that Mr. Booker used inappropriate physical force against Derrick in April 1996.   Moreover, statements made by Mr. Booker during the April 22 meeting (discussed below) conflict with his testimony at the hearing in this case and indicate that he did admit to hitting Derrick. 

Mr. Booker also alleges that the AISD administration was predisposed to finding that Mr. Booker engaged in misconduct in this case.  Booker brief at 5.  Mr. Booker’s primary argument in this regard is the fact that no one took the statement of Marilyn Neilson.  Ms. Neilson was Mr. Booker’s helping teacher and apparently was the only other adult present during the softball incident involving Derrick H.   Ms. Neilson testified that she did  not actually witness the softball incident.   Mr. Booker’s argument is not compelling.  At the hearing, Ms. Neilson testified that she witnessed nothing out of the ordinary on the day when Mr. Booker is alleged to have hit Derrick with the softball.  Tr. 484.  Ms. Neilson’s testimony does not contradict the testimony of  Derrick H. or Erica R.  Ms. Neilson apparently was not in a position to witness the incident.  This does not mean that the incident did not occur.    

Mr. Booker’s credibility
Mr. Booker’s credibility is questionable for several reasons.  First, at the hearing, Mr. Booker denied ever having hit a student. Tr. 326, 457.  As pointed out by the District, in order to believe this assertion, the Examiner would have to discount the testimony of several student witnesses who testified at the hearing they had seen Mr. Booker use physical violence against students.  AISD brief at 20.  The Examiner finds the testimony of Erica and Derrick about the 1996 softball incident credible.  Derrick’s testimony about the arm-pulling incident is also credible.   

In addition, Mr. Booker’s statements during the April 22 meeting in Ms. Barr’s office contradict his assertions at the hearing in this case that he did not hit Derrick H.
At the hearing, Mr. Booker conceded that he may have touched Derrick H. on the neck or shoulder area with a softball.  Tr. 325-326, 446.  However, on cross examination, Mr. Booker conceded that at the April 22 meeting he said he may have touched Derrick on the head with the softball. Tr. 408-412.  Mr. Booker’s statements at the April 22 meeting indicate that Mr. Booker demonstrated how he may have touched Derrick on the head with a softball and how he touched other students on the head when he stated:

But when you’re standing by someone and talking to them, sometimes, like I said, I have put my hands on their head.  If I had a ball in my hand, I may have to--touched them with the ball.  I don’t--I can’t say I didn’t I probably did. I know I do this.   

AISD Exhibit O at 25 (4/22 hearing transcript); AISD brief at 13-14. 

At the April 22 hearing, Mr. Booker also appeared to admit that he has hit students with volleyballs.   After Mr. Booker attempted to demonstrate how he has used a volleyball in his classes, Ms. Barr responded “But that’s still hitting them with the ball”, to which Mr. Booker immediately replied, “Yeah, yes, you’re right.”  AISD Ex. O at 36.


While less significant, AISD also offered the testimony of two other student witnesses Orlando R. and Ryan H. regarding Mr. Booker’s use of physical violence.  Orlando R. testified about the 1994 incident described above involving Allen R.   Tr. 609-612.  Orlando testified that in 1994 he saw Mr. Booker pick Allen R. up and knee him in the back and then drop him.  Id.    Ryan H. testified that during the 1995-96 school year, Mr. Booker once hit him in the head with a tennis racket after Ryan accidentally hit another student with a basketball.  Tr. 625-26.   AISD correctly notes in its brief that the testimony of neither Orlando R. nor Ryan H. can be used to prove Mr. Booker used inappropriate discipline in this case.  AISD brief at 4, 11-12.   Instead this testimony was offered only to rebut Mr. Booker’s claim that he has never hit another student.   Id.     

Mr. Booker does not address the testimony of Orlando R. in his brief.  Mr. Booker challenges  Ryan’s testimony (as well as that of Ryan’s mother Viveca H.) on the grounds that the basketball and tennis units taught by Mr. Booker took place at different times of the year.  Booker brief at 4-5.  Tennis was apparently taught in the fall of 1995, while basketball was offered in the spring of 1996.  Mr. Booker asserts that the tennis rackets are stored during after the tennis unit was completed.  Id. at 4.   Mr. Booker also challenges the credibility of Viveca H.’s testimony, by noting her failure to report the incident when she had an opportunity to do so.  Id. at 5.  AISD counters by noting that Ryan H. and Viveca H. have no motivation to fabricate a story against Mr. Booker.  AISD brief at 19.    

The Examiner finds the testimony of Orlando R. is convincing rebuttal to Mr. Booker’s claim that he has never hit another student.  The testimony of Ryan H.  and his mother is less persuasive.  While both Ryan and Viveca appear sincere, Mr. Booker’s arguments are also credible.  However, given the other evidence against Mr. Booker previously discussed, the testimony of Orlando R., Ryan H. and Viveca H. is not necessary to support the Examiner’s conclusions that AISD has good cause to terminate Mr. Booker’s term contract.   


Violation of official directives
AISD also bases its proposed termination of Mr. Booker on the fact that Mr. Booker violated official directives issued in connection with a 1994 incident involving Mr. Booker and a student. In January 1994 Mr. Booker was accused of picking up a fourth grade student, Allen R. and kneeing him in the back.   The District investigated this incident.   Mr. Booker alleged that he was attempting to remove Allen R. from danger in the incident.  He further contended that he neither intended to hurt nor actually hurt Allen R. in the incident. Student witnesses disputed Mr. Booker’s account.  The District originally recommended that Mr. Booker be suspended without pay as a result of  the incident.  Ultimately, however, the District decided to probate the suspension and issue Mr. Booker a warning.   

The directives issued by AISD as a result of the 1994 incident were twofold.  First, Mr. Booker was directed by Tom Hill, then principal at Govalle, not to touch students when he was annoyed or angry with them. Tr. at 35, 363; AISD Ex. C.  Mr. Booker was further advised that failure to follow this directive could result in termination of his AISD teaching contract.  AISD Ex. C.  Second, Mr. Booker was admonished by Terry Bishop, then AISD Superintendent, to insure that all of his interactions with students were “as professional as possible and to take great care to assure that there is no recurrence of such an unfortunate incident.”  Tr. At 38-39; AISD Ex. D. AISD contends that Mr. Booker’s treatment of Derrick H. (described above) violates both of these directives.   



Mr. Booker contends that he was exonerated in the 1994 incident.   Mr. Booker relies heavily on the fact that he made every effort to clear his name after this incident, including various appeals through AISD.   Mr. Booker points to these efforts as proof that Allen R.’s mother, Govalle principal Tom Hill and Mr. Booker agreed that Mr. Booker had neither intended to hurt nor actually hurt Allen R. Booker brief at 7; Booker Ex. 17.  Correspondence from District personnel disputed this characterization.  In three separate letters District personnel concluded only that Mr. Booker had not intended to hurt Allen R.  Booker Exs. 15 & 16; AISD Ex. D. 
Hence, while Mr. Booker may have thought he had been exonerated, the District did not share this view.  Moreover, the two directive issued to Mr. Booker were never withdrawn or altered and therefore remained in effect.

This is a difficult and unfortunate case.  Mr. Booker by his own account and that of others who testified at the hearing,  appears to be a dedicated professional who enjoys working with kids.  However, the evidence presented by AISD, especially Mr. Booker’s actions against Derrick H.,  present a disturbing pattern of inappropriate disciplinary methods with students in violation of AISD policy.  These incidents are more problematic in light of the District’s directives to Mr. Booker as a result of the 1994 incident. As a result of the 1994 incident, Mr.  Booker was on notice concerning the District’s views on striking students.  Mr. Booker was on notice that failure to follow the directives could result in his termination from AISD. AISD Exs. C & D.   The District need not wait until a student is seriously injured before taking action against one its teachers.   

Mr. Booker’s actions in 1996 toward Derrick H. violated the two directives issued as a result of the 1994 incident.  Mr. Booker’s hitting of Derrick with the softball and yanking Derrick by the arm violates the AISD directive that he not touch students when he was annoyed or angry. AISD also alleges (and Mr. Booker concedes)  that Mr. Booker used  “street language” with Derrick H. which was threatening and disparaging.  Tr. at 83-85, 136-37, 142.  Such behavior is in clear violation of the District’s directive to Mr. Booker to insure that his interactions with students were as professional as possible. 

Mr. Booker acknowledges that he used inappropriate language with Derrick in disciplining Derrick H., but urges that this failing is capable of remediation.   Remediation is not an appropriate remedy in this instance because Mr. Booker was on already on notice (as a result of the 1994 incident) to insure that his interactions with students be professional.  In addition, Mr. Booker had also been warned by Ms. Barr on at least two occasions during the 1995-96 school about his unnecessarily harsh or rude verbal  interactions with students.  Tr. 195-197.  

Based on the evidence presented it is clear that Mr. Booker has engaged in physical violence against Derrick H. in violation of AISD DDA Local and has further violated the official directives issued by District personnel.   The District has proven by a preponderance of the evidence that it had good cause to terminate Mr. Booker. 


Post-hearing Exhibit
AISD Exhibit O is a transcript of the April 22, 1996, meeting in Ms. Barr’s office which was submitted after the hearing.  AISD Exhibit O is admitted into evidence.  Included as part of Exhibit O is a letter dated March 5, 1997, from Mr. Booker’s counsel Martha Owen explaining the parties’ agreement on a disputed portion of the transcript.


CONCLUSIONS OF LAW
After due consideration of the record and the foregoing Findings of Fact, the Examiner makes the following Conclusions of Law:

66. The board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  TEX. EDUC. CODE § 21.211 (a).

67. A teacher who receives notice of a proposed termination of his/her term contract may request a hearing before an independent examiner. §§ 21.251, .253.

68. At a hearing before an independent hearing examiner, the school district has the burden of proof by a preponderance of the evidence. § 21.256(h).

69. The undersigned hearing examiner conducted an administrative hearing in accordance with Texas Education Code  §§ 21.255 and 21.56 to determine whether good cause exists to terminate Mr. Booker’s term contract.

70. Mr. Booker’s actions in striking Derrick H. on the head with a softball, pulling Derrick H. up to his feet by one arm, and directing threatening comments to Derrick H. violated AISD’s discipline policy and previous directives given to Mr. Booker to not touch students when angry or frustrated.

71. The above-described actions by Mr. Booker were inappropriate and potentially harmful to a student.

72. The above-described actions by Mr. Booker constitute good cause for termination of Mr. Booker’s employment under AISD DDA Local Policy.


Recommendation


After due consideration of the record and foregoing Findings of Fact and Conclusions of Law, the Examiner hereby recommends that the AISD Board of Trustees terminate the term contract of Nathaniel Booker during its contract term.  The Examiner further recommends that the AISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this 3rd day of April 1997.

__________________________

Thomas S. Hunter

  



Independent Hearings Examiner

