              TEA DOCKET NO. 008‑LH‑997PRIVATE 

HIGHLAND PARK INDEPENDENT * BEFORE THE HEARING EXAMINER

SCHOOL DISTRICT,          *                                                        *

             PETITIONER   *

                          *

VS.                       *    DONALD W. HICKS, SR.

                          *

KATHERINE A. DUNCAN,      *

                          *

            RESPONDENT.   *     THE STATE OF TEXAS


CERTIFIED INDEPENDENT HEARING EXAMINER'S

FINDINGS OF FACT, CONCLUSIONS OF LAW


AND RECOMMENDATIONS (IF ANY)

         On the 20th and 21st days of November, 1997, at the Region 10 Education Service Center, located at 400 E. Spring Valley Road, Richardson, Dallas County, Texas, the above‑entitled and numbered TEXAS EDUCATION AGENCY ("TEA") docketed matter came on for final hearing before Certified Independent Hearing Examiner Donald W. Hicks, Sr. ("CIHE"), pursuant to Chapter 21, Subchapter F of the Texas Education Code.
  The TEA received Respondent Katherine A. Duncan's request for this hearing on September 25, 1997.  On September 26, 1997, this matter was timely assigned to the CIHE.  The CIHE finds that he has acquired and maintained jurisdiction of the parties and the subject matter of this final hearing, which was a closed hearing.
 Respondent appeared in person and was represented by attorney Ms. Genice A.G. Rabe.  Petitioner appeared by

representative (Dr. Jean Rutherford, Ed.D., principal of Petitioner's high school) and was represented by Ms. Mia M. Martin and Mr. David M. Pryor of THOMPSON & KNIGHT, A Professional Corporation.  Both parties announced ready to proceed.

STATEMENT OF THE CASE:

Respondent requested a hearing before the CIHE to review the decision of Petitioner's Superintendent recommending termination of Respondent's term contract for cause pursuant to Petitioner's Board policies DAA (LEGAL), DC (LEGAL), DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL), DFBA (LEGAL), and DFD  and  under Section 21.211 of the Texas Education Code.  (Entire record.).
ISSUE:

Whether Petitioner had good cause to terminate a disabled employee (Respondent) who cannot comply with Petitioner's policies requiring a written medical release to return to work and after all leave to which said employee is entitled by law, rule or regulation or custom 
 has been used or exhausted?

FINDINGS OF FACT:

After due consideration of the evidence and matters officially noticed, in my capacity as a certified independent hearing examiner, I hereby make the following Findings of Fact, to wit:


1.
On October 10, 1997, the parties filed a written waiver of the 45-day Rule requiring rendition of and service on the parties and the TEA of the CIHE's findings of fact, conclusions of law and recommendations, if any. 

     2.
At all times relevant to this proceeding, Petitioner operated as an independent school district consisting of approximately 5,600 pupils housed at seven (7) school campuses, i.e., one (1) high school, one (1) intermediate school, one (1) middle school and, four (4) elementary schools.  



(Vol. I, SF 78, ll. 19-25; 79, ll. 1-19; Resp. Ex. 1, pp. 3-4; Pet. Ex. 62 ("District Size" and "District Information."). 
     3.a.
On or about March 26, 1996, Respondent was specifically employed by Petitioner to work at its high school under a written two-year term contract as a full-time Certified Nurse for school years 1996-1997 and 1997-1998 (the "term contract").  (Vol. I, SF 66, ll. 17-25; 67, ll. 1-20; 81, ll. 15-25; 82; 83, ll. 1-21; Vol. II, SF 455, ll. 12-25; 466, ll. 1-23; 468, ll. 11-25; 469, ll. 1-21; Pet. Exs. 1 and 4; Resp. Ex. 1 (Personnel Practices), p. 15 (DCB (LOCAL) and (Payroll)); Resp. Exs. 3 and 4.).

  b.
Beginning in the 1996-1997 school year (the first year of Respondent's two-year term contract), Petitioner's high school had a new and special student population described by Respondent as a "medically fragile population."  Petitioner's administration determined that Respondent's skills were especially required and essential at the high school.  The administration determined that Respondent was uniquely suited to serve the high school student population, among other reasons, due to Respondent's long-term nursing care and hospital experiences and her comfort level with students with tracheostomies and feeding tubes which require the performance of special procedures.  Further, among numerous other duties, Respondent was required to: 




1.
manage complications associated with said medically fragile student  population;




2.
conduct state mandated hearing vision, and spinal screening of the students;




3.
provide emergency care for all children at the high school;




4.
discharge ill students;




5.
dispense medication and administer scheduled medications; 




6.
insure compliance with State immunization requirements within the State mandated time-period;




7.
compile State mandated periodic information reports;




8.
conduct in-service training for special education teachers; and



9.
manage the student population's stress in special seasons or times of the year and that might arise with the entire student population.



(Vol. I, SF 64, ll. 14-25; 65, ll. 1-6; 75, ll. 20-25; 76; 77, ll. 1-5; 81, ll. 15-25; 82-88; 89, ll. 1-15; 317, ll. 24-25; 318, ll. 1-7  and  Vol. II, SF 331, ll. 11-25; 332; 333, ll. 12-25; 334; 335, ll. 1-21; 342, ll. 4-25; 343-350; 351, ll. 1-15; 357; 359-360; 365; 428; 429, ll. 1-6; 470, ll. 22-25; 471, ll. 1-12; 527, ll. 8-18; 614, ll. 2-10; Pet. Ex. 1.).


4.a.
On September 30, 1996, one (1) of Respondent's two (2) medical doctors recommended in writing that Respondent take time off from her job pending the resolution of Respondent's stress, anxiety, and depression.  Respondent's doctors stated in writing that she suffered from major depressive disorder and the frustrations and pressures of her job were acknowledged by all parties.  Petitioner offered no expert evidence contradicting Respondent's doctors' diagnosis of Respondent's condition (Vol. I, SF 68, ll. 3-25; 69, ll. 1-11; 90, ll. 3-18; 93, ll. 16-19; 95, ll. 8-25; 96; 97, ll. 1-16; 241, ll, 19-25; 245, ll. 24-25; 246, ll. 1-5; 249; 250, ll. 1-11; 300-302; 303, ll. 1-18; Vol. II, SF 332-365; 366, l. 1; Resp. Ex. 17; Pet. Ex. 22.).
  

       b.
Petitioner's policies regarding leave are mandated both by state and federal law in terms of the amount and type of leave that was provided to Respondent.  (Vol. I, SF 261, ll. 7-25; 262-63; 264, ll. 1-2; Pet. Ex. 42;  See also Vol. I, SF 73, ll. 20-25; 74 ll. 1-2; Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Resp. Exs. 17; 19; 20; 21; 24; 27-29; 32; 33; 35-39; 41; 43-48.).

       c.
Petitioner's polices required Respondent to



use all applicable sick leave and personal leave followed by disability leave, concurrently with her family and medical leave.  (Vol. I, SF 261, ll. 10-25; 262-63; 264, ll. 1-2; Pet. Ex. 42.).


  d.
Respondent's entitlement to sick leave was unaffected by any concurrent eligibility for a leave of absence for temporary disability.  The two types of leave are different and each must be granted by its own terms.  The Petitioner has not breached this rule or regulation (Vol. I, SF 262, ll. 21-25; 268-269; 270, ll. 1-11; Resp. Ex. 1 (Personnel Practices), p. 15 (DEC (LEGAL), p. 1 of 12).).


5.
Two (2) leave policies which run concurrently are involved here, to wit:




a.
the District's temporary disability leave policy is mandated by the Texas Education Code (refer to footnote 4, above) and requires the Petitioner to provide temporary disability leave of not less than 180 calendar days and to adopt a policy consistent with that requirement (Vol. I, SF 73, ll. 20-25; 74, ll. 1-2; 261, ll. 7-25; 262-263; 264, ll. 1-2; Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Pet. Exs. 27-28; 30-33; Pet. Exs. 36-43; Pet. Exs. 45-48; Pet. Exs. 51-52; Pet. Ex. 53; Pet. Ex. 68) and, to the extent of entitlement;




b.
the Federal Family and Medical Leave Act (refer to footnote 4, above) that requires family and medical leave to be provided (Vol. I, SF 73, ll. 20-25; 74, ll. 1-2; 261, ll. 7-25; 264, ll. 1-2; Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Pet. Exs. 27-28; 30-33; Pet. Exs. 36-43; Pet. Exs. 45-48; Pet. Exs. 51-52; Pet. Ex. 53; Pet. Ex. 68);


6.
The District leave policies required that Respondent:



i.
submit her request for the foregoing two leave sources in writing (Vol. I, SF 145, ll. 18-25; 146-47; 148, ll. 1-22; Resp. Ex. 1, p. 2; Pet. Exs. 17; 22; 27; 28 and 30.).; 



ii.
submit a statement from the physician saying that a condition interferes with Respondent's ability to perform her job (Vol. I, SF 73, ll. 20-25; 74, ll. 1-2; 261, ll. 7-25; 264, ll. 1-2; Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Pet. Exs. 27-28; 30-33; Pet. Exs. 36-43; Pet. Exs. 45-48; Pet. Exs. 51-52; Pet. Ex. 53; Pet. Ex. 68); and



iii.
indicate the amount of leave Respondent anticipated to be needed (Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Pet. Exs. 27-28; 30-33; Pet. Exs. 36-43; Pet. Exs. 45-48; Pet. Exs. 51-52; Pet. Ex. 53; Pet. Ex. 68).


7.
On October 7, 1996, Respondent by hand written letter to Dr. Jean Rutherford (Petitioner's high school principal) made a formal request for a medical leave of absence.  Respondent's October 7, 1996, letter stated that Respondent did not know when she would be cleared to return to work. (Pet. Exs. 17; 22; 27; 28; 30, p. 1; Resp. Ex. 19; see also Resp. Ex. 1 (Table of Contents) and page 2 (Administrative and Other Personnel) (1996-97).).

8.
By letter dated October 10, 1996 and delivered to Respondent on October 15, 1996, Petitioner's administration approved Respondent's October 7, 1996 request for extended leave.  (Pet. Ex. 28.).


9.
By letter dated November 6, 1996,


     Respondent was advised of her leave



status based upon the implementa-



tion of Petitioner's leave policies  (Pet. Ex. 30.).;


10.a.By note dated November 8, 1996, 



Petitioner was notified by Respondent's physician that said physician hoped "that she [would] be able to return to work in January



1997" and, in fact, Respondent later represented that she anticipated returning to work by January, 1997 (Pet. 31; Resp. 28; Pet. Ex. 33.).

   b.Petitioner designated Respondent's leave as



FMLA leave on November 6, 1996



(Vol. I, SF 151, ll. 4-25; 152-159; 160, ll. 1-24; Pet. Ex. 30; 41, p. 2, para. 2; Pet. Ex. 62.).  Twelve (12) weeks later, on December 23, 1996, Respondent's FMLA leave was exhausted (Vol. I, SF 151, ll. 4-25; 152-159; 160, ll. 1-24; Pet. Ex. 30; 41, p. 2,


     para. 2; Pet. Ex. 62.).



11.
By note dated December 6, 1996, Respondent's 



physician stated that Respondent was "advi[sed] . . . not to return to work prior



to January 15, 1997" (Pet. Ex. 36.).

12.
By letter dated January 19, 1997, Respondent 



transmitted her physician's January 17, 1997, statement to Petitioner and informed Petitioner that "[Respondent's] doctor ha[d] extended [her] time off till April 5th . . .."  (Pet. Exs. 38 and 39; Resp. 33.).


13.
By letter dated April 25, 1997, Respondent transmitted to Petitioner, her physician's April 24, 1997, note stating that the Respondent was "not released to return to work [and that a] return to work date [was] undetermined at [that] time"  (Pet. Ex. 40.).

14.
Further, Respondent's April 25, 1997, letter informed Petitioner that Respondent had not been released to return to work and requested an extension of her leave since the end of the school year was soon to be completed (Pet. Ex. 40.).


15.
By letter dated July 11, 1997, Petitioner was notified by Respondent's attorney that Respondent had not been released to return to work by her medical doctor.  Respondent's attorney requested that Petitioner continue leave or Family Medical Leave.  Respondent interpreted Petitioner's policies as allowing the leave granted in term contract year 1996-1997 for the 1997-1998 term contract or academic year. (Vol. II, SF 454, ll. 23-25; 455-464; 465, ll. 1-11; Pet. 45.).


16.
Respondent's attorney's July 11, 1997, letter to Petitioner also notified Petitioner that Respondent was pregnant and that her due date was August 20, 1997. (Pet. Ex. 45.). In this regard, Respondent was asserting eligibility to disability benefits under FMLA leave policies (Vol. I, SF 245, ll. 1-15; Pet. Exs. 45; 54, p. 2 (Interrogatory No. 8); .

17.
By letter dated July 17, 1997, Petitioner was informed by Respondent's attorney that Respondent was not released to return to work until September 2, 1997 and that Respondent be reassigned to another facility within Petitioner's school district (Pet. 46; Resp. Exs. 41, 43, 44.).

18.
By letters dated May 14, 1997 and July 30, 1997, Petitioner gave Respondent written notices that Petitioner expected Respondent to return to work on August 12, 1997.  That July 30, letter informed Respondent that "[t]he only position available for her [was] the position to which she currently [was] assigned" at Petitioner's high school. Further, that July 30, letter notified Respondent that "[i]f [she could not] return to work as scheduled, it w[ould] be necessary for the superintendent to recommend to the Board of Trustees that [Respondent's] employment be terminated (Pet. Ex. 47; Resp. Ex. 45.).

19.
Respondent did not report to work with



Petitioner as required by Petitioner's May 13, 1997 and July 30, 1997, letter notices to her setting forth Petitioner's expectations that Respondent return to work by August 12, 1997.  Indeed, Respondent last reported to work under her March 26, 1996, two-term contract with Petitioner on or about September 13 or September 16, 1996.  Further, Respondent is claiming total disability from October 1, 1996 to present  (Vol. I, SF 130-232; 245, ll. 16-23; Pet. Exs. 30; 33, p. 2.).;

   
20.
Respondent's eligibility for leave under both the FMLA and District policies was exhausted more than five (5) months before Petitioner's superintendent gave her notice of his intent to recommend that Petitioner's Board of Trustees terminate her term contract for cause pursuant to the Board's policies (Vol I, SF 70-71; 72, ll. 1-17; 73, ll. 20-25; 74, ll. 1-2; 114, ll. 12-14; Pet. Ex. 52; Resp. Ex. 49.).

21.
Petitioner allowed Respondent additional leave to bridge her over to the end of the 1996-1997 school year, which was a matter of just a few weeks.  This approach made more sense for the District since it would make little sense and might be disruptive for the District to bring Respondent back for that short a period of time.  And so, the District allowed Respondent additional leave that would take her to the summer so that she would have additional time in the hopes that she would be able to come back at the beginning of the '97‑'98 school year.  (Refer to paragraph 15., above.) (Vol. I, SF 267, ll. 18-25; 268-269; 270, ll. 1-11; 278, ll. 10-23; 280; 286, ll. 14-25; 287-295; 296, ll. 1-12; Vol. II, SF 437, ll. 14-25; 438-447; 448, ll. 1-15; 517-537; 538, ll. 1-5; 566-573; 574, ll. 1-2; 581, ll. 3-25; 582, ll. 1-18; 605, ll. 11-25; 606.).  



(Entire record.).     


22.a.Respondent requested that the Petitioner



accommodate her by moving her to another facility within the Petitioner's district (Refer to e.g., Pet. Ex. 46.).  


  b.
After review of the district's needs and requirements, Petitioner determined it did not have a release for Respondent to return to work.  Further, the District considered the request for accommodation and determined (1)  that Respondent was not entitled to any additional leave and (2)  that no other full-time certified nurse position existed or was available to accommodate Respondent's request to return to work as a certified nurse under her term contract and (3)  no other facility in Petitioner's district required a full-time certified nurse. (Pet. Ex. 47; Resp. Ex. 45.).
     23.
The District did not have another full‑time position for a nurse.  The high school had used substitutes the prior year.  In addition, beginning the 1997‑1998 school year, there was to be another part‑time nurse position added for Petitioner's high school and middle school.  However, before Respondent's request came in, the interviewing process had already been completed, and they had already identified a persons to be in those positions.  Further, Petitioner's administration determined it was inappropriate to transfer a nurse who had been in a position already and working out well and through the school and knew all the things that went along with that to the high school.  (Refer to paragraph 15., above.) (Vol. I, SF 267, ll. 18-25; 268-269; 270, ll. 1-11; 278, ll. 10-23; 280; 286, ll. 14-25; 287-295; 296, ll. 1-12; Vol. II, SF 437, ll. 14-25; 438-447; 448, ll. 1-15; 517-537; 538, ll. 1-5; 566-573; 574, ll. 1-2; 581, ll. 3-25; 582, ll. 1-18; 605, ll. 11-25; 606.).


24.
On September 9, 1997, Petitioner's Board of Trustees discussed its superintendent's personnel recommendation for Respondent pursuant to the Texas Open Meeting Act, Texas Government Code, Section 551.074 (Pet. Ex. 54, 55, pp. 1 and 3; pp. 1, 3, 11, 12 Petitioner's Board of Trustees September 9, 1997 Meeting Minutes; Pet. 62 (HPISD's Official Calendar (1996-1997).

25.
By letter dated September 12, 1997 and Via Certified and Regular Mail, Respondent was "notified" that the [Petitioner's] Superintendent, Dr. John P. Connolly recommended to [Petitioner's] Board of Trustees on September 9, 1997 that [Respondent's] term contract of employment, executed on or about March 26, 1996, be terminated for good cause.


26.
Petitioner's Superintendent recommended terminating Respondent who had received and exhausted all leave to which she was entitled by law and under Petitioner's leave policies since Respondent would or could not provide the written release to return to work from Respondent's medical doctor(s).  (Vol. I, SF 73, ll. 20-25; 74, ll. 1-2; 261, ll. 7-25; 264, ll. 1-2; Resp. Ex. 1, p. 15 (DFD (LEGAL), DCB (LEGAL), DEC (LOCAL), DEC (LEGAL, and DFBA (LEGAL)), pp. 16-22; Pet. Exs. 27-28; 30-33; Pet. Exs. 36-43; Pet. Exs. 45-48; Pet. Exs. 51-52; Pet. Ex. 53; Pet. Ex. 68).

27.
Respondent's professional two-year term contract specifically allows Petitioner's administration to determine whether "good cause" exists to terminate said contract.



(Pet. Ex. 4, para. 8; Resp. Ex. 4., para. 8).


28.
Petitioner has determined that Respondent's inability to report to work sites determined by Petitioner would not be an efficient deployment of professional resources.  Further, Respondent had not been able to return to work since September 16, 1996. (Pet Ex. 52, p. 1; Resp. Ex. 49, p. 1)


DISCUSSION


Prior to August 12, 1997, Petitioner last day at work as a full-time certified nurse under her March 26, 1996 two (2) year term contract for school years 1996-1997 and 1997-1998, was September 16, 1996. From September 16, 1996, until the date of the hearing, Petitioner provided, Respondent all leave mandated by Federal and State law, rule or regulation and available under Petitioner's policies and customs.  The record contains overwhelming evidence which demonstrates that Petitioner attempted to accommodate Respondent within the context of its leave policies and district-wide resources.  The record is clear that Respondent could not be and would not be and, in fact, was not released to return to work at Petitioner's high school in her professional position as a full-time certified nurse under Respondent's March 26, 1996, two-year term contract.  Further, under law, rule, regulation, custom or Petitioner's leave policies, Respondent is not entitled in contract term 1997-1998 to the same leave taken for contract term 1996-1997.  Given the forgoing facts, Respondent's appeal should be denied and Petitioner should follow its Superintendent's recommendation to terminate Respondent for cause as articulated in the Superintendent's September 12, 1997, notice to Respondent.

CONCLUSIONS OF LAW:

1.
Petitioner provided Respondent with all leave to which Respondent was entitled under Petitioner's policies.


2.
Petitioner provided Respondent with all leave to which Respondent was entitled under Federal and State laws.


3.
Petitioner accommodated Respondent's request for leave to the extent possible under the facts and circumstances attending Respondent's request.


4.
Petitioner did not have a position outside its high school to accommodate Respondent's request to report to work at another facility within Petitioner's school system.


5. 
Respondent demonstrated that Respondent's requested accommodation to be assigned to a facility outside Petitioner's high school campus would impose an undue hardship on Petitioner's operations.  (Entire record.)  Refer to Resp. Ex. 1 (Personnel Practices), p. 15 (DAA (LEGAL).

6.
Petitioner's local leave policies contemplate eligibility for consecutive leave but the Respondent must have actually worked a minimum number of days of service to be entitled to such leave. (Refer to Resp. Ex. 1 (Personnel Practices), p. 15 (DC (LEGAL) and DEC (LEGAL).).

7.
Petitioner's "Compensation and Benefits" policies relating to leave and absences permits Petitioner to deny restoration of Respondent to service since Respondent failed to provide an unqualified fitness-for-duty certificate to return to work (Pet. Ex. 43, p. 9 of 12; Resp. Ex. 1, p. 15 (DEC (LEGAL).).

8.
Good cause exists for Petitioner to terminate Respondent's term contract for not returning to working by August 12, 1997 pursuant to Petitioner's leave policies.


9.
Respondent's term contract is not being recommended for termination while Respondent is on a leave of absence for temporary disability (Refer to Resp. Ex. 1 (Personnel Practices), p. 15 DEC (LEGAL).).

            RECOMMENDATION(S) OF THE CERTIFIED

INDEPENDENT HEARING EXAMINER

AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, in my capacity as a certified independent hearing examiner, IT IS HEREBY RECOMMENDED that Highland Park Independent School District Board of Trustees ADOPT the foregoing Findings of Fact and Conclusions of Law and ANNOUNCE a decision consistent therewith.


SIGNED AND ISSUED this 26th of February, 1998.
                                 DONALD W. HICKS, SR.
                               Certified Independent

                                 Hearing Examiner


CERTIFICATE OF SERVICE

This is to certify that on the 26th day of February, 1998, the foregoing proposed Findings of Fact and Conclusions of Law and Recommendation(s), if any, by the certified independent hearing examiner assigned the matter under TEA Docket Number 008-LH-997 have been forwarded via First Class United States Mail, Certified Mail Return Receipt Requested only to ALL PARTIES AS FOLLOWS:

Ms. Mia M. Martin, Esq.

 & Mr. David M. Pryor, Esq.

THOMPSON & KNIGHT

A Professional Corporation

1700 Pacific Avenue, Suite 3300

Dallas, Texas 75201

ATTORNEYS FOR PETITIONER HIGHLAND 

 PARK INDEPENDENT SCHOOL DISTRICT

CMRRR NO. P 436 576 092
Mr. Brownie T. Watkins, President
HIGHLAND PARK INDEPENDENT SCHOOL DISTRICT

7015 Westchester Drive

Dallas, Texas 75205

CMRRR NO. P 436 576 093

Ms. Genice A.G. Rabe, Esq.
LAW OFFICES OF GENICE A.G. RABE

3301 Elm Street

Dallas, Texas 75226

RESPONDENT'S ATTORNEY
CMRRR NO. P 436 576 094

                               DONALD W. HICKS, SR.
                               Certified Independent

                                 Hearing Examiner
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    �	There are two (2) volumes of the statement of facts referred to herein.  References to the statement of facts shall begin with a "volume number" followed by "SF" which will be immediately followed by "a page number," e.g., "Vol. II, SF 456" or Vol. I, SF 5; 32-39 or 32-9."  Any page number may be followed by line references ("l." or "ll."), e.g., "Vol. I, SF 97, l. 25; 98, ll. 2-19."





		Exhibit references shall be expressed by the parties' designations ("Petitioner or Pet." and "Resp. or Resp.")  immediately followed by "Ex." or "Exs.," e.g., "Resp. Ex. 1, p. 15; Resp. Exs. 43-49 (or 43-9); Pet. Exs. 1, 4, 6, 30-3.  Finally, pages referenced with Exhibit references shall appear as "p." or "pp.," e.g., "Pet. Ex. 4, p. 1  or  Resp. Ex. 54, pp. 54."  


    �  	Tex. Educ. Code §§ 21.201; 21.204; 21.211; 21.251; 21.252; 21.253; 21.254; 21.255; 21.256; 21.257; 21.25821.259 and 21.260.


		


    �	This proceeding was not held to determine facts and make conclusions relative to matters other than those noticed in Petitioner's Superintendent's recommendation to Petitioner's Board of Trustees.  (Refer to Petitioner's Exhibit 52, para. three which states the following:





			The Superintendent recommended that [Respondent's] contract of employment be terminated because [Respondent has] not reported for work since approximately September 16, 1996.  [Petitioner] has provided [Respondent] with all leave to which [Respondent is] entitled under [Petitioner's] policies and applicable law and has otherwise accommodated [Respondent's] request for leaves of absence to the extent possible.  [Respondent has] exhausted all available leave.  [Respondent has] notified [Petitioner] that [Respondent has] not been released to return to work.


		


		(Volume I, SF 56, ll. 23-25; 57-58; 59, ll. 1-20; 70-74; 114, ll. 15-25; 115,-117,; 118, ll. 1-5; Pet. Ex. 52; Resp. Ex. 49.)


    �  Two (2) laws provide the disability leave at issue and             exhausted by Respondent, to wit:


		


		(a)	the Federal Family and Medical Leave Act ("FMLA")


               (29 U.S.C. §§ 2611(2) and 2612(a)), which requires that qualifying individuals are entitled to a total of twelve (12) workweeks of leave, without loss of any employment benefit accrued prior to the beginning of the leave, during any 12-month period, among other things,  (i)  for the birth of an employee's child and to care for the child, provided the leave is taken within 12 months of the birth (ii)  to care for an employee's child if the child has a serious health condition and (iii)  because of an employee's serious health condition that makes the employee unable to perform functions of her position (Vol. I, SF 251, ll. 12-13; 252, ll. 20-22; 253, ll. 17-25; 257, ll. 23-25; 258; 259-260; 261, ll. 1-23; 264-266; Pet. Exs. 42 and 43; Resp. Ex. 1, p. 15 (DEC (LOCAL), (DEC (LEGAL), and  DFBA (LEGAL); pp. 16-22.); and





		(b)	Section 21.409 of the Texas Education Code, which relates specifically to the length of a leave of absence for temporary disability, and which section, according to Atty. Gen. Op. H-352 (1974), requires that the maximum length of such temporary disability may not be less than 180 calendar days (Pet. Exs. 42 and 43; Resp. Ex. 1, p. 15 (DEC (LOCAL), DEC (LEGAL), DFBA (LEGAL)); pp. 16-22.). 
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