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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:


I.


STATEMENT OF THE CASE

On April 8, 1996, Ruth Wilson ("Ms. Wilson"), as Principal of the Foster Elementary School in DISD and with the approval of Robby V. Collins, Special Assistant to the General Superintendent Operations, notified Respondent Margaret Sharp of her recommendation to terminate Ms. Sharp's employment by the DISD as a Media Coordinator (Librarian) for good cause.  (Employer's Exhibit 2)  


In the April 8, 1996 termination notice, Ms. Wilson identified the following specific reasons for the termination:


(1)
Failure to perform duties and responsibilities in a satisfactory manner;


(2)
Failure to improve performance in categories rated below expectations or lower and implement Professional Growth Plan; and


(3)
Failure to follow directives from supervisor on numerous occasions during probationary period.


In the same April 8, 1996 termination notice, Ms. Wilson identified the following specific policy provisions of the Board Policy (DFBA (Local) issued on October 23, 1995 under which she was making her recommendation to terminate for cause:


(1)
Failure or refusal to comply with policies, orders. and directives of the Board or the General Superintendent and assistants.  [DFBA (Local) page 1 of 2, number 1].


(2)
Expressed unwillingness, refusal, and failure to comply with official directives and established Board policy.  [DFBA (Local) page 2 of 2, number 5].


(3)
Inefficiency or incompetency in the performance of duties as determined by the performance standards established by the Board.  [DFBA (Local) page 2 of 2, number 9].


(4)
Good cause as determined by the Board -- good cause being the failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District.  [DFBA (Local) page 2 of 2, number 10].


(5)
Failure to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth.  [DFBA (Local) page 2 of 2, number 11].


II.


PROCEDURAL BACKGROUND

On April 8, 1996, Ms. Wilson placed Ms. Sharp on leave with pay pending any request for a hearing.  Ms. Sharp made a timely request for a hearing on April 22, 1996.


The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.    


The hearing was held on October 1, 1996 and October 21, 1996.  Petitioner Dallas Independent School District was represented by its employee Ruth Wilson and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Margaret Sharp appeared in person and was represented by her counsel James Paul Barklow, Jr.  


III.


FINDINGS OF FACT

Background

(1)
The Board of Trustees for DISD has adopted the Board Policies and Administrative Regulations [DFBA (Local)] issued on October 23, 1995 which are part of Employer's Exhibit 1.


(2)
Ms. Sharp was first hired as a librarian by the DISD on or about September 22, 1980.  


(3)
For at least four (4) academic years (1992-1993, 1993-1994, 1994-1995, and 1995-1996) prior to being placed on leave on April 8, 1996, Ms. Sharp was the Media Coordinator (Librarian) at Foster Elementary School.


(4)
Ms. Sharp was employed by DISD pursuant to a professional term contract for the 1995-96 academic year.  As indicated in Employer's Exhibit 1, Ms. Sharp's professional term contract was renewed for a three year term on April 1, 1996 for the 1996-97, 1997-98, and 1998-99 academic years.  


(5)
During the 1992-1993, 1993-1994, 1994-1995, and 1995-1996 academic years, Ms. Sharp's supervisor was Ms. Wilson, the Principal of the Foster Elementary School.


(6)
Ms. Wilson testified that student enrollment at Foster Elementary School rose from 750 in 1992-1993 to 1,350 in 1995-1996.


(7)
Ms. Wilson testified that Ms. Sharp's duties as Media Coordinator (Librarian) during the 1995-1996 academic year included (a) teaching one section of approximately 22 students in the first grade for 45 minutes each day, (b) teaching one section of approximately 22 kindergarten students for 45 minutes each day, (c) assisting the students and teachers of grades two through five who visited the library pursuant to a schedule developed by Ms. Sharp and the teachers on the library committee, (d) ordering books, videotapes, etc. for the library, (e) arranging special monthly programs for the library, (f) arranging special exhibits in the library, (g) maintaining inventory of media equipment, and (h) overseeing the shelving of books in the library.       

DISD's Claim That Ms. Sharp Failed To Perform Her Duties And Responsibilities In A Satisfactory Manner


(8)
Employer's Exhibits 8, 17, and 19 indicate that the five overall performance ratings that can be given to a Media Coordinator (Librarian) are (a) clearly outstanding, (b) exceeds expectations, (c) satisfactory, (d) below expectations, and (e) unsatisfactory.


(9)
No performance evaluation for Ms. Sharp for 1995-1996 was offered into the evidence.  Specific incidents of failure to perform satisfactorily in the area of library administration during 1995-96 are set forth in Employer's Exhibits 21, 22, 23, 40, 28, 29, 31, and 32.   


(10)
Employer's Exhibit 19 indicates that Ms. Sharp received from Ms. Wilson an overall performance rating of below expectations for the 1994-95 academic year.  Ms. Sharp had received satisfactory ratings from Ms. Wilson for each of the two prior academic years (Employer's Exhibits 8 and 17).


Competency In Media Technology

(11)
Ms. Sharp's performance evaluations (Employer's Exhibits 8, 17, and 19) indicate continuous performance deficiencies in the area of competency in media technology.  For competency in media technology, Ms. Sharp received an unsatisfactory rating in 1994-95 and below expectations ratings in 1993-94 and 1992-93.  


(12)
Ms. Sharp's November 4, 1993 Professional Growth Plan included five specific strategies to improve Ms. Sharp's performance in this area.  Ms. Sharp failed to implement the strategies by the completion dates.  Four of these same strategies were again included in Ms. Sharp's November 22, 1995 Growth Plan.  By March 8, 1996, Ms. Sharp had not completed any of the four strategies.


(13)
Ms. Wilson testified that Ms. Sharp would have been given paid time off during school hours to attend any training to improve her competence in media technology.  


(14)
Ms. Sharp offered no evidence to refute DISD's contention that these strategies were not completed or any explanations on why these strategies cannot be completed.  


(15)
The Hearing Examiner finds that the four strategies for performance improvement in the area of competency in media technology are reasonable and are so simple that they could and should have been timely completed. 


(16)
The Hearing Examiner finds that Ms. Sharp was provided with opportunities to improve her performance in competency with media technology but she failed to do so.   


(17)
The Hearing Examiner finds that Ms. Sharp failed to competently perform her duty to assist teachers and students to make productive use of media technology.


Library Administration

(18)
As Media Coordinator (Librarian), Ms. Sharp had the responsibility of ordering books and other media within the budget allocated for Foster Elementary School and for maintaining inventory of media equipment.  


(19)
From the testimony of Ms. Wilson and Ms. Linda Garrett, Coordinator of Library Media Services and Employer's Exhibits 21, 22, 23, 28, 31, and 32, the Hearing Examiner finds that Ms. Sharp failed to timely and properly prepare the book order and the periodicals order to make full use of the money allocated to Foster Elementary School. 


(20)
From the testimony of Mr. Sheldon Ballatt, Assistant Principal of Foster Elementary School and Employer's Exhibit 40, the Hearing Examiner finds that Ms. Sharp failed to obtain repair services for instructional media equipment on a timely basis.


(21)
The Hearing Examiner finds that Ms. Sharp failed to competently perform her duty in library administration. 


Ms. Sharp's Explanation Of Why She Could Not Perform Better

(22)
At the hearing, Ms. Sharp argued that the following conditions at Foster Elementary School prohibited her from performing her duties better:



(a)
increase of student enrollment from 750 in 1992-1993 to 1,350 in 1995-1996;



(b)
the first grade and kindergarten classes that she taught each day, the visits by the upper classes accompanied by their teachers to check books in and out, and the daily shelving of the large number of books left her no time to perform her library  administration duties; and



(c)
crowding at the school forced the use of a portion of the library as a classroom for a period of time.


(23)
The Hearing Examiner finds that the large increase in student enrollment did necessitate adjustments to Ms. Sharp's duties and the manner in which the library operated.  


Ms. Sharp argued that the increase in enrollment resulted in her spending much more time shelving books each day leaving her with little or no time for her other duties.  Ms. Wilson testified that because young children normally do not search for books in numerical order, DISD only required books to be shelved in clusters and not in the more time consuming numerical order.  Yet, Ms. Sharp continued the more time consuming method of shelving books in numerical order which benefitted no one.


The undisputed evidence is that Ms. Wilson attempted to reduce Ms. Sharp's workload by (1) assigning students and teaching assistants to assist in the shelving of books, (2) assigning the teachers some of the responsibility of checking books in and out of the library, and (3) assisting Ms. Sharp to learn to make use of the technology available within DISD such as the automated book check out equipment.  


The Hearing Examiner finds that Ms. Sharp could have performed her duties in a satisfactory manner even with the large increase in enrollment if she had been willing to accept the priorities established for her by Ms. Wilson and take full advantage of the technology available to her.  


(24)
Ms. Sharp also argued that the teaching of the kindergarten and first grade classes took up much of her time.  Ms. Wilson testified that Ms. Sharp taught a section consisting of 22 kindergarten students each day for 45 minutes.  There were 12 sections of kindergarten students and each section rotated through the library approximately every two and half weeks.  Ms. Wilson also testified that Ms. Sharp taught one first grade section of 22 students each day for 45 minutes and the 11 first grade sections rotated through the library approximately every two and half weeks.  This meant that for an hour and a half each day, Ms. Sharp was teaching and that for every two and half weeks, Ms. Sharp had to prepare a new lesson plan for a kindergarten class and for a first grade class.


Ms. Sharp also argued that the sections of students in grades 2 through 5 who came to the library with their teachers to check books in and out took up much of her time.  The undisputed evidence is that the sections of students in grades 2 through 5 came to the library with their teachers pursuant to a schedule established by the library committee of which Ms. Sharp was a member. 


The Hearing Examiner finds that Ms. Sharp had the responsibility and the power to establish the schedule of visits to the library by students in grades 2 through 5 so as not to interfere with her teaching of classes and her library administration duties.  


(25)
The Hearing Examiner finds that the class placed in the library for a period of time had no impact on Ms. Sharp's performance given that the teacher for that class was present at all times.


(26)
The Hearing Examiner finds the conditions at Foster Elementary School did not prohibit Ms. Sharp from performing her duties and responsibilities in a satisfactory manner.


(27)
The Hearing Examiner finds that Ms. Sharp failed to perform the duties and responsibilities of a Media Coordinator (Librarian) in a satisfactory manner.

DISD's Claim That Ms. Sharp Failed To Improve Performance In Categories Rated Below Expectations Or Lower And Implement Her Professional Growth Plan

(28)
The Hearing Examiner finds that Ms. Sharp failed to improve her performance in some categories where she received ratings of below expectations or lower. 



(29)
Employer's Exhibit 38 indicates numerous strategies not completed by the completion deadline.  At the hearing, Ms. Sharp did not dispute that she did not complete numerous strategies by the completion deadline.    


(30)
Upon cross examination at the hearing, Ms. Sharp

did not have a good recollection of either of her professional growth plans or her review meetings with Ms. Wilson.  The Hearing Examiner finds that Ms. Sharp failed to make effort to implement her professional growth plans.   


(31)
The Hearing Examiner finds the professional growth plans for Ms. Sharp to be reasonable and to be easily implementable.  The Hearing Examiner finds that Ms. Sharp failed to implement her professional growth plans.

DISD's Claim That Ms. Sharp Failed To Follow Directives From Her Supervisor On Numerous Occasions   

     (32)
Ms. Sharp was directed by Ms. Wilson to attend a day and a half training program to learn to use the automated book checking in and out equipment.  Attachment II of Employer's Exhibit 35 indicates that Ms. Sharp was one hour late for the half day on the first day and two hours late for the full day training on the second day.  


At the hearing, Ms. Sharp admitted that she was late on both days.  Ms. Sharp testified that she had an excuse for her tardiness on both days.  She got lost on the first day and got lost again on the second day.  (Page 54 of Hearing Transcript)  


Given the magnitude of the tardiness of each day, the Hearing Examiner finds Ms. Sharp's conduct to be a willful failure to follow the directive from her supervisor.  The Hearing Examiner further finds Ms. Sharp's tardiness contributed to her requiring remedial training from Ms. Garrett and her failure to operate the equipment.


(33)
As Ms. Alcala, Assistant Principal of Foster Elementary School, testified and as indicated on Employer's Exhibit 39, Ms. Sharp failed to bring her growth plan to review with Ms. Alcala on March 1, 1996 as directed by Ms. Wilson.  The Hearing Examiner finds Ms. Sharp failed to follow the directive from her supervisor, Ms. Wilson.  


(34)
As Employer's Exhibit 34 indicates, Ms. Sharp failed to appear on January 30, 1996 to review her progress on completing her growth plan with Ms. Wilson as scheduled.  Ms. Sharp testified at the hearing that she forgot.  (Page 49 of Hearing Transcript)  The Hearing Examiner finds that Ms. Sharp failed to follow the directive from her supervisor, Ms. Wilson.


(35)
As Employer's Exhibit 27 indicates, Ms. Sharp failed to meet with Ms. Wilson on October 27, 1995 to develop a growth plan as directed by Ms. Wilson.  Ms. Sharp testified at the hearing that she forgot about the meeting.  (Page 40 of Hearing Transcript)  The Hearing Examiner finds that Ms. Sharp failed to follow the directive from her supervisor, Ms. Wilson.


(36)
As Employer's Exhibit 26 indicates, Ms. Sharp left early on a parent conference night although she had been specifically directed to be present by Ms. Wilson.  Ms. Sharp testified at the hearing that she hadn't thought about informing Ms. Wilson in advance of her need to leave early and when she was leaving, she was unable to locate Ms. Wilson to inform her.  (Page 88 of Hearing Transcript)  The Hearing Examiner finds that Ms. Sharp failed to follow the directive from her supervisor, Ms. Wilson.


(37)
As Employer's Exhibit 25 indicates, Ms. Wilson directed Ms. Sharp to meet with her at a certain time to develop Ms. Sharp's growth plan and to inform her if she is not available at the designated time.  At the hearing, Ms. Sharp admitted that she did not appear for the meeting at the designated time because she "overlooked" it.  (Page 41 of Hearing Transcript).  The Hearing Examiner finds that Ms. Sharp failed to follow the directive from her supervisor, Ms. Wilson.    


(38)
The Hearing Examiner finds that Ms. Sharp failed to follow the directives of her supervisor on numerous occasions.    

Ms. Sharp's Allegation That Her Termination Is Motivated By Age Discrimination


(39)
At the hearing, Ms. Sharp presented no evidence to support her allegation.  Ms. Wilson testified that she herself is older than Ms. Sharp and that she has hired teachers much older than Ms. Sharp.  The Hearing Examiner finds that there is no evidence of any age discrimination.

Summary and Conclusion

(40)
The Hearing Examiner finds that Ms. Sharp has failed to (a) perform her duties and responsibilities as Media Coordinator (Librarian) in a satisfactory manner, (b) implement her professional growth plans, and (c) follow directives from her supervisor on numerous occasions.


(41)
The Hearing Examiner finds that the retention of Ms. Sharp as a Media Coordinator (Librarian) would be detrimental to the best interest of the students of DISD.


(42)
The Hearing Examiner finds there is good cause for the termination of Ms. Sharp's professional term contract.           


IV.


CONCLUSIONS OF LAW


(1)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(2)
Pursuant to § 21.211(a) of the Texas Education Code, the board of trustees of a school district may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.


(3)
The Board of Trustees for DISD has determined good cause for termination of a term contract and discharge a teacher as set forth in DFBA (Local) issued on October 23, 1995 (Employer's Exhibit 1).   


(4)
§ 21.251 through § 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Ms. Sharp's professional term contract and to make a written findings of fact, conclusion of law, and a recommendation.   


(5)
Ms. Sharp's failure to perform her duties and responsibilities as Media Coordinator (Librarian) in a satisfactory manner constitutes good cause for discharge as determined by the Board of Trustees of DISD and as set forth in DFBA (Local).


(6)
Ms. Sharp's failure to improve her performance in categories rated below expectations or lower and to implement her growth plans constitutes good cause for discharge as determined by the Board of Trustees of DISD and as set forth in DFBA (Local).   


(7)
Ms. Sharp's failure to follow directives of her supervisor on numerous occasions constitutes good cause for discharge as determined by the Board of Trustees of DISD and as set forth in DFBA (Local).


(8)
The retention of Ms. Sharp as Media Coordinator (Librarian) is detrimental to the best interest of the students of DISD and as such is good cause for discharge as determined by the Board of Trustees of DISD and as set forth in DFBA (Local).   


V.


RECOMMENDATION

At the hearing, Ms. Sharp's counsel urged that alternative actions including demotion, reduction in salary, freeze in salary, suspension without pay to obtain training, or reassignment be considered.  Ms. Sharp's counsel urged that Ms. Sharp's twenty plus years of service to the DISD be taken into consideration.


After due consideration of all the testimony and other evidence, the Hearing Examiner is of the opinion that (1) Ms. Sharp's twenty plus years of experience as a librarian for DISD has not enabled her to perform any of her duties particularly well or to perform all of her duties in a satisfactory manner, (2) Ms. Sharp appears to perceive her primary duties as shelving books, locating books, and repairing books rather than teaching students to make full use of library resources, and (3) Ms. Sharp has set very low performance standards for herself.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 14th day of November, 1996.







_______________________________







         SUSAN Y. CHIN
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