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STATEMENT OF THE CASE
Respondent, Nelson Stewart, appeals the decision of Petitioner, Dallas Independent School District, to propose the termination of his contract as an employee of the Dallas Independent School District.

Mr. Stewart does not substantially deny the allegations brought by the District, but contends that his actions do not constitute good cause for termination of his contract and/or that some less punishment may be in order.

Plaintiff, Dallas Independent School District is represented by Sonya Hoskins of the firm Robinson, West & Gooden, P.C. in Dallas, Texas.  Respondent, Nelson Stewart is represented by Mr. Richard L. Arnett of the firm Brim, Arnett & Robinett, P.C. of Austin, Texas.  John Wright is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this proposal for decision.


FINDINGS OF FACT
After due consideration of the credible evidence and matters officially noticed, in my capacity as hearing officer, I make the following findings of fact:

1.
Dallas Independent School District is a Texas Independent School District, duly existing under the laws of the State of Texas.

2.
Nelson Stewart has been an employee of Dallas Independent School District continually since 1993.

3.
At all times pertinent to this hearing, Nelson Stewart was an internal auditor in the Dallas Independent School District.

4.
The Respondent failed to completely fill out the bond application form.

5.
The Respondent failed to fill out not only the line regarding insolvency, but two other sections as well.

6.
The District's personnel at the time the Bond Application was filled out examined the same and did not seek to have the Respondent complete the unfilled lines.

7.
The District was satisfied with the Bond Application as filled out by the Respondent.

8.
There was no definition of "insolvent" given to the Respondent at the time he was asked to fill out the Bond Application.

9.
The Respondent is not an attorney and could not be expected to have knowledge of a legal definition.

10.
At the time of examination of the Bond Application by the District when the Respondent completed the form, the District failed to act responsibly in failing to ask the Respondent to fill in the blanks on the Bond Application if the District was not satisfied with the Bond Application as handed to the District personnel by the Respondent.

11.
The Respondent did execute a document stating that he did not have funds to pay court costs in 1989.

12.
The actions of the Respondent in executing the document of inability to pay cost was so long ago as to be irrelevant to this matter.

13.
There is no evidence of the Respondent's on the job conduct or job performance not being acceptable.

14.
The statements made by Respondent in the Bond Application are true.

15.
Respondent did not present the Bond Application as a genuine public record, but rather presented the document for review by Crum & Forster and not in violation of Board Policy DF (Local), number 19, page 2 of 3.

16.
The conduct of Respondent did not cause public, students or employees to lose confidence in the administration and integrity of the District.

17.
The conduct of the Respondent was not an unacceptable standard of conduct which would make retention of the employee detrimental to the best interests of the District.

18.
On the Bond Application there were 13 lines left blank and the application was not rejected to by Crum & Forster.

19.
The failure to define the term "insolvent" in the Bond Application leaves the term open to interpretation by each individual answering the questionnaire and as such is valueless.

20.
The application was not sworn to by the Respondent.

21.
The Respondent in the Bond Application agreed to hold the bonding company harmless from any damage for any fraudulent or dishonest act and that there were no losses.

22.
The Affidavit of Inability to pay costs in a divorce case filed in 1989 is of no weight or merit in a proposed discharge filed in May of 1999.

23.
The only definition of "insolvent" in this record is as follows:

"a legal term that's closely held to bankruptcy where you are absolved of any debt and it is forgiven". (Pg. 20, Lines 9-11)


DISCUSSION
Petitioner contends that good cause exists to terminate Respondent's contract pursuant to Dallas Independent School District Policy, and as outlined in Petitioner's notice letter to Respondent, citing mainly his failure to completely fill in all blanks on a Bond Application and in particular the line where he was asked if he had ever been insolvent.  

The Texas Courts have defined "good cause" as follows:

"Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship."

In order to meet this burden, the District must prove that not only did the employee fail to perform, but such failure in performance was of a serious nature.

It is noted in this discussion that at no time was the Respondent ever given a definition of the term "insolvent".  In fact, the only definition of "insolvent" in the record is the definition given by Respondent when asked to define the term by counsel for the District.  

The District, therefore, in this regard failed to act responsibly in not giving a definition of "insolvent" to the Respondent.


CONCLUSION OF LAW
1.
This appeal was brought pursuant to Texas Education Code §21.253 and timely filed with the Texas Education Agency.

2.
The Certified Hearing Examiner was appointed pursuant to Texas Education Code §21.254.

3.
Petitioner, Dallas Independent School District has the burden of proof by a preponderance of the evidence pursuant to §21.256(h) of the Texas Education Code.

After due consideration of the record, matters officially noticed, and the findings of fact and conclusions of law, in my capacity as certified independent hearing examiner, I find that there is not good cause to discharge Nelson Stewart, the Respondent herein, and IT IS RECOMMENDED that the Dallas Independent School District Board of Trustees adopt these findings of fact and that upon adoption, the charges against the Respondent be dismissed and the Dallas Independent School District should ANNOUNCE a decision consistent herewith and NOT terminate the employment of Nelson Stewart.. 

SIGNED AND ISSUED this         day of August, 1999.

JOHN WRIGHT

Certified Independent Hearing Examiner

