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Statement of the Case

The Board of Trustees of the SAN ANTONIO INDEPENDENT SCHOOL DISTRICT (“District”) proposed the termination of the continuing contract of employment of LUGENE JACKSON, JR. (“Teacher”) on the basis of good cause.  The Teacher requested a hearing in accordance with Sec.  21.159 of the Texas Education Code.

On Agreement of the parties, a hearing was conducted on August 1-2 and 5-8, 1996, with Boyd Burkholder, Certified Independent Hearings Officer, presiding.  The District was represented by Donald J. Walheim, Attorney at Law, of San Antonio, Texas.  The Teacher was represented by Randall Palmer, III, Attorney at Law, of San Antonio, Texas.

Findings of Fact

After due consideration of the evidence presented and matters officially noticed, I make the following Findings of Fact:

1.
The District notified the Teacher of its proposed action to terminate his employment for “good cause,” defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas.”

2.   
The District specifically alleged, and notified the Teacher, that the Teacher: a) failed to perform duties and meet the instructional needs of the students, b) repeatedly and continually failed to follow administrative directives, and c) continually failed to meet the District’s standards of acceptable professional behavior.

3.   
The Teacher was employed by the District by continuing contract as a Special Education Teacher, and at the time of the hearing had been employed by the District for four years.

4.
During school years 1993-94 and 1994-95, the Teacher was assigned to a Special Education BIP ( Behavior Improvement Program) class at Lowell Middle School.  During school year 1995-96, the Teacher was assigned to the DSP (Developmental Skills Program) in an autism unit at Lowell Middle School.

5.
During school years 1993-94, 1994-95, and 1995-96, the Teacher was involved in numerous arguments and confrontations with other District employees.  The Teacher was repeatedly asked and warned by the Principal to cease such behavior and conduct himself with courtesy in his dealings with other professionals, but the Teacher persisted in such actions, causing considerable disruption and disharmony at Lowell Middle School.

6.
During school year 1994-95, the Teacher showed an “R” -rated movie to the students in his BIP class in direct violation of District policy (Exhibit “C-7"), for which he was reprimanded and suspended.

7.
The Teacher failed to report for work on February 6 and 7, 1995 and failed to report his absence and call for a substitute teacher, in violation of established policy, for which he was reprimanded.

8.
The Teacher was notified by his Principal at the end of school year 1994-95, and clearly understood, that he was to be assigned to the DSP Special Education unit in the upcoming school year (1995-96).  The Teacher was also advised of the need to complete training in the TEACCH (Treatment and Education of Autistic and Communication Handicapped Children) program prior to the beginning of school year 1995-96.  TEACCH is the District’s official communication program for autistic students, and was required for many of the Teacher’s autistic students’ IEPs (Individual Education Plans) for school year 1995-96.  The Teacher objected to such assignment and refused or intentionally avoided undergoing TEACCH training despite the efforts of District personnel to provide it for him.

9.
The Teacher did not demonstrate an understanding of the TEACCH program and failed to implement it as required.  Individualized daily schedules were not used and IEPs were not implemented, as required by the IDEA (Individual with Disabilities Education Act) and the District.

10.
The Teacher failed to maintain adequate student records and lesson plans and failed to provide lesson plans for substitute teachers as required by District policy (Exhibit “C-8").

11.
During school year 1995-96, the Teacher violated District policy (Exhibit “C-4", “C-5") prohibiting sexual harassment by engaging in unwelcome verbal/physical conduct with a female counsellor at Lowell Middle School, causing the counsellor to be severely humiliated and distressed.  Such conduct had the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.

12.
The Teacher demonstrated a serious disrespect for his fellow District employees on numerous occasions.  Had repeatedly behaved in a belligerent, argumentative manner in his dealing with others, and in his conduct with regard to his Principal repeatedly displayed a disdain for authority that qualifies as gross insubordination.  The Teacher routinely failed to respond to legitimate written directives form his Principal, blatantly refused to comply with legitimate directives verbally directed to him by his Principal, sometimes in the presence of other employees and students, and publically voiced and demonstrated contempt and disdain for the Principal and his office.  Such behavior is in direct violation of the District Employee Standards of Conduct (Exhibit “C-2").

13.
During his employment with the District, the Teacher’s appraisal ratings under the Texas Teacher Appraisal System were satisfactory or higher.

14.
During his employment with the District, the Teacher has been subject to the terms of the his employment contract (Exhibit “B-1"), his job description (Exhibit “C-8"), the Statewide standards of conduct promulgated by the state board of education (Exhibit “C-3"), and other standards of conduct previously communicated to him (Exhibit “C-2"), all of which I find to be minimum standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in this State.  I further find that the Teacher’s conduct and deficiencies described herein violated there minimum standards.

Discussion
 
Under Sec.  21.156(a) of the Texas Education Code, a teacher employed under a continuing contract may be discharged at any time for good cause as determined by the Board of Trustees.

The Texas Courts have defined “good cause” as follows:

“Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it inconsisnt with the continued existence of the employer-employee relationship.”

Lee Wright, Inc. v. Hall, 840 S.W. 2d 572, 580 (Tex. App. Houston (1st Dist.) 1992, no writ); Larry Baker v. Rice Consolidated ISD, 227-R2-493 (Comm’r Educ. Sept. 7, 1995); Robert Outman v. Allen ISD, 132-R2-1294 (Comm’r Educ. Nov. 15, 1995).

The Commissioner of Education has repeatedly found “good cause” in termination cases involving repeated failure to comply with official directives, Kenneth Birkner v. North East ISD, 083-R2-1293 (Comm’r Educ. Sept. 2 1994); John Mark Fetchin v. Lewisville ISD, 384-R2-691 (Comm’r Educ. Feb. 2, 1993), and repeated and continuing neglect of duties, Robert Clark v. El Paso ISD, 075-R2-1193 (Comm’r Educ. Jul. 21, 1995); John Mark Fetchin v. Lewisville ISD, supra.  In addition, a district is not required to prove each and every reason for a termination.  Bagby v. Marlin ISD, 220-R1-386 (Comm’r Educ. Nov. 23, 1987).

A school district may also terminate an employee for engaging in sexual harassment.  Unwelcome advances have previously been held to be good cause for the termination of an employee’s contract.  Kenneth Birkner v. North East ISD, supra.

The termination of an employee for failure to fulfill duties and responsibilities has been upheld despite the fact that employee evaluations did not mention such failures.  Herbert Moore v. Mt. Pleasant ISD, 224-R1-689 (Comm’r Educ. June 24, 1991).

The Commisioner has also found good cause exist where there is a failure to maintain an effective working relationship with colleagues, failure to fulfill duties and responsibilities, insubordination, and neglect of duties.

Reasons for termination must be related to the legitimate interests of the school district. Villa v. Marathon ISD, 104-Rla-583 (Comm’ Educ. Apr. 1984).  The reasons given in the notice of proposed termination clearly do relate to the legitimate interests of the District and are therefore valid.


Conclusions of Law and Recommendation
After due consideration of the record, matters officially noted, and the foregoing Findings of Fact, in my capacity as State Hearing Examiner, I make the following Conclusions of Law:

1.
The District has sustained its burden of proof by a preponderance of the evidence of showing that the Teacher failed to perform duties and meet instructional needs of the students, repeatedly and continually failed to follow lawful administrative directives, and failed to meet the standards of professional behavior for the District.

2.
The Teacher's conduct and failures, together and individually, amount to good cause for discharge of employment, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school district in the State of Texas.

Accordingly, as Hearing Examiner, I recommend to the Board of Trustees of the SAN ANTONIO INDEPENDENT SCHOOL DISTRICT that the continuing contract of LUGENE JACKSON, JR. be terminated for good cause, and that he be discharged from employment with the District.

SIGNED AND ENTERED this 9th  day of September, 1996.

   ORIGINAL SIGNED                        
BOYD BURKHOLDER

Designated Hearing Examiner

for the State of Texas
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