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HEARING EXAMINER'S RECOMMENDATION


In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD") seeks to terminate the professional term contract of Respondent Alicia Coleman ("Ms. Coleman" or "Respondent") for the 1998-1999, 1999-2000, and 2000-2001 school years.  Prior to being placed on administrative leave, Ms. Coleman was a special education teacher at G. Cuellar, Sr. Elementary School ("Cuellar").    
The specific grounds for the recommended termination of Ms. Coleman's employment set forth in DISD's August 4, 2000 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 1) are: 


(1)
"You used inappropriate and unauthorized physical force on a student."


(2)
"You recklessly jeopardized the safety and well being of a student."


(3)
"As a result of your actions, you have lost the confidence of your principal and of the campus in your ability to effectively manage a classroom."


The DISD board policy provisions under which Ms. Coleman's termination is recommended are as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  (DF-Local #1)


(B)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)


(C)
Physical or verbal abuse of students, parents, co-workers, or other persons.  (DF-Local #12)


(D)
Making, presenting, or using any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental record.  (DF-Local #19)


(E)
Knowingly making a false accusation of child abuse or sexual harassment.  (DF-Local #23)


(F)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)


(G)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)


(H)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy.  (DF-Local #29)


(I)
Any other reason constituting "good cause" under Texas law.  (DF-Local #32) 


II.

DISD'S ALLEGATION

DISD's proposed termination of Ms. Coleman's employment is based on a single allegation of inappropriate and unauthorized use of physical force on a student.  DISD is alleging that on May 5, 2000, Ms. Coleman grabbed the ankles of Jason, a student, and pull Jason's legs out from underneath him causing him to fall.  


Ms. Coleman is denying that allegation.  According to Ms. Coleman, to physically guide Jason to sit down, she applied pressure to the back of his calves with the intent and expectation that he would bend his legs at the knees and sit down.  Jason resisted and fell on his buttocks.       
III.


FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, the Hearing Examiner makes the following Findings of Fact with citations to evidence which are not exhaustive but are intended to indicate some of the basis for the particular finding of fact:    
(A)
PROCEDURAL BACKGROUND

(1)
On or about May 9, 2000, Lora Watson, principal of Cuellar, placed Ms. Coleman on administrative leave pending investigation of certain allegations against her.  (Hearing Transcript p. 34)  By letter dated August 4, 2000 and delivered on August 9, 2000, Ms. Watson notified Ms. Coleman of her recommendation to terminate Ms. Coleman's employment by the DISD as a teacher pending any request for a hearing.  ("Termination Notice" - Employer's Exhibit 1)


(2)
Ms. Coleman's request for a hearing was timely received by the Texas Education Agency on August 15, 2000.  On August 16, 2000, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  By written agreement, the parties scheduled the hearing to be completed by October 13, 2000 and extended the deadline for the issuance of the written recommendation by the Hearing Examiner to fourteen (14) days after the delivery of the hearing transcript by the Court Reporter to the Hearing Examiner.  


(3)
The closed hearing on the merits was held on October 11 and 12, 2000.  Petitioner Dallas Independent School District was represented by its employee Lora Watson and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Alicia Coleman appeared in person and was represented by her counsel James Paul Barklow, Jr.

(B)
FACTUAL BACKGROUND


Relating To Ms. Coleman


(4)
Ms. Coleman is twenty-nine years old and has been certified as a teacher since 1993.  (Hearing Transcript p. 192)  Ms. Coleman is certified both in elementary education for the general population and in special education.  (Hearing Transcript p. 263-264)  Ms. Coleman has post certification training including "CPI" training on how to properly restrain students.  (Hearing Transcript p. 212-213)


(5)
Ms. Coleman has been employed as a teacher for seven (7) years with most of her experience in special education.   (Hearing Transcript p. 192)


(6)
Ms. Coleman has been employed by DISD as a special education teacher for the past three (3) years.  Prior to that, she was employed by Burk Burnett Independent School District for four (4) years.  To be closer to her family in Fort Worth, Ms. Coleman left the Burk Burnett Independent School District (with letters of recommendation) to work for DISD.  (Hearing Transcript p. 193) 


(7)
Ms. Coleman was assigned to the Julius Dorsey Elementary School for her first two years and to Cuellar for her third year with DISD.  (Hearing Transcript p. 193-194)


(8)
At the Julius Dorsey Elementary School, Ms. Coleman was assigned to a "daily living skills" classroom (for retarded children).  At Cuellar, she was assigned to a "self contained classroom" (for moderately retarded children).  (Hearing Transcript p. 194-195)


(9)
All Ms. Coleman's performance reviews at DISD (including the one for the 1999 to 2000 school year) have been "meets expectations".  (Employee's Exhibit 1)


Relating to Ms. Coleman's Special Education Class and Cuellar


(10)
Ms. Coleman's "self contained" special education class at Cuellar consisted of approximately eleven (11) students who were classified as either "learning disabled" (with actual academic performance at least two grade levels below other students with comparable IQ levels) or "mildly retarded" (with below average IQ levels).  (Hearing Transcript p. 195, 200-201)  The students ranged from grade 2 to grade 4 (in age but not in academic performance).  


(11)
Unlike a general population class, students in a special education class are generally taught on an individual basis because of their different levels of achievement and ability.  Admission, Review, and Dismissal (ARD) Committee Meetings (including a parent, an administrator, a general education teacher, a special education teacher, and possibly other professionals) are periodically held to discuss and update the Individual Education Plan ("IEP") for each special education student.  (Hearing Transcript p. 204-206)  In addition, some special education students have a Behavior Intervention Plan.


(12)
Cuellar had two special education classes in 1999-2000.  Ms. Monica Davis taught the other special education class which had approximately thirteen (13) special education students ranging from kindergarten to grade 2 (in age but not in academic performance).


(13)
Ms. Coleman and Ms. Davis cooperated with and assisted one another.  They developed common disciplinary procedures.  When a student misbehaves, he or she receives a verbal warning.  The next step would be a time out period in the student's own classroom.  After that, the student would be sent to the other special education classroom for a time out and a change of environment.   


Relating to Student Jason who is the Subject of the Alleged Inappropriate and Unauthorized Force

(14)
Jason is nine (9) years old.  Jason has an IQ of approximately 70 and is classified as mildly retarded.  Jason has been diagnosed with Attention Deficit Hyperactivity Disorder.  (Hearing Transcript p. 153)  Jason has been taking ritalin for the past several years.   


(15)
Jason was placed by Child Protective Services into the custody of his maternal grandfather and step grandmother when he was less than two years old.  Jason had been the subject of physical abuse by his mother.   


(16)
Jason has a history of being physically aggressive (including hitting and biting), especially with other children.  (Employee's Exhibit 11 at page 11 by Ms. Hodges on November 18, 1998; Employee's Exhibit 8 at page 6 by Mr. Leeman on March 13, 2000; Hearing Transcript p. 79, 341)

  
(17)
In early 2000 when his mother was released from prison, Jason's behavior became worse as illustrated by the following incidents reported by various adults:



(a)
On or about January 19, 2000, Jason pointed a "private part" of his body at another student while in the restroom.  (Employee's Exhibit 13)  



(b)
Jason cut up a library book on or about January 25, 2000 (Employee's Exhibit 12 report by Cuellar librarian)



(c)
Jason bit another student on or about March 1, 2000.  (Employee's Exhibit 14)



(d)
Jason bit another student on or about March 9, 2000.  (Employee's Exhibit 15)


(18)
Jason does not respond well to discipline.  He tends to cry and throw temper tantrums when disciplined.  (Hearing Transcript p. 93 and p. 106)


(19)
Because of his physically aggressive behavior, Jason's March 13, 2000 ARD/IEP Supplement Behavior Intervention Plan Part II authorized the use of physical restraints when necessary.  (Employee's Exhibit 8 p. 5 of 8) 

(C)
WHETHER MS. COLEMAN USED INAPPROPRIATE AND UNAUTHORIZED PHYSICAL FORCE ON A STUDENT


(20)
During the morning of May 5, 2000, Ms. Coleman took her class to see the special art exhibit prepared by older students in the school on display at the Cuellar library in the main building.  During this visit to the library, Jason spit at the art work.  Ms. Coleman verbally warned Jason to stop.  Jason would not stop.  Leaving the rest of her class in the library with the librarian, Ms. Coleman took Jason to Ms. Davis' classroom for a time out period.  Jason was crying and resisting the discipline.  Ms. Coleman had to lead Jason by the arm to Ms. Davis' classroom. 


(21)
When Ms. Coleman and Jason arrived at Ms. Davis' classroom, Ms. Davis, Ms. Bilberry, and their students were in the room.  Ms. Coleman instructed Jason to sit in front of the wall adjacent to the doorway.  (The designated time out spot was already occupied by another student.)  When Jason refused, she placed her hands on his shoulders to indicate that he should sit.  Jason refused again.  Ms. Coleman told Jason that she would count to three and if he still would not sit, she would help him sit down.  She counted to three.  Jason still refused to sit.   

(22)
There is disagreement among some of the four witnesses (Jason, Ms. Davis, Ms. Coleman, and Ms. Bilberry) who testified regarding what happened next. 


Testimony and Credibility of Jason

(23)
Jason's hearing testimony was full of contradictions and generally not coherent.  For example, when he was first asked where Ms. Coleman touched him on his legs, he indicated his calves.  When he was later asked about how Ms. Coleman grabbed him on the ankles, he complied and demonstrated on the ankles.  He also testified that Ms. Coleman was not in the room when he fell.  When pressed about it, he agreed that Ms. Coleman was there.  In his diagram of Ms. Davis' classroom when he fell, he indicated Ms. Coleman to be far away from him in the room.  (Hearing Transcript p. 67 and Hearing Examiner’s Exhibit 1)      


(24)
According to Jason's step grandmother, although he is nine years old, his mental capacity is that of a five (5) or six (6) year old.  (Hearing Transcript p. 129)  Jason's step grandmother will not allow him to answer the telephone because he is not capable of conveying a telephone message.  (Hearing Transcript p. 131)  


(25)
The Hearing Examiner finds that Jason is an unreliable witness because of his low mental capacity and because he may confuse what actually happened and what has been suggested to him by the questions posed to him by many people over the past five months. 


Testimony and Credibility of Ms. Davis

(26)
Ms. Davis testified that she was in the room at the time but she did not see what transpired between Ms. Coleman and Jason.  She did hear a sound when he fell.  From Ms. Davis' description of where she was sitting, the Hearing Examiner concludes that Jason and Ms. Coleman were approximately eight feet to Ms. Davis' right and two to three feet behind her.  Accordingly, unless Ms. Davis turned her head and/or body in the direction of Ms. Coleman and Jason, she would not have seen what transpired.  The Hearing Examiner finds Ms. Davis to be a credible witness.  


Testimony and Credibility of Ms. Bilberry


(27)
Ms. Bilberry testified that she observed Ms. Coleman bend down, grabbed Jason by his ankles, and pulled his legs out from underneath him causing him to fall on his back.  Ms. Bilberry claims to have walked over to Jason, asked if his back hurt, and instructed him to see the nurse later.  However, Ms. Bilberry did not observe what Jason did during the remainder of the time out period or if and when Ms. Coleman came back to pick up Jason or the other student placed in time out.  


That afternoon, several hours after the incident, Ms. Bilberry reported the alleged physical abuse by Ms. Coleman to the assistant principal.  According to Ms. Watson's testimony, Ms. Bilberry was so upset that she was in tears when she made the allegations.


(28)
The Hearing Examiner finds Ms. Bilberry's testimony to be not credible for the following reasons:  

  

(a)
At the hearing, Ms. Bilberry and Ms. Coleman were each asked to diagram Ms. Davis' classroom and indicate where each person was located at the time of the May 5, 2000 incident.  Ms. Bilberry's diagram (Employer's Exhibit 5) differed from Ms. Coleman's diagram (Employee's Exhibit 16) in terms of where Ms. Bilberry was sitting and the location of some student desks.


According to Ms. Bilberry's diagram, from where she was sitting, she had an unobstructed view of what transpired between Ms. Coleman and Jason.  In contrast, according to Ms. Coleman's diagram, Ms. Bilberry's view would likely have been blocked by Ms. Coleman's body and by some student desks.  


The two diagrams were shown to Ms. Davis who was not present during the Bilberry and Coleman testimonies.  Ms. Davis selected Employee's Exhibit 16 (Ms. Coleman's diagram) as the accurate one.  The Hearing Examiner finds that Ms. Bilberry's view was blocked and she was unable to see the position of Ms. Coleman's hands or what happened with Jason. 



(b)
Ms. Bilberry was asked to demonstrate how Ms. Coleman reached down to grab Jason's ankles.  Ms. Bilberry demonstrated by bending her legs without kneeling or squatting.  Ms. Bilberry did not demonstrate reaching down close to the ground where a child's ankles would be.  Given that Ms. Coleman appears to be five feet five inches tall in height and over one hundred fifty pounds in weight, the Hearing Examiner finds it very unlikely that Ms. Coleman could have reached Jason's ankles with her hands without either kneeling or squatting.  

(c)
Although Ms. Bilberry expressed great concern that Jason was injured, she did not take him to the nurse immediately.  Given that Ms. Davis was present, Ms. Bilberry could have left the other children with Ms. Davis while she took Jason to see the nurse.  At a minimum, someone genuinely concerned that he may be injured would observe Jason for awhile.  Ms. Bilberry did not bother to do so.  She did not see when or how he left Ms. Davis' classroom.  Accordingly, the Hearing Examiner finds that Ms. Bilberry did not truly believe that Jason was injured in the incident. 
   



(d)
Ms. Coleman testified that prior to the May 5, 2000 incident, Ms. Bilberry had confronted her and accused her of being unfair to Jason for not allowing him to go on a field trip scheduled for early May 2000.  When asked at the hearing, Ms. Bilberry denied that confrontation and denied that there was any field trip in May 2000.  Both Ms. Davis and Ms. Annie Smith who is the other special education teacher's assistant at Cuellar confirmed that there was a field trip for the two special education classes in May 2000.  Ms. Davis testified that Ms. Bilberry was informed and in fact invited to go on that field trip in the event that Ms. Davis would not be able to go.  The Hearing Examiner finds that Ms. Bilberry was not truthful in her testimony regarding the field trip or the confrontation.  



(e)
Ms. Bilberry testified that she knew Jason well because she took over Ms. Coleman's class each day during Ms. Coleman's lunch period.  When questioned, Ms. Bilberry admitted that Jason’s lunch period coincides with Ms. Coleman’s and is in the classroom with Ms.Bilberry for only five minutes each day.  Then, Ms. Bilberry explained that she watched the students in the cafeteria during the half hour breakfast period each morning and suggested that she would see Jason during the breakfast period.  This is inconsistent with Jason's step grandmother's testimony that she gave Jason's medication to him each morning with his breakfast, presumably at home because she does not trust him to take his medication on his own.  It appears to the Hearing Examiner that Ms. Bilberry exaggerated the extent of her exposure to Jason, perhaps to enhance the credibility for her critique of Ms. Coleman's handling of him.      

(f)
Both Ms. Davis and Ms. Coleman testified that on more than one occasion, Ms. Bilberry bragged, out of context, to each of them earlier in the school year that another teacher's employment was terminated based upon  Ms. Bilberry's testimony.  The Hearing Examiner finds it troubling that Ms. Bilberry should make such comments to her colleagues.


Testimony and Credibility of Ms. Coleman

(29)
Ms. Coleman explained what happened in Ms. Davis' classroom as follows:



(a)
She was concerned that Jason may physically injure the students in Ms. Davis' class who were younger and smaller because Jason has a history of lashing out at other students when he is being disciplined.  She wanted Jason to be in a sitting position so that he would be less mobile and quick to attack another student.  


  
(b)
She applied pressure behind Jason's calves to help him bend his legs and sit down.  Jason resisted by stiffening his body and clinching his fists.  The result was that Jason fell on his buttocks.  Jason then rolled onto his back and sat back up.  Jason was crying throughout this period.



(c)
Her intent was to physically guide Jason into a sitting position in a manner similar to her physically leading him into Ms. Davis' classroom by the hand.  She did not expect Jason to resist by stiffening his body and fall.  She would not have done it if she thought he would fall.

  

(d)
She did not believe Jason was injured from the fall.  She recognized the expression on his face as that of anger and frustration and not of pain.


(30)
Ms. Jamie Johnson Jackson, who had been Ms. Coleman's teacher's assistant at the Julius Dorsey Elementary School, testified that Ms. Coleman is a good and caring teacher.  Ms. Annie Smith, the teacher's assistant for Ms. Coleman's class at Cuellar, also testified that Ms. Coleman is a good caring teacher.  The Hearing Examiner finds both Ms. Jackson and Ms. Smith to be highly credible witnesses.  From Ms. Jackson's and Ms. Smith's testimonies, the Hearing Examiner concludes that it would be inconsistent with  Ms. Coleman's character to use inappropriate physical force on a student as alleged.  


(31)
As indicated in his ARD's and in the incident reports, Jason does not react well to discipline.  He has a tendency to lash out at other students, including hitting and biting, when he is being disciplined or otherwise upset.  Accordingly, the Hearing Examiner finds Ms. Coleman's concern with Jason being on his feet and mobile to be reasonable.  


(32)
At the hearing, Ms. Hoskins, counsel for DISD, asked Ms. Coleman to demonstrate on her how Ms. Coleman applied pressure to the back of Jason's calves.  Ms. Coleman did so and Ms. Hoskins did bend her legs at the knees to approach a sitting position as Ms. Coleman predicted.  Given that Ms. Hoskins was probably not trying to assist Ms. Coleman demonstrate her point, the Hearing Examiner concludes that it is a natural reflex action for a person to bend the legs at the knees when pressure is applied at the back of the calves.  


(33)
The Hearing Examiner finds  Ms. Coleman's application of pressure to the back of Jason's calves to physically guide him into a sitting position does not constitute the use of physical force.  Accordingly, the Hearing Examiner finds  Ms. Coleman's application of pressure to the back of Jason's calves is not inappropriate or unauthorized force.         

(D)
WHETHER MS. COLEMAN RECKLESSLY JEOPARDIZED THE SAFETY AND WELL BEING OF A STUDENT


(34)
Ms. Coleman testified that she did not expect Jason to fall on his buttocks or suffer injury when she applied pressure to the back of his calves.  The Hearing Examiner does not find Ms. Coleman's expectations to be unreasonable.  Accordingly, the Hearing Examiner does not find Ms. Coleman's actions to recklessly jeopardize the safety or well being of Jason.


(35)
Furthermore, there is no credible evidence that Jason was injured in the fall.  There was no evidence of injury presented by or from medical personnel.  The telephone call from Ms. Watson informing her that Jason's legs had been pulled out from underneath him may have prompted the step grandmother to unnecessarily bring Jason to his doctor for an examination.  The only treatment suggested by the doctor was the use of heating pads and some medication if he complains of pain.

(E)
WHETHER AS THE RESULT OF HER ACTIONS, MS. COLEMAN HAS LOST THE CONFIDENCE OF HER PRINCIPAL AND OF THE CAMPUS IN HER ABILITY TO EFFECTIVELY MANAGE A CLASSROOM.

(36)
The Hearing Examiner finds that Ms. Coleman still enjoys the confidence of Ms. Davis and Ms. Smith, her special education colleagues at Cuellar.  There is no credible evidence that Ms. Coleman has lost the confidence of any other colleagues at Cuellar besides Ms. Bilberry.  The Hearing Examiner finds that Ms. Coleman has not lost the confidence of the campus in her ability to effectively manage a classroom.


(37)
On or about May 5, 2000, Ms. Watson was upset with both Ms. Coleman and Ms. Davis for declining to accept an autistic child into their special education classes.  Ms. Watson refused to listen to their explanation that the safety of an autistic child may be jeopardized in a special education class.  Ms. Watson had lost confidence in both Ms. Coleman and Ms. Davis. 


(38)
Ms. Watson admitted that she did not investigate Ms. Bilberry's allegations against Ms. Coleman.  Ms. Watson accused Ms. Davis of lying when Ms. Davis stated that she did not see the physical abuse alleged by Ms. Bilberry and told Ms. Davis to transfer to another school.  Clearly, Ms. Watson rushed to judgment.


(39)
The Hearing Examiner finds that Ms. Coleman lost the confidence of her principal not as the result of Ms. Coleman's actions but as the result of Ms. Watson's lack of expertise in special education and her willingness to rush to judgment.

(F)
DISD'S INVESTIGATION

(40)
At the hearing, DISD did not offer any evidence regarding its investigation into the allegations against Ms. Coleman besides what Ms. Watson admits as her very limited investigation.  


(41)
At the Hearing Examiner's request, Ms. Davis did describe her experience with the DISD investigator, Mr. Chris Lyle.  According to Ms. Davis, Mr. Lyle interviewed her and subsequently presented her with an affidavit containing erroneous information contrary to her statements to the interviewer.  Mr. Lyle urged Ms. Davis to sign the affidavit although she told him that the affidavit is incorrect.  In doing so, Mr. Lyle was urging Ms. Davis to make a false statement under oath.  When Ms. Davis declined to sign the affidavit, Mr. Lyle pressured her to sign it.  


(42)
Mr. Lyle's urging of Ms. Davis to sign a false affidavit is improper.  Such actions could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.        

         
IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Ms. Coleman's teacher term contract and to make a written findings of fact, conclusions of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence (showing that it is more likely than not that the allegations are true).   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued on May 10, 1999. (Employer's Exhibit 2)   


(6)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #1 (failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees) as alleged by DISD.  



(7)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #2 (any indecent, obscene, illegal, cruel, abusive conduct) 


(8)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #12 (physical abuse of students).

   
(9)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #19 (using a false document as a government document).  



(10)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #23 (making a false accusation of child abuse).           


(11)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #24 (conduct that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District).  As discussed above, it is the manner in which the District has conducted the investigation that could cause the public, students, and employees to lose confidence in the administration and/or integrity of the District.      


(12)
DISD has not proved by the preponderance of the evidence any conduct by Ms. Coleman which would constitute a violation of Board Policy DF-Local #25, #29, and #32.


V.


DISCUSSION AND RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner finds that (a) Ms. Coleman did not use inappropriate and unauthorized physical force on a student, (b) Ms. Coleman did not recklessly jeopardize the safety and well being of a student, and (c) Ms. Coleman has not lost the confidence of her principal and of the campus in her ability to effectively manage a classroom as the result of her actions.  The Hearing Examiner concludes that as a matter of law, unproven allegations of misconduct by Ms. Coleman do not constitute good cause for termination of her teacher's contract.    

     
Given Ms. Watson's willingness to rush to judgment against Ms. Coleman without any reasonable inquiry, it would be unfair to Ms. Coleman to send her back to Cuellar.  Accordingly, the Hearing Examiner recommends that Ms. Coleman be transferred as a special education teacher to another school. 


The notice of termination does not state whether Ms. Coleman was placed on administrative leave with or without pay.  This issue was not addressed at the hearing.  If  Ms. Coleman was placed on leave without pay, the Hearing Examiner recommends that Ms. Coleman be given back pay.          


For all of the above reasons, the Hearing Examiner finds and recommends that:
 


Petitioner's recommendation should be denied.

  
SIGNED and ISSUED this 3rd day of November 2000.







_______________________________







         SUSAN Y. CHIN
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