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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On May 2, 1996, a hearing in the above-numbered and titled cause was held at 9600 Sims, El Paso, Texas.  The record in this matter was closed on May 6, 1996 and the following issues were determined:


1.
Are the allegations set forth in the letter of March 13, 1996, from the Ysleta Independent School District (Y.I.S.D.) concerning Patricia Barrientos true?


2.
If so, is there good cause to terminate Patricia Barrientos' employment contract?


Israel Parra was the Hearing Examiner appointed by the State Commissioner of Education.  Petitioner was represented by Mario Lewis and Frank Lopez, Attorneys at Law, El Paso, Texas.  Respondent was represented by David Simmental and Richard White, Attorneys at Law, El Paso, Texas.  Ida Gomez was also present for the Petitioner.


Steven A. Jameson was the court reporter.  Margarita Lozano and Susana Palomo were present as English/Spanish interpreters. 


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioners:

1.
   Esperanza Flores.

2.
   Miguel M.

3.
   Martha Aragones.

4.
   Claudia M.

5.      Maria M.

6.
   Manuel S.

7.
   Manuela S.

8.
   Enrique B.

9.
   Willie R.

10.
   Alberto O.

11.
   Anel G.

12.
   Jesus H.

13.
   Anne Garret.

14.
   Jose Miguel M.

15.
   Eddie R.

16.
   Maria R.

17.
   Danny M.

18.
   Mario O.

19.
   Martin Sanchez.

20.
   Raul Martinez.

21.
   Gerald Whitman.

22.
   Ida Gomez.

23.
   Carmen Peralta.

For the Respondent:

1.      Manuel Muro.

2.
   Patricia Barrientos.

3.      Ken De More.

4.
   Jesus Marquez.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Petitioners:

SD1.
   Memorandum to Danny Martinez dated 11-16-95 (Not admitted).

SD2.
   Memorandum to Danny Martinez dated 11-16-95 (Not admitted).

SD3.
   Handwritten notes of Raul Martinez (Not offered).

SD4.
   Statement of Jesus R. (Not offered).

SD5.    Statement of Alberto O. (Not offered).

SD6.    Statement of Manuel S. (Not offered).

SD7.    Statement of Martha A. (Not admitted).

SD8.    Statement of Miguel. (Not offered).

SD9.    Statement of Eddie. (Not offered).

SD10.   Statement of Manny B. (Not offered).

SD11.   Statement of Willie R. 

SD12.   Memorandum to Danny Martinez (Not admitted).

SD13.   Statement of Maria Iliana R. (Not offered).

SD14.   Memorandum from Ida Gomez. 

SD15.   Letter to Patricia Barrientos (Not offered).

SD16.   Memorandum to Chuck Nations (Not offered).

SD17.   Letter to David Simmental (Not offered).

SD18.   Memorandum from Raul Martinez (Not offered).               SD19.   Statement of Manuela S. (Not offered).


SD20.   Memorandum from Esperanza Flores dated 11-21-95.           SD21.   Statement of Anel G. (Not offered).

SD22.   Memorandum from Sherry Lantow.

SD23.   Letter from Nannette Glancey (Not offered).

SD24.   Memorandum from Dolores De Avila (Not offered).            SD25.   Memorandum from R.F. Villegas (Not offered).

SD26.   Memorandum from Rosario Villegas.

SD26A.  Photograph.

SD26B.  Photograph.

SD26C.  Photograph.

SD27.   Statement of Anel G. (Not offered).

SD28.   Notes regarding interview of Miguel M. (Not admitted).

SD29.   Notes regarding interview of Manny B. (Not admitted).

SD30.   Notes regarding interview of Willie R. (Not admitted).

SD31.   Notes regarding interview of Manny S. (Not admitted).

SD32.   Notes regarding interview of Eddie R. (Not admitted).

SD33.   Notes regarding interview of Alberto O. (Not admitted).

SD34.   Notes regarding interview of Jaime M. (Not admitted).

SD35.   Notes regarding interview of Jose M. (Not admitted).

SD36.   Notes regarding interview of Esmeralda F. (Not admitted).

SD37.   Notes regarding interview of Everardo A. (Not admitted).

SD38.   Notes regarding interview of Valerie O. (Not admitted).

SD39.   Notes regarding interview of Jose Luis S. (Not admitted).

SD40.   Notes regarding interview of Ricardo D. (Not admitted).

SD41.   Notes regarding interview of Jesus H. (Not admitted).

SD42.   Notes from Esperanza Flores (Not offered).

SD43.   Notes regarding interview of Mario O. (Not offered).

SD44.   Notes from Esperanza Flores dated 12-4-95 (Not offered).

SD45.   Notes regarding Maria M. (Not admitted).

SD46.   Notes regarding Steve M. (Not admitted).

SD47.   Notes regarding Danny M. (Not admitted).

SD48.   Notes regarding Brenda L. (Not admitted).

SD49.   Loudermill transcript (Not offered).

SD50.   Silver Bullet (Withdrawn).

SD51.   Dolly Dearest (Withdrawn).


For the Respondent:

1.
Lesson plan (Not offered).

2.
Statement from Miguel M.

3.
Statement from Miguel M. dated 8-18-95.

4.
Progress report from Patricia Barrientos dated 9-11-95.

5.
Statement from Manny S. dated 11-16-95.

6.
Statement from Raul Martinez dated 10-17-95.

7.
Letter from the Department of Human Services (Not admitted).

8.
DHA Policy.

9.
Classroom drawing.

10.
Affidavit of Ken De More.

OFFICIAL NOTICE:  Official notice was taken of the following items:

1.
   Ysleta Elementary School Faculty/Staff Handbook, 1994-1995.

2.
   The Code of Ethics and Standard Practices for Texas 

   Educators, Revised March 30, 1988.

3.
   Letter to Patricia Barrientos dated 3-13-96

4.
   Letter from David Simmental dated 3-25-96.

5.
   Cleveland Board of Education v. James Loudermill, No. 83-          1362 (Argued December 3, 1984-Decided March 19, 1985).

6.
   Ronald Wurthman v. Conroe Independent School District,             Docket No. 023-R2-990 (Before the State Commissioner of            Education, The State of Texas).

7.
   Ysleta Independent School District, Discipline Management          Program, June 1994.


STIPULATIONS
The parties stipulated that:

1.  
During the school year 1995 to 1996, the Respondent was under a continuing contract with the Y.I.S.D..

2.
The parties agreed to waive the 45 day requirement and allow the Hearing Examiner to submit his decision and recommendation on May 15, 1996.


STATEMENT OF THE EVIDENCE

It is undisputed that during the 1995 to 1996 school year, 

Ms. Patricia Barrientos worked for the Y.I.S.D. as a teacher.  

Ms. Barrientos taught sixth grade at Ysleta Elementary School.


On November 16, 1995, some students from Ms. Barrientos' class attacked one of their fellow classmates.  The altercation, known as the "bachones" (or slapping) incident, occurred because Miguel M. had been absent the previous day and Ms. Barrientos' class was going to lose out on a party.    


Ms. Esperanza Flores, an Instructional Specialist at the elementary school, became aware of the incident when she noticed Mr. Raul Martinez escorting several of Ms. Barrientos' students  into a school room.  Ms. Flores then called the Y.I.S.D. Administration for guidance on handling the situation.  The students were kept in room 126 and instructed to write down the events leading to the incident.



Ms. Flores testified that she began investigating the incident and in the process found religious icons displayed on Ms. Barrientos' classroom desk.  She noticed the statue of a saint and a votive candle on top of Ms. Barrientos' desk. 


Miguel M. was the student that received the slaps from the other students.  He testified that he was struck on the head because he had missed school the previous day and had caused Ms. Barrientos' class to miss out on a popcorn party.


He stated that Ms. Barrientos had assigned him a permanent chair at the class corner.   Sitting at the corner made him feel sad and lonely.  He also indicated that two other students were assigned permanent chairs by Ms. Barrientos.


Miguel M. testified that Ms. Barrientos had given nicknames to several students in the class including him.  Ms. Barrientos nicknamed him "Blueberry" and "Banana" because of the clothes he wore to school.  At times he liked being called Blueberry but did not like the name "Banana".  


Miguel M. testified that he saw a movie in Ms. Barrientos called "Dolly".  The movie was about a doll possessed by the devil that killed people.  He also heard several bad words like "b****" in the movie.  He recalled seeing Ms. Barrientos in the classroom while the movie was playing.


Miguel M. saw a fight between Ricardo and Danny during class.  He testified that Ms. Barrientos also saw the fight but did not attempt to stop the fighting.  


Miguel M. testified that Ms. Barrientos had a toy bear called "Gilbert".  At times, Ms. Barrientos would grab the bear and pretend that the bear was talking.  One time Ms. Barrientos grabbed the bear and said "mugre, Jaime", "mugre Jaime" (Dirty Jaime).  On another occasion, Miguel M. saw Ms. Barrientos pick up Gilbert and a toy chair and hit Jaime on the head. 
Miguel M. testified that Ms. Barrientos also slapped him on the head on a couple of occasions without telling him the reason for her actions.  

 
Ms. Martha A. testified that she volunteered at the school and was present on the day the students were fighting.  She indicted that her son was the one that was slapped by the other kids and did not understand why the other kids had slapped him.  


Claudia M. was also in Ms. Barrientos' sixth grade class during the 1995 school year. She indicated that Ms. Barrientos told her to get rid of her clothes because she was dressing to old for her age.  Ms. Barrientos also told her to cut her hair because she had problems managing it.  


Manny S. testified that he was involved in several incidents where Ms. Barrientos hit him on the head and legs.  He explained that it was Ms. Barrientos' idea to hit Miguel M. due to his absence.  


Manny S. was also involved in a fight with Ms. Barrientos.  He explained that she hit him on the head because he was playing with Gilbert.  According to Manny S. she knocked him to the floor and began kicking him.


Manny S. also testified that Ms. Barrientos sprayed windex on his face.  He stated that she had sprayed him intentionally.


Ms. Manuela S. testified that she went to the school to speak with Ms. Barrientos regarding Manny's behavior.  Ms. Manuela S. expressed to Ms. Barrientos her intention of changing Manny to another class. However, Ms. Barrientos responded by saying that it was useless to change Manny to another class since he was always going to be a "problem student".    


Enrique Manuel B. testified that Ms. Barrientos pushed him with her body on a couple of occasions when he was tying his shoe laces.  She also pulled his hair on one occasion and did not give him a reason for her actions.


Enrique Manuel B. explained that it was Ms. Barrientos' idea to slap Miguel M. due to his absence.  He recalled that when Jaime was absent, Ms. Barrientos' grabbed Gilbert and a toy chair and hit Jaime on the head with it.  All the kids in the class started laughing.


Willie R. testified that Ms. Barrientos had given nicknames to several of the students.  She called Alberto "cabezon" (big head) and "charlie brown" because he had a big head.  Ms. Barrientos' called him "lloron" (cry baby) because he acted like he was crying whenever he handed his homework to her.


Alberto O. testified that he did not like being called "Charlie Brown" or "Cabezon" because that was not his name.  Alberto O. explained that Ms. Barrientos drew a big circle in the chalkboard with little feet and little hands on it and all the boys started laughing at him.


He also testified that he was born in Juarez, Mexico and had been in the United States for a few months.  He indicated that on one occasion, Ms. Barrientos threatened to call Immigration.


Alberto O. stated that Ms. Barrientos sprayed him with windex on the face.  She sprayed him intentionally and the windex began burning his eyes.


Ms. Anne Garret testified for the school district as an expert in the field of Ethics and Professional Conduct.  She explained that several of Ms. Barrientos' acts would not be acceptable behavior.  Specifically, Ms. Garret indicated that disparagement meant the belittling of an individual.  In her opinion, Ms. Barrientos' actions, using nicknames in a negative way, spraying any liquid on the students' face slapping them on the head all constituted disparagement of the students.


There were several other witnesses that testified for the school district. Several of the students indicated that they had watched movies in Ms. Barrientos' class including "Silver Bullet", "Dolly Dearest" and "Arachnophobia".  According the students' testimony, the movies had foul language and scenes involving murders. Additionally, one student testified that Ms. Barrientos had pulled his ear for not standing in the right line.   


Ms. Ida Gomez testified that she took part of the investigation regarding the children in Ms. Barrientos' class.  She indicated she began her investigation after the school district had requested advice from Attorney Carmen Rodriguez due to previous litigation between the school district and Ms. Barrientos.  Ms. Gomez then went to assess the situation that the children were complaining about.


Ms. Gomez indicated that she approached Ms. Barrientos on November 20, 1995.  She asked Ms. Barrientos if she wanted to make a statement regarding the allegations and Ms. Barrientos refused to do so since she did not have an attorney present.


Ms. Gomez further testified that Ms. De Avila, the school principal at Ysleta Elementary and Mr. Ken De More had nothing to do with the outcome of Ms. Barrientos' case.  She indicated that although Mr. De More did take part in assigning some of the individuals in the review committee that was to decide on the issues of Ms. Barrientos' case, he followed proper procedure in appointing some of the committee members.


Ms. Gomez also indicated that after the review committee had made a determination to terminate Ms. Barrientos' teaching contract with the school district, Ms. Barrientos had an opportunity to present her side of the story in a "Loudermill" hearing.  The hearing had been conducted by Ms. Nannette Glancey who was the Director of Elementary Personnel.


Ms. Gomez stated that in 1994, Ms. Barrientos had been directed not to display any religious icons in class.  Ms. Gomez could not recall any written policy in the school manual against displaying religious icons.   


Ms. Patricia Barrientos testified that she had been employed as a teacher for approximately 18 years.  She indicated that she had taught second grade for 14 years and was certified as a bilingual teacher.


Ms. Barrientos stated that she never struck any of the children in her class.  She explained that on one occasion, she tripped over Manuel S.'s feet which he placed on a portable chair.  After she tripped over the feet, Manuel S. kept saying "you kicked me Ms.", "you kicked me Ms.".


Ms. Barrientos explained that she did not show any movies to her children.  She indicated that several of the students had suggested several movie titles to her.  Since she had copies of "Silver Bullet", she wanted to compare her copy to a store copy to show the students the better movie after reviewing it for content.  She knew that "Silver Bullet" was "R" rated but did not think anything of it since it had been shown on television several times.


She indicated that the students saw small portions of the movies when she was fast forwarding them.  She stated that the students saw  a portion of "Dolly Dearest" which was a movie about a doll that walks around.  The only portion that she recalls the children watching was when the doll was walking around very fast.  When the children saw the doll moving fast, they all started laughing. The kids then got after her and told her that they had already seen "Silver Bullet" at home and was not a big deal.


Ms. Barrientos also testified that the kids had self imposed nicknames to themselves.  At one time, she was standing in line and Miguel M. showed her the clothing he was wearing.  He indicated that it was black and she informed him that it looked more like "blueberry".  So he said, "then I'm a 'Blueberry' okay, so call me that."  Then she had to call him "Blueberry" in order for him to get back in line.    


Ms. Barrientos indicated that on one occasion, Manny S. and Jesus V. were head locking each other.  She indicated that both of the boys were playing with each other and that they stopped and laughed.     



DISCUSSION

The Code of Ethics and Standard Practices for Texas Educators, Revised March 30, 1998, prohibits the educator from intentionally exposing the student to disparagement.  Webster's Ninth New Collegiate Dictionary, (1986)(Webster's), defines "disparagement" as; 1. to lower in rank or reputation: degrade 2. to depreciate by indirect means (as invidious comparison): speak slightingly about.  The Discipline Section of the Ysleta Elementary School Faculty/Staff Handbook, 1994-1995, provides that the school holds the belief that all students are to be treated with dignity and respect.  Webster's defines "dignity" as; 1. the quality or state of being worthy, honored, or esteemed 2. a: high rank, office , or position b: a legal title of nobility or honor 3. dignitary 

4. formal reserve of manner or language.  Webster's, defines "Respect" as; 1. to consider worthy of high regard: esteem.


In this case the evidence shows that Ms. Barrientos engaged in conduct that violated the above two documents.  Several of the students testified that Ms. Barrientos gave them  nicknames.  The calling of a student as "cabezon" or big head, was very detrimental to that particular student.  


When the child saw Ms. Barrientos drawing the large head on the chalkboard and the other students laughed, he believed that the drawing was ridiculing him.  Even if the drawing was not intended to offend that child, the  child connected the drawing to himself and his nickname and felt embarrassed. 


The incident involving the drawing also affected the child's mental health.  He felt belittled when he heard the other student's laugh at the drawing and at him.    


Ms. Barrientos also exposed her students to disparagement on several occasions.  One such incident occurred when she threatened to call Immigration.  Even if this gesture had been done in a joking manner, the act of threatening a child shows disrespect and disparagement.  


Although Ms. Barrientos contended that Manny S. imposed nicknames on the children and that he was capable of leading the children to conspire against her, it is difficult to understand how one child could do this.  All the children testified to the events that lead to the incident of November 16, 1995.  Although a student might be able to lead some of the children to conspire against her, it is very difficult to believe that all the children would conspire against her and testify to the same facts.


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On March 25, 1996, Patricia Barrientos, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the Texas Education Code.

2.
The Respondent's hearing was held on May 2, 1996, at the Y.I.S.D. Administration Building which was within the geographical boundaries of the school district.

3.
During the school year 1995 to 1996, the Respondent was under a continuing contract of employment with the Y.I.S.D..

4.
During the school year 1995 to 1996, the Respondent was teaching sixth grade at the Ysleta Elementary School.

5.
During the school year 1995 to 1996, the Y.I.S.D. adopted several policies which were distributed to the Respondent in the Ysleta Elementary School Faculty/Staff Handbook, 1994-1995.

6.
During the school year 1995 to 1996, the Y.I.S.D. adopted the policy of treating students with dignity and respect.

7.
During the school year 1995 to 1996, the Y.I.S.D. adopted the policy of showing only "G" rated movies that were of instructional value and tied to lesson objectives.

8.
During the school year 1995 to 1996, the Y.I.S.D. adopted The Code of Ethics and Standard Practices for Texas Educators, Revised March 30, 1988.

9.
The Code of Ethics and Standard Practices for Texas Educators, Revised March 30, 1988, prohibits the educator from intentionally exposing the student to disparagement.

10.
According to The Code of Ethics and Standard Practices for Texas Educators, Revised March 30, 1988, the educator shall make reasonable efforts to protect the student from conditions detrimental to the learning, physical health, mental health or safety.

11. 
During the school year 1995 to 1996, the Respondent showed her students "R" rated movies that contained violent acts.

12.
The "R" rated movies that the Respondent showed were not of any educational value or lesson objective.

13.
During the school year 1995 to 1996, the Respondent subjected several of her students to disparagement when she began using nicknames for her students.

14.
During the school year 19995 to 1996, the Respondent subjected several of her students to disparagement when she slapped them on the head.

15.
During the school year 1995 t 1996, the Respondent subjected a student to disparagement when she pulled his ear for not standing in line.

16.
During the school year 1995 to 1996, the Respondent subjected several students to disparagement when she sprayed a liquid on the faces of several students.

17.
During the school year 1995 to 1996, the Respondent subjected a student to disparagement when she threatened to call Immigration on him.

18.
During the school year 1995 to 1996, the Respondent subjected a student to disparagement when she drew a big circle on the chalkboard which embarrassed Alberto O.

19.
The Respondent's testimony was inconsistent and unpersuasive.

20.
No evidence was presented showing a conspiracy against the Respondent.

21.
During the school year 1994 to 1995, the Respondent was directed to remove her religious icons from prominent display on her desk. 

22.
During the school year 1995 to 1996, the Respondent displayed religious icons on her desk.

23. 
During the school year 1995 to 1996, the Respondent engaged in conduct that amounted to insubordination of her employer's directives.

24.
The Respondent intentionally exposed several students to disparagement.

25.
The Respondent did not make reasonable efforts to protect her students from conditions that were detrimental to their mental and physical safety.

26.
The Y.I.S.D. did not prove by a preponderance of the evidence that the school had adopted a policy regarding the displaying of religious icons.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
The respondent engaged in conduct that violated Principle IV, Standard 2 and Standard 4 of The Code of Ethics and Standard Practices for Texas Educators, Revised March 30, 1988.

3.
During the school year 1995 to 1996, the Respondent engaged in conduct that violated sections of the school district's policies.

4.
The Petitioners have good cause for terminating the Respondent's employment contract.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District terminate Patricia Barrientos' employment contract and it is;


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


If the Ysleta Independent School District decides not to terminate Patricia Barrientos' employment contract, I RECOMMEND that she be placed on leave without pay until she enters and terminates a re-training program that will assist her in handling and disciplining sixth grade children.


SIGNED this 14th day of May, 1996.


ISRAEL PARRA


Hearing Examiner  






