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I.  Statement of the Case

This is an appeal from the March 5, 1997, proposed termination of Mr. Candelario Treviño (Respondent) by Houston Independent School District (“HISD” and/or the “District”).  HISD has recommended the proposed termination of Mr. Treviño’s continuing contract pursuant to Section 5 of Respondent’s contract, which provides that a teacher may be discharged during the school year for (1) “immorality” (Section 5(a)); (2) repeated failure to comply with official directives and established school board policy (Section 5(d)); and/or (3) “repeated and continuing neglect of duties” (Section 5(f)). 


The recommendation to terminate Respondent’s continuing contract with HISD was set in motion after an alleged incident on September 19, 1996, in which one of Respondent’s  physical education students at Deady Middle School accused Respondent of grabbing him by the neck of his shirt during gym class, pulling the student down to the floor, and scratching the student on the chest.  The school’s principal, Mr. Rios, reported the incident to Sylvia Macy, Southeast District Superintendent, who initiated a Professional Standards Investigation on Thursday, September 26, 1996.  Following the investigation, and a conference on 

January 22, 1997, with Mr. Rios, Ms. Macy, Mr. Martin (an investigator with Professional Standards), Respondent and his representative, the District informed Respondent by letter dated March 5, 1997, that the Board of Education had pending before it a proposal to terminate Respondent.  However, the Board did not restrict its reasons for termination to the 

September 19, 1996, allegation of the excessive use of physical force with a student, but included allegations of his repeated failure to follow official directives and established school board policy and his repeated and continuing neglect of duties. In particular, HISD claimed Respondent had failed to implement an effective classroom management plan, to monitor and encourage appropriate student behavior, and to plan meaningful instruction for his students, despite repeated admonitions to do so over approximately a four year period.  In compliance with HISD Board Policy and Administration Procedure §593.140, Respondent requested a hearing before an administrative hearing officer.  Ms. Sandra K. Daniel was appointed as the independent hearing officer to conduct the hearing, to make written findings of fact and conclusions of law, and to make a recommendation to the Board regarding this matter.

II.  The Hearing

The hearing in this matter was conducted by the undersigned independent hearing officer on June 17, 18, and 19, 1997, before a certified shorthand reporter.  Respondent was represented by Lorraine Yancy, a Texas State Teachers Association staff attorney.  The District was represented by Ms. Myra Schexnayder, attorney.  In attendance throughout the proceeding were Respondent, Mr. Pablo Rios, principal of Deady Middle School, and Mr. Daniel Barnett, policy specialist in the Department of Professional Standards at HISD.  Also in attendance as an observer was a summer associate from Ms. Schexnayder’s law firm, Ms. Anouchka Oppinger.

III.  Summary of the Evidence  

HISD introduced evidence that Respondent Candelario Treviño is a continuing contract teacher since 1977, who was assigned to Deady Middle School beginning in 1980.  Respondent is certified to teach Spanish and physical education.  Respondent’s principal, Mr. Pablo Rios, testified concerning ongoing problems with Respondent since Mr. Rios’ arrival at Deady Middle School in March, 1995.  Those problems centered primarily around Respondent’s failure to develop and maintain effective classroom management skills.  Respondent’s deficiencies in this area were documented in memoranda and formal teacher assessment forms utilized by the District, and included a plethora of complaints about student discipline problems in Respondent’s classes, including:  students frequently out of their seats and off task; students jumping out of school windows; students climbing onto the roof of the school gym and throwing rocks; students running down the street (requiring assistance from security); students out of the Respondent’s classroom, wandering the halls without permits, disturbing other classes; students talking, screaming, and shouting; students turning over desks in class; students throwing paper into the wastebasket, and students writing on desktops.  Many other examples of poor classroom management skills were presented through live testimony and various exhibits during the course of the three day hearing.  


Prior to Mr. Rios’ arrival as principal in March 1995, similar deficiencies concerning Respondent’s failure to maintain classroom discipline and other classroom management skills were documented in school years 1993-1994 and 1994-1995 by Georgia McGlasson, who served as principal at Deady prior to Mr. Rios.  Ms. McGlasson and Mr. Rios both testified that numerous verbal and written directives were given to Respondent during the years 1993, 1994, 1995, and 1996, asking that he develop and implement appropriate classroom management skills.  Formal professional growth plans were developed for Respondent on two separate occasions, in May, 1994 and again in May, 1995, in an attempt to provide additional guidelines to Respondent to remediate his ongoing problems in developing and implementing classroom management and organizational skills.  Ms. McGlasson, Mr. Rios, and Albert Green, Respondent’s supervisor in the athletic department, testified that they saw no improvement in Respondent’s classroom management skills at any time during the years 1993-1996.  In the school years 1993-1994 and 1994-1995, Respondent was assigned to the physical education department as a physical education instructor.  However, Mr. Rios testified that Respondent was assigned to teach Spanish in the 1995-1996 school year instead of physical education, in an attempt to help Respondent improve his classroom management skills by having him teach classes in which there were fewer students.  At the end of the 1995-1996 school year, Mr. Rios concluded that Respondent had made no improvement and he placed Respondent on a Professional Growth Plan and advised Respondent that his failure to follow prior directives regarding classroom management could lead to his termination.


In addition to the numerous directives given to Respondent regarding classroom management, on two separate occasions, Respondent was directed, in writing, to refrain from touching or having any physical contact with students at any time.  However, on 

September 19, 1996, a sixth grade student, Gerardo R. alleged that Respondent had grabbed him by his shirt and had pushed him down on the floor during third period gym class.  Gerardo R. testified that he had told his English teacher about the incident later that day, and was immediately sent to the school counselor and, in turn, to the school nurse who examined Gerardo and observed two red marks on his left upper chest area.  Albert Green, chairman of the athletic department of HISD, stated that he observed Respondent push Gerardo R. to the floor on the date and time in question.  He further stated that he saw no provocation by Gerardo R. that would in any way justify the use of physical force by Respondent. After Mr. Rios learned of the alleged incident, he spoke with both student Gerardo R. and Respondent to try to obtain their version of the facts.  Mr. Rios requested that an investigation of the incident be conducted by HISD Office of Professional Standards.  Upon completion of the investigation, the team concluded that the allegation made by Gerardo R. against Respondent was confirmed, whereupon Mr. Rios put in motion these termination proceedings. 


In response to the numerous allegations made against him during these proceedings, Respondent testified (1) that overall he did maintain adequate student discipline classroom and other management skills; (2) that he received little help from the various supervisory personnel who were engaged to assist him in implementing an in; and (3) that he did not push Gerardo R. to the floor on September 19, 1996.

 IV.  Findings of Fact  


After due consideration of the evidence presented at the hearing, in my capacity as independent hearing officer, I make the following Findings of Fact:

1.
Respondent has been employed as a continuing contract teacher by HISD since 1977, certified to teach both Spanish and physical education, and was assigned to teach at Deady Middle School in 1980.

2.
After review of the investigation report and addendum prepared by the Office of Professional Standards in December, 1996 and January, 1997, Mr. Pablo Rios, principal of Deady Middle School, recommended that Respondent be terminated from employment with HISD.

3.
The Superintendent of Schools, Dr. Rod Paige, recommended Respondent’s termination to the Board.

4.
By letter dated March 5, 1997, the Respondent was notified by the Superintendent of Schools of his proposed termination from employment with the District, pursuant to Section 5 of his continuing contract , in particular Section 5(a)(immorality); Section 5(d)(repeated failure to comply with official directives and established board policy); and  Section 5(f)(continuing neglect of duties).

5.
Respondent appealed the decision of the Board and requested a hearing before an independent hearing officer.

6.
The hearing was conducted before an independent hearing officer, Sandra K. Daniel, on June 17-19, 1997.

7.
Pursuant to the terms of Respondent’s continuing contract §5, he may be discharged for any one of the following acts: a) immorality; b) continuation of any felony or other crime involving moral turpitude; c) drunkenness; d) repeated failure to comply with official directives and established school board policy; e) physical or mental capacity preventing performance of the contract employment; and f) repeated and continuing neglect of duties.

8.
HISD Board Policy §570.310(a) defines immorality as “conduct which the Board determines is not in conformity with the accepted standards which are accepted within the District.”

9.
During the school years, 1993-1994, 1994-1995, and 1995-1996, Respondent received numerous verbal and written directives to develop and implement classroom discipline and other classroom management techniques.

10.
On numerous occasions during the school years 1993-1994, 1994-1995, and 1995-1996, students in Respondent’s classes were observed talking, screaming, and shouting in class, students out of their seats, jumping out of school windows, students climbing onto the gym roof and throwing rocks, students running down the streets, students out of Respondent’s classroom wandering in the halls without permits, disturbing other classes, students turning over desks, students writing on desktops, and many students generally off task and engaged in noninstructional activities during classtime.

11.
Formal professional growth plans were prepared by the administration for Respondent on two separate occasions, in May 1994 and May, 1995.

12.
Mr. Albert Green, chairman of the athletic department, and Respondent’s immediate Supervisor during the school years 1993-1994 and 1996-1997, submitted numerous written memos to Respondent and/or administrators, documenting ongoing deficiencies in Respondent’s classroom discipline and other classroom management skills during Respondent’s physical education classes. 

13.
Respondent’s classroom discipline and other classroom management skills did not improve at any time during the school years 1993-1994, 1994-1995, or 1996-1997.

14.
Respondent did not use effective strategic planning in his classroom to control student behavior and to maintain student discipline during school years 1993-1994, 1994-1995, 1995-1996, and 1996-1997.

15.
Respondent repeatedly failed to comply with prior verbal and written directives to develop and implement effective and appropriate classroom discipline and other classroom management skills.

16.
On September 19, 1996, in the school gymnasium, Respondent grabbed sixth grade student Gerardo R. by his shirt in the left upper chest area and pushed him to the ground during Gerardo’s third period physical education class.

17.
Mr. Albert Green was present in the gym at the time of the incident and witnessed the incident wherein Respondent grabbed Gerardo and pushed him to the gymnasium floor during third period gym class on September 19, 1996.

18.
Gerardo R. sustained two red scratches or welts to his left upper chest area as a consequence of Respondent grabbing Gerardo R. and pushing him to the floor.

19.
Mr. Pablo Rios was the principal of Deady Middle School on the date of the incident.

20.
Mr. Pablo Rios requested that an investigation of the incident be conducted by the HISD Office of Professional Standards.

21.
The investigative team concluded that Respondent used excessive physical force toward a student, which violated school and District policies.

22.
In May, 1994, prior to the September 16, 1996, incident, Respondent received from Georgia McGlasson (then principal), a written directive to be extremely cautious in handling students and to avoid physical contact with students.

23.
In March 1995, prior to the September 19, 1996, incident, Respondent received another written directive from Georgia McGlasson, directing Respondent to refrain from touching students as a means of discipline at any time.

24.
HISD Board Policy §570.400 provides that “[a]n employee may use reasonable force as is necessary to protect himself/herself from attack, to protect another person or property, to quell a disturbance threatening physical injury to others, or to obtain possession of weapons or other dangerous objects upon the person or within control of a student or other person.”

25.
Respondent did not have the right to use physical force against Gerard R. pursuant to HISD Board Policy §570.400.

26.
Respondent’s conduct on September 19, 1996, in grabbing Gerardo R. and in pushing him to the floor was excessive force.

27.
Respondent’s conduct on September 19, 1996, in grabbing Gerardo R. and pushing him to the floor constituted “immorality” as defined by HISD Board Policy §570.310(a).

28.
Respondent’s conduct on September 19, 1996, in grabbing Gerardo R. and pushing him to the floor constituted Respondent’s failure to comply with prior directives concerning specifically the use of force on the students.

V.  Conclusions of Law

After due consideration of the evidence presented at the hearing regarding the procedural and substantive issues, materials officially noticed, and the foregoing Findings of Fact, in my capacity as an independent hearing officer, I make the following Conclusions of Law:

1.
The Hearing Officer has jurisdiction over this matter pursuant to HISD Board Policy §541.800 and HISD Administrative Procedure §593.140 and §593.150.

2.
Respondent was afforded the requisite procedural due process as provided in the Texas and United States’ Constitutions.

3.
Respondent was afforded a fair and impartial hearing pursuant to the District’s policies and procedures governing the termination of professional employees.

4.
HISD established by a preponderance of the evidence that Respondent, Candelario Treviño, violated Section 5(a) of his contract, thereby warranting Respondent’s termination for “immoral” conduct.

5.
HISD established by a preponderance of the evidence that Respondent, Candelario Treviño, violated Section 5(d) of his contract by repeatedly failing to comply with official directives and established school board policy.

6.
HISD established by a preponderance of the evidence that Respondent, Candelario Treviño, violated Section 5(f) of his contract by repeatedly and continually neglecting his duties.

VI.  Recommendation


Based on the foregoing findings of fact and conclusions of law, it is the recommendation of the independent hearing officer that the District has sufficient cause to terminate Respondent and that Respondent’s appeal of such termination is denied.


Signed this 1st day of August, 1997.








Sandra K. Daniel







Independent Hearing Examiner




