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HEARING EXAMINER'S FINDINGS OF FACT,


CONCLUSIONS OF LAW AND RECOMMENDATION

This is a proceeding pursuant to the Texas Education Code Subchapter F, §21.251.  The Petitioner, Dallas Independent School District, (hereinafter sometimes referred to as "Petitioner", "School District", "DISD" or "Employer") notified Respondent Innocent E. Ugo (hereinafter sometimes referred to as "Respondent", "Teacher" or "Employee"), via letter dated May 10, 1996 that it was recommending that his employment with the Dallas Independent School District be terminated.  Thereafter, Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a certified independent hearing examiner, was assigned to this matter pursuant to §21.254.  Counsel for Petitioner and Respondent each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Sonya D. Hoskins, Royce West and Craig A. Capua, of Robinson West & Gooden, P.C. of Dallas, Texas.  Respondent was represented by John E. Wall, Jr., of Dallas, Texas.  The hearing was conducted before this hearing examiner in accordance with §21.256 on several days between September 23, 1996 and February 1, 1997, during which time Petitioner and Respondent were each allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas.  The Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of the testimony the undersigned hearing examiner took the Respondent's Motion for Sanctions under advisement, as well as all other aspects of this matter.  Counsel for the parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law.  

Sanctions

This matter involved a significant amount of documentary evidence.  There were numerous disputes regarding discovery.  The hearing was suspended, as a result of problems related to the production of documents by Petitioner DISD. 


During the course of the hearing it became apparent that  DISD's principal witness, Ann E. Barnett, maintained a file on Respondent from which many of the Petitioner DISD's exhibits were obtained.  These documents included various work papers of the Respondent which DISD intended to use as evidence in support of its recommendation for termination.  While disputes existed as to the actual requirement to produce one or more of the files, certain items were not produced before commencement of the hearing.  


Thereafter, during the hearing, all pages of an evaluation of Mr. Ugo, performed a few months after Ms. Barnett became his supervisor, could not be produced and the hearing was suspended (for a brief period of time) again.  


Respondent's counsel repeatedly complained about the Petitioner's non-production and the alleged motives behind the same, advocating the imposition of sanctions several times during the hearing.  Because  of these issues, this hearing examiner allowed Respondent to file a motion setting forth his position on sanctions and also allowed Petitioner to file a response.  The motion and response were each filed and the undersigned took the issue of sanctions under advisement.


In his motion, Respondent urges the imposition of death penalty sanctions against the Petitioner DISD, striking its pleadings and dismissing this matter.  Respondent has pointed out that the hearing examiner had to recess the matter on two occasions because of discovery problems and has already imposed one (albeit relatively minor) sanction against the Petitioner DISD.  In his motion, Respondent cited TransAmerican Nat. Gas Corp v. Powell, 811 SW2d 913 (Tex 1991), and other leading Texas cases on  sanctions, properly stating that the discovery sanction must be just and should not be excessive, and that there must be a direct relationship between the offensive conduct and the sanction imposed.


The Petitioner Dallas Independent School District certainly could have been more thorough and more diligent in its response to Respondent's discovery requests, particularly the production of documents.  However, Petitioner's employee, William A. Morgan, Jr., testified with credibility of the lack of knowledge in his department of the "definition of a file," and lack of experience in the discovery procedures associated with the hearing examiner process.  Under the former procedures, there was very limited discovery.  


The undersigned hearing examiner did suspend the hearing to allow Respondent's counsel time to review documents.  This hearing examiner finds that the conduct of the Petitioner DISD did not rise to a level to justify the imposition of additional sanctions.  Accordingly, I decline to impose any further sanctions.  The undersigned will make findings of fact and conclusions of law and a recommendation based upon the evidence and the merits of this matter.

Findings of Fact

Having received the post-hearing briefs and proposed findings of fact and conclusions of law, and after  consideration of the pleadings, the evidence, any matters officially noted, the briefs and other memoranda of the parties, and the arguments of counsel, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned hearing examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
Respondent Innocent E. Ugo has been an employee of Petitioner DISD in excess of twenty-three years.  (TR P.21)


3.
During his employment with Petitioner, Mr. Ugo has held various financial and accounting positions (TR P. 1676-1678).


4.
The parties entered into a term contract for the scholastic year 1995-96, which was to end on or about the last day of the scholastic year 1995-1996.  Petitioner signed the contract on March 1, 1996 and Respondent signed it on March 22, 1995 (Pet. Ex. 2).


5.
The Contract provided that if the employee shall fail, refuse or be unable to perform his/her obligations, the Contract may be terminated by the School District in accordance with the rules and procedures of the Board of Education.  (TR P.23 Pet. Ex 2).


6.
By letter dated May 10, 1996, Petitioner DISD notified Respondent that it was recommending that his employment be terminated for good cause.  (Pet. Ex. 1).  Said letter was hand delivered and received by Respondent on May 15, 1996.  


7.
The letter indicated that the recommendation to terminate Respondent's employment was being made under the following policy provisions:


Failure or refusal to comply with policies, orders, and directives of the Board or the General Superintendent and assistants.  [DFBA (Local) page 1 of 2, number 1].


Inefficiency or incompetency in the performance of duties as determined by the performance standards by the Board [DFBA (Local) page 2 of 2, number 9].


Good cause as determined by the Board--good cause being the failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District.  [DFBA (Local) page 2 of 2, number 10].


The letter also stated that the recommendation to terminate Respondent's employment was being made for the following specific reasons individually and collectively:


You failed to perform your duties in a satisfactory manner.  On August 24, 1995, September 15, 1995, September 18, 1995, and November 7, 1995 deficiencies in the performance of duties were brought to your attention.  The deficiencies as noted by me included, but were not limited to, incomplete or inaccurate accounting entries, failure to interpret the general ledger, and an inability or unwillingness to complete routine assignments without assistance.  To assist you in meeting performance objectives, training, instructions, advice, and assistance were provided by four employees, the director, and me.  On February 5, 1996 you were placed on probation because no significant improvement had been made.  At that time, you were also told that you must achieve a "meets expectations" level of performance in all areas by May 1, 1996.  On May 1, 1996, your performance was evaluated, and you again received a "below expectations" evaluation (Pet. Ex 1).


8.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business (Pet. Ex 1).


9.
The letter informed Respondent of the procedure to be followed in the event he desired to appeal the recommendation, including the right to a hearing before an independent hearing examiner (Pet. Ex 1).


10.
Respondent requested a hearing and the undersigned, an independent hearing examiner, was appointed to preside over this matter (TR.P6).


11.
The Respondent's position of employment with DISD during the scholastic year 1995-1996, was Specialist I, Accountant.  The position requires a bachelors degree in accounting, business or a related field and four to six years of experience in business including accounting.  The position description states that the employee is responsible for complete, accurate, and timely preparation of financial records and fiscal reports for assigned programs, within assigned accounting area; establishment for budgets and budgeted positions for assigned programs in compliance within federal and state regulations, act in an advisory and monitoring capacity with program managers to insure appropriate, timely expenditure of funds and resolution of problems pertaining to budgetary and accounting matters (Pet. Ex 3).  The major responsibilities of the position are also set forth in the same exhibit.


12.
Respondent Innocent E. Ugo holds a BBA from Bishop College and an MBA from East Texas State University.  He is qualified from an educational standpoint for the position (TR P.21).  He has in excess of twenty-three years experience and thus is qualified from the experience standpoint for the position (TR P.21).


13.
During the hearing Mr. Ugo, Ann Barnett and Mike Finkelston all testified fairly consistently as to the responsibilities of Mr. Ugo's position.  It requires knowledge of accounting, knowledge of the legal procedures and regulations applicable to the grants and knowledge of DISD policies (TR P.1665).


14.
The performance of Mr. Ugo in the position was the central issue at the hearing.  Petitioner contends that he is inefficient and incompetent, makes too many mistakes and does not always complete assignments on time, thus in effect failing to comply with policies, orders and/or directives.  


15.
Sonya D. Hoskins, counsel for the Petitioner, who diligently and thoroughly presented its case, acknowledged that the retention of Respondent would not be detrimental to the best interest of the students, presumably because Respondent has no direct contact with students.


16.
The evidence during the hearing was extremely contradictory as to Respondent's job performance.  Petitioner called Mr. Ugo's supervisor, Ann Barnett, Ms. Barnett's supervisor, Donna Boyd, and Donna Fernandez who supervised Mr. Ugo briefly.  They all testified he was not qualified to perform the functions of his position.  



17.  Donna Boyd testified he had a general lack of accounting knowledge, that he made numerous mistakes in documents and frequently made improper entries (TR P.829). 


18.
Donna Fernandez testified that Mr. Ugo did not understand basic accounting principles (TR P.587) and that he was not qualified as an accountant (TR P.593).  



19.
Ann Barnett, who was Petitioner's principal witness and Mr. Ugo's direct supervisor testified that his technical ability did not match that of an employee at his level, that he needed to improve on accuracy and timeliness and that he was missing data on reports and other reports were inaccurate (TR P.156).


20.
Respondent Innocent E. Ugo testified to the contrary.  He also called two other DISD employees and one former DISD employee who also testified, very much to the contrary as to his performance, qualifications and knowledge.


21.
Nathaniel Williams was employed by the Petitioner DISD for 35 years, until he retired on September 1, 1994 (TR P.413-414).  Mr. Williams testified that for approximately eight years prior to his retirement he was Co-Op director of adult education for Dallas and 16 surrounding school districts.  In connection with performance of his job duties, he interacted with Mr. Ugo, who he described as his prime financial officer and budget reporter for a $1.5 million budget that carried his program for each year (TR P.413).  Mr. Williams testified that this business relationship with Mr. Ugo began in 1986 and continued for approximately 8 years until the time he retired.  He indicated that he never had any complaints with Mr. Ugo, that Mr. Ugo was a very efficient person in that area and that if Mr. Williams had to rate him, he would rate him a 10 (on a scale of 1 to 10) (TR P.414).


22.
Doris Wilson testified that she has a degree in business education and administration and that she has worked for DISD since 1977 in various financial capacities including the finance office, the controller's office and the internal audit department as a staff auditor (TR P.1596-1597).  Ms. Wilson testified that Mr. Ugo was her immediate supervisor from approximately 1979 until 1992.  She testified that he was very knowledgeable and that he was very helpful to the employees that worked in the group with him (TR P.1598).  She testified that he was knowledgeable of the finance system and willing to help others, including working after hours if necessary.  She testified that she had never heard of anybody complaining about his work during the time she worked for him (TR P.1598).


23.
Michael Finkelston testified that he is a CPA (TRP 1660), that he has been employed by the Dallas ISD since 1974, and that he attended Oklahoma University and graduated in 1965 with a bachelor of business administration and accounting (TR P.1625).  Mr. Finkelston testified that he and Mr. Ugo have worked pretty closely together in various positions.  The generally worked along side each other since 1976 to approximately 1988 and that he did not have any problems with Mr. Ugo's work and that he could not recall any other persons complaining about his work (TR P.1628).


24.
Mr. Finkelston testified that Mr. Ugo possessed basic accounting skills (TR P.1654).  


25.
Mr. Finkelston testified that Mr. Ugo probably had more accounts than the other accountants, more funds to work on than the other accountants (TR P.1660).


26.
Mr. Finkelston testified that Ms. Barnett did not harass Mr. Ugo.  He opined that there was just some level of miscommunication between them in the sense that one did not understand what the other wanted.  He described it as merely miscommunication.


27.
When asked to describe Mr. Ugo's level of efficiency as an accountant, Mr. Finkelston testified that Mr. Ugo understood the law very well - the State and Federal law involved in the grants - understood how they worked.  He understood accounting and the way DISD processed data in the system.  Mr. Finkelston testified that Mr. Ugo had a little bit of a problem with the computer, catching on to that, but that he was coming around on it.  Mr. Finkelston further testified that most of Mr. Ugo's funds were in good shape and that Mr. Ugo mainly had just a few funds that were giving him problems for one reason or another (TR P.1666).  


28.
Mr. Finkelston testified that Mr. Ugo used to supervise all the federal accountants, although he never actually delved into the area until the restructuring occurred, and he had to do the work himself (TR P.1665).  Mr. Finkelston testified that it took Mr. Ugo a little bit of time to get used to the new procedures, but that he was coming around and that Mr. Finkelston thought he would have done a good job after just a little bit more time (TR P.1666).  Mr. Finkelston stated that Mr. Ugo was willing to improve, that he was concerned about his performance and that he wanted to improve (TR P.1666).  Mr. Finkelston described Mr. Ugo as conscientious about his work and that he did not want to give anybody a problem.  He described Mr. Ugo's overall work ethic as pretty good.  (TR P.1666).


The testimony of the above witnesses, although reasonably general in nature, reflects a significant inconsistency of testimony and opinions about Mr. Ugo's performance.  Having listened to the testimony through this long hearing, having tried to reconcile the various inconsistent testimony from the witnesses, most of whom were generally credible, has required that this hearing examiner work hard to analyze and understand the actual situation.  With those somewhat general thoughts, it is best to look historically at Mr. Ugo's employment and then identify the issues of his performance during the 1995-1996 scholastic year under Ann Barnett.  


29.
Mr. Ugo has held various different positions with the Dallas Independent School District, in the finance and accounting areas.  The testimony indicated that he was regularly recommended for re-employment, and progressed in his career in responsibility and salary.  


30.
At one time, Mr. Ugo was a supervisor in federal accounting.  During the early 1990's there was a restructuring of the accounting departments of the Dallas Independent School District, and many employees including Mr. Ugo had to reapply for their positions.  Apparently Mr. Ugo was a casualty of the restructuring and received a position not equivalent to his former position.  


31.
After the restructuring, Petitioner hired employees such as Donna Boyd, Donna Fernandez and Ann Barnett, all of whom seem to be sincere employees and well qualified from a technical standpoint.  This was obviously an attempt to upgrade DISD's accounting personnel.  It is only normal for such new employees to have opinions that might be considered harsh, or even unduly harsh, of long time employees who may not be quite as technically qualified as they are.  This may in part contribute to the opinions that each of them gave regarding Mr. Ugo and his knowledge of accounting principles.  


32.
Ann Barnett was favorably described by both Mr. Finkelston and Ms. Boyd to the general effect that she was very careful and precise in her ideas about accounting.  Her careful and precise nature may have caused her to formulate the opinion that Mr. Ugo's technical ability did not match that which would be expected of an employee at his level (TR P.156).  


33.
The Petitioner admitted numerous exhibits through Ms. Barnett for the purpose of illustrating various alleged problems with Mr. Ugo's performance.  Without analyzing every single document, (as it would be unduly cumbersome and somewhat repetitious), this hearing examiner finds that her criticisms can generally be categorized as a lack of supporting documentation, errors, failure to prepare items in ink, leaving matters off, and missing deadlines.  Ann Barnett testified that Mr. Ugo's error rate was greater than other people working a similar job description who were reporting to her (TR P.185) and that he made more mistakes than the other accountants because he was careless (TR P.186) and did not understand the reasons for entries or what needed to be accomplished (TR P.187). 

 
34.
John E. Wall, counsel for Mr. Ugo, tenaciously and exhaustively cross-examined Ms. Barnett and other witnesses about the issues in this matter, frequently claiming that various documents they were drafts and frequently advocating, in effect, no one should expect absolute perfection on a draft.  Mr. Wall's cross-examination attempted to hint of the possibility of alterations and Mr. Ugo himself testified that there may have been alterations.  


35.
Although this hearing examiner does not find that there was any alteration of Mr. Ugo's work documents, he does find that there may likely have been some drafts used as evidence.


36.
The wide disagreement of opinion between the DISD witnesses and Mr. Ugo's witnesses as to the quality of his work and his knowledge about procedures is probably explained by some sort of new breed--post restructuring accountant mentality--versus the old.


37.
The evidence presented established that Mr. Ugo's computer skills needed improvement, but it also established that he was considered a willing worker who would attempt to improve and better himself including the use of computers.  A need to improve computer skills by a twenty three year employee can hardly be considered incompetency or inefficiency equating to good cause to justify termination.


38.
In June of 1995 Ann Barnett brought to Respondent's attention her concerns regarding his job performance including computer skills, written communications, dependability, technical abilities, preparation of journal entries, writing in pencil, and analyzing the ledger (TR P.442-444).


39.
Mr. Ugo was placed on probation on January 15, 1996 (TR P.448 Pet. Ex 4).  Ann Barnett gave him another evaluation around April 1, 1996 (TR P.449 Pet. Ex 5).  She testified that Mr. Ugo showed very little improvement in his performance between February of 1996 and April 1, 1996 (TR P.449).


40.
Mr. Ugo received "below expectations" in all categories on his April 1, 1996 evaluation (TR P.450 Pet.Ex 5) and "below expectations" on his evaluation dated May 1, 1996 (TR P.451 Pet. Ex 6).  


41.
Ms. Barnett testified that Mr. Ugo received "below expectations" on his evaluation in May because he made very little progress and in effect did not demonstrate that he could do the job (TR P.452).


42.
Ann Barnett testified she informed Mr. Ugo that he had to achieve a "meet expectations" on his performance in all areas by May 1, 1996 in her letter dated February 5, 1996 to Mr. Ugo (TR P.452 Pet.Ex 4).  


43.
Ms. Barnett testified that prior to recommending his termination in May of 1996, there was no significant improvement in Mr. Ugo's interpretation of the general ledger and that Mr. Ugo showed very little improvement on journal entries and that Ann Barnett was still getting inaccurate entries from him. (TR P.453-454).


44.
Ann Barnett stated that she informed Mr. Ugo on August 24, 1995, September 15, 1995, September 18, 1995 and November 7, 1995 as to her concerns regarding his job performance (TR P.481-482 Pet.Ex 4).


45.
Despite the fact that Mr. Ugo was on probationary status, DISD presented him with a three year term contract dated April 1, 1996 which he signed on April 15, 1996.  Said contract was in effect a renewal to employ Mr. Ugo for the scholastic years 1996-1997, 1997-1998 and 1998-1999 (Resp. Ex. 19).


46.
Ann Barnett testified that when she received the contract, she made inquiry as to whether or not she should present it to Mr. Ugo and was not given any indication she should fail to present it to him.  Thus, it is apparent that the Dallas Independent School District knowingly presented Mr. Ugo with a term contract for the next three scholastic years at a time when he was on probation.


47.
Ann Barnett testified that her actual decision to recommend Mr. Ugo's termination was made sometime between May 1 and May 10, on or about May 6, 1996. (TR P.1589).


48.
Robby Collins testified that the DISD fiscal year is from September 1st to September 1st of each year and that the three year contract signed by DISD and Mr. Ugo would have been effective on September 1, 1996 (TR P.1800). Mr. Collins also testified that at the time of the recommendation for termination on May 15, 1996, Petitioner was recommending termination of all employment of Mr. Ugo (TR P.1789).  


49.
Mr. Collins also testified that he was fully aware that the DISD could have non-renewed Mr. Ugo but DISD policy is to give all employees full blown due process hearings and not to non-renew any employees other than probationary employees (TR P.1790).  He further testified that although due process was an important factor, this policy was also for the administrative convenience of the school district (TR P. 1788).


50.
Thus, the decision of the Dallas Independent School District was to sign Mr. Ugo to a three year term contract and then make a decision to propose terminating him approximately 21 days later, and provide him with notification of proposed termination on May 15, 1996, before he even began to perform under the three year term contract.  When Mr. Ugo was placed on administrative leave, he obviously was unable to perform under the new contract.  


51.
The evidence in this matter does not show by a preponderance of the evidence that Mr. Ugo failed or refused to comply with board policies, orders or directives, or that he was inefficient or incompetent in the performance of his duties at any time after April 15, 1996.


52.
The evidence in this matter shows by a preponderance of the evidence that Mr. Ugo has sufficient knowledge of the legal procedures and regulations applicable to grants and sufficient knowledge of DISD policies to perform his duties, and that he is not incompetent or inefficient in those areas.

Discussion

A Board of Trustees may adopt a written policy designating and defining good cause for dismissal during the term of a contract.  The Dallas Independent School District has done so.  The regulations set forth in the proposed letter of termination include alleged inefficiency or incompetency in the performance of Mr. Ugo's duties.  


Good cause for termination under a term contract is a high standard.  In fact, good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  The employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  The good cause standard does not allow a contract to be terminated lightly CD #227-R 2-493 Larry Baker v. Rice CISD (Sept. 1995).  See also Lee Wright, Inc. v. Hall 840 SW2d 572, (Tex.App.--Houston [1st Dist] 1992, no writ).  


While there was a lot of evidence about Mr. Ugo's alleged incompetency prior to the time DISD gave him the three year contract, there was also a lot of contradictory evidence on the subject.  There was no contradictory evidence on the offer and acceptance of the three year term contract.  DISD offered it and Mr. Ugo accepted the offer.  The plain meaning of the contract is that DISD wanted to employ him for three more years.  To attempt to terminate him 30 days later based upon his actions prior to the execution of the three year term contract, and before he began to perform under it, is not particularly logical.   


While the decision of DISD as a matter of policy not to non-renew term contract employees and only seek termination for good cause is in many respects laudable, it is a standard the Dallas Independent School District has set of its own free will.  Having executed a new contract to employ Mr. Ugo for three more years, it was required to meet its standard for termination of that contract.  It has not.

Additional Finding(s)

53.
Although this finding is not necessary in the opinion of this hearing examiner, I further find that even if DISD could possibly be heard to terminate Mr. Ugo's employment of his three year term contract before he began to perform under it, and only 30 days after he signed it, based on his alleged incompetency or inefficiency prior to April 15, 1996, the evidence in this matter taken as a whole, is very contradictory on the critical issues, and accordingly does not show by a preponderance of the evidence that Mr. Ugo failed or refused to comply with board policies, orders or directives, or that he was inefficient or incompetent in the performance of his duties at any time.

Conclusions of Law


Having considered the evidence and having found the above facts, the undersigned hearing examiner concludes as a matter of law that good cause does not exist for the termination of Respondent, Innocent E. Ugo's three year contract signed on April 15, 1996, or his employment with the Petitioner, Dallas Independent School District.  

Recommendation
  Petitioner's recommendation that Mr. Ugo be terminated should be overruled by the Board of Trustees of the Dallas Independent School District.  Mr. Ugo should be allowed to return to his position of employment with full reinstatement.  In light of the fact that he has been on paid administrative leave, there does not appear to be a need for any back pay.  In the event he has not been paid any portion of his salary, he should be paid in full.  In the event he has lost any employment benefits, they should be reinstated and/or paid in full as the case may be.


Petitioner's recommendation should be overruled.


Signed and issued this       day of                  , 1997.
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