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DECISION OF THE HEARING EXAMINER

Background
Mr. Dan Hall ("Hall") was hired by the Dallas Independent School District ("DISD" or "District") in 1997.   He has been a teacher in the Special Education Department at Woodrow Wilson High School since that time.

For many years, Mr. Hall had a successful career in the food and beverage industry.  Upon retirement, he desired to become a teacher.  After receiving his certification in Special Education, he was assigned to the Special Education Department at Woodrow Wilson High School to teach content mastery and to be a resource teacher.  While teaching there, he was advised on several occasions during the 1997/98 school year to refrain from engaging in physical contact with his students while disciplining them or in trying to maintain effective control of his classroom.  

In the 1998 fall semester, there were several more instances of him ignoring such instructions and utilizing physical contact to try to maintain control of students.  Until the principal at Woodrow Wilson High School assigned additional teachers to monitor his classes and help maintain discipline in them, his classes were frequently noisy, with his students being off-task and out of control.  

In a District letter dated January 11, 1999, it was recommended that Hall's employment with the District be terminated.  The reasons set forth in the letter were as follows:

(1)
Hall's failure to implement an effective discipline management plan;

(2)
His failure to maintain the necessary control of his students which could have resulted in injury to them;

(3)
His use of improper physical contact with students on one or more occasions; and

(4)
His failure to maintain sufficient control of his students in order that his colleagues could conduct their classes without being distracted by noise from his classroom.

The violations of District policy cited in that letter were as follows:

(1)
Failure or refusal to comply with policies, orders, and directives of the Board General Superintendent and/or designees;

(2)
Any act or conduct while at school, in or out of the classroom, that is indecent, obscene, illegal, cruel, abusive, or otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other District Employees;

(3)
Failure of the employee to use his or her best efforts in carrying out one or more of the following areas of professional duties and responsibilities, namely, to create a climate for learning in the classroom;

(4)
Neglect of duty that constitutes peril of any degree to students;

(5)
Physical or verbal abuse of the students, parent, co-workers, or other persons;

(6)
Inefficiency, incompetence, or inability to perform assigned duties;

(7)
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors;

(8)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the district;

(9)
Failure to meet the acceptable standards of conduct for employees in similar positions which would make continued employment of the employee detrimental to the best interest of the District;

(10)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employees job description or local Board policy; and

(11)
Any other reason constituting "good cause" under Texas law.

Mr. Hall contested the proposed termination, and a certified independent hearing examiner was assigned to this matter pursuant to § 21.251 et seq. of the Texas Education Code ("Code").   A hearing on the merits was held on April 6-7, 1999 at the District's Personnel Center.

The District was represented by Ms. Sonya D. Hoskins.

Mr. Hall was represented by Mr. James P. Barklow, Jr.

There were ten witnesses from whom approximately 472 pages of testimony was received:

A.
For DISD: 

1.
Ms. Velma Lupo - Chairperson of the Special Education Department at Woodrow Wilson High School.

2.
Ms. Ruth Pendergrass - English teacher at Woodrow Wilson High School.

3.
Ms. Paulette Buster - Teacher in Special Education Department at Woodrow Wilson High School.

4.
Ms. Nancy McLaughlin - Principal at Woodrow Wilson High School.

B.
For Dan Hall:
1.
Mr. Dan Hall (also called as adverse witness by the District).

2.
Ms. Josefina Acosta - Teacher assistant in the ESL Department at Woodrow Wilson High School.

3.
Mr. Paul Esmahan - Science teacher at Woodrow Wilson High School.

4.
Ms. Philis Knox - Computer teacher at Woodrow Wilson High School.

5.
Mr. Ben Ortiz - Spanish teacher at Woodrow Wilson High School.

6.
Jan Hall - Wife of Respondent.


Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties in the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact
.

1.
Mr. Hall was in the food and beverage business for many years. (Tr. 50-51).  In a change of careers, he returned to college with the desire to become a Speech and English teacher at the secondary level.

2.
In the course of his studies towards that end, he saw a need for teachers with an expertise in Special Education. (Tr. 83).

3.
At the start of the 1997 fall semester, he returned to Woodrow Wilson High School as a Special Education teacher.  Woodrow Wilson High School was his alma mater.  On March 25, 1998, he signed a three-year term contract with the District that covered school years 1998 through 2001. (Petitioner's Exhibit 2f).

4.
During school year 1998-99, he was one of five teachers in the Special Education Department at Woodrow Wilson High School.  (Tr. 170).  The students in his classes had various learning disabilities or other emotional disturbances. (Tr. 54, 397).   His responsibilities included teaching one section of Occupational Preparation and two sections of Reading.  These three classes had approximately 20 students in each class.  (Respondent's Pre-Hearing Statement Tr. 2).  Mr. Hall also had responsibility for two other classes known as Content Mastery.  These classes usually contained only several students, as the classes were more in the nature of tutorial sessions.  (Tr. 397, 412).  All of his classes were in 90-minute segments.

5.
At the end of the 1997-98 school year, which was his first year in that position, he received a "Meet Expectations" job performance rating.  Nevertheless, he experienced some problems during the school year concerning classroom management and discipline.  He was cautioned at that time to not engage in inappropriate physical confrontation or contact with his students while trying to maintain discipline and manage his classes.  (Tr. 25, 124, 157).

6.
Ms. Velma Lupo was the chairperson of the Special Education Department.  She specifically told Hall on several occasions during the 1997-98 school year to "not put his hands on the kids."  (Tr. 28).  Ms. Lupo also reiterated that same directive to Hall and the other Special Education teachers during  departmental meetings in 1998.  As a result, the policy was well understood by all other teachers.  (Tr. 92, 244).

7.
While Hall apparently excelled in working with only one or two students at a time in his Content Mastery classes, he had a problem maintaining control of his larger Reading and Occupational Preparation classes.  These classes were frequently very noisy during the 1998 fall semester, and they presented a frequent and major disturbance to instruction being carried on in adjacent classrooms.  (Tr. 100, 179, 185, 228-29, 264).

8.
The Special Education Department had a well understood rule that food and drinks were not to be allowed in their classrooms. (Tr. 91).  During the 1998 fall semester, however, his students would frequently eat and drink in the classroom  (Tr. 114, 215-16).  He professed to being unaware of the rule. (Tr. 19).  

9.
His students in the three larger classes were frequently found by other teachers and administrators to be "off-task," moving around, and  engaging in disruptive behavior. (Tr. 114, 215-16).  While these same students were taught by the other four Special Education teachers, they generally did not present these types of problems for the other teachers. (Tr. 346).

10.
In September 18, 1998, Ms. Nancy McLaughlin, the principal at Woodrow Wilson High School, called a meeting with Hall and his direct supervisor, Ms. Velma Lupo.  The conference was memorialized in a memo dated September 22, 1999, a copy of which was provided to Hall.  (Petitioner's Exhibit 3).  Two issues were raised at the conference: (1) Hall's problems with the control of his classes, consisting primarily of classroom management and discipline; and (2) his apparent propensity to engage in physical confrontation or contact in dealing with behavioral problems of his students.

11.
With regard to the first issue, Hall was reminded in the September 18th meeting that he was to follow the discipline management plan for Woodrow Wilson High School.  In this regard, the graduated responses he was to take with the students were outlined for him.  First, he was to conference with the student and attempt to discourage any further inappropriate student conduct.  If a student did not respond, Hall was then to contact and involve the parent.  If those steps were unsuccessful, he was to initiate a teacher discipline referral of the student to the principal's office.  He was also told to draw upon the help and expertise, as needed, of Ms. Lupo.  Finally, he was not to use curse words in front of his students.  (Petitioner's Exhibit 3; Tr. 266-67).

12.
With regard to the second issue, he was again reminded, both verbally and in writing, in that meeting by Ms. McLaughlin that he was to have no physical contact with his students.  (Petitioner's Exhibit 3; Tr. 267).  Ms. McLaughlin raised the issue with him because she had been made aware of several alleged incidents of improper physical contact or confrontation by him with students in the month prior to the meeting.   

13.
One such incident that was acknowledged in the meeting by Hall involved a student named Eduardo L.  Mr. Hall related that he discovered the student tampering with the only door into his classroom.  Had the student been allowed to continue tampering with it, he felt that the door would have been rendered inoperable.  Upon Hall's advising the student to stop his conduct and to move away from the door, the student, in a display of disobedience, feigned ignorance of the door to which Hall was referring.  At this point, Hall physically placed his hands on either side of the student's head and turned the student's head toward the door to make the point as to which door  he was referring.  (Tr. 39-41, 261).

14.
At the end of the conference that day, Hall was also advised by Ms. McLaughlin that he would be provided assistance with his discipline and management situation.  She indicated that he would receive some observation visits to his classroom by administrators, with the idea that they would make suggestions to him about his control techniques.  Ms. McLaughlin herself performed one of those visits in early October.  (Tr. 283).  

15.
Mr. Hall was also told that he would receive assistance from a District 3 person with Special Education expertise.  With regard to the latter, Hall was also given a memo dated September 30, 1998 which referred to a management and discipline workshop, which he attended a few weeks later.  (Petitioner's Exhibit 4; Tr. 79-81).  Ms. McLaughlin also directed Hall to observe Ms. Lupo's class, an instruction with which he complied.  (Tr. 132).

16.  
On or about October 2, 1998, Hall was involved in a physical confrontation incident with a 16 year old student named Martha C.  She was entering his classroom at the start of the fourth period that day, even though she was not one of his students.  As Ms. C. approached Hall, she gave the appearance of starting to kick him, but stopped just short of doing so.   Mr. Hall, in an attempt to ignore the conduct, walked away from her.  While his back was turned, Ms. C. slapped the back of his head and then attempted to flee.  While attempting to apprehend Ms. C. by grasping her shoulders, he inadvertently grabbed her hair, but quickly released her.  He then grabbed her arm and shoulders and restrained her until someone arrived to escort her to the Youth Action Office at Woodrow Wilson High School.   

17.
While another teacher was in the classroom at the time, Hall did not call upon him for assistance.  Despite this major infraction by Ms. C., Hall, for some reason not made clear upon the record, chose not file a teacher discipline referral report.  He briefly contemplated filing a criminal complaint against her, but chose not to do so because he first wanted to talk with the student and her mother to try to work out the problem.  (Tr. 42-47, 376-77, 383, and 393).

18.
On or about October 13, 1998, Hall was involved in a physical confrontation incident with a student named Josefina F.  A fellow student apparently removed an object from Ms. F.'s back-pack, which precipitated a disturbance between the students.  Mr. Hall intervened to retrieve the property and put it aside until the end of class.  Nevertheless, Ms. F. became hysterical, and Hall grabbed her arm to bring her under control.  (Tr. 304-07, 403-04).  He sought no assistance from teachers in adjacent classrooms nor did he attempt to summon the hall monitor who was on-duty at the time.

19.
The following day, Ms. McLaughlin appointed Ms. Lupo and a fellow Special Education teacher, Ms. Paulette Buster, to monitor Hall's three large classes for the rest of the semester.  Ms. Lupo was to monitor Hall's first and fourth period classes, while Ms. Buster was to  monitor his fifth period class.  (Tr. 21, 98, 237, 396).  These teachers were in Hall's classroom from that point forward, foregoing their duty periods to help Hall monitor and maintain control of his classroom.  (Tr. 348-49, 405).  Through the efforts of Ms. Lupo and Ms. Buster, classroom management and discipline were ultimately maintained in Hall's classes for the balance of the semester while they were present in his classroom.

20.
Ms. McLaughlin assigned the extra teachers because she had a heightened concern for the welfare of Hall's students.  (Tr.  348).  She had hoped that there would have been no more instances of allegations of Hall's physical contact with his students after the September 18, 1998, conference with him.  (Tr. 367).  Unfortunately, more allegations resulted.  In fact, 14 complaints were made to Ms. McLaughlin about Hall's classroom management problems and physical confrontations with his students during the 1998 fall semester, although some of the allegations were determined to be without merit.     (Tr. 255).

21.
On November 6, 1998, Hall was involved in another incident of physical confrontation with Josefina F.  Unfortunately, this incident was decidedly more physical than the previous ones. (Tr.  55-56).    It occurred at the start of the fifth period.  Ms. Buster was not in the classroom at the time, as she was in route to Hall's classroom.  (Tr. 218).  Apparently Josefina F. was off-task, in that she was talking and drinking a soda instead of working on her assignment.  She spilled the soda, at which time Hall took it from her and placed it in the trash can.  In defiance, Ms. F. retrieved the soda.  Hall once again took it away from her, at which time she became very agitated and pulled at his hair.  In the process, she then apparently fell into a drink puddle on the floor.  Claiming he feared that she might hurt herself and other students as result of her thrashing about on the floor in her unstable emotional condition, Hall attempted to physically remove her from the classroom.

 22.
Ms. Pendergrass, a teacher adjacent to Hall's classroom, immediately went to assist him upon hearing the disturbance.  Upon arrival, she saw Hall and Josefina F. on the floor, with Hall dragging her out of the classroom by her coat.  As she was being pulled from the room, the coat was almost entirely over her head.   (Tr. 180, 194-95).  Ms. Pendergrass immediately called for assistance from the hall  monitor who was on duty.  (Tr. 181).  About that same time, Ms. Buster arrived and assumed control of the situation.  She directed Ms. F. to cease her unsatisfactory behavior and to clean up the drink, to which instructions Ms. F. promptly complied.  (Tr. 182-83, 218-20).    
23.
Mr. Hall initially did not desire to submit a teacher discipline referral about the incident with Josefina F.  Ms. Buster ultimately had to prepare the referral after she had interviewed Ms. F. and Hall, as she felt it was necessary to bring about appropriate discipline for Ms. F's disobedience of Hall's instruction.  Hall ultimately signed the referral, and it was turned over to Ms. McLaughlin's office for disposition.  (Petitioner's Exhibit 8;  Tr. 220-22).

24.
Ms. McLaughlin thereafter conducted an investigation of the incident and had a conference with Hall on November 19, 1998.  A memo concerning the conference was prepared and submitted to Hall.  (Petitioner's Exhibit 9).  In the conference, while Hall could recall Josefina F. pulling his hair, he apparently could not remember how he had responded to it with any physical force.  (Petitioner's Exhibit 9;  Tr. 33).  Ms. McLaughlin felt that Hall had lost control of the situation.  She advised Hall that she was referring the matter to the District's Personnel office for guidance on how to address the situation.  (Tr. 34, 400-01).

25.
After the incident on November 6, 1998, and before the District issued its proposed termination letter on January 11, 1999, there were no further physical confrontation incidents involving Hall and any of his students.

26.
Ms. F. was 16 years old at the time of the incidents with Hall.  Her reading level was only at the first or second grade level.  (Tr. 55-56).    While Hall experienced two episodes with Ms. F., he never requested that she be removed from his class.  Even had she been removed, however, Hall's problems with general control of his classroom would likely not have been resolved because he was having control problems with a number of other students that did not cease until Ms. Lupo and Ms. Buster monitored his classes.  (Tr. 353-54, 364).

27.
Mr. Hall's acts, conduct and behavior outlined above, and in particular his tendency to engage in inappropriate physical confrontation or contact with students in the process of trying to maintain control of and discipline in his classes, despite being advised not to make such physical contact, constitutes a failure to comply with policies, orders, and directives of the Board, General Superintendent and/or their designees, which is a violation of DF (Local) No. 1.  

28.
Mr. Hall's acts, conduct and behavior outlined above, consisting of his inability to properly manage his Occupational Preparation and Reading classes and to maintain effective control and discipline of them, as well as his tendency to resort to inappropriate physical confrontation and contact with his students in the process, despite instructions not to make such physical contact, constitutes conduct that is contrary to and inconsistent with ordinary standards set by the performance and conduct of other District employees, which is a violation of DF (Local) No. 2.

29.
Mr. Hall's acts, conduct and behavior outlined above, consisting of his inability to properly manage his classes and maintain effective control and discipline of them, amount to a failure on his part to use his best efforts to create a climate for learning in his Occupational Preparation and Reading classrooms.  The disturbances in his classroom also detrimentally impacted instruction in adjacent classes from time-to-time.  These are violations of DF (Local) No. 3a.

30.
Mr. Hall's acts, conduct and behavior outlined above, consisting of his inability to properly manage his Occupational Preparation and Reading classes and maintain effective control and discipline of them, as well as a tendency to engage in inappropriate physical confrontation or contact with students in the process, despite being advised not to make such physical contact, constitutes an inability to perform his assigned duties, which is in violation of DF (Local) No. 13.

31.
Mr. Hall's acts, conduct and behavior outlined above, consisting of his inability to properly manage his Occupational Preparation and Reading classes and maintain effective control and discipline of them, as well as a tendency to engage in  inappropriate physical confrontation or contact with students in the process, despite being advised not to make such physical contact, constitutes failure to meet the acceptable standards of conduct for employees in similar positions, and would make continued employment of the employee detrimental to the best interest of the District, which is in violation of DF (Local) No. 25.

32.
Mr. Hall's acts, conduct and behavior outlined above, consisting of his inability to properly manage his Occupational Preparation and Reading classes and maintain effective control and discipline of them, as well as a tendency to engage in inappropriate physical confrontation or contact with students in the process, despite being advised not to make such physical contact, amount to other reasons constituting "good cause" under Texas law for termination of his contract prior to its expiration.  See DF (Local ) No. 32.

33.
With regard to the remaining violations of DISD policies set forth in the District's January 11, 1999 letter, I find that the District failed to establish by a preponderance of the evidence specific violations of DF (Local) Nos. 11, 12, 20, 24, and 29.  With regard to DF (Local) No. 20, I further find that there was no willful insubordination, only a failure or inability to comply with instruction from his supervisors.


Discussion

Mr. Hall was motivated by commendable motives:  He wanted to be a teacher in his second career in order to return to society benefits that came to him as a result of his education at his alma mater, Woodrow Wilson High School.  He even assumed the challenge of teaching students in the Special Education Department at that school. 

While he demonstrated an ability to capably perform his duties in the smaller Content Mastery classes, where he could literally be one-on-one with his students, he was unsuccessful in maintaining discipline and control of his larger classes.  Not only did it result in his students being loud and off-task, it frequently resulted in interference with effective instruction in adjacent classrooms.  

Teachers of these special education students need tolerance, patience and forbearance, in addition to their professional skills.  Mr. Hall has all too frequently resorted to physical measures to control his students, even though he was expressly advised not to resort to such.  The reasons for his doing so were never made clear;  perhaps it was frustration in dealing with the limitations of the special education students or overreaction on his part to try to quickly bring unruly student behavior under control, when other, more passive, measures were failing him.  However, resources to help him in those situations were readily available, so that he would not be the one put in a position of having to use physical measures to control the situation.  Yet, for some reason, he never chose to do so, and therein lies the problem.  

While he may be gifted with certain instructional talents in the tutorial capacity for individual students, he appears to be ill-suited for managing a classroom of a number of students, particularly in those where emotional and behavioral problems manifest themselves more frequently.  In order to create an effective climate for learning, it was necessary for Ms. McLaughlin to divert other teachers from their off-duty periods to help Hall.  As a result, the overall effectiveness of the Special Education Department was diminished in order to help stabilize the classes of one teacher.  Ms. McLaughlin also apparently felt it was necessary to have another teacher be with Mr. Hall at all times to be in a position to intercede in the event a situation arose with a student that, in the past, had resulted  in Hall's resort to physical contact with the student.  

While it was necessary to assign monitors to Hall's classroom as an interim measure, such action is neither a cost effective nor satisfactory long term solution.  Mr. Hall did not demonstrate the ability to adequately adjust his method of handling student problems after being advised of his shortcomings, particularly his propensity of use of physical measures with students in violation of Special Education Department guidelines.  


Conclusions of Law 

After due consideration of the evidence in the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law
:

1.
Pursuant to § 21.251 et seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.  

2.
The acts, conduct and behavior of Hall in violation of the DF (Local) Nos. 1, 2, 3a, 13, 24, 25, and 32, individually and collectively, constitute good cause for the Board of Trustees of DISD to terminate Hall's three year term contract prior to its expiration.

3.
The Dallas Independent School District proved Findings of Fact 1-32 by a preponderance of the evidence and that good cause existed for the termination of Hall's three year contract prior to its expiration.  Any other matters deemed as Findings of Fact made in connection with this matter were also based on evidence that was established by a preponderance of the evidence by the District, except as to the matters noted in Finding of Fact No. 33.


Recommendation
After due consideration of the evidence in the matters officially noticed in the foregoing relevant Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby, RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law;  and 
IT IS FURTHER RECOMMENDED that the Petitioner's recommendation be sustained.

SIGNED AND ISSUED this 20th day of May, 1999.

JESS C. RICKMAN  III

INDEPENDENT HEARING EXAMINER

147767.1 (50053.23) 

�	The matters set forth in the following Discussion section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate. Also, the citations to evidence are not exhaustive, but are intended to indicate some of the grounds for the particular Findings of Fact.


�	If any Conclusion of Law is deemed to be a Finding of Fact or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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