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WILMER-HUTCHINS           §    BEFORE TEXAS EDUCATION AGENCY       INDEPENDENT SCHOOL        §    CERTIFIED INDEPENDENT HEARING       DISTRICT ("WHISD"),       §               EXAMINER 

                          §

             Petitioner,  §       

                          §       DONALD W. HICKS, SR.

vs.                       §       

                          §

DELORES ROBERTS-QUINTYN,  §

                          §

             Respondent.  §    THE  STATE  OF   T E X A S 


PROPOSED

FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATIONS BY THE 


CERTIFIED INDEPENDENT HEARING EXAMINER

On April 18, 1997, CAME ON for final hearing the State of Texas Education Agency's (TEXAS EDUCATION AGENCY ("TEA")) hearing request covering Petitioner's proposed termination of Respondent's term contract as superintendent of Petitioner WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT ("W-HISD").


FINDINGS OF FACT

AFTER DUE CONSIDERATION OF (1)  the credible evidence presented at the lawfully scheduled and conducted final hearing and  (2)  matters officially noticed, in my capacity as a statutory certified independent hearing examiner (Tex. Educ. Code Ann. §§ 21.252, 21.253, 21.254 and 21.255), I HEREBY MAKE THE FOLLOWING FINDINGS OF FACT:

1.
a.
Petitioner WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT ("W-HISD"), by and through its Board of Trustees (the "BOARD") and Respondent made and entered an agreement providing for the employment of Respondent as General Superintendent of Schools for a term of fifteen months and sixteen days beginning February 16, 1995 and ending June 30, 1996.  ("CONTRACT OF EMPLOYMENT"), page (p.) 1, para. I.1.1.; p. 7 ("SIGNATURE PAGE")), an exhibit to Petitioner's Motion for Summary Judgment ("RESPONDENT'S CONTRACT OF EMPLOYMENT").



b.
The term contract provided that "[u]nless either party notifies the other in writing, th[e] Agreement may be renewed annually for two (2) additional, individual terms of one year for a total term of three years." (Respondent's Contract of Employment, p. 1, para. I.1.1.).

2.
No right of tenure was created by the contract (agreement) and no property interest, express or implied, was created in continued employment beyond the contract term.  (Respondent's Contract of Employment, p. 1, para. I.1.3.).  


3.
The parties' contract provided, inter alia, that W-HISD would pay Respondent an annual salary of Sixty-Five Thousand Dollars ($65,000.00).  (Respondent's Contract of Employment, p. 2, para. III.3.1.).  


4.
a.
The Respondent's term contract of employment with Petitioner was for a fixed term between W-HISD and Petitioner and was a term contract that specifically provided, inter alia, for a termination procedure that defined "good cause" for termination to be:





. . . [I]n the event that the Board determines that the Superintendent has failed to maintain "good rapport with the Board," which reason is "good cause" for termination of this contract under subparagraph "M," of Paragraph 7.3, the Superintendent hereby waives her constitutional right to notice and a hearing, and to all other requirements of due process of law.  If the Board invokes [Paragraph 7.4](b) of . . . paragraph 7.4, and votes to terminate this contract on the ground that the [Respondent] has failed to maintain "good rapport with the Board," W-HISD shall pay to the Respondent, as severance pay, all of the aggregate salary she would have earned under the employment contract from the actual date of termination, as determined by the Board, to the termination date set forth in this employment contract, but in no event to exceed the amount of her then annual salary.  (Emphasis supplied.) Tex. Educ. Code Ann. § 21.201(1) and (3).



b.
It is without credible dispute that, upon termination,:





(1)
no other action is required on the part of either party to the Respondent's term contract and 





(2)
the severance pay to Respondent for the Petitioner's contractual exercise of its unfettered discretion to terminate Respondent, under Paragraph 7.4 of the term contract, is stated clearly on the face of said contract, and 





(3)
the plain language of Paragraphs 7.4(a) and 7.4(b) taken together makes it clear that to avoid "all the rights as set forth in Board policies, and State and Federal laws,"  Petitioner shall pay severance pay as defined in Paragraph 7.4(b), i.e., "all of the aggregate salary [Respondent] would have earned under the employment contract from the actual date of termination [February 24, 1997], as determined by the Board, to the termination date set forth in [Respondent's] employment contract, but in no event to exceed the amount of her then annual salary." 


5.
a.
At a lawfully called meeting of the W-HISD Board on February 24, 1997, the Board determined by resolution to terminate Respondent's term contract as Superintendent. 



b.
Respondent's term contract was terminated before the end of her second contract period, i.e. June 30, 1997.  (See Respondent's Term Contract, Paragraph I.  Term.  1.1.). 



b.
Petitioner's Plea To The Jurisdiction, Motion For Summary Judgment Regarding Its Proposed Termination Of Delores Roberts-Quintyn, Motion To Reconsider Disqualification, And Brief In Support has attached thereto the Affidavit of Johnny E. Brown (current superintendent of W-HISD), which affidavit has attached thereto the following resolution reflecting the actual conduct of business of the W-HISD Board of Trustees, which was recorded at, near, or reasonably soon after the act, event, or condition recorded, to wit:





"[r]esolved that the board declares that the office of superintendent of schools to be vacant as of the completion of the contract term of Delores Roberts-Quintyn . . .."





(Emphasis supplied.)



c.
The certified independent hearing examiner has earlier found, opined and recommended in the related consolidated matters TEA Docket Nos. 115-LH-496 and 037-LH-1296 that:





(1)
Petitioner defaulted and failed to carry its burden of proving that the nonrenewal of Respondent's term contract (effective at the end of the contract period) was justified and done for good cause; and




(2)
Petitioner defaulted and failed to carry its burden of proving that the suspension of Respondent without pay was justified.


6.
a.1.
Written Notice of W-HISD Board's proposal to terminate Respondent's term contract was "given pursuant to the provisions of the Texas Education Code, as amended in 1995 and the provisions of Respondent's contract.   



  2.
The Texas Education Code, Chapter 21, Subchapter F states that hearings before hearing examiners "(a)  [are appropriate] if a teacher requests a hearing after receiving notice of the proposed decision to . . . (2)  terminate a teacher's . . . term contract before the end of the contract period. (Emphasis supplied.)  Tex. Educ. Code Ann. § 21.251(a)(2).



  3.
Chapter 21, Subchapter A (GENERAL PROVISIONS) of the Texas Education Code requires Petitioner to employ Respondent under, a term contract as is defined under Subchapter E (TERM CONTRACTS).  Tex. Educ. Code Ann. §§ 21.002(a) and (b) and 21.201(1) and (3).



  4.
a.
Chapter 21, Subchapter E of the Texas Education Code covers "TERM CONTRACTS" and specifically provides that "[t]eacher means a superintendent . . . or full-time professional employee who is required to hold a certificate issued under Subchapter B. . .."  Tex. Educ. Code § 21.201(1).  (Emphasis supplied.)




b.
Chapter 21, Subchapter B of the Texas Education Code required Respondent, at all relevant times, to hold a certificate issued under Subchapter B.




c.
Respondent's term contract required that Respondent,"at all times during the term of [Respondent's] Contract, and any renewal or extension thereof, [to] hold and maintain a valid certificate required of a superintendent by the State of Texas and issued by the Texas Education Agency and all other certificates required by law . . .."  (See Respondent's Contract, Paragraph 2.2 - PROFESSIONAL CERTIFICATION.).  Tex. Educ. Code Ann. §§ 21.201(1) and (3); 21.031; and  21.046.



  5.
The parties herein agree that Respondent signed a term contract of employment with Petitioner to be Petitioner's superintendent. (See generally Respondent's Term Contract.).



b.
The written Notice of the W-HISD Board's proposal not to terminate Respondent's term contract was timely given to Respondent.

7.
a.
TEA received Respondent's timely request to conduct a hearing under Chapter 21, Subchapter F of the Texas Education Code on March 12, 1997.



b.
TEA timely assigned the instant matter to the certified independent hearing examiner and the final hearing hereon was scheduled and held on April 18, 1997. 


8.
a.
Petitioner filed a timely motion for summary judgment based on the contract terms in paragraph 4, above.



b.
The IHE finds that no genuine issue of fact was disputed and necessary of litigation.



c.
The IHE finds that only matters of law remain to be decided.


9.
a.
The IHE finds that the provisions of the term contract, in all respects, govern the termination of Respondent's term contract.



b.
The IHE finds that Petitioner's motion for summary judgment should be granted in part and denied in part.



c.
The IHE finds that Petitioner's termination should be sustained EXCEPT that Petitioner should pay Respondent through the end of the second term of the term contract pursuant to the provisions of the term contract in paragraph 4, above.


10.
The IHE finds that good cause, in fact, did exist under Respondent's term contract to support Petitioner's termination of Respondent.

11.
Respondent's MOTION TO CONTINUE was denied as unnecessary in light of Petitioner's motion for summary judgment.


12.
Petitioner's MOTION TO DISMISS FOR LACK OF JURISDICTION WAS denied since the IHE has statutory jurisdiction of this termination matter.


13.
Petitioner's  MOTION TO RECONSIDER DISQUALIFICATION OF Bertha Bailey Whatley was denied since the rules clearly provide for her disqualification under the continuing same facts and circumstances of her prior disqualification in related TEA matters.


14.
The court reporter provided by the Petitioner did not comply with the rules of Chapter 21, Subchapter F of the Texas Education Code and, as of today, no transcript of the proceeding has been provided as required by the statutory rules of procedure for hearings before certified independent hearing examiners.


DISCUSSION


Petitioner's Motion for Summary Judgment


The standard of review in summary judgment is well established.  Tex. R. Civ. P. 166(a)(c); see McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 341 (Tex. 1993); Nixon v. Mr. Property Mgmt. Co., 690 S.W.2d 546, 548-49 (Tex. 1985).  Petitioner's motion for summary judgment and its supporting evidence must show there is no genuine issue as to a material fact and the movant is entitled to judgment as a matter of law. Id.   


If Petitioner does not meet its burden of proof, there is no burden on the nonmoving Respondent herein.  City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678 (Tex. 1979).  Further, the burden does not shift to the nonmoving Respondent herein until the moving Petitioner has established its entitlement to the summary judgment as a matter of law.  Casso v. Brand, 776 S.W.2d 551, 556 (Tex. 1989).  Only after the moving Petitioner herein has established its entitlement to a summary judgment as a matter of law on each element of its case, must the nonmoving Respondent herein produce any summary judgment evidence.  Id.  Petitioner has carried its burden as to the issue of termination.   


In this case, Petitioner's summary judgment evidence as to the bona fides of Respondent's termination is incomplete, inconsistent, contradictory, self-serving, and conclusory as to whether Petitioner owes Respondent severance pay.  Petitioner seeks to hold the Respondent to the contract clause requiring the contractual waiver of Respondent's constitutional rights EXCEPT THAT Petitioner has failed or refused to perfect such waiver with the bargained for severance pay which, by the terms of the Term Contract, is an automatic mandatory payment to Respondent upon Petitioner's unfettered exercise of its right to terminate Respondent before the end of Respondent's second contract period under Paragraph 7.4 of said Term Contract.   To not make the automatic mandatory severance payment to Respondent and bargained for by the parties is tantamount to a violation of due process if Respondent is prohibited from seeking this review of the serverance pay portion of her termination under the provisions of the Term Contract of Employment with Petitioner.  With respect to the serverance pay issue, Petitioner has failed to carry its burden under the summary judgment rules.  In this regard, Respondents summary judgment arguments shall prevail, i.e., the attempted waiver of Respondent's rights relative to the issue of severance pay is void since Respondent did not obtain all that she bargained for and according to the plain and ordinary words on the face of the term contract.



CONCLUSIONS OF LAW

AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FOREGOING FINDINGS OF FACT, in my capacity as a certified independent hearing examiner, I MAKE THE FOLLOWING CONCLUSIONS OF LAW:


1.
a.
As a matter of law, Petitioner, carried its burden in proving the bona fides of terminating Respondent  pursuant to the parties contract.


b.
As a matter of law, Chapter 21, Subchapter F of the Texas Education Code applies to the review of Petitioner's termination,  all  the terms and conditions of that termination, and the appropriateness of the behavior of the parties in executing the terms and conditions bargained for and stated in the Termination Procedure of the term contract at issue.


c.
As a matter of law, the power to review the 


termination herein complained of carries with it by right the power to opine and make recommendations as to the process of termination and the due process issues surrounding that termination, including, but not limited to, whether the term contract provisions have been totally complied with by all parties hereto in executing on the Temination Procedure of the term contract at issue.


2.
As a matter of law, Petitioner, under the particular facts and circumstances of this case, cannot abort the due process proceedings relating to termination since Petitioner has failed to abide by the clear language of the termination provisions of Respondent's term contract by paying the automatic severance pay which would have totally perfected Respondent's waiver of the due process hearing held herein.


3.
As a matter of law, the certified independent hearing examiner obtained and retains jurisdiction under the following statutory authority of the matters involving termination of Respondent once the case is finally assigned those matters without timely objection.  Tex. Educ. Code Ann. §§ 21.002(a) and (b); 21.031; 21.046; 21.201(1) and (3); 21.204; 21.207(b); 21.211; 21.212(d); 21.251(a)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d) (e) and (h).

 
4.
As a matter of law, good cause does exist of record to support the recommendation of Petitioner to terminate Respondent EXCEPT that Petitioner is contractually bound to and "shall pay" Respondent for the remainder of the current term of the contract pursuant to the plain and ordinary language of said term contract, otherwise due process will be violated.  Tex. Educ. Code Ann. §§ 21.002(a) and (b); 21.031; 21.046; 21.201(1) and (3); 21.204; 21.207(b); 21.211; 21.212(d); 21.251(a)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d) (e) and (h).



(Respondent's Term Contract, paragraph 7.4(b).).

5.
a.
As a matter of law, Petitioner is liable and




responsible for the payment of the cost of the services of the certified shorthand reporter at the hearing and the production of any original hearing transcript.  Tex. Educ. Code Ann. § 21.255(e).

 

b.
As a matter of law, Petitioner is liable and




responsible for the payment of the cost of the services of the hearing examiner.  Tex. Educ. Code Ann. § 21.255(e).

 

c.
As a matter of law, each party shall bear their




respective costs, including the cost of discovery, if any, and attorney's fees.  Tex. Educ. Code Ann. § 21.255(e).


9.
a.
As a matter of law, Petitioner's motion for summary judgment should be granted in part, i.e., the termination is lawful and based on good cause.  



b.
HOWEVER, as a matter of law, Petitioner should pay Respondent the remainder of the money due under the contract for the second term to comply with due process and what the parties clearly intended by the plain and ordinary written words of the contract. 

RECOMMENDATION OF THE INDEPENDENT HEARING EXAMINER

AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, in my capacity as a certified independent hearing examiner, IT IS HEREBY


RECOMMENDED that the WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT BOARD OF TRUSTEES ADOPT the foregoing Findings of Fact and Conclusions of Law and ANNOUNCE a decision consistent therewith.

SIGNED AND ISSUED this 28th day of April, 1997.

                                           DONALD W. HICKS, SR.

                                          Certified  Independent

                                             Hearing Examiner
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