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Background
Dr.  Clarkie Don Clark ("Clark") has been a long time employee of the Dallas Independent School District ("DISD" or "District").  He has been principal at Stevens Park Elementary School ("Stevens Park") for the past 25 years.

As principal, Clark had overall responsibility for the school's activity fund ("Activity Fund").  He delegated to his secretary the preparation of receipts and deposit slips for the money, and the maintenance of the books of the school's activity fund ("Activity Fund"), but Clark was the one who took the money to the bank for deposit.

On November 25, 1997, Clark received money from a teacher that was to be deposited into the Activity Fund.  The money had been collected from students and was to be used for tickets and transportation expenses for a field trip.  Dr. Clark, without counting the money, issued a receipt in the amount of $544.00 to the teacher, taking her word that the entire amount of money was in the envelope.  In haste, he issued a receipt from the school's Textbook Fund receipt book, instead of the Activity Fund receipt book.  He placed the envelope in a closet in Steven Park's business office and promptly forgot about it.

Stevens Park had an $800.00 budget line item from the District for its Activity Fund.  Even though funds had been collected from students for the field trip, a voucher for $530.00 was nevertheless sent to the District on December 15, 1997, the stated purpose being for the reimbursement for the opera field trip.  The District promptly remitted a check in that amount to Stevens Park, yet the funds were not returned to the students nor was there ever an intent to do so.

  Dr. Clark admitted that he did not comply with District policy in this instance by submitting a voucher for that purpose when the funds were to be used  for a different purpose.  He said he was using that event as a pretext to secure the budgeted, discretionary Activity Funds for his school, monies that would later be used for general welfare and benefit to the students and teachers at Stevens Park.   In essence, Clark felt that a large dollar "draw-down" of the funds budgeted by the District to Stevens Park was more efficient than having to prepare a number of vouchers for a variety of smaller-dollar transactions.  

In March 1998, the Stevens Park Activity Fund was audited.  When the $544.00 that had allegedly been turned in to Clark by the teacher could not be located, Clark searched the school's office and ultimately located the envelope.   Counting the money for the first time, he discovered that only $245.00 was in the envelope.  Even though the amount did not match the receipt that had previously been issued, the money was immediately deposited into the Activity Fund.  To this day, no one has been able to account for the $299.00, which was the difference between the amount of the receipt and the amount deposited.

As part of its audit, the District learned that it was a frequent occurrence at Stevens Park for receipts to be given to teachers for monies to be deposited into the Activity Fund only after the funds had been deposited into bank account, as opposed to preparing the receipt before making the deposit.  Dr.  Clark indicated that this procedure had been followed for several years because of occasional discrepancies between the amounts allegedly given to the office to deposit into the Activity Fund and the amounts to be deposited.  Since he was the person who had the responsibility for paying any discrepancy, Clark advised his secretary to deviate from the District's policy and procedures in this regard to make sure that there would be no apparent discrepancies.

It was also discovered during the course of the audit that a sixth grade teacher maintained a personal bank account outside of the Activity Fund for an otherwise legitimate student activity.  This was also in violation of District policies and procedures concerning the Activity Fund. 

In a District letter dated November 18, 1998, it was recommended that Clark's employment with the District be terminated.  The reasons set forth in the letter were as follows:

.
Clark's failure to follow required procedures for his school's Activity Funds;

.
His failure to adequately account for missing activity funds;

.
His misrepresentation relating to the receipting of deposits for the Activity Fund;

.
His improper directive to an employee to use funds for one event to cover expenditures for an unrelated activity.

The violations of District policy cited in that letter, were as follows:

(1)
Failure or refusal to comply with policies, orders and directives of the Board, General Superintendent, and/or designees;

(2)
Any act or conduct while at school, in or out of the classroom, that is indecent, obscene, illegal, cruel, abusive, or otherwise contrary to and inconsistent with ordinary standards set by the performance and conduct of the other District employees;

(3)
Inefficiency, incompetence or inability to perform assigned duties;

(4)
Stealing or misappropriation of the District or property of others on District premises;

(5)
Altering or tampering with time cards, sign " in/out" roster, insurance records, or any other District documents or records, or making a false entry in, or any other District documents or records, or making a false  entry in, or false alteration of a District record;

(6)
Making, presenting, or using any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental [sic] record;

(7)
Conduct or behavior not otherwise expressively referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District;

(8)
Failure to meet the acceptable standards of conduct for employees in similar positions which would make continued employment of the employee detrimental to the best interest of the District;

(9)
Failure or refusal to timely submit or account for all grades, reports, school equipment or other required items;

(10)
Violation of any federal statute or state law, or the United States or State of Texas Constitution;

(11)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy; and 

(12)
Any other reason constituting "good cause" under Texas law.

Dr. Clark contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code ("Code").  A hearing on the merits was held on April 27-28, 1999 at the District's Personnel Center.  

The District was represented by Ms. Sonya D. Hoskins.  

Dr. Clark was represented by Mr. Randall Duke.

Seven witnesses presented testimony, which resulted in a record of 437 pages.

A.
For DISD:

(1)
Mr. Marshall Smith - Ombudsman from the District's Employee Relations Unit who was an investigator for the District of the occurrences involved.

(2)
Ms. Anna Landin - Former secretary at Stevens Park Elementary School.

(3)
Mr. Kendell Stone - Auditor from the District's Internal Audit Department.

B.
For Clarkie D. Clark:
(1)
Dr. Clarkie D. Clark - Also called as an adverse witness by the District.

(2)
Mr. Louis Casarez - Parent of a student at Stevens Park and PTA member.

(3)
Ms. Sally Mecom - Speech therapist at Stevens Park. 

(4)
Ms. Anetha Moore - Second grade teacher at Stevens Park.

Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact
.

1.
Dr. Clark has been an employee of the District for almost 40 years, the last 25 of which were spent as principal at Stevens Park Elementary School (Tr. 15,16).  His performance reviews were consistently good, and he was an effective, much-respected leader of a successful school.  (Respondent's Exhibit 5; Tr. 91, 329, 361, 381).   

2.
He was in the second year of a three year contract when the events made the basis of his proposed termination occurred.  (Petitioner's Exhibit 2e).
3.
Activity funds are monies collected by students and school personnel for school-related purposes, charitable, welfare or other approved agencies.  Each activity fund is an individual school fund created for the purpose of furthering various school activities and for providing services for that particular school.  The basic purpose for the collecting or raising and expending of activity funds must be for the direct benefit of the students or the general welfare of the school, such as the purchase of certain supplies, services, equipment and miscellaneous school activities that add to the general welfare of the school, such as refreshments, books, magazines or support of certain staff events.  A bank account in the name of the school is to be maintained for these funds.  Expedience in obtaining and paying for materials and supplies was the purpose in having each school establish an activity fund bank account.   (Petitioner's Exhibit 11;  Tr. 2, 5, 16-17).

4.
The principal is responsible for collecting, controlling, disbursing and accounting for all activity funds.   (Respondent's Exhibit 11; Tr. 16, 274). While Clark acknowledged his overall responsibility in this regard, he properly delegated to his secretary the day-to-day duties of collecting the funds from the teachers and preparing the necessary receipts, deposit slips and the periodic reports required by the District.  The Activity Fund bank account for Stevens Park at the time in question was maintained at Bank One.  Dr. Clark was responsible for depositing the money into the Activity Fund, and rarely did he delegate that duty. (Tr. 16).
5.
To insure students and parents that the funds are properly handled, and to relieve teachers, clerical staff and the Administration of questions as to the propriety of the treatment of the funds, the District promulgated procedures and policies to regulate the administration of student activity funds.  This document is known as the Activity Fund Manual.  (Petitioner's Exhibit 11), and  Dr. Clark was familiar with its provisions. (Tr. 17-18).
6.
Some of the guidelines, rules and procedures from the Activity Fund Manual that are 

pertinent to this matter are as follows:  

A.
Activity fund records are audited annually and certain schools may be the subject of spot audits during the year.  (Petitioner's Exhibit 11, Page 6).
B.
Periodic reports about the Activity Fund, which were prepared by Clark's secretary, were as follows: 

(i)
Monthly Statement (Form A-45) and a monthly Finance Report (Form CA-766);

(ii)
Quarterly report on state sales tax; and 

(iii)
Annual report on Form A-45.  (Petitioner's Exhibit 11, Pages 10-11).
C.
At the end of the school year, the principal is to submit all ledgers, check stubs, cash receipt books, disbursement voucher books, bank statements, deposit slips and other related documents to the District's Internal Audit office.  (Petitioner's Exhibit 11, Page 12).
D.
Specific control procedures that are mandated by the Activity Fund Manual and that are relevant to this matter are as follows:

(i)
Receipts for cash are to be written on Activity Fund receipt books (Form A-747) (Petitioner's Exhibit 11, Pages 7, 12);

(ii)
When receiving cash, the receipt is to be prepared and issued at that time, as opposed to preparing the same after the deposit of money entered the Activity Fund account (Petitioner's Exhibit 11, Page 6); and

(iii)
Cash receipts are to be deposited intact on a daily basis and no money is to be kept unsecured overnight in a school building (Petitioner's Exhibit 11, Page 7). 

7.
Ms. Annette Mitchell, a sixth grade teacher at Stevens Park, was going to take her students on an annual field trip to the opera. (Tr.  86, 98).  She collected money from her students for transportation expenses and tickets to the opera.  At the end of the school day on November 25, 1997, she took the money she had collected to the school office to turn it in for deposit in the Activity Fund.  Dr. Clark's secretary, Ms. Anna Landin,  had already left for the day, so Clark accepted the money from Ms. Mitchell.  (Tr. 56).  Consistent with the District's activity fund control procedures, Clark immediately provided her with a receipt for the funds.
  (Petitioner's Exhibit 11, Page 6; Tr. 22).

8.
While he timely provided Ms. Mitchell with a receipt for the funds, he failed  to utilize the proper form.  Instead of a Form A-747 that is to be used for the Activity Fund receipts, he used a receipt for the Textbook Fund. (Tr. 22).  The receipt book for the Activity Fund was locked in his secretary's desk, and he did not want to take the time to locate the key, since it was the end of the day, and he and Ms. Mitchell were on their way home.  (Tr. 73-74).  The receipt book for the Textbook Fund, on the other hand, was on the office counter and immediately available to him, so he utilized it instead.
  (Tr. 74, 110).  Although the Activity Fund Manual provides that an activity fund receipt is to be issued to the individual paying for the lost book, Clark  admits that Stevens Park used two separate receipt books, one for the Activity Fund and one for the Textbook Fund, and it was a technical error to give Ms. Mitchell a receipt from the Textbook Fund receipt book. (Tr. 22-24).

9.
Dr. Clark did not count the money to verify that $544.00 had actually been given to him by Ms. Mitchell on the evening of November 25, 1997.  Both Clark and Ms. Mitchell were in a hurry to leave since it was the end of the day.(Tr. 56, 73,74).  He simply trusted Ms. Mitchell's representation that the entire amount of money was in the envelope that had been presented to him.  (Tr. 22, 74, 98).  Clark very rarely prepared receipts for money taken in for the Activity Fund;  Ms. Landin or another office assistant almost exclusively performed that function.  (Tr. 123).

10.
Since this occurred at the end of the school day, and after the bank had closed, Clark placed the money in a closet in the school office that was referred to as the "vault."  Being a large sum of money, Clark hid it in the closet so that it could not be easily observed.  (Tr. 56). 

11.
Dr. Clark inadvertently failed to advise Ms. Landin the next day that he had received any money from Ms. Mitchell or that the money was in an envelope located in the school vault.  
(Tr. 56 ).  This might have been because the holiday season was at hand.  He could have also been very busy with his other duties and responsibilities, particularly with having to devote significant time to the ten or twelve emotionally disturbed students who had recently been assigned to Stevens Park in the TAP program.  (Tr. 75, 124).

12.
On or about March 19, 1998, Mr. Kendell Stone of the District's Internal Audit Office, went to Stevens Park to conduct an annual audit of the Activity Fund.  (Tr. 262).  In the process of doing so, he discovered that there were some receipts that had been written in the Textbook Fund receipt book which he could not trace into the regular Activity Fund receipt book or into a deposit at the bank.
  (Tr. 263-64).  The $544.00 receipt to Ms. Mitchell was one of those receipts.
 

13.
When the auditor could not trace the  $544.00 into the Activity Fund, he advised Clark, who then initiated an immediate search for the funds.  Dr. Clark ultimately found the envelope in the closet, but it was only then that he learned that it contained only $245.00 and not the amount Ms. Mitchell had told him.   (Tr. 76, 80, 114).  Dr. Clark immediately gave that money to Ms. Landin, who put it with other monies collected from other teachers, and deposited it into the Activity Fund on March 25, 1998 (Respondent's Exhibits 8, 9).  A shortage of $295.00, which was the difference between the receipted amount and the deposited amount, essentially provided the monetary basis for the proposed termination of Clark due to his alleged failure to follow the District's required accounting procedures for the Activity Fund.

14.
As part of the District's investigation of this matter, it was discovered that shortly after Clark gave Ms. Mitchell a receipt for the money, a voucher to the District in the amount of $530.00 was prepared by Ms. Landin and signed by Clark on December 15, 1997.  (Petitioner's Exhibit 4 ).  Ms. Landin testified that a voucher was prepared because the time to pay for the opera tickets was drawing near and there was not enough money in the Activity Funds account to pay for the tickets. (Tr. 206).

15.
  Stevens Park had a budgeted line item from the District of approximately $800.00 a year to use for field trips and other activities associated with, or that pertained to the Activity Fund.  (Tr. 106, 108).  The voucher stated that it was for "student tickets for the opera", leaving doubt as to its supposed purpose.  (Petitioner's Exhibit 4).  On or about December 20, 1997, the District sent a $530.00 check to Stevens Park for what the District believed to be those opera expenses, not knowing that the students had already paid for the expenses and were not going to be reimbursed.  (Petitioner's Exhibit 5).   The $530.00 that was drawn down by Stevens Park came from the $800.00 of funds budgeted by the District to the school for such purposes.  (Tr. 120).  If money is collected from the students, Clark acknowledges that he knows it is improper to draw down on the District's line item for that particular activity unless the students were to be reimbursed.  (Tr. 29, 35-105).
16.
After receiving the $530.00 from the District, Ms. Landin prepared another receipt. Although the money  received  was actually from the District, she made the receipt out to Ms. Mitchell.  (Tr. 209, 229).  Ms. Landin admits that she simply made a mental error by putting Ms. Mitchell's name on the receipt, as opposed to making it to the District. (Tr. 245-46).   This time, the January 9, 1998 receipt was on a proper Activity Fund receipt, and she signed Clark's name to it.  (Petitioner's Exhibit 12; Tr. 83).  The receipt was prepared the same day that the $530.00 was deposited into the Activity Fund account at Bank One.  (Respondent's Exhibit 11).
   Ms. Landin never advised Clark that she prepared a second receipt for Ms. Mitchell for the $530.00 for the opera expenses. (Tr. 128).   Ms. Landin's actions, although wrong, were nevertheless consistent with the general instructions from Clark that receipts were to be issued after the money had been deposited.
   
17.  
No suggestion was made nor any evidence presented, by the District of a use by Clark or anyone else of those funds by Stevens Park that was inconsistent with the permitted uses in the Activity Fund Manual.  (Tr. 99,121).  At issue is the improper method used by Clark to insure that the discretionary funds for the Activity Fund would be readily available when they were needed by the school.  Unfortunately, expedience prevailed over the proper procedures required by the District, and it is no justification that it is a method that may have been followed by some other principals in the District.  (Tr. 109 ).  In this instance, Stevens Park drew down only $530.00 of the $800.00 budgeted to them by the District for the Activity Fund. (Tr. 120).
18.
During the course of the audit of the Stevens Park Activity Fund, it was also discovered that a sixth grade teacher maintained an improper account in her name as the sponsor for the Champs Fund that was used for a trip to Six Flags for her students.  (Tr. 45-46, 92).  Dr. Clark was aware she maintained the account and that it was not in compliance with the District's rules concerning the use of Activity Funds (Tr. 44, 46) (Petitioner's Exhibit 11, Page 19), but, for some reason not made clear on the record, he allowed her to continue the account.  (Tr. 44).  Again, no suggestion was made nor any evidence presented by the District as to any misuse or a shortage of the money in the Champs Fund.   The account was closed after the audit.  (Petitioner's Exhibit 3;  Tr. 99).  

19.
An investigation after the audit uncovered some irregularities in the control procedures of the Activity Fund.  In this regard, Mr. Marshall White, one of the former members of the investigative unit of the District, interviewed Clark on several occasions about the above transactions.  (Tr. 136).  Dr. Clark was cooperative with the District throughout the investigation and provided the District with whatever documents they requested.  (Tr. 193).  Mr. White prepared an affidavit for Clark to sign based on his interviews with Clark on April 23 and May 4, 1998.  (Petitioner's Exhibit 3) (the "Affidavit").  It was ultimately presented to Clark to sign on August 4, 1998.  He was in the middle of his first faculty meeting for the 1998-99 school year when he was called out of it by Mr. Marshall White to review the Affidavit.  (Tr. 95).  

20.
In one of the paragraphs of his Affidavit, it states that "[i]n March I gave Ms. Landin $245.00 cash and told her to add it to the two (2) receipts from Ms. House and the Coke receipt to cover the $544.00 from November."

(Petitioner's Exhibit 3 ).  In this regard, the $245.00 that Clark found in the envelope was immediately given to Ms. Landin on or about March 25, 1998 in order to combine it for deposit with the Coke receipts and receipts from another field trip (Respondent's Exhibit 9), so that the funds could all be deposited into the Activity Fund as soon as possible for the security of those funds.  (Respondent's Exhibit 8).   While Clark denies using the term "cover" in the interview by White, and said he read the Affidavit hastily, he nevertheless signed the Affidavit without disputing it at that time.  However, he recalls telling Ms. Landin at the time only something to the effect "let's get it [the $245.00] deposited." (Tr. 116).  He claims that he paid scant attention to the Affidavit because he was preoccupied with the faculty meeting and needed to return to the meeting. 

21.
 After considering the evidence and the circumstances surrounding the Affidavit, I find no intent on Clark's part to attempt to obscure or disguise the sum deposited as some sort of a cover-up of the discrepancy between the deposited amount and the $544.00 receipt that he gave to Ms. Mitchell.  While the language "cover the $544.00 receipt" was used in the Affidavit, it is an illogical conclusion and an unpersuasive argument by the District to urge that the combination of the three sources of the $563.52 deposit on March 25, 1998, ($245.00 [Mitchell opera trip], $140.00 [House field trip] and $178.52 [Cokes]) was somehow supposed to amount to a cover up or concealment that the original $544.00 had not previously been deposited.  The deposit on March 25, 1998 was $19.52 more than what would have been deposited for the opera expenses back in November 1997.  Moreover, under the circumstances, the more plausible explanation is the one Clark offered - he did no more than to advise Ms. Landin to put the $245.00 on the deposit slip, along with any other funds that might be deposited into the Activity Fund that day, in order to get the money into the Bank as soon as possible for security reasons.  

22.
While Clark may have directed Ms. Landin in the past to provide teachers with receipts for the money they turned in for the Activity Fund only after the deposits had been made into the Activity Fund, the receipt given by him to Ms. Mitchell on November 25, 1998 was properly provided to her at the time she gave the money to Clark.  Therefore, it did not constitute a failure or refusal to comply with the policies, orders and directives of the Board General Superintendent, and/or designees.  (DF (Local) No. 1).

23.
Although the wrong receipt form was utilized on November 25, 1997 by Clark, it did not constitute a material failure or refusal to comply with the policies, orders and directives of the Board General Superintendent, and/or designees.  Had the Text Book Fund receipt that was given to Ms. Mitchell been discovered and corrected the next day by Ms. Landin, or had the funds been deposited the next day, even though the wrong receipt had been issued, it is doubtful that this dispute would be the subject of a termination proceeding.

24.
Considering all of the above and foregoing, Dr. Clark's submission of a payment voucher to the District for reimbursement of $530.00 for opera tickets field trip, when the money had already been collected from the students, without the school intending to reimburse the students for such tickets, and where the intent of Clark was to be able to more readily access the discretionary funds that the District had budgeted for the Stevens Park Activity Fund, such constitutes a failure to comply with policies, orders and directives of the Board General Superintendent, and/or designees.   (DF (Local) No. 1).

 25.
Considering all of the above and foregoing,  Clark's tacit approval of a Stevens Park sixth grade teacher at Stevens Park establishing a Activity Fund sub-account in her own name to handle the school's Champs Fund, constitutes a failure to comply with the policies, orders and directives of the Board General Superintendent, and/or designees.  (DF (Local) No. 1).

26.
Considering all of the above and foregoing, Clark's submission of a payment voucher to the District for reimbursement of $530.00 for the opera field trip, when money had already been collected from the students for, without intending to reimburse the students for such tickets, and where the intent was to be able to  more readily access the discretionary funds that the District had budgeted for Stevens Park Activity Fund by misrepresenting its real purpose, constitutes making, presenting or using any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental record.  (DF (Local) No. 19).

27.
With regard to the remaining alleged violations of DISD policies as set forth in the District's proposed termination letter, I find that the District failed to establish by a preponderance of the credible evidence any violation of DF (Local) Nos. 2, 13, 16, 18, 24, 25, 26, 28 and 29.

28.
I further find that the District failed to establish by a preponderance of the credible evidence any other reasons  constituting "good cause" under Texas Law, as set forth in DF (Local)

No. 32.


Discussion

Dr. Clark is a well-respected principal in the District.  His school has been a successful performer, having won the Texas Successful School Award two years in a row in the past, and having been recognized as a Silver Star School for Achievement just last year.  (Tr. 91).
His skills as a leader are evident.  However, some of his skills as an administrator, particularly in the area of dealing with the Activity Fund, are lacking.  He clearly admitted to instances of not following several of the District's guidelines in the Activity Fund Manual.  While he  may have believed circumstances existed that justified his deviation from the District's guidelines with his transfer method of funds to the Activity Fund, he exercised poor judgment in choosing to use alternative approaches that were inconsistent with District policies.

The question presented is whether Clark should be terminated for these errors of judgment.  When the nature of his errors is considered in the light of the minimal adverse consequences from them,  present compliance with the policies at Stevens Park, and his outstanding service over the years, while Dr. Clark's errors in this instance clearly merit a reprimand, they do not support a termination.  Under the circumstances, a reprimand is not an inconsequential sanction to his otherwise good reputation and career achievements.  Moreover, the reprimand sends a signal to all administrators in the District as to the importance of strict adherence to the guidelines of the Activity Fund Manual and other related District policies.
Dr. Clark freely admitted his errors in this matter, and he cooperated with the District at all stages of the audit and investigation of the Activity Fund.  He now recognizes and appreciates the problems that arose as a result of his decisions to not comply with the Activity Fund in certain respects.

Dr. Clark's errors in judgment can be summarized as follows: 
(1)
Advising his secretary over the past several years that she should issue receipts to teachers for funds they were turning in to the Activity Fund only after the funds were deposited into the bank account;
(2)
Instead of processing payment vouchers to the District for draw-down on the Activity Funds sums budgeted by District for Stevens Park on an event-by-event basis, and accurately specifying the exact nature of the reimbursement in the process, Clark chose instead to submit only one or two high dollar vouchers per year that  would quickly make those funds available to Stevens Park, even though the description of the nature of the activity on the voucher(s) was unrelated to ultimate use of the funds; and 

(3)
Allowing a teacher at Stevens Park to maintain an account for student funds in her own name and that was outside of the Activity Fund's bank account.

His first error in judgment , while not directly involved in the incident involving the receipt for the funds collected for the opera field trip from Ms. Mitchell and turned over to him for deposit in the Activity Fund on November 25, 1999, is still symptomatic of a general problem with his administration skills and supervision of his office staff.  There is no doubt that he did timely issue a receipt to Ms. Mitchell  at the time she gave him the money so there was no violation.  Unfortunately, it was  a receipt from the Textbook Fund, the use of which complicates an accurate tracking of any Activity Funds into the bank account.  While District policy in this regard was not violated in this particular incident, his instruction to his secretary to issue the receipts only after the deposits have been made is indicative of his lax approach toward compliance with the District's controls and guidelines on the Activity Fund.  In short, it evidences that he valued ease and expediency over compliance and accountability.
 

His advice to Ms. Landin in this regard had occurred for several years. The Activity Fund Manual is explicit in its instructions on page 6 that a receipt should not be delayed until the money is deposited in order to reconcile the cash account with the bank statement.  Yet, he delayed giving receipts on previous occasions because a problem had arisen at Stevens Park where discrepancies between the amount receipted and the sum that was deposited would occasionally occur.  In that event Clark, would have to make-up the difference.  Instead of requiring that his secretary or other members of his office staff be more careful in the bookkeeping or cash-handling procedures for the Activity Fund, he chose the path of least confrontation.
 

The second example of ease and expediency over compliance and accountability was Clark's tacit approval one of his sixth grade teachers' maintenance of a separate bank account for the Champs Fund, that way somehow related to student trips to Six Flags Over Texas. (Tr. 294).   He gave no satisfactory answer as to why he permitted it.  

But, again, it is important to note that there was no evidence of any missing or misused funds regarding that account.  Moreover, the account has been closed and everything for the Champs Fund is now routed through the Activity Fund.

The defining example of Clark's penchant for ease and expediency over compliance and accountability involved his self-described "transfer system" of drawing down the Activity Funds budgeted by the District for Stevens Park.  (Tr. 29, 36, 105, 111, 119, 121).  Instead of submitting as many payment vouchers as might be necessary for each time during the course of a school year that Stevens Park desired access to the District's activity funds budgeted for them, no matter how small they might be, he chose to submit only one or two vouchers a year to bring all of the necessary budgeted funds into Steven's Park's Activity Fund.  He wanted the funds readily available for authorized uses at Stevens Park when the needs arose, without having to go through the delay and administrative hassle that might result when payment vouchers were submitted for each and every desired use of those budgeted funds over the course of the year. (Tr. 119).  Since the District had a "use it or lose it" policy for such funds, he wanted to insure that the students and faculty had those funds available each year. (Tr. 121).  

To implement his transfer process, however, Clark had to violate the District policy.  In this 

particular instance, which was apparently representative of the practice he had followed for quite some time, he submitted a large-dollar payment voucher in the amount of $530.00 to draw down on the $800 of funds budgeted to Stevens Park. (Petitioner's Exhibit 4).  It stated that it was for "student tickets for the opera."  However, that was a misrepresentation because the money had already been collected from the students and Ms. Mitchell had already turned them over to Clark to be deposited in the Activity Fund.  Moreover, when that payment voucher was submitted to the District, there was no intent by Clark  or Stevens Park to reimburse the students for the tickets.  Therefore, the submission of the voucher under those circumstances was in violation of  DF (Local) 19, for presenting a document to the District when it was known to be false and with the intent that it be taken as a genuine governmental record.
  (Tr. 271).

He candidly acknowledged that while this type of transfer process was more efficient, it was certainly  not appropriate. (Tr. 119).  The fact that some other principals in the District may have utilized the same type of fund transfer mechanism does not excuse Clark's failure to comply with the District's guidelines. (Tr. 109).  Even if the motivation is proper, achieving it through improper methods cannot be overlooked.
While there was a clear violation of District policy to not engage in this type of  misrepresentation, to keep matters in context, it must be remembered that the $530 transferred to Stevens Park was ultimately used for purposes that were consistent with and authorized by the District.  Likewise, there is no evidence that there was a misuse of funds in this instance or with similar funds transferred in previous years.  (Tr. 99,121).

Dr. Clark's method of submission of payment vouchers to the District to access budgeted activity funds for his school, as well as his permitting a teacher to maintain a fund involving student activities outside of the parameters of the Activity Fund, cannot be condoned.  But, the problems have now been corrected.  No funds were misused or stolen either in the Activity Fund or in the Champs Fund.  The only monetary impact has been the apparent shortage of $299.00, which came about, not as a result of a direct violation of District policy, but because of his carelessness in not counting the money given to him by Ms. Mitchell and not depositing it the next day.

All things considered from the evidence presented at the hearing, I believe that termination of Clark after an otherwise good tenure as principal at Stevens Park for 25 years would be too harsh of a punishment.  A reprimand in this particular case is more suited for the nature of the infraction and its consequences.

Dr. Clark is responsible for any differences between the amount of money for which a receipt is given and the amount deposited into the Activity Fund.  It was not clear from the record whether Clark ever paid the $299.00 shortage.   Regardless of whether the shortage resulted because the receipt was wrong or the money lost, Clark is responsible for it and must pay the Activity Fund. 


Conclusions of Law 

After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law.

1.
Pursuant to § 21.251 et seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.  

2.
The particular acts, conduct and behavior of Clark that are specifically referenced in Findings of Fact 24 through 26, as well as other references to those particular acts, conduct and behavior in other places in the Findings of Fact, constitute  violations of DF (Local) Nos. 1 and 19.


Recommendation
After due consideration of the evidence in the matters officially noticed and the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the Foregoing Relevant Testimony and Findings of Fact and Conclusions of Law;  and 


IT IS FURTHER RECOMMENDED that the Dr. Clark be reprimanded for his failure to follow the required control procedures for the Activity Fund at Stevens Park Elementary School.

IT IS FURTHER RECOMMENDED that if Dr. Clark promptly remit the $299.00 shortage to the Stevens Park Activity Fund, if he has not already done so.

IT IS FURTHER RECOMMENDED that the Petitioner's recommendation that Dr. Clark be terminated be denied and that Dr. Clark be reinstated with all appropriate back pay, other compensation and benefits.

SIGNED AND ISSUED this _______ day of June, 1999.

JESS C. RICKMAN  III

INDEPENDENT HEARING EXAMINER

149846.1 (50053.22) 

�	The matters set forth in the Discussion section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate. Also, the citations to evidence are not exhaustive, but are intended to indicate some of the grounds for the particular Findings of Fact.


�	Dr. Clark had advised Ms. Landin over the past three or four years to issue receipts to the teachers after the money had been deposited into the Activity Fund account at the bank.  (Tr. 54, 140).  He did so because the receipts occasionally did not match the deposits and Clark had to make up the shortage at the end of the year.  


(Tr.140,201).  Some of the teachers were apparently not always accurate in reporting the amount of money for which they sought receipts. (Tr. 227-28).  While Clark acknowledged that his advice to his secretary was a violation of the Activity Fund Manual, in this case the receipt was timely issued, so it is not the main issue before us.   What the process suggests, however, is that when there was a difference between the receipted and deposited amounts, it was either the result of careless processing by Clark's office staff or there was theft of the funds by someone.  In this regard, no suggestion was ever made in this proceeding, nor was any evidence ever presented, that Clark stole any of the Activity Fund money.  Such a suggestion would not make very much sense in any event because Clark had to make up any shortage discovered during the year end audit, and the audit procedures are such that any such theft could have been readily detected.  


�	The receipt form to be used for receipt of monies for the Textbook Fund is known as an S-1 Form.  (Tr. 262).  The Textbook Fund and accompanying forms was another record-keeping responsibility of Ms. Landin.  Even though it was clearly set forth on the face of the Mitchell receipt for $544.00 that it was for the opera (Petitioner's Exhibit 6), and not to pay for any lost or damaged text books, Ms. Landin apparently never carefully reviewed the Textbook Fund receipt book and noticed the error, nor did she take any action to correct the bookkeeping error and insure that the funds had been deposited into the Activity Fund.  It was not until the audit in March 1998 that it was learned that the problem existed.    Ms. Landin was also apparently never aware that Ms. Mitchell had ever turned this money in for the opera trip until well after the money was deposited.


�	When money is taken in for the payment of lost textbooks by students, after giving the student or parent a S-1 Form receipt from the Textbook Fund, after creating a C-30 Form, the school may either send the money directly to the District or it may deposit the money into the Activity Fund bank account.  (Petitioner's Exhibit 11, Page 21).  In the latter event, however, an additional receipt would have to be generated that would show the receipt of the Textbook Fund money by the Activity Fund.  (Tr. 264).  It was this inability to track Employer's Exhibit 6, a Textbook Fund receipt for $544.00, into either the Activity Fund or a direct payment to the District that raised the issues in this case that ultimately led to Clark's proposed termination.  (Tr. 263-64).


�	Although mentioned by Mr. Kendell Stone that there were several other instances at Stevens Park where Textbook Fund receipts could not be properly traced, the only specific instance presented as evidence in this matter involved Petitioner's Exhibit 6 (the $544.00 receipt to Ms. Mitchell).


�	Assuming that Clark forgot that he gave Ms. Mitchell a receipt several weeks earlier, it is understandable why Clark was not concerned when he was presented the voucher for $530 to sign, even though he had already collected the funds for such from Ms. Mitchell and there was no intention to reimburse the students from the funds to be received from the District. (Tr. 129 ).  He probably thought that this was the voucher that was to be used for his annual "large dollar draw-down" system on Stevens Park's budgeted line item for their Activity Fund from the District. (Tr. 131). 


�	Ms. Mitchell later told Ms. Landin that she had already been given a receipt for the money. (Tr. 245).  However, Ms. Landin never raised the error with Clark, whether it be out of carelessness by her or because she understood how the draw-down system used by Clark worked and it might not even matter to him.





�	It is interesting to know that Ms. Mitchell apparently never brought to Clark's attention that she had been provided two receipts, albeit in differing amounts, for the money that she had collected only once from her students.  In fact, Ms. Mitchell was not presented as a witness by the District, either by live testimony or deposition, to provide insight as this point as to whether she actually provided $544.00 to Clark on November 25, 1997, as opposed to a lesser sum.  Although Ms. Mitchell is still a District employee, she was apparently on maternity leave, and the District chose not to present her testimony by telephone, as it did with one of its other witnesses in this matter.


�	By taking a few extra moments at the end of that day with Ms. Mitchell, he could have counted the money in her presence before filling out the receipt, thereby removing all doubt as to what money was in the envelope.  While Clark might still have forgotten about the envelope until the audit, and still be faulted for not using the correct receipt form and depositing the money the next day, there, at least, would not have been the mystery about the shortage of $299.00.


�	There were concerns during the same period of time about Ms. Landin's emotional stability, judgment, and medical condition, all of which could have impaired her attention to detail in dealing with the receipting of Activity Funds, preparing deposit slips for them or maintaining the periodic records required by the District. (Tr. 340-41, 346-47, 354, 364-66, 387). There were also questions raised about her Activity Fund cash handling procedures, including the fact that she did not always count the money and verify it in the presence of the person remitting the money, as well as the fact that she kept Activity Fund money in her desk drawer with her personal money.  These lax procedures could well have been the source of a number of shortages.  (Tr. 265, 367-69).  Perhaps Clark had been her supervisor too long to be objective about her job performance.  (Tr. 199).  In any event, Clark's insuring strict compliance with District policy by he and his employees results in a far better situation than his avoiding confrontation  necessary to correct an unsatisfactory job performance condition.


�	Interestingly, it is not a situation directly addressed in the Activity Fund Manual.  Also, if the records of the Activity Fund are audited annually by the District, along with periodic spot checks on various schools, with the purpose being to prepare a report in order to give the principals information about their fund and tips on possible improvement of control procedures, (Petitioner's Exhibit 11, Page 6), a question is raised as to why this procedure had not been discovered any sooner by other audits.


�	The matters set forth in the discussion section of the Decision are also considered to be Finding of Fact and Conclusion of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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