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Statement Of The Case
This is an appeal from the March 24, 1997, proposed nonrenewal of the teaching contract of Gene Farris ("Farris") for the 1997-1998 school year by Fort Bend Independent School District ("FBISD").

Karen H. Meinardus is the Independent Certified Hearing Examiner appointed by Texas Education Agency.  Farris is represented by Lorraine Yancey, attorney at law, Austin, Texas and Fort Bend Independent School District is represented by David Feldman and Myra Schexnayder, attorneys at law, Houston, Texas.

FBISD filed a special appearance objecting to the jurisdiction of the hearing examiner process.


Findings Of Fact
After due consideration of the pleadings and matters officially noticed, in my official capacity as Independent Certified Hearing Examiner, I make the following Findings of Fact:

1.
Gene Farris is a teacher with the Fort Bend Independent School District.

2.
Gene Farris holds a term contract with FBISD.

3.
On or about March 25, 1997, Farris was advised by a letter authorized by the Board of Trustees of FBISD that his teaching contract was being proposed for nonrenewal for the following reasons:

"A.
Deficiencies pointed out in observations, reports, appraisals or evaluations, supplemental memoranda or other communications.

B.
Failure to comply with Board policies or administrative regulations.

C.
Failure to meet the District's standards of professional conduct.

D.
Any activity, school connected or otherwise, that because of publicity given it, or knowledge among students, faculty, and community, impairs or diminishes the employee's effectiveness in the District."

4.
On April 11, 1997, Texas Education Agency ("TEA") received a written request on behalf of Farris requesting that an evidentiary hearing be conducted under Subchapter 21.253 of the Texas Education Agency to appeal and consider FBISD's proposed nonrenewal of his teaching contract.

5.
On April 2, 1997, TEA requested information from FBISD as to whether FBISD had elected to use the certified hearing examiner process for nonrenewals of term contracts and gave FBISD a response deadline of April 5, 1997.

6.
In absence of a response from FBISD, the matter was assigned to Karen H. Meinardus, Independent Certified Hearing Examiner, pursuant to § 157.1102 of the TAC and § F Section 21.251 of the Education Code on April 8, 1997.

7.
On April 8, 1997, Karen H. Meinardus was notified of her assignment as Independent Certified Hearing Examiner to conduct the evidentiary hearing in this dispute.  Karen H. Meinardus accepted this assignment on April 8, 1997.

8.
After assignment was made on April 8, 1997, FBISD contacted TEA and indicated it would not be utilizing the hearing examiner process.

9.
TEA then communicated via facsimile correspondence to Karen H. Meinardus, FBISD and to Farris that due to FBISD's failure to (timely) respond to TEA's inquiry about FBISD's election to utilize the hearing examiner process, the matter had been assigned to Karen H. Meinardus and that Karen H. Meinardus had obtained jurisdiction over the matter.

10.
On April 11, 1997, FBISD informed Farris that a local board hearing would be held on Tuesday, April 15, 1997, to consider the nonrenewal of Farris's teaching contract.

11.
On April 14, 1997, Karen H. Meinardus was advised by letter that subject to Farris's objection to the lack of timeliness of the local board hearing and without waiving Farris's contention that Karen H. Meinardus has jurisdiction over the appeal, Farris agreed to postponement of the local board hearing until the jurisdictional issues in the case were resolved.

12.
On April 15, 1997, a prehearing telephone conference was held between David Feldman (FBISD), Lorraine Yancey (Farris) and Karen H. Meinardus with discovery issues and deadlines discussed.  The issue of jurisdiction continued to be raised by FBISD.

13.
FBISD filed a Motion To Dismiss for lack of jurisdiction and on April 15, 1997, Farris filed a Response to FBISD's Motion To Dismiss.

14.
On May 30, 1997, a prehearing telephone conference was held between  David Feldman (FBISD), Lorraine Yancey (Farris) and Karen H. Meinardus.  During the telephone conference hearing the following matters were represented to the hearing examiner:

FBISD continued to aver that the hearing examiner is without jurisdiction or authority to conduct an evidentiary hearing on the proposed nonrenewal of Farris.

FBISD stated it would neither participate in an evidentiary hearing before the Independent Certified Hearing Examiner nor provide a certified court reporter nor provide a room for holding such hearing scheduled for June 5, 1997.

Farris continued to aver that his right to an evidentiary hearing before the Independent Certified Hearing Examiner and relayed intentions to participate in the scheduled evidentiary hearing.

The Independent Certified Hearing Examiner reaffirmed the time and place of the evidentiary hearing for 9:00 a.m. at the FBISD Administration Building on June 5, 1997, and further established that if FBISD further elected not to participate in the evidentiary hearing process, the hearing would convene in a conference room of the law library of the Fort Bend County Courthouse immediately thereafter.

15.
During the evening of June 4, 1997, FBISD filed a special appearance to further object to the assertion of jurisdiction by the Independent Certified Hearing Examiner over the nonrenewal hearing of Farris.

16.
On June 5, 1997, Karen H. Meinardus, Independent Certified Hearing Examiner, appeared at the Administration Building of FBISD as scheduled and was advised by Myra Schexnayder, attorney for FBISD, that no room for a hearing would be provided by FBISD, no court reporter would be available and FBISD would not be participating in any hearing before the Independent Certified Hearing Examiner.  Karen H. Meinardus then appeared at a conference room of the Library in the Fort Bend County Courthouse.  Lorraine Yancey, attorney for Farris, announced ready to proceed and provided a certified court reporter for the evidentiary hearing.

17.
FBISD did not attend or participate in the evidentiary hearing on June 5, 1997.  A certified court report made record of the proceedings.


Pertinent Matters Collateral To The


Independent Certified Hearing Examiner Process
On May 5, 1997, FBISD's school board voted to reject Karen H. Meinardus's assertion of jurisdiction on the proposed nonrenewal of Farris and further voted to conduct a local board meeting on May 14, 1997.

Prior to the May 14, 1997 hearing, Farris filed a Special Appearance challenging the jurisdiction of the local board to consider the proposed nonrenewal of Farris.  Farris did not attend the local board hearing on May 14, 1997, which the FBISD Board of Trustees voted to take final action to nonrenew Farris's contract to be effective June 30, 1997.

On June 3, 1997, FBISD filed a Motion To Stay Collateral Proceedings And Request For Expedited Hearing with the Commissioner of Education.

The status of these matters is not known to the undersigned hearing examiner.


Discussion
Jurisdiction
FBISD asserts that the Independent Certified Hearing Examiner lacks jurisdiction and authority to consider the nonrenewal matter because FBISD chose not to adopt the Independent Hearing Process for nonrenewal of term contracts.  At first blush, this would appear to be an open and shut case.  Not so.

Texas Education Agency provided FBISD two clear cut opportunities to "opt out" of the Independent Certified Hearing Examiner process:

First, prior to the assignment of the hearing examiner, and after receipt of a request for hearing by Farris, TEA inquired of FBISD's election on whether FBISD had officially adopted the hearing examiner process for nonrenewals of term teaching contracts, giving FBISD three (3) days to respond (prior to assignment of a hearing examiner).

Second, within the three (3) day period before assignment of a hearing examiner, it was well established that FBISD could have filed a Motion To Recuse based upon jurisdiction.

Neither was done.  So jurisdiction became proper upon assignment of the Independent Certified Hearing Examiner some five (5) days later.  This time element becomes even more significant with the time constraints of the expedited hearing and appeals process.

FBISD contends that these rules of Texas Education Agency lack statutory authority or enforceability but cites no legislative history to support its theories.

Although a better process would have been for FBISD to have raised their jurisdictional issues to Joan Allen at TEA within the expressed three (3) day period (prior to assignment of an Independent Certified Hearing Examiner some five (5) days later) in order that Joan Allen of TEA be allowed to make an initial jurisdictional determination and proceed accordingly.  Unfortunately, this was not done.

Thereafter, even after making its Special Appearance objecting to the jurisdiction, it would, likewise, have been prudent for FBISD to have participated in the evidentiary hearing (albeit under protest).  What is most unfortunate is that FBISD's failure to participate in the evidentiary process after jurisdiction with the hearing examiner had been declared proper by both TEA and this Independent Certified Hearing Examiner amounted to a default in favor of Farris regardless of an meritorious or factual causes which may have been capable of sustaining FBISD's grounds for nonrenewal.  The Independent Certified Hearing Examiner was deprived of this information and the entire process was shortchanged by FBISD's refusal to participate in established hearing on the merits or to further urge its jurisdictional arguments at the hearing on the merits.

The issue of whether the proposal nonrenewal of Gene Farris was warranted was never considered, much less approached, due to FBISD's total disregard of the rules and regulations of Texas Education Agency.  As a result, FBISD failed to meet its required burden of proof (even though and regardless of whether it may have actually prevailed had it properly participated in the process).


Conclusions of Law
After due consideration of the record matters officially noticed and the foregoing Findings of Fact, in my capacity as Independent Certified Hearing Examiner, I make the following conclusions of law:

1.
Jurisdiction is proper pursuant to Texas Education Code § 21.251(b)(2).

2.
Fort Bend Independent School District failed to meet its required burden of proof necessary to uphold its proposed nonrenewal of the term teaching contract of Gene Farris for the 1997-1998 school year.


Recommendation Proposal For Granting Relief
Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Independent Certified Hearing Examiner that Fort Bend Independent School District failed to provide sufficient evidence to propose nonrenewal of the term teaching contract of Gene Farris and that Gene Farris's appeal of the proposed nonrenewal of the term teaching contract should be granted.

This Independent Certified Hearing Examiner further recommends that FBISD be ordered to immediately pay all costs incurred herein including payment of the court reporter fees and the fees and costs of the Independent Certified Hearing Examiner, all of which have gone unpaid to date.

SIGNED AND ISSUED this 1st day of July, 1997.

KAREN HENSLEY MEINARDUS,

Independent Certified Hearing Examiner
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