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FINDINGS, CONCLUSIONS, & RECOMMENDATION

CAME ON, after notice to the parties, this hearing examiner's consideration of this case (which is confidential due to the lack of a confidentiality waiver) initiated by Respondent under Texas Education Code's Subchapter F, section 21.251(2), -- pursuant to:

(1)
the duly noticed Pre-Trial Order of 10-24-1997; and 

(2)
the duly noticed pre-hearing conference had on 10-31-1997, by and between the under-signed hearing examiner, the respondent (Ms. Barrera) and the petitioner's representative (Mr. William Morgan); and

(3)
the duly noticed Supplement to Pre-Trial Order of 10-31-1997 (which was issued soon after the pre-hearing conference); and 

(4)
the duly noticed evidentiary hearing on the merits, conducted at 3807 Ross Avenue on 11-18-1997, with evidence submitted by the only party appearing that morning, to wit, the petitioner's representative (Mr. William Morgan); and

(5)
the duly noticed evidentiary hearing on the merits, conducted at 3807 Ross Avenue on 11-18-1997, with evidence submitted by the only party appearing that morning, to wit, the petitioner's representative (Mr. William Morgan); and

(6)
duly noticed post-hearing proceedings related to attached Exhibit "A" ["post-trial notice to show cause" letter], which is a letter notice/ruling that integrated a status report, with preliminary findings and conclusions, plus an invitation for the Respondent to "cure" her "no-show" by using a Motion for Rehearing and/or to Reopen Evidence, which letter ruling was issued and FAXed on 11-19-1997, to the respondent (Ms. Barrera) and to the petitioner's representative (Mr. William Morgan); and

(7)
this hearing examiner's receipt [on 12-1-1997], from the court reporter, of the 11-18-1997 transcript and trial exhibits.

This case is ripe for findings, conclusions, and a recommendation. Accordingly, this case is being timely submitted to the TEA via FAX, with hard copy and diskette being also mailed thereto this day.


I.

FINDINGS OF FACT
1.
This case was properly noticed and set for trial on the merits, on Tuesday through Wednesday, November 18-19, 1997, -- to begin at 8:00 a.m., at 3807 Ross Avenue, Dallas TX, as Hearing Examiner Exhibits #1 and #2 demonstrate.  

1a.
Both parties actually knew this due to the live conference call conducted on October 31, 1997 [as a comparison of said Exhibit #1 with said #2 indicates] which was the basis for a slight adjustment in the evidentiary hearing scheduling details.

2.
Respondent, due to gross negligence, no-showed for trial.  

3.
Petitioner, fulfilling its prima facie burden of proof, appeared for trial and proved up several sufficient grounds for terminating the Respondent.  Petitioner's proof included Petitioner's trial exhibits and the testimony of two highly credible and reliable witnesses, Mr. William Morgan and Ms. Sharon Warren.  See Transcript at pages 5-10 and 11-21, respectively, plus follow-up testimony on pages 23-25.

4.
Respondent was given an opportunity to "cure" her gross negligence as indicated by attached Exhibit "A" -- a "post-trial notice to show cause" letter, which show-cause letter notice integrated a status report, with preliminary findings and conclusions, plus an invitation for the Respondent to "cure" her "no-show" by using a Motion for Rehearing and/or to Reopen Evidence, which letter ruling was issued and FAXed on 11-19-1997, to the respondent (Ms. Barrera) and to the petitioner's representative (Mr. William Morgan).

5.
Respondent has failed to adequately "cure" the evidentiary problems left unresolved by her non-show, and thus the prima facie evidentiary prove-up by Petitioner stands unrebutted by competent and persuasive evidence.  

5a.
For example, the Respondent's motion for rehearing [which was FAXed 11-19-1997] is neither an affidavit nor a declaration pursuant to 28 U.S.C. §1746.  RESPONDENT'S LETTER IS UNSIGNED (not even initialed) AND THUS IT IS WHOLLY INADMISSIBLE AND INADEQUATE FOR EVIDENTIARY PURPOSES.  It cannot evidentiarily rebut the DISD's competent, relevant, and persuasive proof.

5b.
Even if I were to find or conclude that the 11-19-1997 letter was "admissible" as evidence, which I do not find, I still would have to find that the Respondent's letter's contents are inadequate, superficial, overly simplistic, and unpersuasive in light of the testimony and trial exhibits that support the DISD's prima facie proof for termination.  One of the main problems with Respondent's letter (and her anticipated/listed "exhibits") was, as I indicated in my show-cause notice letter of 11-19-1997 (at page 2, at paragraph 2):



This statement, however, -- even if it is/was true, -- does not necessarily dispute the DISD's multi-faceted and potentially dispositive allegations asserted in its notice pleading of 10-31-1997, which notice pleading by Mr. Morgan incorporated by reference the DISD's notice of intent to terminate letter which is dated 10-9-1997 (esp. on the 1st page thereof).  For example, a failure to fulfill obligations, deadlines, and performance objectives on an education deficiency plan can constitute viable grounds for termination in accordance with DF (Local) norms noted.

6.
I find that in this case, even after considering Respondent's letter of 11-19-1997, that Respondent has repeatedly failed to fulfill obligations, deadlines, and performance objectives on an education deficiency plan, and I further find that these failures constitute viable grounds for terminating Respondent based upon the DF (Local) norms noted its DISD's notice pleading (which notice pleading incorporated by reference the DISD's notice of intent to terminate letter dated 10-9-1997.

7.
I find that Respondent did not comply with the TEA's specific instructions/directive [in Hon. Joan Howard Allen's letter of 10-17-1997] to supply me with "a copy of the request for the assignment of a certified hearing examiner within three (3) days" of 10-17-1997, or at any time thereafter.  This was either gross negligence or conscious disregard of duty.

8.
I find that Respondent did not comply with my specific instructions/directive in the Supplement to Pre-Trial Order and during the pre-hearing conference to attend trial at 3807 Ross Avenue.  This was either gross negligence or grossly reckless disregard of duty.  This was a no-show that Respondent's letter of 11-19-1997 appears to be reluctant to admit.

9.
I find that Respondent did not comply with my specific instructions/directive in my show-cause notice letter for a verified motion in affidavit form or in declaration form as per 28 U.S.C. §1746.  This was gross negligence and grossly reckless disregard of duty.  THIS NON-COMPLIANCE "TIED MY HANDS", so to speak, to accept or find evidentiary weight in the 11-19-1997 letter FAXed to me by Respondent.  An unsigned letter cannot possibly be treated as weighty testimony, much less as an affidavit or a declaration as per 28 U.S.C. §1746.  

10.
I find that DISD has carried its burden of proof, based on the testimony of witnesses Morgan and Warren, that Respondent has failed to comply with the specific instructions and conditions of there deficiency program.  Since Respondent only had an emergency certificate to start with, DISD was not acting improperly by requiring such in Respondent's deficiency plan.  

10a.
This non-compliance with Respondent's deficiency plan was inefficiency and/or incompetency to perform assigned duties, and failure to meet acceptable standards of conduct, and failure to obtain necessary certification, and otherwise constituted "good cause" for terminating Respondent.

11.
Respondent listed only herself as a witness; even so, her no-show and unsigned statements in her motion for rehearing are not evidentiarily competent rebuttal proof against the DISD.

12.
I hereby re-affirm all of the findings of fact expressed (or necessarily implied) within my show-cause notice letter of 11-19-1997, as I then indicated preliminary findings, saying:


In effect, this letter serves, in legal effect, as a "notice -- that provides a preliminary set of findings of fact and conclusions of law, in conjunction with providing Respondent of her opportunity (and deadline) for using a Motion for Rehearing and/or to Reopen Evidence (and/or for urging any other motion she deems appropriate at this time).

which preliminary findings are hereby incorporated herein by reference, as such are set forth in said attached Exhibit "A".


II.

CONCLUSIONS OF LAW
1.
Respondent received at least minimal Due Process, procedurally speaking, e.g., due notice of hearing, opportunity to present evidence, subpoena witnesses, a chance to move for a rehearing and/or to reopen the evidence, etc.

2.
Respondent's failures to take full advantage of her own Due Process opportunities were caused by her own faults and were not proximately caused by DISD or any third person.

3.
Respondent's post-trial motion for rehearing was unsigned and thus unverified, despite my specific directive otherwise.

4.
All of the conclusions of law preliminarily determined by me in my show-cause notice letter of 11-19-1997 (which is attached hereto as Exhibit "A") are hereby re-affirmed by me.

5.
Mr. Morgan's and Ms. Warren's testimony were both unrebutted, very credible, persuasive, reliable, and supported by exhibits properly noticed in advance;
 thus, the DISD's proof at trial sufficed then and suffices now for DISD's burden of proof.

6.
DISD should be permitted to terminate emergency certificate holder/teacher Respondent based on "inefficiency" and "incompetency", as such is defined in DF (Local) No. 13.

7.
DISD should be permitted to terminate emergency certificate holder/teacher Respondent based on "failure to meet acceptable standards of conduct of employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District", as such is defined in DF (Local) No. 25.

8.
DISD should be permitted to terminate emergency certificate holder/teacher Respondent based upon her "failure to obtain or retain necessary certification", as such is defined in DF (Local) No. 30.

9.
DISD should be permitted to terminate emergency certificate holder/teacher Respondent based upon other "good cause", as such is defined in DF (Local) No. 32, especially since Respondent has not held the necessary certification to continue in the position for which she was hired -- and that failure is based at least in large part on her failure to progress in accordance with her DISD-approved deficiency plan.  See especially, on this point, the factual-mixed-with-expert-opinions testimony of witness Sharon Warren (the DISD's Certification Specialist -- Personnel), at Tr. pages 11-21.
10.
The evidentiary merits of Respondent's unsigned motion for rehearing, even if they were to be procedurally reached, do not justify a reopening of the case further for additional evidence, since Respondent has twice failed to comply with the rather simple orders of this court of first instance.  Default prove-ups that carry prima facie proof burdens (which DISD has carried in this case) have long been recognized as consistent with Due Process, according to both federal
 and state norms of Due Process/"due course of law".

11.
Respondent says "DISD has shown considerable oversight ... when they issued me a contract until the year 2000 without first confirming my certification", missing two key points: 



(1) DISD's contract issuance was limited to terms and conditions that include those which are now the basis of Respondent being terminated by the DISD; and 



(2) DISD's issuance of the contract cannot legally contravene the limits of statutory law such as the Texas Education Code.

12.
Simply because the University of North Texas did not require Respondent to pass the TASP test does not negate the fact that DISD was within its rights to require that the TASP test be passed by Respondent in time to be verified to DISD on or before August 15, 1996
 -- as one of the mandatory terms of her deficiency plan.  The DISD is not bound by UNT's norms.  Respondent cannot unilaterally re-define the terms of her contract with DISD. So, if a deficiency plan requires ant-like planning and performance (to succeed "in season"), then slug-like tardiness is not a valid excuse for non-compliance.

13.
I conclude that Respondent does not hold a valid emergency permit as would require DISD to continue to employ her to teach in DISD schools apart from her satisfying the deficiency plan requirements shown by DISD Exhibits #4, #5, #6, and #7.

14.
Due to November 29, 1997 being a Saturday, the 45-day timeline expires on Monday, December 1, 1997, so this set of findings, conclusions, and recommendation is submitted (via FAX and by first class U.S. mail today) timely.

15.
Petitioner DISD's petition is based on good cause and thus should be granted forthwith.


II.

RECOMMENDATION
1.
Petitioner DISD's petition should be granted, in conjunction with approving the findings of fact noted above, and in conjunction with adopting the conclusions of law noted above; accordingly, Respondent should be terminated by the DISD.
ORDERED and SIGNED this 1st day of December, A.D. 1997.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING
FAXed and mailed on 12-1-1997 to:
Dallas I.S.D. Superintendent [FAX @ 214/989-5522]
Ms. Marisela Barrera

attention: Mr. William Morgan
5746 Vickery Blvd. #2

3807 Ross Avenue, Dallas TX 75294
Dallas, TX  75206
    �See generally DISD's Exhibit #2.


    �This precludes any "unfair surprise" to Respondent.


    �Consider, accord, how "due process" is applied in federal bankruptcy proceeding contexts by the "notice and hearing" norm of 11 U.S.C. § 102(1), which defines "after notice and a hearing" as:





(A) means after such notice as is appropriate in the particular circumstances, and such opportunity for a hearing as is appropriate in the particular circumstances; but





(B) authorizes the act without an actual hearing if such notice is given properly and if --





	(i) such a hearing is not requested timely by a party in interest; or





	(ii) there is insufficient time for a hearing to be commenced before such act must be done, and the court authorizes such act ...


    �See, accord, paragraph #12 in DISD Exhibit #1.  Also, said contract itself (in ¶4) requires maintaining adequate credentials.


    �See DISD's Exhibit #5, warning Respondent on May 20, 1996 that she needed to pass the TASP test and verify such passage to DISD by August 15, 1996 in order to avoid being in non-compliance with here deficiency plan.  Respondent impliedly admitted to this failure in here motion for rehearing that indicates that she is still waiting -- to see if she passed the TASP test that she took on November 8, 1997, with the results not be known until almost Thanksgiving 1997.


    �Zoömorphic analogies derived from Prov. 6.
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