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FIRST AMENDED

INDEPENDENT HEARING EXAMINER'S


RECOMMENDATION
On the 18th day of June 1996, the above styled and numbered case in the matter of the proposed termination of RICHARD E. ROGERS came on to be heard before the Independent Hearing Examiner of the Commission of Education of the State of Texas at the Houston Independent School District Weslayan Building B, 3310 Cummins Lane, Houston, Texas 77027.

Emmett Sterling Huff, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commission of Education.  Petitioner is represented by Laurence W. Watts, Attorney at Law, Watts & Associates, 24 Greenway Plaza, Suite 405, Houston, Texas 77046.  Respondent is represented by David Thompson, Attorney at Law, Bracewell & Patterson, South Tower Pennzoil Place, 711 Louisiana, Suite 2900, Houston, Texas 77002.

The hearing officer having examined the papers of the case and heard the evidence and argument of counsel finds that he has jurisdiction of the case and the parties pursuant to Section 21.251 of the Texas Education Code.

The parties, in writing, waive the right to a recommendation by the date prescribed by Subsection (a) Section 21.257 of the Texas Education Code.


FINDINGS OF FACT
1.
On June 2, 1987, the Petitioner, Richard D. Rogers (Rogers), was issued and presently holds Teacher's Contract (continuing) 139-50-1097 which was duly filed on June 5, 1987.

2.
Rogers is certified to teach Diesel and Bus Mechanics only.

3.
Ellis William Douglas (Douglas), principal, at Barbara Jordan High School for Careers implemented a district wide change to Core Curriculum mandated by the Houston Independent School District (HISD) Board of Education (Board) for school year 1995/1996.

4.
Douglas decided and recommended that the Diesel and Bus Mechanics program at Barbara Jordan High School be eliminated beginning school year 1995/1996.

5.
The Diesel and Bus Mechanics program at Barbara Jordan High School is the only Diesel and Bus Mechanics program or position in HISD.

6.
The equipment for the Diesel and Bus Mechanics program remains in place at Barbara Jordan High School.

7.
Rogers was employed as a substitute teacher at Barbara Jordan High School during school year 1995/1996.

8.
Rogers provided a revised Statement of Qualifications for Secondary Vocational Education Certification (SOQ) on August 15, 1995.

9.
Rogers, while a teacher at Barbara Jordan High School, engaged in conduct designed to upset Douglas, create staff problems, involve students in controversy, challenge the authority of Douglas, and attack Douglas's creditability.

10.
Rogers while a teacher at Barbara Jordan High School filed two grievances against Douglas, an EEOC complaint and engaged in activity as a member and steward for the H.F.I - A.F.L. - C.I.O.

11.
Douglas as principal at Barbara Jordan High School engaged in conduct which allowed Rogers to escalate his attack outside the building into the union, administrative, and EEOC arenas.

12.
Houston Independent School District has shown by a preponderance of the evidence that elimination of the Diesel and Bus Mechanics program at Barbara Jordan High School was based upon legitimate education and economic reasons.

13.
The hearing officer finds no believable evidence that the elimination of the Diesel and Bus Mechanics program at Barbara Jordan High School was retaliatory for any constitutionally protected activity of Rogers.

14.
HISD administration reviewed the SOQ provided by Rogers, did not investigate it, and on January 29, 1996 found that Rogers was qualified to teach only Diesel and Bus Mechanics and that no program was offered in the District for his specialty.

15.
Rogers did not know or have reasonable opportunity to know that on March 7, 1996 the Board would consider the issue of termination of his continuing contract.

16.
On March 7, 1996, a meeting of the Houston Independent School District Board of Education was held pursuant to a duly posted "official agenda and meeting notice."

17.
On March 7, 1996, an executive session was held on personnel matters under the notice provided at Page 2 Paragraph C (a) of the agenda found at District Exhibit 5.

18.
On March 7, 1996 in open session, the Board of Education approved a recommendation that authorized the Superintendent of Schools to give Mr. Richard E. Rogers notice that a proposed action to terminate his contract was pending before the Board.

19.
On March 15, 1996, Rogers was given notice that the Board intended to terminate his continuing contract.

20.
The hearing officer finds no believable evidence that the decision to recommend termination of Rogers's contract was retaliatory for or substantially motivated by any constitutionally protected activity of Rogers.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the facts of the case, the hearing examiner makes the following Conclusions of Law:

1.
The Executive Session held on March 7, 1996 is in violation of Section 551.002, the Open Meetings Requirement, of the Open Meetings Act, Texas Government Code.

2.
Rogers had a right to know that the issue of termination of his continuing contract would be discussed in Executive Session on March 7, 1996.  Point Isabel Independent School District v. Hinojosa, 797 S.W.2d 176 (Tex. App.--Corpus Christi 1990, n.w.h.).  City of San Antonio v. Fourth Court of Appeals, 820 S.W.2d 762 (Tex. 1991).  Cox Enterprises, Inc. v. Austin Independent School District, 706 S.W.2d 956 (Tex. 1986).

3.
The Act of the Board that authorized the Superintendent of Schools to give Mr. Richard E. Rogers notice that a proposed action to terminate his contract was pending before the Board is voidable.

4.
The decision to eliminate the Diesel and Bus Mechanics program at Barbara Jordan High School was based on legitimate non-retaliatory educational and economic grounds.

5.
The decision to recommend termination of Rogers's contract was not substantially motivated by or in retaliation for any activity of Rogers that is constitutionally protected.

6.
The Board, if it chooses to do so, may terminate Rogers under the authority reserved to it by Section 11.151 (b) and (d) of the Texas Education Code.


RECOMMENDATION
After due consideration of the evidence in this case, the arguments of counsel and the law it is:

RECOMMENDED that the Board direct the Superintendent to allow Mr. Rogers to submit a revised Statement of Qualification; HISD administration reconsider his qualifications to teach a vocational subject other than Diesel and Bus Mechanics; and that reasonable effort be taken to place him in a teaching or non-teaching job within the District.

SIGNED this 13th day of August 1996.

__________________________________________

EMMETT STERLING HUFF

INDEPENDENT HEARING EXAMINER
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