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RECOMMENDATION FOR DECISION

Petitioner Poteet I.S.D. proposes to terminate the term contract of its Superintendent, Joe N. Garza, Jr.  This matter was assigned to the undersigned hearing examiner to conduct a hearing and make recommended findings of fact and conclusions of law to the Board of Trustees.  After considering the evidence, the undersigned examiner makes the following Findings of Fact based upon a preponderance of the evidence.

I. FINDINGS OF FACT

1.
Respondent Joe N. Garza, Jr. was employed as Superintendent of Poteet I.S.D. by term contract signed by Mr. Garza on June 14, 1995 and the Board President and Secretary on June 15, 1995.  The effective date of the contract is not specified in the contract.  The contract was for a term ending June 30, 1998.


2.
On March 7, 1996, the Board of Trustees of Poteet I.S.D. and the Superintendent  entered into a new term contract, whereby the term of the Superintendent's contract was extended through June 30, 1999.  The effective date of this contract was July 1, 1996.  The 1996 contract is the current contract between the parties.


3.
Mr. Garza also serves as the personnel officer for the District.


4.
On May 12, 1997, the Board of Trustees voted to suspend Mr. Garza with pay, pending an investigation of complaints and allegations about the Superintendent.


5.
On May 15, 1997, Mr. Garza was given written notice of his suspension with pay.


6.
On July 28, 1997, the Board of Trustees received an investigative report regarding the Superintendent’s conduct and voted to give Mr. Garza notice of proposed intent to terminate his contract.


7.
Mr. Garza  was given written notice of proposed intent to terminate his contract and made timely request for a hearing.


8.
At its meeting on December 15, 1997, the Board of Trustees adopted a Resolution amending the reasons relied upon as good cause for Mr. Garza's proposed termination.


9.
By letter of December 15, 1997, and pursuant to the Resolution of the Board or Trustees, the Board President gave Mr. Garza written amended notice of the Board's proposed intent to terminate Mr. Garza for good cause, stating the reasons relied upon and declaring same to be good cause.


10.
None of the new reasons listed in the amended notice of termination occurred after Joe N. Garza had been suspended and proposed for termination.


11.
In the amended notice, the Board proposes to terminate Mr. Garza for five reasons, numbered 1 through 5.  The amended notice states that these reasons, if true, constitute good cause for termination of Mr. Garza's contract as Superintendent.


12.
At the hearing, the District elected not to proceed with reason number 4 as a basis for termination.

Reason No. 1: Check cashing incident

13.
On December 6, 1995 Mr. Garza signed a purchase order requesting a check for $120.00 to cover his registration for the 1995 Annual Winter Conference of the Texas Association of School Personnel Administrators "TASPA".


14.
The same day, the District issued a check in the amount of $120.00 made payable to "TASPA" for Mr. Garza's registration.  The check was given to Mr. Garza.


15.
On December 7, 1995, Mr. Garza endorsed and cashed the check.

He attended the conference on December 7 and 8, 1995, but did not pay the registration fee.


16.
On December 18, 1995, Mr. Garza voluntarily reimbursed the District by personal check for the $120.00 that he obtained by endorsing and cashing the check made out to "TASPA".


17.
During his June, 1996 audit , the District's external auditor, Charles Valenta discovered that the $120.00 check made payable to TASPA had been endorsed and cashed by Mr. Garza.


18.
The auditor questioned Mr. Garza about endorsing and cashing the check.  The Superintendent told the auditor it was a mistake.  This conversation between the auditor and the Superintendent about the check endorsement occurred approximately June 4, 1996.


19.
Mr. Valenta reported the incident to the Board on July 8, 1996.  The Board directed the Superintendent to send a letter to the President of Victoria Bank in Victoria and Poteet Victoria Bank informing them of bank procedure.


20.
In compliance with the Board's directive, the Superintendent wrote a letter to Mr. John Stumpf, Regional President of Norwest Texas N.A. dated July 25, 1996 explaining that "Without checking the name of the payee, I inadvertently cashed the check at the Poteet branch of Victoria Bank & Trust on December 7, 1995."  The letter further states that the bank also mistakenly cashed an improperly endorsed check by another employee and that the purpose of the letter was to bring the matter to the bank's "attention so that precautionary measures may be taken to avoid a future incident.


21.
The Board took no disciplinary action against the Superintendent relating to December 1995 incident.


22.
On November 20, 1996, the Board sent Mr. Garza a Memorandum setting forth a number of areas of concern and recommendations for Mr. Garza's improvement in his position as Superintendent.  In this Memorandum, the check cashing incident was listed as an area of concern.  Mr. Garza was instructed not to cash any District checks in the future not made payable to him personally.  The Board thus chose remediation as a disciplinary measure rather than termination.


23.
Since the November 20, 1996 Memorandum, Mr. Garza has not cashed any other checks not made payable to him.


24.
The allegation contained in section 1 of the December 15, 1997 amended notice of intent to terminate is true.


25.
The Board's failure to take action to terminate Mr. Garza's contract when it first learned of the check cashing incident indicates that the Board did not consider this incident to be inconsistent with the continued existence of the employer/employee relationship.

Reason No. 2: Failure to apply for temporary permit for English teacher

26.
On July 22, 1996, the Superintendent recommended to the Board of Trustees the employment of Barbara Shelton as a high school English teacher for the 1996-97 school year.


27.
At the time of recommending Ms. Shelton as a high school English teacher, she had no teaching certificate, no temporary permit, and had not passed the ExCet test.


28.
The Board approved Ms. Shelton for employment at the July 22, 1996 Board meeting.


29.
The District could not employ Ms. Shelton as a teacher unless she applied for and received a temporary permit from Region 20.


30.
Ms. Shelton started work in August, 1996.  No application for temporary permit was submitted to Region 20 until February, 1997.


31.
On March 10, 1997, the District received notice from Region 20 that a nonrenewable permit had been issued Ms. Shelton for the period 8/12/96 through 8/12/97.


32.
The allegation contained in section 2 of the December 15, 1997 amended notice of intent to terminate is true.


33.
The Board did not provide Mr. Garza with an opportunity to remediate this alleged deficiency.

Reason Nos. 3, 5: Hiring of High School Principal on Two Year Term contract rather than probationary contract

34.
On July 15, 1996, the Superintendent recommended to the Board of Trustees the employment of Richard Lopez as Principal of the Poteet High School on a 220 day contract beginning with the 1996-97 school year.  The Board approved the recommendation.


35.
The 1996-97 school year was the first year in which Mr. Lopez was employed by the District in any capacity.  The District was required by law to employ him on a one-year, probationary contract.


36.
A two year term contract was prepared by the Superintendent’s secretary, Fay Jenkins, under the direction of the Superintendent for the employment of Mr. Lopez.  The contract was executed by Mr. Lopez on July 19, 1996 and by Mr. Henry Garcia on behalf of the Board of Trustees on July 22, 1996.


37.
On February 13, 1997, the Superintendent wrote a letter to Mr. Lopez stating that “In accordance with DCB(Legal) and DCA(Legal) of the board policy manual, you [Mr. Lopez] must serve a one year probationary period upon initial employment in the District.”  The letter also states “You [Mr. Lopez] received a two year contract beginning in August 1996, and ending in June of 1998.  The letter states it was issued since the Lopez contract did not stipulate the probationary period.


38.
Mr. Lopez signed the letter acknowledging his agreement with the letter.


39.
Mr. Garza did not instruct Fay Jenkins to alter Mr. Lopez's executed term contract and change it into a probationary contract.


40.
The allegations of misconduct as detailed in section 3 of the December 15, 1997 amended notice of proposed intent to terminate is true.


41.
Allegation number 5 is not true.


42.
The Board has not adopted any written policies designating and defining good cause for dismissal during the term of a contract.


43.
Although allegation nos. 1, 2 and 3 against Mr. Garza are true, they are not inconsistent with the continued existence of the employer/employee relationship and do not constitute good cause to terminate his term contract.

DISCUSSION

The examiner has no doubt that a majority of the Board of Trustees of the Poteet I.S.D. wants to fire Mr. Garza.  The Board, however, granted Mr. Garza a term contract that guarantees his employment through June 30, 1999.  This contract may only be terminated for "good cause" as defined by the Board.  In the absence of a Board policy defining good cause for termination, good cause for discharging an employee is defined as the employee's failure to perform the duties and scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer/employee relationship.  McGilvray v. Boyd I.S.D., Dkt. No. 185-R2-597 (Comm'r Educ. 1997); Lee Wright, Inc. v. Hall, 840 S.W. 2d 572, 580 (Tex. App. - Houston [1st Dist.] 1992, no writ).


On May 12, 1997, the Board suspended Mr. Garza and employed counsel to conduct an investigation as to whether good cause existed to terminate Mr. Garza's contract.  As a result of the investigation, the Board narrowed allegations of misconduct to five proposed reasons for termination detailed in its December 15, 1997 amended notice of proposed intent to terminate.  At the hearing, the District withdrew one of the reasons, leaving four reasons for the examiner to consider in support of good cause to terminate.


The first reason alleged was Mr. Garza's admitted cashing of a District check for $120.00 that was made payable to TASPA to pay Mr. Garza's registration fee at the 1995 winter conference.  It is undisputed that Mr. Garza cashed the check, that he did not use the money to pay for his registration at the conference and that he returned the money voluntarily within a few days.  Mr. Garza's cashing of the check was discovered in June, 1996 by the District's outside auditor, and brought before the Board in July, 1996.


It is most significant to the examiner that the Board knew about the check incident in July, 1996 and failed to take any action to terminate Mr. Garza's employment.  Instead, the Board instructed Mr. Garza to write a letter to the District's bank so that the bank would not similarly cash District checks in the future.  In November, 1996, the Board wrote a detailed Memorandum to Mr. Garza listing concerns about his performance.  The check cashing incident was included as a concern, and he was directed in the Memorandum not to cash any more checks not made payable to him.


The Board's full knowledge of the incident in July, 1996 and its failure to propose termination at that time indicates that the Board was satisfied with Mr. Garza's explanation that his cashing of the check was a mistake.  The Board's failure to act also evidences that the check cashing incident was not, in the opinion of the Board, inconsistent with the continued existence of the employer/employee relationship.  While the Board may have not been compelled to offer Mr. Garza the opportunity to remediate this deficiency, the Board chose remediation as opposed to termination.


The second incident concerned Mr. Garza's recommendation that the Board hire Barbara Shelton to teach English.  The Board proposes termination because the District did not timely apply for a temporary permit for Ms. Shelton.  Ultimately, a permit was issued, retroactive to the beginning of the school year.  Testimony offered by both parties failed to support this incident as constituting good cause for termination.  This matter seems appropriate for remediation.


The remaining allegations concerned the hiring of Mr. Lopez as high school principal on a two year, term contract as opposed to a probationary contract (as required by law).  The evidence was not clear as to why Mr. Lopez was given a term contract to sign instead of a probationary contract.  Again, Mr. Garza ultimately voluntarily corrected this problem by having Mr. Lopez acknowledge his probationary status.  No harm resulted to the school district.


There was also a serious allegation that Mr. Garza instructed his secretary, Ms. Jenkins, to alter the term contract signed by Mr. Lopez and change it to a probationary contract.  The only evidence offered to support this allegation was Ms. Jenkins' testimony.  Mr. Garza denied the allegation.  The examiner finds that the District failed to prove this allegation by a preponderance of the evidence.


In sum, it is clear that Mr. Garza admittedly made mistakes as Superintendent for Poteet I.S.D.  The examiner was not convinced, however, that these mistakes warranted termination for good cause.

CONCLUSIONS OF LAW


1.
The Board of Trustees may terminate the Superintendent's term contract for good cause as determined by the Board.  Tex. Educ. Code Sec. 21.211.


2.
In the absence of a Board policy defining good cause for termination, good cause for discharging an employee is defined as the employee's failure to perform the duties and scope of employment that a person of ordinary prudence would have done under the same of similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer/employee relationship.  McGilvray v. Boyd I.S.D., Dkt. No. 185-R2-597 (Comm'r Educ. 1997); Lee Wright, Inc. v. Hall, 840 S.W. 2d 572, 580 (Tex. App. - Houston [1st Dist.] 1992, no writ).


3.
The hearing examiner has jurisdiction to issue findings of fact and conclusions of law and make a recommendation to the Board pursuant to Section 21.253 of the Texas Education Code.


4.
Good cause does not exist to terminate Mr. Garza's term contract as Superintendent of the Poteet I.S.D.

RECOMMENDATION

The undersigned hearing examiner recommends that the Board of Trustees of the Poteet I.S.D. reinstate Mr. Garza as Superintendent of the Poteet I.S.D. for the duration of his term contract.


SIGNED on this ___ day of March, 1998.






________________________________






David Jed Williams






Certified Independent Hearing Examiner
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