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Statement of the Case
Pursuant to Section 21.251 of the Texas Education Code, the undersigned conducted an evidentiary hearing on October 7, 1996 at facilities provided by the Austin Independent School District (the "District" or "AISD") to determine whether just cause had been established for a suspension without pay of Mr. Michael Boyer, a teacher at Houston Elementary School.  The parties agreed to a modest extension of time for the undersigned to issue a final decision and recommendation as allowed by Texas Education Code Section 21.257.  The issuance of the decision in this matter was agreed to be on or before October 31, 1996, and this objective has been met.

Both the District and Mr. Boyer were represented by counsel, respectively, Mr. James Raup and Ms. Martha Owen.  The parties submitted approximately 20 exhibits and offered oral testimony.  Both parties also offered brief arguments related to the issues involved in the proceeding as well as the statutory guidelines and any pertinent case law.


Executive Summary
In the following paragraphs, the Examiner offers findings of fact and conclusions of law respecting an ultimate recommendation to modify the decision of the Superintendent of the District to suspend Mr. Boyer without pay.  The evidence of record establishes no pattern of activities that raise substantial questions as to the ability of Mr. Boyer to effectively perform his duties as a teacher.  The evidence presented concerning a single incident does not support the decision of the Superintendent to suspend the employee without pay for three days.


Findings of Fact
After due consideration of the evidence and any matters officially noticed, the Examiner makes the following findings of fact.

1. Ms. Iona Jaimes, former principal at Houston Elementary, submitted a memorandum to Mr. Eugenio Hinojosa on April 18, 1996 detailing allegations made by a parent of a student in Mr. Boyer's class concerning the taping of certain students to desks and chairs.  The memorandum also described interviews with several students that confirmed the use of tape on or about their desks and chairs for discipline on either April 15 or 16, 1996.  In addition, the memo recaps information provided the principal through Officer McLarty during interviews with several children in Ms. Jaimes' office.  Adm. Ex. 1.

2. Principal Jaimes issued a written memo to Mr. Boyer on September 28, 1995 concerning the status of a class early that morning and raised concern as to whether students were on task and were properly seated and attentive to the instruction.  Mr. Boyer provided a response to the memo in which Mr. Boyer complained that the criticism from the memo was not fair and affirmed his difficulty in working with several students including Paul M.  Mr. Boyer thought that the pertinent time frame early on the particular morning did not fairly represent typical activities in the classroom.  Adm. Ex. 2.

3. Officer McLarty of the Austin Independent School District Police Patrol Division submitted a report concerning interviews had with several students following a complaint to Ms. Jaimes from a concerned parent about the taping of certain children to their desks/chair area for discipline control in Mr. Boyer's class.  The officer determined no independent confirmation of the allegations of Joey C. that his hands had been bound to a chair or that he had been left in the classroom while other students went to lunch.  There was agreement by several students interviewed that tape was placed in their desk and chair area to act as a confinement technique.  There was also confirming testimony that Paul M. had his hands taped together.  No student reported any pain or discomfort from Mr. Boyer's actions.  Officer McLarty forwarded the case to the District Attorney's office for disposition without formal charges.  Adm. Ex. 3.

4. Ms. Nettie Roby, Assistant Principal at Houston Elementary, recommended that Mr. Boyer seek guidance from a behavior specialist from the Dill Alternative School to observe activities in his class in January, 1996.  Adm. Ex. 5.

5. The attendance record for Mr. Boyer's class during April, 1996 indicates that Natasha H. was present on days April 15-17; Paul M. was present on April 15 and absent on April 16 and 17; Aaron C., Joseph C., Schuyler C., Robert T., Albert P. and Derricka G. were all present April 15 through 17.  Adrianna R. is shown to be absent on April 15 and present on April 16 and 17.  Adm. Ex. 5.

6. By letter dated April 17, 1996, Mr. Boyer was reassigned to the library/media center effective April 18, 1996 pending investigation of the taping episode.  Adm. Ex. 6.

7. By letter dated May 27, 1996, Alfred Williams, Executive Director of Personnel, AISD, announced a meeting prior to presenting a recommendation by Ms. Jaimes and Mr. Hinojasa for a ten-day suspension without pay for Mr. Boyer to the Superintendent.  Adm. Ex. 7.

8. By letter dated June 27, 1996, Mr. Williams announced his decision to recommend to the Superintendent that Mr. Boyer be suspended for three days without pay rather than the principal's recommendation of ten days without pay.  Mr. Boyer was given the opportunity to seek a hearing relative to the proposed suspension.  Adm. Ex. 8.

9. By letter dated August 6, 1996, Mr. Williams advised Mr. Boyer that the Austin Independent School District Board of Directors voted to suspend Mr. Boyer for three days without pay as a result of inappropriate disciplinary actions, in the absence of a hearing request to the Commissioner of Education.  Adm. Ex. 9.

10. The AISD has a written policy governing contracts with its professional employees which details a variety of matters including, as pertinent, hearing and appeal procedures for teachers subject to a suspension without pay.  Adm. Ex. 10.

11. On September 2, 1993, Principal Jaimes offered a memo to Ms. Juanita Olivarez seeking a higher pay level for Mr. Boyer, who at that time was a Chapter 1 teacher assistant.  Boyer Ex. 1.

12. Houston Elementary School has a campus improvement plan for the time frame of 1995-1998 in which a variety of long-term goals and objectives are set forth.  Boyer Ex. 2.

13. The Travis County District Attorney's office declined prosecution of the case prepared by Officer McLarty stating that the acts of Mr. Boyer could be compared to "time out."  The declination was dated April 24, 1996.  Boyer Ex. 3.

14. On November 7, 1995, Ms. Roby made a walk-through of Mr. Boyer's class noting, among other things, the teacher's satisfactory management of student behavior.  Boyer Ex. 4.

15. Mr. Boyer's AISD classified employee performance evaluation dated May 24, 1994 indicated that performance expectations were generally exceeded.  Boyer Ex. 5.

16. The Texas Teacher Appraisal System observation form concerning an observation on March 1, 1995 by Ms. Roby indicated a satisfactory performance by Mr. Boyer including particular compliments toward managing student behavior.  Boyer Ex. 6.

17. Mr. Boyer referred several students to the Houston Elementary principal's office for disciplinary matters during the 1995-1996 school year.  In addition, other teachers at the school, as well as substitute teachers both before and after the taping incident, that observed behavior problems with students assigned to Mr. Boyer submitted referrals to the office.  Boyer Ex. 7.

18. Mr. Boyer received comments from substitute teachers concerning behavior and general performance in the classroom in his absence.  Boyer Ex. 8.

19. Mr. Boyer submitted a written statement to the District in response to an allegation that he had "taped students to their desk."  Mr. Boyer's response was that tape was used to set a boundary around the desk and chair area, but that no tape was placed on a student's body or clothing.  Boyer Ex. 9.

20. The Texas Teacher Appraisal System observation conducted by Ms. Roby on activities of Mr. Boyer on February 7, 1996 was generally favorable, however, the report was later modified to reflect revisions to Item Nos. 5 and 9 concerning behavior and supportive environment on May 21, 1996.  Boyer Ex. 10.

21. The appraisal record of Mr. Boyer concerning the school year 1995-1996 indicates a meeting of expectations, however, Mr. Boyer did not sign the appraisal dated May 21, 1996 because of the pending taping dispute and reassignment related thereto.  Boyer Ex. 11.

22. Mr. Jim Whitefield, behavior specialist at the Dill Alternative School, provided a consultation summary to Mr. Boyer concerning observations of Mr. Boyer's classroom on September 23, 26 and 27, 1996.  Generally, the consultation was favorable toward the efforts of Mr. Boyer.  Boyer Ex. 12.

23. Mr. Boyer filed a formal request for hearing to the Commissioner of Education on August 20, 1996.  TEA Records.

24. In March, 1996, Ms. Jaimes was critical of child referrals during lunch time submitted by Mr. Boyer; Ms. Jaimes suggested only clearly disruptive behavior in the classroom warranted referral.  Tr. 24, 165-167.

25. Mr. Boyer did not seek guidance from the Dill Alternative School or Houston Elementary counselors.  Tr. 25, 61-65, 107-110, 202.

26. Ms. Jaimes and Dr. Anderson find the taping technique for discipline inappropriate.  Tr. 30, 129-130, 139.

27. Ms. Jaimes' recommended a ten-day suspension without pay.  Tr. 31-32.

28. The only children interviewed by Ms. Jaimes were ones alleging taping.  Ms. Roby was not called into the interviews of students or Mr. Boyer.  Tr. 52, 112.

29. Ms. Jaimes did not recall any referrals from Mr. Boyer following the cafeteria referrals in March, 1996.  Tr. 58.

30. On April 18, 1996, Ms. Jaimes reassigned Mr. Boyer to the media center for the remainder of the school year.  Tr. 70-72.

31. "Time out" is used at Houston Elementary.  Tr. 75, 125.

32. Paul M.'s mother was aware of Paul being in "time out," and had received report card comments, a phone conference from Mr. Boyer at home and numerous phone calls at work during the school day concerning Paul's behavior.  Tr. 92, 96-103.

33. Ms. Roby was familiar with office referrals of Joey C., Schuyler C. and Paul M. for behavior problems.  Tr. 115-124.

34. Dr. Anderson has never observed Mr. Boyer teaching.  Tr. 135.

35. Mr. Boyer used a code of conduct contract with students, warnings, time outs, referrals, visits to other first grade classes and a request to Ms. Roby to reassign students to try to handle his "active" class.  Tr. 154-161, 170-171.

36. Mr. Boyer admitted applying tape to four or five children's desks/chairs as a boundary--with the tape in place for no more than 15 or 20 minutes.  The tape did not touch the children's body or clothes.  Tr. 172-173, 213.

37. Mr. Boyer did not apply tape to Paul M.'s hands.  Tr. 175-176.

38. At the start of this school year, Paul M. hugged Mr. Boyer saying he had missed him.  Tr. 195.

39. Adrianna R. did not see Paul M.'s hands taped by the teacher.  Tr. 218.

40. Paul M.'s behavior was good after Mr. Boyer left.  Tr. 219-222.

41. Paul M. was wrapping his hands with tape connecting his chair and desk.  Tr. 223-226.

42. Ms. Roby has observed Paul M. in his seat and on task in his second grade class this school year.  Tr. 112.


Discussion
In the Examiner's opinion, the District has not proven its case by a preponderance of the evidence.  The District has presented evidence, much of it corroborated by Mr. Boyer, as to a taping episode but the more severe allegations of Mr. Boyer actually taping children's hands to the desk, taping hands of a student together, and detaining children from going to lunch have not been established.  It has been established that Mr. Boyer used poor judgment in not seeking guidance from the LST and Dill Alternative School professionals and it appears Mr. Boyer may have been overly defensive about criticisms or suggestions offered by Principal Jaimes, but the evidence presented in this proceeding does not warrant a suspension without pay and the resulting ramifications on Mr. Boyer's record therefrom.  A letter of reprimand stating that Mr. Boyer did not seek advance permission to use an admittedly unorthodox behavior technique and a failure to utilize available resources within the school and within the District to facilitate behavior improving techniques would suffice.  As Mr. Boyer plainly stated, the manner in which this episode was handled by Ms. Jaimes and the Administration is of minimal value and may well have been far more detrimental to the children than any taping episode.

It is conceded by the District, the suspension is based upon a single, apparently, isolated incident in April, 1996.  Mr. Boyer has renewed his assignment at Houston Elementary for this current school year and apparently is performing in a satisfactory fashion.

It is rather obvious that there has been some tension between former Principal Jaimes and Mr. Boyer.  The evidence taken as a whole indicates a crying out of concern by Mr. Boyer as to several behavior problems in his first grade class in 1995 and 1996.  The system in place at Houston Elementary School did not serve to improve a chronic behavior problem.  It appears that many sides share the responsibility of this failure, not only Mr. Boyer.  The taping episode appears to have been a desperate attempt by Mr. Boyer to gain control of a classroom that he had struggled with throughout the term.  The interesting thing is that maybe the technique, which was uniformly criticized by District witnesses, may have actually helped the behavior of Paul M. according to one of the more credible witnesses in the proceeding, Student Adrianna.  Her comments were that the behavior of Paul materially improved after the taping incident.   Further, according to Ms. Roby, a recent evaluation of Paul indicates that he is doing well in second grade.

Although counsel for the District raised a legitimate question as to whether Adrianna was present on the day on which Paul's hands were taped, the Examiner chooses to rely upon the testimony of the student in contrast to the attendance record for April 15, 1996.  Adrianna, the only student testifying in the record, stated that Paul's hands were not taped by the teacher.  The mother of another student, Natasha, saw tape around Paul's hands, but such was the result of Paul playing with the tape, rather than the teacher taping his hands.  As concluded by the AISD police officer, the allegations of a student's hands being taped to his desk or the inability of a student to go to lunch were not substantiated, either in the prior interview process by the patrolman or in this record.

Although Paul did not present evidence in the hearing, Paul's mother did testify.  Her observations that Paul was afraid of Mr. Boyer and did not wish to continue in his class seem at odds as to Paul's behavior upon seeing his teacher at the start of this school year.  Further, Paul's mother confirmed a chronic problem with Paul's behavior and substantial efforts by Mr. Boyer to seek her help in modifying Paul's behavior, during the school year.

Ms. Roby, who is responsible for most of the discipline at Houston Elementary and handles the majority of the student referrals, was not specifically involved in the taping episode investigation by former Principal Jaimes.  Ms. Roby had previously offered satisfactory reports of Mr. Boyer's management of his class, but did confirm a weakness of Mr. Boyer not to follow-up on LST and Dill resources for dealing with particular behavior problems.  Considering that the District pointed only to the single taping episode in April, 1996 as the sole basis of the suspension, the pertinence of Ms. Roby's testimony was substantially diminished.  Curiously, Ms. Roby was not involved in the investigation either by Ms. Jaimes or the AISD police department.  The absence of Ms. Roby from the investigation clouds the integrity of the former principal's recommendation.

The final witness for the District, Dr. Anderson, offered his expert opinion that the taping technique was not a proper means of shaping behavior of a first grader.  It is important to note, however, that Dr. Anderson's colleague at Dill, Mr. Whitefield, offered a generally satisfactory summary of the behavior and classroom management techniques employed by Mr. Boyer in September, 1996.  This analysis seems to confirm that, but for the April, 1996 episode, Mr. Boyer has been and continues to be an effective teacher.

One issue that occupied the interest of the parties concerns possible retaliation for Mr. Boyer seeking union assistance.  This issue is not a factor in the recommendation herein.

The primary evidence presented by the District was through the oral testimony of Ms. Jaimes and the reports of Ms. Jaimes and Officer McLarty in Adm. Ex. 1 and 3.  Officer McLarty did not testify.  Without the testimony of Mr. Boyer, Student Adrianna and Natasha's mother, a suspension without pay would be in order.  The District presented no eyewitnesses, whereas Mr. Boyer presented three eyewitnesses to the taping episode.  The eyewitness testimony powerfully eroded the allegations and children's comments contained in the Jaimes and McLarty reports.  The Examiner concludes that the proposed suspension would not be appropriate since the evidence presented by the District does not meet its statutory burden of establishing "just cause" by a preponderance of the evidence as set forth in Texas Education Code Section 21.256(h).

A careful review of the arguments and cases cited by the parties in their post-hearing briefs confirms the above analysis of the facts in this case.  If proven by the preponderance of the evidence, the allegations and concerns in Ms. Jaimes' report and Mr. McLarty's report would warrant a suspension without pay.  The prima facie evidence presented by the District has been effectively rebutted and mitigated by the eyewitnesses presented by Mr. Boyer.

In summary, Mr. Boyer, out of a sense of frustration in dealing with a class occasionally dominated by several disruptive students, chose to employ a rather unusual behavior technique to try to minimize disruption by certain students in using masking tape to provide a boundary for those students.  Although one student apparently had tape on or around his hands, there is no probative evidence that Mr. Boyer was responsible for taping the child's hands and there is no evidence that Mr. Boyer intentionally kept students in such confinement for hours on end, deprived them of the opportunity to go to lunch or taped their hands to the desks as alleged.  Mr. Boyer's frustration was aided by his reluctance to utilize facilities and services available to assist in solving behavioral problems and a misplaced belief that Ms. Jaimes did not want to be bothered with discipline referrals in the absence of very serious behavior issues.  Mr. Boyer took it upon himself to try a novel approach, which arguably may have been effective, but one that should have been cleared previously with Ms. Jaimes and other administrative personnel.  Failure to obtain such clearance warrants a reprimand, but for the reasons set forth previously, not a suspension without pay.

A meeting with former Principal Jaimes, Ms. Roby, affected parents and Mr. Boyer probably could have averted this drawn-out episode.  It is clear that Mr. Boyer does not intend to use any similar taping technique in the future and with exposure to the Dill Alternative School experts and other resources in place, future behavioral problems developing in Mr. Boyer's class can be more easily solved.  A letter in Mr. Boyer's file consistent with the comments above would seem to be the appropriate reaction by the District to this isolated incident.


Conclusions of Law
Pursuant to Texas Education Code Section 21.211(a), the Board of Trustees of the Austin Independent School District may suspend Mr. Boyer without pay upon demonstration of good cause.

Pursuant to Texas Education Code Section 21.251, Mr. Boyer sought an administrative hearing after receiving notice of a proposed suspension without pay for three days.

Pursuant to Texas Education Code Section 21.255 and Section 21.256, the undersigned Examiner has conducted an administrative hearing to determine whether good cause has been demonstrated for the proposed suspension without pay of Mr. Boyer.

Pursuant to Texas Education Code Section 21.257, the assigned Hearing Examiner offers the following recommendation.


Recommendation
After review of all of the evidence of record, including exhibits, oral testimony and argument of counsel, the Examiner recommends that the Board of Trustees of the Austin Independent School District modify the decision of Superintendent James H. Fox, Jr. to suspend without pay for three days Mr. Michael Boyer; and (b) instead, that Mr. Boyer be reimbursed for such three days salary and that the prior suspension be modified to a letter of reprimand.

Respectfully submitted,

______________________________________

Charles E. Munson, Independent Hearing Examiner
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