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FINDINGS OF FACT


1.
Joe Putman is a teacher employed by the Harlandale Independent School District under a continuing contract.


2.
At a special called meeting of the Board of Trustees on April 4, 1996, the Board voted to accept the Superintendent's recommendation to not renew Mr. Putnam's contract with the district.  The non-renewal was based upon allegations of misconduct with students.


3.
By letter dated April 9, 1996, David Sosa, as President of the Board of Trustees, notified Mr. Putnam of the Board's decision.


4.
Mr. Putnam received the letter notifying him of the Board's proposed action on April 12, 1996.


5.
On June 7, 1996, Mr. Putnam mailed a letter to the Board of Trustees and to the Commissioner of Education protesting the proposed action.


6.
The Superintendent's office received Mr. Putnam's letter on June 12, 1996.


7.
On April 10, 1996, Mr. Putnam received correspondence from the San Antonio Police Department requesting his voluntary compliance with an investigation concerning a complaint of indecency with a child (a possible second degree felony).  This indicates that Mr. Putnam was under criminal investigation for the alleged conduct related to the Board's action.

CONCLUSIONS OF LAW


1.
Section 21.158 of the Texas Education Code requires the Board of Trustees to notify the teacher in writing of the Board's proposed action to terminate a continuing contract.  The Board complied with this provision by its April 9, 1996 letter.


2.
Section 21.159(a) of the Texas Education Code requires a teacher desiring to protest a proposed action to "notify the Board of Trustees in writing not later than the 10th day after the date the teacher receives the notice under Section 21.158.


3.
Section 21.253 of the Texas Education Code requires a teacher to file a written request for a hearing before a hearing examiner not later than the 15th day after the date the teacher receives written notice of the proposed action.


4.
Mr. Putnam's notice of protest and request for hearing was untimely under Sections 21.259(a) and 21.253 of the Texas Education Code.


5.
Mr. Putnam's failure to timely comply with the notice provisions was not excused.  Nothing in the hearing procedure requires Mr. Putnam to waive his Fifth Amendment right against self-incrimination in order to avoid automatic termination of employment.  Closs v. Goose Creek Consolidated Independent School District, 874 S.W. 2d 859, 874 (Tex. App. - Texarkana 1994).


6.
Because Mr. Putnam's notice and request were untimely, Mr. Putnam is not entitled to an evidentiary hearing on the merits of his proposed termination under Section 21.159(b) of the Texas Education Code.


7.
If the teacher does not timely request a hearing, the Board shall take the proposed action pursuant to Section 21.159(c) of the Texas Education Code.

DISCUSSION


Joe Putnam is employed by the Harlandale Independent School District as a teacher under a continuing contract.  The Board of Trustees informed Mr. Putnam by letter dated April 9, 1996 that it did not intend to renew his continuing contract due to an allegation and investigation concerning misconduct with a student.  Mr. Putnam received this notice on April 15, 1996 and did not notify the Board of his desire to protest the action within 10 days nor request a hearing within 15 days as required by statute.  The school district filed a motion to dismiss for untimely filing asking the hearing examiner to dismiss the protest because it was not filed timely.


Mr. Putnam does not dispute that his notice of protest and request for a hearing were untimely.  He claims, however, that he was under criminal investigation for the alleged misconduct and that forcing him to comply with the jurisdictional prerequisites of the hearing procedure could cause him to forfeit his Fifth Amendment privilege against self-incrimination.  He claims that it is a denial of his due process rights to force him into such a choice.  Mr. Putnam asserts that the hearing procedure is particularly unfair in light of the requirement that the hearing be held and the recommendation of the hearing examiner be finalized within 45 days.


On August 7, 1996, the hearing examiner conducted a hearing to elicit evidence and argument related solely to the District's motion to dismiss.  After reviewing applicable case law, the examiner has concluded that Mr. Putnam's claims are without merit and that the criminal investigation and/or threat of criminal indictment did not excuse his compliance with the applicable time requirements.


Mr. Putnam is correct that if he had timely requested a hearing, he would have set into motion a hearing process that would include a hearing on the merits of the District's proposed action and issuance of findings, conclusions, and a recommendation by the hearing examiner all within 45 days, with no provision for staying the process until the threat of criminal prosecution was over.  Nothing in the hearing procedure, however, would require that Mr. Putnam waive his Fifth Amendment rights or else lose his job.  There is no requirement that he be compelled to testify, give a statement, or even offer any evidence as a precondition to keeping his job.  He was only required to timely request a hearing within 15 days; the request itself does not compel testimony and does not amount to a waiver of any Fifth Amendment rights.  It only informs the Commissioner and the District that the teacher does not agree with the Board's proposed action and desires a hearing.  At the actual hearing, the school district has the burden to show that its proposed action is proper under applicable legal standards.  The teacher is allowed, but is not compelled, to offer testimony or evidence.  Mr. Putnam would have the choice, but not the compulsion, to testify at such a hearing.


Forcing someone in Mr. Putnam's position to make such a choice is not a denial of due process where the teacher is not forced to waive his rights or face an automatic termination from his job.  Closs v. Goose Creek Consolidated Independent School District, 874 S.W. 2d 859, 874 (Tex. App. - Texarkana 1994).  In the Closs case, for example, the school district held a termination hearing for a school employee while he was under criminal indictment for stealing from the school district.  The school employee argued that conducting the hearing while he was under indictment denied his due process rights because he could not testify on his own behalf at the termination hearing for fear of waving his Fifth Amendment rights.  While the Court noted that the hearing placed the employee in a predicament, it did not amount to a denial of due process by the school board because the employee was not denied the choice of whether to assert his Fifth Amendment rights.  The employee was not forced with automatic termination if he did not waive his rights and testify.  Id.


The Fifth Circuit Court of Appeals reached a similar conclusion in Hoover v. Knight, 678 F. 2d 578 (5th Cir. 1982).  In that case, a county employee complained that a hearing examiner's failure to postpone an administrative hearing amounted to an unconstitutional burden upon her to be free from compelled self-incrimination.  The Court confirmed that such parallel proceedings impose difficult predicaments upon employees in determining whether to risk waiving Fifth Amendment rights to testify in the termination hearing to try and keep employment.  Requiring such a choice, however, does not violate due process where the employees are given the choice whether to waive their rights and are not faced with automatic job termination if he decides not to testify.  Id. at 581.


The examiner finds no compulsion in this hearing procedure requiring a teacher to testify or even offer any evidence at a hearing.  It is true that the hearing procedure is supposed to be completed within 45 days and there is no provision for abatement, absent agreement of the parties.  Hoover, however, confirms that an administrative termination proceeding need not be abated during a criminal investigation or indictment as long as the employee has the option to exercise his rights against self-incrimination and is not penalized for doing so.  Id. at 581.


In sum, forcing Mr. Putnam to timely request a hearing did not impermissibly force him to choose between asserting his Fifth Amendment rights and keeping his job.  Mr. Putnam is therefore not excused from failing to timely request a hearing and is not entitled to a hearing.  The Board is thus free to take the proposed action, as the examiner will take no further action in this matter.

RECOMMENDATION


Based upon the above findings of fact and conclusions of law, the hearing examiner recommends that the Board of Trustees of the Harlandale Independent School District take the proposed action concerning the non-renewal of Joe Putnam's contract for the 1996-97 school year.


SIGNED on this 6th day of December, 1996.





_______________________________





David Jed Williams





Certified Independent Hearing Examiner
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