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FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION FOR DECISION


I. STATEMENT OF THE CASE
On March 16, 1999, Petitioner Brownsville Independent School District, (“Brownsville”) proposed non-renewal of the term contract of  Antonio Mariti Munoz (“Munoz”). Notice was sent to Munoz on March 19, 1999.  On March 30, 1999, Munoz requested a hearing pursuant to Texas Education Code § 21.207.

II. IDENTITY OF THE PARTIES AND ATTORNEYS
Karen Hensley Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency to preside at the hearing.  Petitioner Brownsville is represented by J. Erik Nichols, Attorney At Law of Henslee, Fowler, Hepworth & Schwartz, P.L.L.C., Houston, Texas. Respondent Munoz appeared pro se.      
The evidentiary hearing was conducted before a certified court reporter on August 5, 1999, in Brownsville, Texas. The hearing was closed and the rule was invoked.


III. FINDINGS OF FACT
After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular findings of fact):

1. Munoz is currently employed by Brownsville under a term contract as a teacher at the Oliveira Middle School, where he has taught for the past eleven years (TR 120:5,6) with multiple certifications including art education (TR 118:13,14).

2. There was lack of credible evidence presented at the evidentiary hearing to determine whether Munoz is employed under a one year or a multiple year contract as no copy of his employment contract was offered into evidence.

3. During the 1998-1999 school year Munoz was assigned to teach art education to 6th and 7th graders as he had done previously.

4. After a substitute teacher in another art education classroom showed their class (not Munoz’s) a video, which evidently failed to follow standard procedures established by Brownsville, Munoz received a written disciplinary warning which included a notice of copyright infringement on or about December 8, 1998. This was placed into and became part of Munoz’s personnel file. (Exhibit B. TR 55:2-11; 12-24)

5. There was insufficient credible evidence to conclude that Munoz warranted being disciplined for the actions of another teacher.

6. On October 20, 1998, Munoz was written up for a dress code violation, specifically for wearing a cap on campus.

7. There was lack of credible evidence offered to conclude that Munoz had violated any established school policy dress code for employees.

8. During 1998-1999 school year, Brownsville utilized the Professional Development and Appraisal System devised by Texas Education Agency for the professional evaluation of educators. (TR 10: 7-11)

9.  Throughout the 1998-1999 school year, the handwritten observation notes of the various appraisers/observers consistently noted that Munoz “had no discipline problems”; “maintained quiet and positive classroom environment”; “management procedures were in place”; students knew teacher expectations and knew classroom routine.” (See various exhibits)

10. In November 1998, following a positive class observation, Munoz received a PDAS Intervention Plan for Teacher in Need of Assistance (“TINA”), which he was to have corrected before December 11, 1998. When he failed to timely complete the TINA, Munoz received a warning from Brownsville on January 5, 1999, which was placed into his personnel file.  From this action, on January 5, 1999 Munoz was given another TINA dated January 4, 1999, which was successfully completed on February 5, 1999. (See Exhibits D and E)

11. There were allegations on the TINAs about Munoz being late for class, but there was no credible evidence offered to support these allegations.  

12. On January 9, 1999, (TR135:16) Munoz was reassigned to  teach a Career Investigations class at the Brownsville Middle School.

13. There was conflicting evidence as to why Munoz was reassigned from Art Education to the Career Investigations class and no credible evidence as to whether or not Munoz was certified to teach the Career Investigations class.

14. Munoz was reassigned without providing him a course curriculum or specialized training for teaching the Career Investigations class. (TR 119: 4,5)

15. On February 23, 1999, Munoz was evaluated with the PDAS instrument by Raymundo Ramirez who incorrectly noted that he was teaching 6th and 7th grade Art classes, not Career Investigations, following no walk-throughs or observations in his second assignment. (TR 119: 6-9)

16. Following his receipt of the written summary of the evaluation, Munoz disagreed with the evaluation and requested a second appraisal by another appraiser. (TR.119: 9-12)

17. According to Brownsville policy as contained within PDAS Teacher Manual, the

second appraiser shall ... “make observations and walk-throughs  as necessary to evaluate Domain I though V. The second appraiser shall use the Teacher Self-Report Form and cumulative data from the first appraisal to evaluate Domains VI through VIII. Cumulative data may also be used by the second appraiser to evaluate other domains.” (See Ex. 7, page 18 which is out of numeric order) 

18. The second Appraiser, Lucilia Garza, conducted an appraisal of Munoz on March 25, 1999, but also conducted no walk-throughs or separate observations to assist with her appraisal in Munoz’s second teaching assignment. (TR. 110: 17-23; TR 119:13-15) 

19. On March 19, 1999, a letter was sent by the Brownsville Board of Trustees advising Munoz that on March 16, 1999, the Superintendent of Brownsville had recommended that Munoz not be renewed for the next school year and that the Board voted to propose the non-renewal. (Exhibit A)

20. “Failure to correct deficiencies pointed out in the observation reports, appraisals or evaluations, supplemental memoranda or other communication” was a reason given by Brownsville School Board for the recommendation not to renew Munoz’s contract.

21. During the second semester of the 1998-1999 school term, Munoz had completed all deficiencies and had no outstanding TINAs. (TR 101: 9-25; TR 102:1-4) and no other credible evidence was offered by Brownsville regarding Munoz’s performance deficiencies. 

22. “Inability to maintain discipline in the classroom or at assigned school-related functions” was a second reason given by Brownsville School Board for the recommendation not to renew Munoz’s contract.

23. There was no credible evidence offered regarding any discipline problems; in fact, the anecdotal notations on the observation sheets contained within the exhibits all contain positive remarks about the discipline in Munoz’s classroom. It was disputed between the campus administrators whether  Munoz had a discipline problem in the classroom (TR 23: 21-23) and (TR 82: 8,9)

24. “Failure to comply with reasonable District requirements regarding advanced coursework or professional improvement and growth” was the third reason given by Brownsville School Board for the recommendation not to renew Munoz’s contract.

25. Conflicting evidence was offered to conclude that Munoz failed to comply with reasonable District requirements regarding advanced coursework or professional improvement and growth. Munoz actually scored a proficiency level on the Professional Development Domain of the evaluation and attended staff development  and outside curricular activities to better himself to be a better teacher (TR74: 16-24)

26. During Assistant Principal Ramirez’s walk throughs and observations of Munoz (Exhibit C) the notations were positive and it was a good observation (TR85:12-21) On the 10/6/98 observation and walk through, Ramirez made positive notations and determined it was a good evaluation (TR86: 1-18). Likewise, the 1-7-99 observationn by Ramirez was a good evaluation. (TR86:19-25; 87:1-25; 88: 1-12). Ramirez considered the walk through evaluation by Ms. Lopez on 12-8-98 (Exhibit 2) as a good evaluation. (TR89: 9,10)

27. There was no credible evidence that Brownsville’s  School Board considered the most recent evaluations before making a decision to recommend that Munoz not have his contract renewed.

28. On March 30, 1999, Munoz requested a hearing with the Commissioner to reconsider the Brownsville’s proposal for non-renewal of his teaching contract.

29. Brownsville failed to meet its required burden of proof by a preponderance of the evidence necessary to uphold its proposed recommendation to non-renew the term contract of Munoz.


IV. DISCUSSION
Although the benchmark for non-renewal of a term contract is not nearly as high as that established for termination of employment, clearly there must be a strict standard of fairness followed. It has been well established over the past decade that a school district may not propose a teacher for non-renewal of their contract without first clearly establishing a program for teacher evaluation and improvement. Brownsville adopted the TEA program for teacher evaluation and improvement. 

Even after this is done, a teacher must be clearly warned and at minimal, be given, an opportunity to correct any performance deficiencies. This means in most cases that after a School District communicates the problem or the professional standard not being met to the teacher, they must properly document and note that the problem was not being adequately remediated. This is where Brownsville’s efforts failed. There was even conflicting testimony by Brownsville’s own administrators regarding Munoz’s successfully completing his remediation (TINAs). 

In the case at point, it was undisputed that Munoz was a teacher appreciated by the students in the school (See Exhibit 5), that in order to build self-esteem of the students Munoz provided hundreds of students with their own caricature portraits drawn by him before school, during lunch and after school, 400 last year and 200 this year before he was reassigned (TR 118:6-11)in the first semester of this year; and that he sponsored an award winning chess team every morning before class (TR 133: 22-25). With this type of effort being expended by Munoz at the middle school level and with the consistent positive anecdotal comments on the walk-throughs and observations, if there were significant classroom performance deficiencies which warranted a recommendation for non-renewal of a teaching contract, Brownsville had the professional responsibility to clearly and concisely document, communicate and justify its reasons in measurable, consistent terms, most especially on the teacher appraisal process backed up by the documentation found on the walk-throughs and observations.

Brownsville’s two witnesses had conflicting testimony regarding Munoz’s teaching performance and disciplinary matters, and conflicting stances on their particular roles in the appraisal process, which significantly weakened their credibility.  While the hearing examiner found it extremely difficult for the respondent to be represented pro se, the hearing examiner found Munoz to be a credible, albeit unsophisticated, witness.  


V. Conclusions of Law

After due consideration of the record, matters officially noticed and the foregoing Findings, in my official capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under Texas Education Code § 21.51 (b) (2).

2.
Section 21.206 of the Texas Education Code requires the Board of Trustees to notify a teacher in writing of the Board’s proposed recommendation for non-renewal of a term contract.

30. Section 21.203 of the Texas Education Code requires the School Board to consider the most recent evaluations of a teacher before making a decision not to renew a teacher’s contract if the evaluations are relevant to the reason for the board’s action.

31. Section 21.253 of the Texas Education Code requires a teacher desiring a hearing after receiving notice of the proposed non-renewal of a term contract file a written request for a hearing with the Commissioner not later than the 15th day after the date the teacher receives the written notice of the proposed non-renewal.


VI. Recommendation & Proposal For Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that Brownsville Independent School District failed by a preponderance of evidence to provide sufficient credible evidence to warrant a recommendation for non-renewal of the term contract of Antonio Mariti Munoz; and that Antonio Mariti Munoz be reinstated and his term contract be renewed..

SIGNED AND ISSUED this 31st day of August, 1999.

Karen Hensley Meinardus

Certified Hearing Examiner
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