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Statement of the Case

Respondent, TRACY L. BEASLEY ("Mr. Beasley") appeals the decision of Petitioner, HOUSTON INDEPENDENT SCHOOL DISTRICT ("HISD"), to terminate his probationary contract of employment as a teacher.


Mr. Beasley is represented by Peter Costea.  HISD is repre​sented by Miles T. Bradshaw, Assistant General Counsel for HISD.  Kyle Frazier is a certified independent hearing examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.


Findings of Fact

After due consideration of the credible evidence and the matters officially noticed, in my capacity as hearings examiner, I make the following findings of fact:


1.
Mr. Beasley is a 32 year old male who resides in Houston, Texas.


2.
Mr. Beasley applied to the State Board of Educator Certification ("SBEC") for a Texas Probationary Generic Special Education Certificate on or about August 8, 1996.


3.
Mr. Beasley was certified by the SBEC as a special education teacher on or about December 8, 1997, or shortly thereafter.


4.
On or about May 19, 1998, Mr. Beasley applied for employment as a teacher with HISD.


5.
Mr. Beasley completed an HISD employment application and disclosed that he had a criminal background.  On or about May 19, 1998, Mr. Beasley also completed an HISD form entitled Access to Police Records in which he authorized HISD to obtain, use and evaluate his criminal history record.


6.
Mr. Beasley had a teaching job with the Sheldon ISD when he applied for a job with HISD.  Mr. Beasley's criminal record had been scrutinized very carefully by the SBEC and by his previous employers, including Sheldon ISD, Neighborhood Centers, Inc., and Waller County.


7.
Mr. Beasley first came into contact with an HISD representative - Linda Gonzalez - at a job fair.  During that very first encounter with an HISD representative, Mr. Beasley disclosed the fact that he had a criminal record.


8.
On or about June 4, 1998, Lee High School requested that Mr. Beasley be hired and assigned to their campus as a special education BAC ("Behavior Adjustment Class") teacher.


9.
On or about June 8, 1998, HISD ran a criminal history background check on Mr. Beasley (the "Local History Report") and received information referred to as a case transaction file from the Harris County Justice Information Management System ("JIMS").  This record consisted of six pages and listed all of the criminal charges against Mr. Beasley in Harris County, including three felony charges that resulted in convictions -- one for assault on June 26, 1993 that was disposed of after Mr. Beasley spent 90 days in the Harris County jail, one for aggravated assault on a peace officer on December 27, 1986, that indicated unsatisfactory termination of probation, and one for aggravated assault on a peace officer on July 25, 1985, that indicated unsatisfactory termination of probation -- and one felony charge for aggravated assault of a peace officer on March 2, 1985 that was dismissed.


10.
On or about June 10, 1998, Mr. James H. Lang, Manager of HISD Human Resources Employee Records ("Mr. Lang") received and reviewed the Local History Report and made a notation on the first page of the Local History Report that Mr. Beasley was not eligible for employment with HISD.


11.
On or about June 16, 1998, Ms. Jo Nell Drayden, HISD Manager of Instructional Staffing in Human Resources, mailed a letter to Mr. Beasley advising him that he would not be considered for employment with HISD because of his criminal back​ground, but that he could contact Mr. Lang to discuss his criminal background.


12.
Mr. Beasley contacted Mr. Lang and made an appointment for June 17, 1998 to meet with the Criminal History Review Committee (the "Commit​tee") to review the decision not to hire him because of his criminal background and possibly obtain a waiver of the HISD restrictions that prohibited his employment.


13.
HISD Board Policy Section 511.500 - Restrictions to Employ​ment states, in relevant part, that HISD "will check the criminal history records of all applicants.  For the purposes of this policy, conviction shall mean a finding of guilt or acceptance by the court of a plea of guilty or nolo contendere.  The criteria below will apply:  A. No one convicted of any felony will be considered for employ​ment in the Houston Independent School District.... E. Persons charged with a criminal offense that has been dis​missed through deferred adjudication will be considered for employment with the District, except when the charge was for ...any felony where a deadly weapon was used or exhibit​ed....An applicant who has a criminal record that would preclude employment with the District using the criteria listed above may appeal to a review committee made up of one representative each from the Human Resources, HISD Police, and Legal Departments which will assess the records of potential employees.  However, this appeal to the review committee is not available to applicants whose criminal record includes a conviction, deferred adjudication, or plea of guilty or nolo contendere for....any felony where a deadly weapon was used or exhibited....The committee will consider the following factors in determining whether or not to recommend a waiver of the criminal history restrictions to employment:  1. nature and seriousness of the crime; 2. relationship of the crime to the potential assign​ment; 3. extent to which the potential assignment might offer the opportunity for repeated criminal conduct; 4. relationship of the crime to the applicant's ability, capacity, or fitness to perform the duties of the assignment; 5. extent of the criminal activity; 6. age of the person at the time of the offense; 7. amount of time which has elapsed since the crime was committed; 8. conduct and work activity of the applicant before and after the crime; 9. evidence of rehabili​tation...."


14.
HISD Board Policy Section 570.360 - Criminal History Record Checks - All Employees, states, in relevant part, that the Committee "will use the following guidelines to determine if an employee should be recommended for termination based on his or her criminal record.  A.  If the employee did not disclose a prior record when requested at the time of employment, that employee shall be immediately recommended for termination.....C.  If the employee was not asked to divulge any previous convictions as a prerequisite to employment, a recommendation for termination will be based on the same criteria as required for hew hires."


15.
The Committee was made up of three representatives, Mr. Alonza Barnes ("Mr. Barnes"), a captain with the HISD Police Department, Mr. Lang from the HISD Human Resources Department, and Mr. Mario Vasquez ("Mr. Vasquez") from the HISD Legal Services Department.


16.
On or about June 17, 1998, the Committee held a meeting to consider Mr. Beasley's appeal.  Present at the meeting were Mr. Beasley, Mr. Lang, and Mr. Barnes.  Mr. Vasquez was not present during Mr. Beasley's presentation before the Committee, but he did enter the meeting after Mr. Beasley had completed his presentation.  The Committee meeting lasted about 40 to 45 minutes.


17.
At the Committee meeting on June 17, 1998, Mr. Beasley presented to the Committee a document entitled Agreed Statement of Facts and Joint Motion for Judgment Pursuant to the Texas Rules of Civil Procedure 263 (the "Agreed Statement").  This document concerned Mr. Beasley's appeal to the SBEC to obtain certifi​cation as a special education teacher.  This document begins with a five-page summary signed by Mr. Beasley, the attorney for the SBEC, and the State Commissioner of Education, that summarizes Mr. Beasley's criminal background and documents his efforts to obtain teacher certification by the SBEC.  The summary indicates that Mr. Beasley's criminal history consists of two felony convictions for assaultive offenses and one misde​meanor conviction for an assaul​tive offense.


18.
Attached as exhibits to the Agreed Statement were the Houston Police Department ("HPD") offense reports concerning Mr. Beasley's arrest on March 2, 1985 and felony charge for aggravated assault against a peace officer and Mr. Beasley's arrest on December 27, 1986 and felony charge for aggravated assault against a peace officer.  The HPD offense report for the March 2, 1985 incident indicates that Mr. Beasley used or exhibited a shotgun, two butcher knives, and a crowbar.  The Agreed Statement also contained records of convictions, court records of the charges filed against Mr. Beasley arising out of the March 2, 1985 and the December 27, 1986 arrests, statements by Mr. Beasley explaining the allegations, and numerous letters of recommendation for Mr. Beasley from co-workers, colleagues and friends.


19.
At its June 17, 1998 Committee meeting, the Committee did not consider the Agreed Statement because Mr. Lang determined it was not relevant to the decision of whether Mr. Beasley's criminal history violated HISD's policies, which are different from SBEC's requirements for maintaining a teacher certificate.


20.
During the June 17, 1998 Committee meeting, Mr. Beasley was asked questions about his criminal background by Mr. Lang and Mr. Barnes.  Mr. Lang and Mr. Barnes had copies of Mr. Beasley's Local History Report which indicated four felony charges against Mr. Beasley.  Mr. Beasley discussed with Mr. Barnes and Mr. Lang his arrests, convictions, and status of each criminal incident appearing on the Local History Report.


21.
According to Mr. Lang and Mr. Barnes, Mr. Beasley represented to the Committee that the 1985 and 1986 aggravated assault felony convictions were dismissed.  Mr. Beasley denies that he represented to the Committee that the 1985 and 1986 felony charges against him were dismissed.  Mr. Beasley did correctly tell the Committee that the March 2, 1985 charge and the February 23, 1993 charge of assault in Waller County, Texas, were dismissed.


22.
Mr. Beasley was not asked by Mr. Lang or Mr. Barnes whether any of the incidents involved the use or exhibition of a deadly weapon.


23.
Mr. Beasley did not tell the Committee that the HPD offense report for the 1985 incident indicated that he had used or exhibited four deadly weapons, mainly a shotgun, two butcher knifes, and a crowbar.


24.
The Committee recommended a waiver of the restrictions against employment by memo dated June 17, 1998 to Michael Jimenez, HISD Deputy Superintendent for Human Resources ("Mr. Jimenez").


25. 
On or about June 17, 1998, Mr. Lang met with Mr. Jimenez, showed him the Local History Report and reviewed the disposition of the criminal charges identified on the report, summa​rized Mr. Beasley's testimony before the Committee, informed Mr. Jimenez that the Committee had unanimously voted to grant Mr. Beasley's appeal and waive HISD's procedures on criminal history records, and presented Mr. Jimenez with the memorandum recommending approval of the appeal and waiver.  Thereafter Mr. Jimenez approved Mr. Lang's memorandum and granted the appeal and waiver.  Mr. Lang's recommen​dation and Mr. Jimenez' approval were based on their mistaken belief that Mr. Beasley's relevant criminal history consisted solely of a convic​tion for misdemeanor assault in 1993 and that all the charges for aggravated assault had been dismissed.


26.
On July 9, 1998, Mr. Beasley was issued and signed a  One-Year Employee Probationary Contract (the "Contract") with HISD.


27.
Just prior to receiving the employment contract, Mr. Beasley signed an HISD form entitled Memorandum of Understanding Regarding Employment on a Contingency Basis ("Memorandum of Understanding") which provided, in relevant part, that "the results of the local criminal history search have been received and are accept​able.  The District is offering you employment at this time based on the local history results; however, if the results of the state and national search are unaccept​able, your employment may be terminated....Your signature on the Memorandum of Understanding constitutes your agreement that you understand the conditional nature of your employment and that you understand your employment may be terminat​ed for failure to fully disclose all criminal history records."


28.
Section 6 of the Contract provides that "this Contract is conditioned on the Employee's providing the necessary . . . records required by law or the District.  Failure of the Employee to provide this information constitutes a rejection of the employment offered by the Employee such that this Contract is void....Any false statements, misrepresentations, omissions, or fraud by the Employee in or concerning any required records or information shall be grounds for the termination of employment.  Employee hereby represents that he/she has made written disclosure to the District of any conviction for a felony...."


29.
On or about July 19, 1998, HISD obtained a criminal history report on Mr. Beasley from the Texas Department of Public Safety ("DPS") consisting of three pages.  This report indicated a charge of aggravated assault on March 2, 1985, a charge of aggravated assault on December 27, 1986, a charge of assault causes bodily injury on February 23, 1993, and a felony charge of aggravated assault with a deadly weapon on June 26, 1993.


30.
On or about July 20, 1998, Mr. Lang made a notation on the first page of the DPS criminal history report that Mr. Beasley was not eligible for employment.


31.
On or about September 3, 1998, Dan Barnett, Policy Administration Specialist for the Professional Standards Department of HISD ("Mr. Barnett"), was contacted by Mary Stevens, Assistant Principal at Lee High School, about a physical altercation involving Mr. Beasley and a teacher aide in his class.  Shortly thereafter, Mr. Barnett conducted another review of Mr. Beasley's criminal history record and obtained a print-out of the Harris County District Clerk's records which clearly indicated the two felony convictions for aggravated assault against a peace officer resulting from the July 25, 1985 charge and the December 27, 1986 charge.  On or about September 4, 1998, Mr. Barnett forwarded this information to Mr. Lang.


32.
On or about September 23, 1998, Mr. Jimenez notified Mr. Beasley by letter that HISD "has reviewed the information obtained by the criminal information check conducted on all new and current employees, and HISD has found two felony convictions against you for aggravated assault against a peace officer.  These convictions, one in 1985 and the other in 1986, make you ineligible for employment with HISD pursuant to HISD Board Policy §511.500, Restric​tions to Employment. Copies of these policies and proce​dures are attached for your review.... Due to an oversight, the Criminal History Review Committee did not review the aforementioned felony convic​tions during the initial employment screening process.  The HISD Board Policy §511.500(A) specifically prohibits the employment of an applicant convicted of a felony; hence, your contract with HISD is null and void...."


33.
On or about October 1, 1998, Mr. Beasley sent a letter to the Texas Education Agency, pursuant to §21.253 of the Texas Education Code, requesting a hearing in conjunction with the termination of his HISD probationary contract.


34.
On or about September 30, 1998, Mr. Beasley again met with the Committee to discuss his criminal background.  Sometime after the September 30, 1998 meeting, the Committee obtained additional information about Mr. Beasley's criminal history, to wit, the same HPD offense reports regarding the 1985, 1986, and 1993 aggravated assault charges that Mr. Beasley had provided to the Committee on June 17, 1998, which indicated that Mr. Beasley had used a deadly weapon during the 1985 incident.


35.
Mr. Beasley denies the allegations in the HPD offense reports that he used or exhibited any deadly weapon during either the 1985, 1986, or June 26, 1993 incidents.


36.
Mr. Beasley did admit that at one point during his struggle with a police officer in the March 2, 1985 incident, he reached for a crowbar, but that he never did get a hold of it.  He also testified that he had a knife on his body but that he did not pull it out.  Mr. Beasley denies that there was a second butcher knife involved.  He also denies that he at any time had a shotgun or that he used or exhibited a shotgun - in either the 1985, 1986, or 1993 incidents.


37.
Mr. Beasley's relevant criminal background consists of the following charges/convictions:


a.
On or about March 2, 1985, Mr. Beasley - who was 18 years of age - was arrested in Harris County, Texas and charged with felony aggravated assault on a peace officer.  The charges were dismissed and the same charges were later refiled on July 25, 1985.  Mr. Beasley plead not guilty, but was found guilty of felony aggravated assault in a bench trial.  Mr. Beasley was assessed probation for 10 years but was not incarcer​ated.  The probation was terminated on or about June 23, 1995.


b.
On or about December 27, 1986, Mr. Beasley - who was 19 years of age at the time - was arrested in Harris County, Texas and charged with felony aggravat​ed assault on a peace officer.  Mr. Beasley plead not guilty.  A plea bargain ensued which resulted in a 10-year probation.  On June 23, 1995, an order was signed terminating the probation and discharg​ing Mr. Beasley.


c.
On or about February 23, 1993, Mr. Beasley was arrested in Waller County, Texas for assault.  Mr. Beasley did not plead to the charge because the charges were dis​missed for lack of a complaining witness on or about May 5, 1993.


d.
On or about June 26, 1993, Mr. Beasley was arrested in Harris County, Texas for aggravated assault with a deadly weapon.  Mr. Beasley plead not guilty.  A plea bargain ensued and the charge was reduced to a misdemeanor assault and Mr. Beasley was fined $172.  Mr. Beasley denies that he used or exhibited any deadly weapons and the HPD offense report indicates that no weapons were found at the crime scene.


38.
Mr. Beasley is currently employed as a special education teacher by the Sheldon ISD.  He signed a contract that pays him approximately $22,040 and he began work at Sheldon ISD on or about October 6, 1998.  Mr. Beasley does not have health insurance through Sheldon ISD.


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:


1.
The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code (the "Code").  Mr. Beasley had a probation​ary contract that was terminated before the end of the contract period.


2.
During the June 17, 1998 Committee meeting, Mr. Beasley provided written information to the Committee  - the Agreed Statement and the exhibits attached to it - that disclosed his entire criminal background and which clearly indicated he had two felony assault convictions and one misdemeanor assault conviction, and also con​tained HPD offense reports that indicated that he "used or exhibited" four deadly weapons in the 1985 inci​dent.


3.
The Committee did not review very much, if any, of the Agreed Statement or any of the exhibits thereto submitted by Mr. Beasley.


4.
While the Local History Report that the Committee considered during its June 17, 1998 meeting was not as detailed as the subsequent local report generated by Mr. Barnett on September 4, 1998, it nevertheless clearly indicates (a) that felony charges of aggravated assault on a peace officer were filed against Mr. Beasley arising out of the 1985 and 1986 incidents and (b) that both of the cases were disposed of by unsatisfactory termina​tion of probation.  The fact that there was probation indi​cates that there was a convic​tion.  The Committee members who were present for Mr. Beasley's presenta​tion - Mr. Lang and Mr. Barnes - both have stated that Mr. Beasley told them that the 1985 and 1986 felony charges had been dismissed, yet both of them had evidence - i.e. probation - that the charges were not dismissed but rather that there was some sort of punish​ment that would not have resulted if the cases were dismissed.


5.
While the Local History Report indication of a charge for aggravated assault should have alerted the Committee that perhaps a weapon was involved, the evidence indicates that neither of the Committee members who were present for the June 17, 1998 meeting asked Mr. Beasley whether he used or exhibited a deadly weapon in any of the incidents that resulted in charges against Mr. Beasley.


6.
Mr. Lang and Mr. Beasley did not conduct a thorough enough review of Mr. Beasley's criminal record or they would have correctly determined that the 1985 and 1986 charges were not dismissed and the HPD allegation that Mr. Beasley "used or exhibited" a deadly weapon.


7.
When HISD declared Mr. Beasley's teaching contract to be "null and void" on September 23, 1998, HISD did not have and was not aware of the HPD offense reports indicat​ing that a deadly weapon had been "used or exhibited" by Mr. Beasley.  Rather, the decision was based solely upon the fact that Mr. Beasley had two felony convictions that HISD believed had been dismissed and/or reduced to misdemeanors.  While Mr. Jimenez' letter states that the Committee did not review these felony convictions during the initial employment screening process, the evidence indicates that they did review the convictions, but perhaps not to the extent they should have.


8.
The Board of Education did not commit an ultra vires act by executing the contract with Mr. Beasley.  It was not a per se violation of HISD Policy §511.500 to hire someone with a felony conviction because of the appeal process that was available and utilized by Mr. Beasley - unless a deadly weapon was "used or exhibited" during the commission of the felony.  The record reflects that there is conflicting evidence on the issue of whether a deadly weapon was "used or exhibited" by Mr. Beasley during any of the incidents.  HISD was apparently not aware that a deadly weapon was involved until sometime after September 30, 1998 (and perhaps not until October 6, 1998) when they obtained the HPD offense report for the 1985 incident -- which was at least a week after Mr. Beasley's contract had been declared null and void by Mr. Jiminez' September 23, 1998 letter.


9.
While Paragraph 6 of Mr. Beasley's Contract does give HISD the right to void the Contract if Mr. Beasley fails to provide the necessary records required by law or the Dis​trict, the evidence does not indicate that Mr. Beasley failed to provide any records to HISD that would permit them to void his Contract.


10.
Paragraph 6 of Mr. Beasley's Contract gives HISD the right to terminate Mr. Beasley's employment for any false state​ments, misrepresentations, omissions, or fraud by Mr. Beasley in or concerning any required records or information.  The evidence indicates that there is conflicting information about whether Mr. Beasley misrepresented his criminal background - in particular, whether the 1985 and 1986 felony convictions were dismissed and whether the 1985 incident involved the "use or exhibition" of a deadly weapon.


11.
While the Memorandum of Understanding gives HISD the right to terminate Mr. Beasley's employment if the results of the state or national search are unacceptable or if Mr. Beasley failed to fully disclose all of his criminal history records, it does not give HISD the right to declare Mr. Beasley's contract "null and void."


12.
While the evidence indicates that there was no national search and while the state search from the DPS was approved by Mr. Lang on July 20, 1998, HISD nevertheless has the contrac​tual right, as set forth in Paragraph 12 of Mr. Beasley's Contract, to enforce their own policy of not hiring anyone convicted of a felony where a deadly weapon was "used or exhibited" and to terminate the Contract "for any reason stated in Board policy or this Contract."  Even though Mr. Beasley has denied that he "used or exhibited" any deadly weapons in the 1985 as​sault, he did admit having a knife on his body and "going for" a crowbar on the garage floor.  Despite Mr. Beas​ley's denial of the HPD allegations of his "use or exhibition" of a deadly weapon, based on the evidence contained in the HPD offense report for the 1985 incident that Mr. Beasley did "use or exhibit" a deadly weapon, HISD had a reasonable basis (as of the date they became aware of this information) for termi​nat​ing Mr. Beasley's contract -- namely, that the "use or exhibition" of a deadly weapon violated HISD Board Policy §511.500 and would prevent Mr. Beasley from availing himself of the appeal and waiver process before the Committee.


Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby


RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law, and it is further


RECOMMENDED that - in light of HISD's failure to state a proper contractual reason for termination of Mr. Beasley's Contract on September 23, 1998 - Mr. Beasley be provided relief in the form of back pay in the amount of $960.00 and benefits for the period from September 25, 1998 through October 6, 1998 (the date Mr. Beasley started a new job and the approximate date when HISD obtained evidence of Mr. Beasley's "use or exhibi​tion" of a deadly weapon that would have provided them a contractual basis to terminate his contract).


SIGNED AND ISSUED this 1st day of December, 1998.








________________________________








KYLE FRAZIER
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