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FINDINGS   OF   FACT,

CONCLUSIONS   OF   LAW,

AND

RECOMMENDATION
This case arises pursuant to Subchapter F, Chapter 21 of the TEXAS EDUCATION CODE (“Subchapter F”), especially subsection 21.251(a)(2).  At issue herein is whether the three-year term employment contract of respondent, Emmett Haynes, a physical education teacher/coach at Zumwalt Middle School, should be terminated.  Respondent once whipped his son with an extension cord in 1998, to discipline him, for which respondent was indicted, pled guilty, paid a fine of $1,000.00, received a deferred adjudication subject to probation terms and conditions, was required to serve 200 hours of community service (which he did with the Salvation Army), and was required to attend classes on anger control, alcohol, and parenting, inter alia.  DISD now seeks to terminate respondent for that 1998 felony offense, since it resulted in a deferred adjudication. 

INTRODUCTION  &  PROCEDURAL  BACKGROUND
Term contracts for public school teachers are governed by Subchapter E of Chapter 21 of the TEXAS EDUCATION CODE.  The process for  terminating such term contracts, when the affected teacher files a written request for a hearing examiner-conducted evidentiary hearing, are governed by said Subchapter F.
  On or about March 27, 2001, Ms. Willie Crowder, Assistant Superintendent (for Human Resource Services) of the petitioner, Dallas Independent School District (“Dallas ISD” or “DISD”), sent a letter to respondent indicating “You are hereby notified that I am recommending that you be terminated, for good cause, ....”  Respondent responded to said DISD correspondence (the 3-27-2001-dated “notice-of-intent letter”) by filing a written request for a Subchapter F evidentiary hearing process; said request for hearing was received by the Texas Education Agency on April 16, 2001.  The 45-day timeline triggered thereby 
 was extended by agreement of the parties once (as shown by Examiner Exhibit #1), and again (as shown by Examiner Exhibit #4). 

DISD was and is represented by counsel, Attorney Sonya D. Hoskins; respondent was and is represented by counsel, Attorney James Paul Barklow, Jr.; said attorneys represented the two parties at the noticed pre-hearing teleconference that was conducted on May 2, 2001.  Other procedural aspects of this case were treated in the Original Pre-Trial Order (Examiner Exhibit #2) and in the modified version thereof (Examiner Exhibit #3).  The parties requested an extension of some discovery and filing deadlines (see Examiner Exhibit #4), including the deadline for filing dispositive motions.  On June 5, 2001 DISD filed a motion for summary judgment.  DISD’s summary judgment motion was granted in part and was denied in part by a letter ruling (see Examiner Exhibit #5).  

An evidentiary hearing (“trial”) was conducted on June 12, 2001 as noticed (see examiner Exhibit #3).  The witnesses at trial included E. Suzanne Davidson (appearing by business record affidavit only – see DISD Exhibit #3), Dr. Pamela Carroll, Stephanie Haynes, Faye Priest, Vickie Williams, and the respondent (Emmett Haynes, Jr., a/k/a Emmett Haynes).

On July 18, 2001, – via a “Sua Sponte Notice, per Rule 201(e) of the Texas Rules of Evidence” –  I provided the parties with advance notice of my inclination to take judicial notice of how the dismissal with prejudice in a prior proceeding involving the same parties (i.e., TEA Docket # 062-LH-201, also styled Dallas ISD v. Emmett Haynes) prevents me from considering the “ineligible player” evidence as part of DISD’s case-in-chief (burden-of-proof) evidence herein, concluding said FAXed notice with:  “I hereby invite objections, comments, and any other responses from the parties regarding my intent to take judicial notice regarding the fact of the dismissal with prejudice in TEA Docket # 062-LH-201, and regarding the factual allegations therein put in controversy” – followed by:   “Such responses should be provided to me prior to July 31, 2001 (and the sooner the better), since my deadline for issuing determinations herein is August 1, 2001". 

FINDINGS   OF   FACT
1) Respondent has been teaching physical education and/or coaching for about 17 years, including about 15 of those years as an employee with DISD (Tr. @ 170); respondent’s qualifications for such teaching and coaching are unusually commendable qualifications.

2) Respondent is a physical education teacher (and coach) at Sarah Zumwalt Middle School in Dallas, with a three-year term contract (Tr. @ 53, 195-196;  DISD Exhibit #3).

3) Ms. Willie Crowder (Assistant Superintendent-Human Resource Services for DISD) on or about March 27, 2001 recommended that respondent be terminated for “good cause”, indicating (in DISD Exhibit #1) alleging that the critical facts supporting a termination were respondent’s “criminal record”
 and his “felony conviction for injury to a child”.

4) The notice-of-intent letter mentioned in the previous fact-finding was amended by a letter captioned “AMENDED  TERMINATION  LETTER” which was inaccurately dated May 22, 2001 (see Examiner Exhibit #5);  in fact, said amended version of the notice-of-intent letter was not FAXed to respondent’s attorney until June 1, 2001, a delay of 9 days.

5) The amended version of the notice-of-intent letter (which was not FAXed to respondent’s attorney until June 1, 2001, accompanied by a cover letter from DISD’s counsel which accurately indicated the June 1, 2001 FAX transmission thereof) unsurprisingly indicated that DISD was (as before) alleging that the critical facts supporting a termination were respondent’s “criminal record” and his “felony conviction for injury to a child”.

6) The only material difference between the original notice-of-intent letter and the amended version thereof is not in the critical facts alleged as a reason for terminating respondent’s term contract, but only corrections to the board policy cites allegedly applicable thereto.

7) This case focuses on an injury which respondent caused to his own son while disciplining him in an improper manner;  – respondent has admitted to and pled “guilty” to a criminal charge of “knowingly and intentionally caus[ing] bodily injury to [respondent’s minor son], a child 14 years of age or younger, ... by striking [his minor son] with an extension cord”, which respondent says he did for parental discipline purposes in reaction to his then-sincerely held belief that his son was acting as a bully and was otherwise misbehaving at school, as well as lying about same (Tr. @ 134-139; Examiner Exhibit #5 @ 2-3; Tr. @ 174-178, 201; DISD Exhibit #8 @ Interrogatory Answer #5; Employee’s Exhibit #11, showing Request for Admission Answer #1). 

8) Stephanie Haynes (respondent’s ex-wife) was the one who called the Lancaster police about respondent whipping his 10-or-11-year-old son (who was also her son), because she noticed that the whipping left bruises and welts on the boy’s legs and buttocks (Tr. @ 134-139).  

9) Respondent admitted guilt regarding the felony charge of  “injury to a child” by a plea he signed on May 12, 1998 (DISD Exhibit #5), and received a deferred adjudication which included various conditions of probation (DISD Exhibit #6), which conditions of probation included respondent’s payment of a fine of $1,000.00, his participation in court-ordered parenting classes, his participation in a court-ordered anger control program, his participation in a court-ordered alcohol-related program,  and his completion of 200 hours of court-ordered community service (which was arranged in conjunction with the Salvation Army), inter alia.  

10) Respondent has had no problems in complying with the terms and conditions of his probation (DISD Exhibit #8 @ Interrogatory Answers #6 & #8); rather, the court which granted him a deferred adjudication subject to probation has already deleted one of the original terms of probation, namely, that he refrain from any contact with his minor son (compare DISD Exhibit #6 @ Condition of Probation “r” with Tr. @ 81; see also Employee’s Exhibit #11, showing Request for Admission Answers #2 and #3).


11) Stephanie Haynes, as the mother of respondent’s son (whom respondent once whipped with an extension cord), opined that respondent’s action (in early 1998) of whipping their son was not an exercise of lost control or an exercise bad judgment per se, but rather was a parental discipline-motivated act of “good judgment for whipping [him] for what he thought he was whipping [his son] for” — except that the manner in which respondent then whipped their son was “overboard” and not in good judgment (Tr. @ 136-139). 

12) Although the original and amended notice-of-intent letters issued by DISD refer to a “conviction”, respondent received a “deferred adjudication” for whipping his son, not a felony “conviction” (compare DISD Exhibits #1 & #2 with DISD Exhibit #6).

13) Respondent’s three-year term contract (e.g., @ section 6 and 8 thereof) incorporates by reference various DISD board polices, and therefore those DISD board policies are contractually relevant to deciding if respondent has violated the terms and conditions of his employment with the DISD (and/or if “good cause” for termination exists); so, for some contextual purposes, a “deferred adjudication” is interpreted (policy-wise, and thus also contractually) as if it were a “conviction”, according to DISD, --- yet, for other contextual purposes a “deferred adjudication” is interpreted (policy-wise, and thus also contractually) differently
 than a “conviction”.  

14) Regarding what the aforesaid “Governing Criteria for Employment Decisions” are, the DISD also has a board policy within DC (LOCAL) that indicates the following:

The committee may consider the following factors in determining whether or not to recommend a waiver of the criminal history restrictions to employment:

1.  The nature and seriousness of the crime.

2.  The relationship of the crime to the purposes of the District.

3.  The extent to which employment might offer an opportunity to engage in further criminal activity of the same type as that in which the person previously had been involved.

4.  The relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the position with the District.

5.  The extent and nature of the person’s past criminal activity.

6.  The age of the person at the time of the commission of the crime.

7.  The time elapsed since the person’s last criminal activity.

8.  The conduct and work activity of the person prior to and following the criminal activity.

9.  Evidence of the person’s rehabilitation or rehabilitative effort while incarcerated or following release.

10.  If the person holds a professional license, the results of any action taken by the licensing authority.

11.  Other evidence of the person’s present fitness, including letters of recommendation from: prosecution, law enforcement, and correctional officers who prosecuted, arrested, or had custodial responsibility for the person; the law enforcement officers in the community where the person resides; and any other persons in contact with the convicted person.

12.  The effect of the crime upon the District or, if an applicant, the effect [that] hiring the person would have upon the District.

13.  Whether the individual has a pattern of habitual criminal activity.

14.  The publicity surrounding the actual crime.

15.  The effect the applicant’s or employee’s conduct had upon the staff, community, and/or students or, the effect having the individual convicted of a particular crime in a specific position will have upon the staff, students, and/or community.

16.  The overall impact of the conduct upon the operation of the school or the District.

17.  Whether the person is a clear and present danger to other staff, students, or the general public.

18.  Any extenuating circumstances.

                                        DEFERRED ADJUDICATION

Any applicant for employment who has been placed upon deferred adjudication shall be treated as if convicted of the crime and subject to the recommendation process established herein.  However, such person may not be denied employment solely because of the deferred adjudication.  Rather, the underlying facts that led to the deferred adjudication shall be examined prior to any recommendation to employ.  

Quoting from DISD DC (LOCAL) “EMPLOYMENT PRACTICES” (DISD Exhibit #3).

15) Respondent’s crime of knowingly and intentionally injuring his pre-teen child (which he promptly pled “guilty” to), which crime occurred in early 1998, was a “serious” crime, and the nature of that crime was a solitary instance of parental discipline of his own son that involved (based upon the testimony of his ex-wife, who is the boy’s mother) an “overboard” and improper manner of corporal punishment/discipline.

16) The educational purposes and institutional interests of DISD, which are largely defined and limited by provisions of the TEXAS EDUCATION CODE, have not been prejudiced or  significantly affected by respondent’s crime.

17) Being employed by DISD does not offer respondent any added opportunity to repeat the crime for which he received a deferred adjudication, because  respondent’s teaching and coaching responsibilities for DISD do not offer respondent any added opportunity to illegally punish or excessively discipline his son
 (and there is no evidence that respondent has a propensity to attempt to whip any child whom he is not the father of).  

18) Respondent’s teaching and coaching duties and responsibilities for the DISD are such that his crime does not directly impact or affect his ability, capacity, or fitness required for him to perform as a DISD teacher/coach; for example, respondent has no duties to provide parental discipline (such as spanking or the like) to any public school students, nor does respondent view it his obligation to provide any such parental discipline to students, so there should be no problem with respondent going “overboard” in parental discipline with respect to classroom management and/or character development-oriented motivation, etc.

19) Other than the crime of injuriously disciplining his son, there is no evidence in this record of respondent ever having any past criminal history, with the exception of a non-school-related drinking offense, which offense is specifically prohibited by DISD’s own policy from being an offense involving “moral turpitude” for terminating a teacher (see DISD (LOCAL), under the heading “CRIMINAL HISTORY RESTRICTIONS”, especially the subheading thereunder captioned “‘MORAL TURPITUDE’ DEFINED”, as shown within DISD Exhibit #3; see also Employee’s Exhibit #11, showing Request for Admission Answer # 13).
  Respondent’s on-the-job behavior is only challenged with regard to playing ineligible athletes, but this challenge cannot be considered as material by me, in this proceeding, since that challenge was the subject to a proceeding that was DISMISSED  WITH  PREJUDICE (see Tr. @ 55-60, in conjunction with TEA Docket # 062-LH-201).

20) At the time that respondent committed the third-degree felony of injury to a child (younger than 14) respondent was at least 40 years old,
 so he was old enough that he should have then known that disciplining his son with an extension cord was an improper, reckless, and dangerous manner of corporal discipline – if not also recognizing that it was defined by Texas law as illegal (criminal) and is popularly perceived as “child abuse”.   

21) Regarding the time elapsed since respondent’s crime, it has been more than 3  years since that event, with no indication of any similar recurrences; moreover, there is not evidence in this record of respondent being responsible for any habitual criminal activity.

22) Prior to and following respondent’s crime, his conduct and work as an employee of DISD was commendable (as shown by performance evaluations, e.g.,  Employee Exhibits #8 and  #9; see also Employee’s Exhibit #11, showing Request for Admission Answer #6), so the crime appears to be an isolated incident not representative of respondent’s job-related performances;
 the only exception indicated in this record was a sports matter involving the playing of over-age athletes, but that matter was subject to a prior case (i.e., TEA Docket # 062-LH-201), which was therein DISMISSED  WITH  PREJUDICE (on the initiative of the DISD) and thus cannot be used against respondent herein.

23) Respondent has exerted serious rehabilitative efforts (e.g., see Tr. @ 212), and should be considered rehabilitated for all purposes relevant to this proceeding (see also Tr. @ 67, 86).

24) Significantly, DISD has continued to employ teachers who have received deferred adjudication probation for crimes of moral turpitude (see Employee’s Exhibit #11, showing Request for Admission Answer #7).

25) Respondent has been on probation for the felony-related deferred adjudication since early 1998 and DISD has suffered no embarrassment thereby  (see Employee’s Exhibit #11, showing Request for Admission Answer #8; see also Employee’s Exhibit #12, showing Interrogatory Answer #14; Tr. @ 80-81, 153,159).

26) DISD’s administration was not aware of respondent’s probation until 2001, although respondent briefly alluded to it to his school principal (Dr. George Woodrow) years before these proceedings (see Employee’s Exhibit #11, showing Request for Admission Answer #8, in conjunction with Tr. @ 185-186).

27) There was no publicity regarding the crime for which respondent received a deferred adjudication, nor was there any publicity regarding respondent’s probation situation (see Employee’s Exhibit #11, showing Request for Admission Answers #10, #11, & #14; Tr. @ 152, 159).

28) On this record there is no indication that there has been any definite action to revoke or suspend Haynes’ license (see Employee’s Exhibit #11, showing Request for Admission Answer #15; Tr. @ 86, 187).

29) DISD has not been notified that respondent poses any threat to students, faculty, or staff (see Employee’s Exhibit #11, showing Request for Admission Answer #16; Tr. @ 80-81).

30) Respondent’s deferred adjudication probation has had no adverse impact upon the operation of Zumwalt Middle School or DISD (see Employee’s Exhibit #11, showing Request for Admission Answer #17; see also Employee’s Exhibit #12, showing Interrogatory Answer #13; Tr. @ 53, 80; also, see generally Tr. @ 150-169).

31) Respondent has had a positive influence on many DISD students whom he has taught (see  Employee’s Exhibit #11, showing Request for Admission Answer #19; Tr. @ 80, 150-169, especially @ 157-159).

32)  Respondent is not a “clear and present danger” to anyone at DISD (see Employee’s Exhibit #12, showing Interrogatory Answer #16; see also Employee’s Exhibit #11, showing Request for Admission Answer #16; Tr. @ 130-131, 158-159; see also Tr. @ 66, 178).

33) Although I do not for a moment condone the manner in which respondent over-zealously and recklessly and dangerously whipped his pre-teen son,  I nevertheless concur with his ex-wife (the boy’s mother
)  in inferring that his motive for doing so was neither a desire for cruelty or harm, in that I infer that respondent (in early 1998) whipped his son in a manner that his parents had whipped respondent (and respondent’s siblings), as a form of corporal correction;
  I further infer that respondent then (in early 1998) perceived that his son was rejecting lesser forms of correction (and lying to his father about his misconduct at school), and was adamantly continuing to misbehave at school – as a habitually defiant, rebellious, and irresponsible bully, – whose misbehavior would ultimately result in an adult lifestyle of misconduct, crime,  bad consequences, and perhaps jail, – unless that perceived bent toward such misbehavior was somehow dramatically checked by a drastic and memorable “wake-up” call applied via corporal discipline (Tr. @ 175-178; see also Tr. @ 187-188). 

34) I infer that respondent is highly unlikely to ever whip his son again with an extension cord, or to otherwise again attempt to discipline his son in a manner that would result in a felony charge of knowingly and intentionally causing bodily injury to his son by some other means of corporal discipline;   I infer that it is even more unlikely – in fact, very unforeseeable – that respondent would ever attempt to knowingly or intentionally cause bodily injury to any DISD students (Tr. @ 175-178; see also Tr. @ 187-188). 

35) Upon considering the credible portion of the admissible evidence at trial, including fair and reasonable inferences arising therefrom, I find that the Governing Criteria for Employment Decisions (listed and analyzed above) – when applied to this case – indicate that there is no “good cause” for terminating respondent.

36) When the DISD administration began the process that led to this Subchapter F case, its Legal Review Committee did not consider the 18 factors listed in DC (LOCAL)’s “Governing Criteria for Employment Decisions” (Tr. @ 43-45).

37) There exists (on this record) no “good cause” to terminate respondent’s term contract.

JUDICIAL  NOTICE  REGARDING  PRIOR   DISMISSAL  WITH  PREJUDICE
Respondent’s alleged lack of “professional judgment” with respect to playing ineligible athletes in sports competitions is legally immaterial to this proceeding (although, if that were not so, it would be factually relevant to this proceeding), since that charge was the basis of a prior and independent Subchapter F proceeding (TEA Docket #062-LH-201), which I judicially notice
  was dismissed with prejudice on March 20, 2001.  The controversy of that prior Subchapter F case involved the following allegations against respondent, inter alia:

Neglect of duty that constitutes peril of any degree to students (DF-Local #11) ... 

You violated UIL and District Rules by allowing 9th grade students to participate on the

8th grade football team.    ...  You exercised poor judgment and a lack of discretion in

permitting overage students to participate in an 8th grade football game.

(Quoting from pages 1-2 of a DISD letter to Emmett Haynes, dated January 25, 2001.)  Thus, the trial testimony – in this Subchapter F case – by Dr. Pamela Carroll – regarding Mr. Haynes’ playing of ineligible students during a school-sponsored football game (see Tr. @ 32-37 & 54-60) – is the same legal subject-matter as that which was placed in controversy in the prior Subchapter F case (TEA Docket #062-LH-201).   However, said prior case that focused on playing ineligible athletes was an independent proceeding that was dismissed with prejudice.

In particular, that dismissal was done by an “Agreed Order of Dismissal” that “this matter be dismissed with prejudice”.
  I also take judicial notice that said earlier proceeding (TEA Docket #062-LH-201) was based on the DISD’s allegation that Emmett Haynes knowingly and wrongfully played over-age (ineligible) athletes in school-sponsored football games, in violation of DISD board policies.  

DISCUSSION  OF  BOARD  POLICY  PROVISIONS  &  CASE  LAW
DISD has filed a post-trial brief,
 discussing the admitted evidence and DISD’s Board policy provisions in conjunction with various cases, including United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095, 2100 (1987), as well as citing two decisions of the Commissioner, e.g., Howard A.Tisby v. DISD, TEA Docket No. 067-R2-100 (Comm’r Educ. 2000), and Dewey Christian v. Dallas ISD, TEA Docket No. 192-R2-899 (Comm’r Educ. 1999).  Much of DISD’s argument pertains to whether the DISD’s policy known as DC (LOCAL) – as it applies to deferred adjudications adjudged to existing DISD employees  –  is unconstitutional, either “facially” or “applicationally”.    Respondent has also filed a post-trial brief,
 discussing the admitted evidence and various  DISD’s Board policy provisions.

A.  Facial Unconstitutionality Challenge
DISD’s post-trial brief, quoting from Salerno, correctly argues that “a facial challenge to a legislative act is ‘the most difficult challenge to mount successfully, since the challenger must establish that no set of circumstances exist[ing] under the [challenged legislative act] would be valid.’” (See DISD post-trial brief @ 9, quoting from Salerno, at 745, 107 S.Ct. at 2100.)  DISD further adds, correctly, that “Respondent did not develop his facial challenge to the policy provision at issue and did not provide [at or before trial] any argument or authority to support the notion that there are no circumstances when the policy provision could be applied in a constitutional manner”.  Because I construe DC (LOCAL) in a way that does not automatically deem all deferred adjudications as final convictions of criminal guilt for all purposes (as opposed to some definitional or contextual purposes), I do not recognize any “facial” unconstitutionality problem in DC (LOCAL) as it applies to deferred adjudications – in essence, it can be applied constitutionally; contrariwise, I recognize the “18 factors” analysis of DC (LOCAL)’s “Governing Criteria  for Employment Decisions” as satisfying any potential problem of “facial” unconstitutionality.

B.  Applicational Unconstitutionality Challenge
DISD’s post-trial brief does not specifically address the potential problem of a board policy being problematic if a “wooden” application thereof produces an unconstitutional result; such a situation is called “applicational unconstitutionality”, i.e., when a given law (or policy) is applied literalistically so that the actual application to an individual, within a specific individual context, is “unconstitutional as applied”.  This type of constitutionality challenge must be viewed on a case-by-case basis; however, an “as-applied unconstitutionality” challenge is a very different problem from a “facial unconstitutionality” challenge.  

Although considered on a case-by-case basis, such constitutional challenges are not to be accepted lightly; rather, there is a rebuttable presumption that governmental bodies (such as DISD) act lawfully, so respondent has the proof burden of showing that DISD deprived him of Due Process, applicationally speaking.  See, accord, Kirby v. College Station ISD, TEA Docket No. 109-R1-598 (Comm’r Educ. 1998).  

Since DISD sought summary judgment on this point, it deserves serious attention and legal analysis herein.  The manner in which the DISD has attempted to apply its own DC (LOCAL) to this situation does look like some Due Process irregularities may be present, which could mean (but does not necessarily mean) that an “unconstitutional as-applied” problem may exist within DISD’s internal processing of its efforts to terminate respondent’s contract in this case:

The District incorrectly seeks to terminate the contractual employment rights of Emmett Haynes by using a process that is in contravention of its only [own?] Policy provisions.  Testimony at the hearing shows that the District did not follow th explicit directions of Dallas ISD - DC (Local) Employment Practices page 8 or 10:

If a conviction involving a felony or misdemeanor involving moral turpitude

is discovered subsequent to employment, a recommendation for termination

will be based on the same criteria as required for applicants as found at

GOVERNING  CRITERIA  FOR  EMPLOYMENT  PRACTICES, above.

[Employer’s Exhibit #3]

Ms. Pamela Carroll testifies that the basis for the recommendation to terminate Emmett Haynes was that Haynes was charged with a felony, Injury to a Child[,] and  that “It’s a violation of the District’s policy as it relates to restrictions for employment.” [p. 25, line 13].  Ms. Carroll then is lead through a series of questions seeking to explain the process that was used by the Legal Review Committee in making its decision to recommend Haynes’ termination.  Ms. Carroll is asked if there are policies of the District which set forth certain offenses for which the District will not employ individuals who have received a deferred adjudication.  Ms. Carroll reads a list from DC (Local) p. 4 of 10 {note: the question cites p. 5 of 10, which is not the correct page – p. 25, line 13} which includes Injury to a Child.   ....   [some argument from respondent’s brief omitted – see generally Tr. @ page 25-27]  ....   Ms. Carroll is asked if there is a “laundry list” of offenses where the District is prohibited or restricted from employing certain individuals. [p. 26, line 23] It is at this point that [DISD]’s theory of the case is revealed  ... [implying] a category of “restricted” offenses which [DISD] claims automatically disqualifies an applicant for employment with the District and a current employee of the District [underlining supplied by hearing examiner].  Ms. Carroll is in agreement with this reasoning.  Ms. Carroll is asked “based upon these criminal restrictions, do you know whether or not the same type of offenses would be grounds to terminate or bar a current employee of the District?” [p. 27, lines 5-9].  Ms. Carroll then describes the process used by the Legal Review Committee in Mr.  Haynes’ recommendation for termination.  The process [described by Dr. Carroll] ... [did] not consider the “18 criteria”.  Hence the Legal Review Committee in this case did not follow the explicit directions of Dallas ISD - DC (Local) Employment Practices page 8 of 10:

3.   If a conviction involving a felony or misdemeanor involving moral

turpitude is discovered subsequent to employment, a recommendation for

termination will be based on the same criteria as required for applicants as

found at GOVERNING  CRITERIA  FOR  EMPLOYMENT  PRACTICES,

above.  [Employer’s Exhibit #3]

[p. 29, lines 13-18] [p. 30, lines 13-18].  Further, Ms. Carroll states that the District has never retained employees who have received deferred adjudication “who have fell within the criminal history restrictions”; however, that would be consistent with the erroneous application of the District’s Policies in ignoring the clear directives of DC (Local) Employment Practices page 8 of 10.  The following statement that the Legal Review Committee has never considered the 18 criteria for such employees goes to support this misunderstanding in applying the written policies of the District. [p. 38, lines 6-19  – considered in light of DISD Exhibit #3]

Misinterpretation in applying the District’s written policies in this area are further pointed out ... [in other portions of Dr. Carroll’s testimony].  Ms. Carroll, a law graduate[,] conceded that the District’s policies [treat] ... deferred adjudication as a “final conviction” when the Texas Code of Criminal Procedure specifically states that deferred adjudication in not a final conviction. [p. 43, lines 17-24] Ms. Carroll admits that the District’s treatment of deferred adjudication as a “final conviction” is contrary to state statute, but seeks to contend that Haynes is not terminated because of being placed on deferred adjudication fro a “restricted” offense, but rather because fo the “underlying” facts. [p. 44, lines 18-25].  However, this contention fails since the Legal Review Committee that recommended Haynes’ termination did not consider the “underlying” facts. [p. 45, lines 1-5].  She admits that the termination is based solely upon the fact that “he is charged with that crime.” [p. 45, line 5] This presents another inconsistency in the process used by the Legal Review Committee and is contrary to the District’s written policies, since the policies state “that a person may not be denied employment solely because of the deferred adjudication.” [Deferred Adjudication p. 6 of 10, DC (Local)].  Again[,] this provision is point toward an applicant for employment, not an employee. ....

Without question, the evidence presented and a logical reading of the District’s written policies dictates that Haynes has not been dealt with according to the District’s Policies and that Dallas ISD - DC (Local) Employment Practices page 8 of 10: section 3 should have been utilized and followed.  Haynes is an employee of the District and is not an applicant.  The District’s attempt to terminate Haynes should be denied by the simple fact that Haynes was denied due process by not having the consideration of the 18 criteria required under Dallas ISD - DC (Local) Employment Practices page 8 of 10, section 3.  

Quoting from Respondent’s post-trial brief, pages 2-3.   I notice that a “due process” challenge is asserted within the final sentence of the above-quoted portion of respondent’s post-trial brief; the obvious context of that challenge is an “as-applied” (not a “facial”) unconstitutionality challenge.  Thus, I am now faced with deciding the validity of respondent’s as-applied Due Process protest.

DISD’s allusion to the Salerno case, as noted above, does not provide dispositive guidance to respondent’s “as-applied” Due Process challenge, since Salerno applied to “facial” challenges. 

DISD’s allusion to the Howard Tisby case is non-dispositive, because the problem in Tisby was not covered by a specific DC (LOCAL) policy captioned “DEFERRED ADJUDICATION”; moreover, in the Tisby case there was no applicable DC (LOCAL) provision that suggests evidentiary weighing of “18 criteria” (from the listing captioned “Governing Criteria for Employment Decisions”).

In the Dewey Christian case, however, there is some relevance to this case, because both a “facial” unconstitutionality challenge and an “as-applied” unconstitutionality challenge were involved.  (See id., p. 5, discussing “facial” at pp. 6-7, and discussing “as-applied” at pp. 7-9).  So, some analysis of Dewey Christian and some comparison of it to this case is warranted herein. 

First, unlike the underlying problem that produced Emmet Haynes’ deferred adjudication  (i.e,  a good-parent-motivation ruined by a bad-discipline-method), – the critical “underlying facts” in Dewey Christian have no extenuating or mitigating circumstances, because the teacher in that case was prosecuted for a public sex-crime so vulgar that specific details are unmentionable. 

The gist of  Dewey Christian, in effect, is that the independent hearing examiner  considered how the “underlying facts”
 of that respondent’s deferred adjudication involved an act of “public lewdness” – in particular,  the respondent in Dewey Christian received a deferred adjudication for “exposing his genitals and masturbating in a public restroom” (quoting said Commissioner’s decision, page 1), an act of “indecent exposure” (id., page 3).  Commissioner Nelson specifically alluded (at page 2) to “public lewdness” as a  crime of moral turpitude, i.e., a crime involving “an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person”.  In Dewey Christian, the respondent’s plea of “guilty; no contest” or “guilty / nolo contendere” constituted an admission that he had committed a shockingly vile act of “public lewdness” and the Commissioner indicated that consideration of the DC (LOCAL) “18 factors” criteria was a permissible approach for determining if “good cause” to terminate then existed.  See Dewey Christian, supra, at pages 2-3, especially at Paragraph 8 (regarding job applicants, “The Legal Review Committee may consider 18 factors listed in the policy in determining whether or not to recommend a waiver of the criminal history restrictions”) and Paragraph 11 (“With respect to employees, DC (Local) provides that if a conviction involving a felony or misdemeanor involving moral turpitude is discovered, a recommendation for termination will be based on the same criteria as required for applicants in determining whether or not to recommend the waiver of the criminal history restrictions to employment (see Finding No. 8, supra)” [bold emphasis added]). 

So, the most important difference between Dewey Christian – and this case – is the glaring fact that in Dewey Christian the hearing examiner had a much larger variety of termination grounds, and relied upon those unmitigated “underlying facts” that gave rise to the teacher’s criminal records, in order to find “good cause” to terminate the teacher.   
In Dewey Christian, the teacher committed a sex-crime (of “moral turpitude”) in a public (non-domestic) situation – “public lewdness” – and the hearing examiner found “good cause” to terminate.  This finding was not based on the “criminal record” per se, but fundamentally upon the “underlying facts” that gave rise to the teacher’s deferred adjudication (id., page 2-3).  Commissioner Nelson clearly indicated that the “underlying facts” (and not just the “criminal record” itself) were the ultimate basis for that teacher’s  termination:

Petitioner [i.e., the teacher] argues that [DISD] did not provide him with notice that it would rely upon the underlying criminal conduct as a basis for his proposed termination[,] and that [DISD] put forth no evidence of the underlying conduct.  Petitioner’s contentions are without merit.  With respect to the notice argument, [DISD]’s letter informing [the teacher] of his proposed termination provided adequate notice of the basis for the proposed termination. ...  [The teacher] was aware that he had a criminal record and presumably had knowledge of the nature of his own criminal record.  It was obvious that [DISD] was proposing termination not just based on the fact that [the teacher] had a criminal record but also based on the nature of the criminal record.  One of the statements in the notice letter was “[i]f a conviction involving a felony or misdemeanor involving moral turpitude is discovered subsequent to employment, a recommendation for termination will be based on the same criteria as required for applicants as found in DC (Local).”  The reference to DC (Local) reflects that factors related to the underlying conduct were evaluated prior to making the decision to propose terminating [the teacher]’s employment.  Although [the teacher]’s notice letter could have been more detailed as to how [the teacher]’s alleged conduct violated board policy, the record in this case indicates that [the teacher] received adequate notice of the reasons he was recommended for termination. ....

[emphasis added]

Thus, in Dewey Christian, the Commissioner approved the usage of the “18 factors” as a basis for evaluating the “underlying facts” of the deferred adjudication offense.  And, because the hearing examiner found “good cause” to terminate Dewey Christian – and that ultimate fact was grounded in “substantive evidence” – the Commissioner approved the hearing examiner’s recommendation to terminate.  Accordingly, the appeal in Dewey Christian is about whether the hearing examiner permissibly found that DISD carried its statutory burden of proof as required by law.  There the hearing examiner found “good cause”, and the Commissioner determined that the hearing examiner had “substantial evidence” on which to base that critical fact-finding.  This case is quite different – because, on this record, I have specifically found herein that there is no “good cause” to terminate Emmett Haynes, so the substantive evidence standard on any appeal is “facing the other direction”.

In the above quote from Commissioner Nelson, it appears that he determined that in that case the “18 factors” were weighed “prior to making the decision to propose terminating [the teacher]’s employment” – perhaps by DISD’s Legal Review Committee.  However, the testimony of Dr. Carroll in this case suggests that the 18 factors were not weighed by DISD’s Legal Review Committee in Emmett Haynes’ case (see Tr. @ 39-83, especially @ 43-45).  Why?  DISD argues that such an analysis is permissive anyway, not mandatory (DISD’s post-trial brief @ 7, especially Paragraph 24), yet DISD argues that applying  those “18 factors” (arguendo) nevertheless produces the same result:  “good cause” for terminating Haynes’ contract.   However, as noted elsewhere herein, I have considered those same “18  factors” (as applied to this record) –  and I have determined that they point to an opposite result:  Emmett Haynes’ employment should not be terminated.

Other aspects of Dewey Christian distinguish it from this case.  For instance, in Dewey Christian, the respondent failed to report his offense (id., p. 2, finding:  “Petitioner did not inform [DISD] of the criminal charge or its disposition”), whereas – in this case – I find that Mr. Haynes did timely inform his school principal of the charge and its disposition.
    Since accountability is a major concern as to whether an employee is fit for continued employment, I have weighed the actions of respondent as they relate to demonstrating accountability.  If a teacher with a deferred adjudication tries to be clandestine, in violation of a board policy requiring a prompt disclosure, that alone may be a basis for termination (see id., p. 3, Paragraph 13); so, this contrast between the silence of Dewey Christian and Haynes’ prompt disclosure is also significant.

Regarding the difference between a deferred  adjudication on a job applicant’s record, as opposed to a deferred adjudication that appears after a teacher is hired, respondent posits this persuasive logic:  

Clearly the District’s written policy pertaining to Employment Practices precisely and explicitly directs that an employee, a teacher of proven value, should receive further consideration than an applicant, an unknown and unproven aspirant; thus the dichotomy in consideration after a criminal act.  The policy is certain; an employee is not to be “automatically terminated”, but afforded the consideration of the “18 criteria” regardless of the classification of the offense.  The interpretation made of the policy to set out “restricted’ offenses is an erroneous conclusion; if the policy, as written, intended that there would be certain offenses which mandated termination automatically, it would have stated that the “following offenses if committed by an employee who is subsequently convicted shall be considered as just cause for termination”.

Quoting respondent’s post-trial brief, page 7 (emphasis in original; underlining added).  I concur.
Perhaps one of the trickiest aspects of this case is trying to reconcile the Dallas ISD’s board policy DC (LOCAL) with the statutorily mandated process defined in Subchapter F of Chapter 21 of the TEXAS  EDUCATION  CODE.  As a hearing examiner I must consider whether respondent  has violated any board policies, and if so, do those violations (in light of the totality of the relevant circumstances) provide “good cause” for terminating a teacher contract?  Perhaps DISD’s Legal Review Committee “may” (or may not) use the “18 factors” as a decision is made to propose (or not to propose) terminating a teacher.  However, a Subchapter F hearing examiner has a different role than that of the Legal Review Committee.  Since the DC (LOCAL) policy itself provides discretion to the Legal Review Committee, it appears logical that a hearing examiner would at least have an equivalent discretion to use those same board-issued “18 factors” to analyze the existence vel non of “good cause” as the term “good cause” is used in TEXAS EDUCATION CODE section 21.211(a)(1).  In other words, the “18 factors” of “Governing Criteria for Employment Decisions”  is one (but not the only) standard of “good cause as determined by the board”, and thus is a norm available for adjudicating “good cause’ for terminating a teacher, in conjunction with the evidence, in cases where the 17-year-veteran teacher involved received a deferred adjudication 3+ years ago.

In sum, by my having applied the “18 factors” herein, as the focal inquiry of this Subchapter F proceeding, the respondent’s “as-applied” Due Process challenge is mooted.  Moreover, I opine that the facts I have found herein (i.e., the facts I find from the credible evidence in this case, combined with the most reasonable inferences therefrom), – when compared to the applicable legal standards involved (i.e., a Due Process-consistent interpretation
 of DISD’s Board policy provisions within “DC (LOCAL)”) – provide no adequate basis for recognizing any termination-justifying “good cause” in the sense of TEXAS  EDUCATION  CODE’s section 21.211(1).  

CONCLUSIONS   OF   LAW
1) Respondent has not been “convicted” of a felony crime because respondent has no “final conviction” (notwithstanding the allegations in the 3-27-2001 notice-of-intent letter), since a “deferred adjudication” in not a “final conviction” under the TEXAS  CODE  OF  CRIMINAL  PROCEDURE.

2) The legal conclusions which I set forth in my summary judgment ruling (shown by Examiner’s Exhibit #5), regarding the “Governing Criteria for Employment Decisions” in the DISD Board Policy, are legally accurate; accordingly, I hereby incorporate that ruling herein by reference and hereby adopt those legal conclusions regarding how the DISD should treat a situation involving a deferred adjudication to a DISD teacher employed under a term contract (see also DISD Exhibit #3, providing the text of DC (LOCAL)’s policy captioned “Governing Criteria for Employment Decisions”).

3) The purpose of this proceeding does not include a re-run of the criminal prosecution of respondent for his conduct in 1998 that resulted in his felony indictment, deferred adjudication subject to probation, court-ordered community service, court-ordered payment of a $1,000.00 fine, court-ordered participation in programs about anger control, alcohol, and parenting, etc.; rather, the narrow focus of this Subchapter F proceeding concerns whether respondent’s conduct constitutes “good cause” for contract termination as such is defined and governed by Subchapter F.

4) Significantly, DISD has continued to employ teachers who have received deferred adjudication probation for crimes of moral turpitude (see Employee’s Exhibit #11, showing Request for Admission Answer #7), so the DISD cannot fairly assert that its policy is to automatically terminate all DISD employees who receive such a deferred adjudication apart from considering DC (LOCAL)’s  “18 factors” (a/k/a “18 criteria”) of the “Governing Criteria for Employment Decisions”.

5) The DISD has a board policy within DC (LOCAL) that indicates the following:  

 

At least once annually, the District shall obtain criminal history record information that relates to all persons employed by the District.  The District shall obtain this information from the criminal records of Dallas County, Texas, and the counties contiguous of Dallas County.  The District may obtain this information from any other county when it has reason to believe that any employee has been convicted of a crime in such county. ....  The District may use the information obtained under this policy to discharge the employee if the employee’s crime is determined [to] adversely affect the District or [if it is] demonstrated that the employee could be a danger to District staff, students, or the general public.  The determination shall be made by applying the criteria set forth below. ....  
3.  If a conviction involving a felony or misdemeanor involving moral turpitude is discovered subsequent to employment, a recommendation for termination will be based on the same criteria as required for applicants as found at GOVERNING CRITERIA FOR  EMPLOYMENT DECISIONS, above.  ...

Any employee placed on deferred adjudication may be recommended for termination based upon the underlying facts that led to the deferred adjudication.  For purposes of any termination hearing, the facts to which the individual pleaded in order to obtain the deferred adjudication shall be presumed to exist and be true and correct.  The District may suspend or terminate the employment of any person convicted of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the individual or directly relates to, or adversely affects, the mission of the District.    

[emphasis added]

Quoting from DISD DC (LOCAL) “EMPLOYMENT PRACTICES”, under subheading

“CRIMINAL HISTORY BACKGROUND CHECK OF EMPLOYEES” (covering most

of 2 unpaginated  pages within DISD Exhibit #3, being the business records affidavit of

E. Suzanne Davidson, Executive Director of Board Services of DISD).  

6) Regarding what the aforesaid “Governing Criteria for Employment Decisions” are, the DISD also has a board policy within DC (LOCAL) that indicates the following:

The committee may consider the following factors in determining whether or not to recommend a waiver of the criminal history restrictions to employment:

1.  The nature and seriousness of the crime.

2.  The relationship of the crime to the purposes of the District.

3.  The extent to which employment might offer an opportunity to engage in further criminal activity of the same type as that in which the person previously had been involved.

4.  The relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the position with the District.

5.  The extent and nature of the person’s past criminal activity.

6.  The age of the person at the time of the commission of the crime.

7.  The time elapsed since the person’s last criminal activity.

8.  The conduct and work activity of the person prior to and following the criminal activity.

9.  Evidence of the person’s rehabilitation or rehabilitative effort while incarcerated or following release.

10.  If the person holds a professional license, the results of any action taken by the licensing authority.

11.  Other evidence of the person’s present fitness, including letters of recommendation from: prosecution, law enforcement, and correctional officers who prosecuted, arrested, or had custodial responsibility for the person; the law enforcement officers in the community where the person resides; and any other persons in contact with the convicted person.

12.  The effect of the crime upon the District or, if an applicant, the effect [that] hiring the person would have upon the District.

13.  Whether the individual has a pattern of habitual criminal activity.

14.  The publicity surrounding the actual crime.

15.  The effect the applicant’s or employee’s conduct had upon the staff, community, and/or students or, the effect having the individual convicted of a particular crime in a specific position will have upon the staff, students, and/or community.

16.  The overall impact of the conduct upon the operation of the school or the District.

17.  Whether the person is a clear and present danger to other staff, students, or the general public.

18.  Any extenuating circumstances.

                                        DEFERRED ADJUDICATION

Any applicant for employment who has been placed upon deferred adjudication shall be treated as if convicted of the crime and subject to the recommendation process established herein.  However, such person may not be denied employment solely because of the deferred adjudication.  Rather, the underlying facts that led to the deferred adjudication shall be examined prior to any recommendation to employ.  

Quoting from DISD DC (LOCAL) “EMPLOYMENT PRACTICES”, captioned by the

subheading “GOVERNING CRITERIA FOR EMPLOYMENT DECISIONS”,  including

therewithin the sub-subheading “DEFERRED ADJUDICATION”  (covering 1 full page,

plus about 1/3 of another page within the unpaginated  pages within DISD Exhibit #3,

being authenticated as DISD policies via the affidavit of E. Suzanne Davidson).   Notice that

there is not any qualifying exemption or exclusion from the above “18 factors” –  for a special class of so-called “restricted” crimes (i.e., automatic termination crimes) – for which a DISD employee loses his/her right to receive a pre-termination “underlying facts” review (based upon balancing the above-listed governing “18 factors” criteria).  
7) The proper evidentiary factors that should be considered in this case are the above-quoted 18 evidentiary factors listed immediately above, which are those titled as the “Governing Criteria for Employment Decisions” within the DISD’s policy known as DC (LOCAL).

8) Respondent is entitled to procedural Due Process regarding the DISD’s efforts herein to terminate his three-year term contract,
  which Due Process mandate has been satisfied herein, largely by observing the procedural requirements of Subchapter F (which is a state statute-mandated process (incorporated into respondent’s contract); moreover, because the respondent’s contract specifically incorporates DISD policies thereinto, Due Process herein should also involve paying due attention to the 18 factors listed within the DISD’s above-quoted policy captioned “Governing Criteria for Employment Practices”, which is a relevant part of DISD’s policy known as DC (LOCAL).

9) Upon considering the credible portion of the admissible evidence at trial, including fair and reasonable inferences arising therefrom, I conclude that the DISD’s own Governing Criteria for Employment Decisions (listed and analyzed above) – when applied to the record in this case – indicate that there is no “good cause” for terminating respondent.

10) DISD has failed to carry its burden of proof as to “good cause” or as to the 18 evidentiary factors listed in DISD’s policy DC (LOCAL), under the heading “Governing Criteria for Employment Practices”.

11) Respondent’s alleged lack of “professional judgment” with respect to playing ineligible athletes in sports competitions is immaterial to this proceeding, since that charge was the basis of a prior and independent Subchapter F proceeding (TEA Docket #062-LH-201), which I judicially notice
  was dismissed with prejudice on March 20, 2001.

12) These proceedings involve various domestic matters relating to the parental discipline of respondent’s minor son, including some trial testimony provided voluntarily by his ex-wife (who is the mother of his minor son), but the manner in which this family relations-related aspect of this case has been conducted has involved no FERPA violations or any other type of Fourth Amendment-protected family privacy rights violations.
 

13) Moreover, the way in which this Subchapter F case has been processed has not violated any other fundamental parental rights such as 14th Amendment-protected liberties involved in parental child-raising.

14) My consideration of the “18 factors” of DC (LOCAL)’s “Governing Criteria for Employment Decisions” has mooted the “as-applied” unconstitutionality (Due Process) challenge asserted by the respondent, since my “18 factors”-focused evaluation of “good cause” demonstrates a Constitution-consistent interpretation of DC (LOCAL) applied within a Subchapter F context.  Accord, see Rector, etc., of Holy Trinity Church v. United States, 143 U.S. 457, 472, 12 S.Ct. 511, 516-517 (1892).

RECOMMENDATION
The respondent has already paid a fine and received 5 years of probation, etc., for his act of dangerously “overboard” parental discipline in 1998.  Respondent, if anything, is less likely to be reckless with regard to injuring a child (e.g., his own child, –  a fortiori any child he is not the father of) than he ever was prior to 1998.  Based upon the foregoing findings of fact and conclusions of law, the DISD has not carried its burden of proof regarding “good cause” for termination.  Moreover, despite allegations, there is no credible evidence that respondent is likely to harm any DISD student.

In sum, the District’s Board should adopt the above findings and conclusions, and,  based thereupon,  the petition of the Dallas I.S.D. herein should be denied with prejudice, i.e., respondent Emmett Haynes’ contract should not be terminated.

SIGNED  and  ISSUED  this  first  day  of  August,  A.D. 2001.

__________________________________________

James  J.  Scofield  Johnson
Certified Independent Hearing Examiner  presiding

copied  by  FAX  this  day  to:
Sonya D. Hoskins, Esq.


via FAX: 214-941-1399 

ROBINSON, WEST &  GOODEN

(counsel for DISD)

400 South Zang Blvd., Suite # 600

Dallas,  Texas  75208

James Paul Barklow, Jr., Esq.

via FAX: 214-363-0813

(counsel for respondent)

6116 No. Central Exprwy., Suite # 500

Dallas,  Texas  75206

�See TEXAS EDUCATION CODE section 21.251(2).


�See TEXAS EDUCATION CODE section 21.257(a).


�The only items on respondent’s “criminal record” (on this record) are the third-degree felony charge of injury to a child and a DWI offense (Tr. @ 37, 69), yet Dr. Carroll, Executive Director of Employee Relations of DISD, admitted that a DWI alone is not a sufficient basis for terminating a DISD employee  (compare Tr. @ 69 with DISD policy DC (LOCAL) under the heading “Criminal History Restrictions”, within subheading “‘Moral Turpitude’ Defined”).


�E.g., DC (LOCAL) treats a deferred adjudication differently than a conviction in the following provision (quoting from page 7 of 10), indicating that the “underlying facts” that gave rise to the indictment are of the most critical importance (for Subchapter F purposes):					


 Any applicant for employment who has been placed upon deferred adjudication shall be treated as if convicted of the crime and subject to the recommendation process established herein.  However, such person may not be denied employment solely because of the deferred adjudication.  Rather, the underlying facts that led to the deferred adjudication shall be examined prior to any recommendation to employ [emphasis added].





See also DC (LOCAL)’s provision captioned “CRIMINAL HISTORY RECORD CHECK OF APPLICANTS FOR EMPLOYMENT” which treats a deferred adjudication as a “conviction”.





�Moreover, respondent’s probation terms have been modified to permit him to meet with his own son, indicating that the criminal court judge trusts respondent in that context (Tr. @ 81).


�See, accord, Tr. @ 156-157,195 (job performance testimony); see also Tr. @ 183, 213.


�See Tr. @ 96-97; see also Tr. @ 183.


�Cf. Tr. @ 78-79.


�See Tr. @ 79.


�Accord, see Tr. @ 67, 86, 131, 156-157. 


�See Tr. @ 133-143; see also, mostly in accord, Tr. @ 175-178, 203-206, 212.


�When respondent refers to his intention of “chastising and trying to train and bring up my son” (see Tr. @ 176, emphasis added), respondent may be alluding to a religiously motivated conviction (compare keys words in respondent’s testimony with Hebrews 12:8-11, Ephesians 6:4, Proverbs 22:6, & Proverbs 13:24), since his other testimony indicated his regard for God as the One he looked to for help in controlling his urge to drink and/or lose his temper, etc. (see Tr. @ 212).  In any event, out of an abundance of caution, I have been extra careful to consider Due Process herein as encompassing interpretations of applicable statutes and board policies that would not run afoul parental rights and/or First Amendment “free exercise” immunities, since it is my duty to presume constitutional interpretations and applications in contexts whenever constitutional issues are/may be affected.  Accord, see Rector, etc., of Holy Trinity Church v. United States, 143 U.S. 457, 462, 12 S.Ct. 511, 513 (1892) (constitutional interpretations of a law should be presumed); Meyer v. Nebraska, 262 U.S. 390 (1923) (family education/parental training rights);  Wisconsin v. Yoder, 406 U.S. 205 (1972) (Free Exercise analysis), cited in Dr. John Eidsmoe’s Institute on the Constitution (1995), @ 78-79.  Thus, I  am not in any way attempting, herein, to judgmentally second-guess respondent’s religious beliefs or his sincerely held religious convictions (e.g., as to parental education or discipline issues); rather, my fact-findings hereinabove are very narrowly designed to fulfill my Subchapter F duties.  (In any event, the respondent has not formally asserted First Amendment-based or other religion-related affirmative defenses herein, and the deadline for doing so passed on May 14, 2001, as is shown by item #11 within Examiner’s Exhibit #3, showing the modified deadlines agreed to during the 5-2-2001 pre-hearing teleconference.) 


�See  TEXAS  RULES  OF EVIDENCE  (f/k/a  the TEXAS  RULES  OF  CIVIL  EVIDENCE),  Rule 201, especially Rule 201(b)(1); see also, accord, Tr. @ 53-60. 


�The agreed dismissal order begins with the recital: “On this day came on to be considered the Agreed Motion of Dallas Independent School District, Petitioner, and Emmett Haynes, Respondent, in the above-entitled and numbered cause, seeking dismissal of said matter with prejudice.  The Hearing Examiner is of the opinion and finds that all matters in dispute between the parties have been fully and finally compromised and settled [*as per said agreed motion to dismiss with prejudice].*” The Agreed Order of Dismissal was co-signed by Attorney Sonya D. Hoskins (for DISD) and by Attorney James Paul Barklow, Jr. (for respondent).   


�DISD’s “Post-Trial Findings of Fact and Conclusions of Law and Brief in Support Thereof” (herein called DISD’s “post-trial brief” or “brief”) was FAX-filed on July 18, 2001.


�Respondent’s “Final Argument” (herein called respondent’s “post-trial brief” or “brief”) was also FAX-filed on July 18, 2001.


�To use the pertinent phrase from DC (LOCAL).


�Tr. @ 185-186, 206-207 (respondent provided information to DISD’s Dr. Woodrow).


�As noted elsewhere herein, it is my quasi-judicial obligation to try to interpret applicable statutes and other laws (e.g., DISD policies), if reasonably possible, in a Due Process-consistent manner, since a Constitution-consistent interpretation is to be selected over any unconstitutional alternatives thereto.  (See accord, Rector, etc., of Holy Trinity Church v. United States, 143 U.S. 457, 472, 12 S.Ct. 511, 516-517 (1892) (ruling that if a literalistic interpretation of a federal statute would produce an unconstitutionally “over-broad” (“as-applied”) result, that interpretation  should be rejected, fi there be any circumstantial indication of legislative intent that can produce a Constitution-consistent interpretation of that statute:  “It is the duty of the courts, ... to say that, however broad the language of the statute may be, the act, although within the letter, is not within the intention of the legislature, and therefore cannot be within the statute”).   Accordingly, I do not directly reach the “as-applied” challenge asserted by respondent, since it is mooted herein by my application of a Due Process-consistent interpretation of  DC (LOCAL) with Subchapter F.


�See, accord, Perry v. Sindermann, 408 U.S. 593 (1972).


�See  TEXAS  RULES  OF EVIDENCE  (f/k/a  the TEXAS  RULES  OF  CIVIL  EVIDENCE),  Rule 201, especially Rule 201(b)(1); see also, accord, Tr. @ 53-60. 


�FERPA = Family Educational Rights Protection Act of 1974.


�See, e.g., Pierce v. Society of Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923), cited in Kemerer & Walsh’s The Educator’s Guide to Texas School Law, 4th ed. (Austin:  Univ. of Texas Press, 1996), @ 33, 36, 247 -248, 284, 378, 380. 
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