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I.    PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Mr. David Hagen, a teacher in the Castleberry Independent School District.  Respondent began his employment with Petitioner on or about June 18, 2001.  Notice of termination was given to Respondent on or about September 4, 2001.  The parties did not waive the 45 day time frame in this matter.  This matter was heard on October 5, 2001.


II.    MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are:  whether or not Respondent’s actions of August 27, 2001 involving a student of Castleberry ISD while employed at Castleberry ISD constituted cause sufficient to justify Respondent’s termination from employment by Petitioner. 


III.    ISSUES OF LAW
The issues of law before the Hearing Examiner are: whether Respondent violated Castleberry Independent School District policy by his alleged failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated  school districts in the state of Texas.  Specifically, Respondent is alleged to have had “[I]nappropriate physical contact with a student on or about August 27, 2001" and “[I]nappropriate language in the presence of and/or verbal abuse of one or more students on or about August 27, 2001" all in violation of DFAA (Legal) and Employee Standards of Conduct, Principal IV.


IV.    FINDINGS OF FACT
Many of the basic facts in this matter are uncontroverted.  Respondent, David Hagen, was hired on or about June 12, 2001 under the terms and conditions of a one year probationary contract for a Certified Classroom Teacher.  Respondent was hired under the Alternative Certification Program which allows the school district to employ uncertified teachers with the understanding that they will continue their education and obtain certification within a specific period of time.  Respondent’s contract of employment was made subject to all applicable Board Policies.  Specifically, Respondent’s contract states that “[E]mployee shall comply with, and be subject to, state and federal law and District policies, rules, regulations, and administrative directives as they exist or may hereafter be amended.  Employee shall faithfully perform to the satisfaction of the District all duties set forth in the job description or as assigned.”[Exhibit 1]. Prior to this employment, Respondent spent approximately four and one half years in the United States Marine Corps.  Respondent then worked for Sam’s Wholesale Club for two years and then the Veterans Administration for two years.  

Respondent was hired to teach World Geography and retained as an assistant football coach for the freshman team at Castleberry High School.  At that time, Respondent was enrolled at the University of Texas - Arlington to complete his deficiency plan for his teaching certification. 

It is significant to note that, in his role as assistant football coach, Respondent was provided with a manual from head coach Ron DuPree.  Respondent acknowledges receipt of such manual yet states that he only read those portions which “were pertinent to what I had been told to read.” [Page 21, L. 3].  Respondent further states that he was “told to read the portions pertinent to what I would be coaching and then at a later date to continue reading the whole manual to get the entire concept of the football program.” [Page 21, L.9] The pertinent excerpts from this manual were admitted into evidence at Exhibit 5.  Although Respondent denies any specific recollection that Coach Dupree specifically gave him instructions on how to deal with the younger players consistent with the provisions in the manual [Page 22, L. 12], Coach Dupree contradicts this. [Page 73, L. 18 - Page 74, L5].  

On or about August 24, 2001, a verbal altercation occurred between Respondent and Chase M.  At that time, Respondent was conducting a meeting among the freshman football players in his World Geography classroom.  Certain players were speaking among themselves and were reprimanded by Respondent.  At that time, Chase M. advised Respondent that he should be more positive with the players.  Respondent and Chase M. engaged in a verbal exchange, the ultimate conclusion of which apparently left Respondent with the understanding that Chase M. had quit the football program. [Page 23, L. 22], [Page 107, L. 7], [Page 163, L. 3] As a direct result of this altercation, both Chase M. and Respondent were afforded the opportunity to present their respective renditions of the events to Coach DuPree for a final determination.  Coach Dupree testified that he admonished Respondent to be more positive with the players and to let the situation settle down. [Page 73, L. 18] Coach Dupree acknowledged that he had asked Respondent to bring Chase M. to the counselor’s office to have him taken out of athletics period.  [Page 74, L. 17]  

This brings us to the events of Monday, August 27, 2001.  At this point, the testimony is in conflict.  During the final period (7th) of the school day, Chase M. was apparently at his locker.  At that time, he was in the process of  working out.  By his testimony, Respondent approached him and instructed him to gather his belongings and accompany Respondent to the counselor’s office as he was being removed from athletics period. [Page 95, L. 10], [Page 25, L. 1] Respondent testified that this was at the specific direction of Coach Dupree. [Page 25, L. 1] In response to Respondent’s instruction, Chase M. indicated that he was not leaving athletics period as he was “going to do track and golf.” [Page 96, L. 11] At this point the testimony is in conflict.  Chase M. testified that in response to his refusal to leave the athletics period, Respondent repeatedly called him “stupid.” [Page 94, L. 15] Respondent’s testimony on this point is vague. [Page 26, L. 3] As things apparently developed quickly, Chase M. turned  from Respondent to walk away.  Respondent testified that Chase M. then “flipped me off.  He said ‘fuck you.’” [Page 27, L. 1] Chase M. denies saying this.  In fact, at least one witness denies hearing Chase M. make this statement at that time. [Page 118, L. 2].   As Chase M. turned away from Respondent, it is undisputed that Respondent told Chase M. to “come here you little bitch.” [Page 26, L. 6], [Page 96, L. 14].  In response, Chase M. turned to Respondent “flipped him off” and called him a “fat faggot.” [Page 96, L. 14].  At that point, Respondent reached for Chase M., whose back was turned toward him.
  Eventually, Respondent did come in contact with Chase M. by grabbing his shirt and backpack.  Respondent testified that at that point, Chase M. spun around and began striking Respondent in the rib cage. [Page 32, L. 13].  This testimony  is disputed by Chase M. [Page 101, L. 8], Mario S. [Page 123, L. 18], and Gilbert R. [Page 133, L. 16]. 

Throughout this time, Respondent maintained physical contact with Chase M.  Rather than ceasing the confrontation, Respondent persisted in maintaining physical contact. [Page 44, L. 22], [Page 48, L. 5].   He then turned Chase M. around and placed him into or against a set of three wooden lockers. [Page 51, L. 8].   Respondent’s testimony is that the lockers begin to fall over due to the combined weight of Respondent and Chase M. [Page 52, L. 16]
.   At or about this point, Chase M.’s brother, Chris M. jumped on Respondent and commenced punching him, presumably in an effort to assist his brother. [Page 102, L. 15].  Much is made of the language used during this time.  Most witnesses testified that both Respondent and Chase M. exchanged words such as “motherfucker” and “fucker” throughout this time. [Page 119, L. 10], [Page 139, L. 18], [Page 100, L. 10]. Once again, Respondent’s recollection is somewhat vague on this point. [Page 30, L. 19].  Respondent’s testimony was that all his actions from the point he called Chase M. a “bitch” to the point he placed him into the lockers, was in an effort to calm him and constituted  legitimate action. [Page 38, L. 16], [Page 39, L. 16, 20], [Page 42, L. 4].  

Once the lockers collapsed with both Respondent and Chase M., this drew the attention of Coach Dupree, whose office was within twenty feet of the place of incidence.
   Although Coach Dupree never witnessed any actual physical contact, he did witness Respondent “leaning over the young man [Chase M.]” [Page 75, L. 1].  Coach Dupree testified that, despite his admonishment to the contrary, Respondent continued to curse at Chase M. [Page 75, L. 9, 15], [Page 76, L. 5].  Coach Dupree further testified that Respondent was “still kind of angry at the time.” [Page 75, L. 11].
   Once Chase M. and Respondent emerged from the lockers, Coach Dupree escorted both Chase M. and Chris M. to the office for disciplinary action.


V.    DISCUSSION
The facts of this case turn on whether or not Respondent, an alternative certification teacher with approximately two weeks of experience at Castleberry Independent School District, was properly terminated for violation of Employee Standards of Conduct; Code of Ethics and Standard Practices For Texas Educators.  Respondent is specifically accused of: (i) Inappropriate physical contact with a student on or about August 27, 2001; and (ii) Inappropriate language in the presence of and/or verbal abuse of one or more students on or about August 27, 2001.  An addition item of discussion focuses upon whether Respondent is entitled to remediation under the circumstances of this case.

It is the burden placed upon the Petitioner to establish, by a preponderance of the evidence that Respondent violated at least one of these Board policies.  It is the further burden placed upon the Petitioner to establish that Respondent is not entitled to remediation under these circumstances and any special consideration as an Alternative Certification Teacher.  A violation of any one of the above policies may constitute sufficient grounds for termination.

The Examiner will give due weight to the Board Policies, documentary evidence, facts and testimony elicited at the hearing.

The cases cited and relied upon by both Petitioner and Respondent set forth the position of the Commissioner of Education on the salient issues before the Hearing Examiner.

The primary issue in this proceeding focuses on whether or not the actions of Respondent in this matter constituted violations of Castleberry ISD Board policies thereby substantiating a finding of good cause for purposes of his termination.  The next issue before the Examiner is whether or not Respondent is entitled to special consideration for his actions due to his status as an Alternative Certification Teacher.   The third issue is whether or not Respondent is entitled, as a matter of right, to remediation for his actions.  

Good Cause
The only statutory basis for terminating a term contract is “cause.”  The cause standard does not allow a contract to be terminated lightly.  Cause involves a failing that the ordinary prudent employee would avoid and must be of such level that the continued existence of the employer-employee relationship is called into question.  Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999).   An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  Larry Baker v. Rice Independent School District, Docket No. 227-R2-493 (Comm’r Educ. 1995).   Good cause is a high standard and any failures must be of a serious nature to substantiate any termination so based..  

Physical Contact and Use of Profanity
It is undisputed that physical contact with a student was made and that offensive language of some type was exchanged on August 27, 2001.  It is even likely that the student, Chase M. may have provoked the incident in question.  In Pedro Guerra v. San Diego Independent School District, Docket No. 147-R2-706 (Comm’r Educ. 1996), the Petitioner, Pedro Guerra, engaged in profanity as well as physical contact with a student.  As in the case at bar, the student involved arguably provoked the actions of Petitioner.  In his hearing, Guerra admitted the use of profanity and striking the student,  yet  expressed no remorse and offered no apology for his actions.  The similarities with the instant case are obvious.  Mr. Hagen used language with a student (Chase M.) that he admittedly would not have used in the United States Marine Corp. [Page 26, L. 16].   Mr. Hagen further engaged in physical contact with the student, which contact was offensive in that it was unconsented to, thereby constituting an assault under the standard set forth in Jean M. Bryan v. Pharr-SanJuan-Alamo Independent School District, Docket No. 094-R10-498 (Comm’r Educ. 1999).   The test applied in situations similar to that at bar is set forth in Guerra citing Degnan v. Texas School for the Deaf, Docket No. 142-R2-684 (Comm’r Educ. 1986) wherein the Commissioner stated, in pertinent part as follows:

“if a teacher’s actions are inappropriate and potentially harmful to a student, the district need not risk reoccurrences and possible sever injury to a student.” The physical contact, in and of itself constitutes significant harm.  No longer can an educator strike out in physical anger at students.  As professionals, educators are expected to maintain control of their emotions or to remove themselves from the situations until they are in control.  The profanity directed at the students merely enhances the harm done.  No teacher should use such language to students.  In this instance, the district should not have to wait for Petitioner to lose his temper again with students and assault them.. . . . Intentionally striking students in anger while cursing at them, outside the context and requirements of a discipline management plan, constitutes significant harm to the student and, if so determined by the board of trustees, good cause for termination.

In addition to his discussion regarding the potential harm to students, the Commissioner seems to place great emphasis on Guerra’s lack of remorse.  Similarly, Mr. Hagen offered little if any remorse for his actions. [Page 26, L. 13-21].

In Kenneth Patterson v. Albany Independent School District, Docket No. 210-R2-890, (Comm’r Educ. 1991), the Commissioner of Education held that:

When a teacher engages in an activity that is potentially harmful to. . . a students’ physical or emotional well being, a school district must be allowed to terminate the teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct.  That is not to say that a teacher may be terminated for participating in any harmful activity no matter how, minor, the harm must be significant.

In Patterson, the teacher merely threatened to “bust” the student and did not use profanity or physical contact with the student.

Alternative Certification Teacher
This brings us to whether or not Mr. Hagen is entitled to special consideration in light of his status as an Alternative Certification Teacher.  In this regard, Respondent relies upon the Commissioner’s discussions in Larry Baker v. Rice Consolidated Independent School District, Docket No. 227-R2-493 (Comm’r Educ. 1995).  Baker was an alternative certification teacher under a probationary employment contract.   In Baker, the Commissioner held, in pertinent part, that “[B]y statute, school districts have an express obligation to assist alternative certification teachers.  19 TAC 137.231(b)(13) formerly 19 TAC Sec. 141.481(b)(11) requires a district’s alternative certification plan to provide for ‘on going counseling, guidance, and remedial preparation as needed.’ ”   Nevertheless, Baker was terminated because his “failings were of such a serious nature that Respondent (Rice CISD) had good cause to terminate him.”  The Commissioner’s comments in Baker cannot, however, be read in a vacuum.  They must be taken in light of all other facts and circumstances on a case by case basis.  That is, Baker cannot be taken as gospel without considering the seriousness of the employee’s actions and the potential harm to others, including students.   Unlike the case at bar, Baker was not accused of verbally or physically assaulting a student, rather his “comments” were relatively mild in nature and directed at another teacher, not a student.

Remediation    

Finally, Respondent Hagen argues that he is entitled to remediation in this case.  The Commissioner of Education addressed this issue in numerous separate decisions.  Those cited to this Examiner included, Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999); Richard Rosenbaum v. Bridgeport Independent School District, Docket No. 134-R1-397 (Comm’r Educ. 1997); and Poleda Glanton v. Longview Independent School District, Docket 066-R1-994 (Comm’r Educ. 1996).  

In Weatherwax, the Petitioner’s  employment was recommended for termination due to her “disregard of directives, policies and standards of ethics” set forth by the Fort Worth ISD.  Weatherwax, however, contended that, due to her circumstances, she was entitled to remediation rather than termination.  In response the Commissioner of Education outlined, in detail, the various general circumstances under  which remediation would or would not be available.  Generally, “an opportunity for remediation is required in many cases because the ordinary prudent employee is not perfect.  Average employees do make mistakes and do need guidance.”  See Weatherwax at 5-6.   Remediation, however, “is not required in every termination case.  The issue is whether a teacher’s conduct rises to the level of good cause.”  Weatherwax at 6.   As a practical matter, the Commissioner has given guidance as to when remediation is required prior to termination.  In Carpenter v. Daingerfield-Lone Star Independent School District, Docket No. 010-R2-994 (Comm’r Educ. 1995) as cited in Weatherwax at page 6, the Commissioner stated that,  “[A]s a general rule, remediation is not required when the situation is serious and the teacher’s action involves fraud, theft or deceit.” . . . Remediation is not required if the action is egrigious.  Peck v. Texas School for the Blind, Docket No. 069-R2-1287 (Comm’r Educ. 1990);  Threats and an explosive temper required no remediation.  Rosenbaum v. Bridgeport Independent School District, Docket No. 134-R1-397 (Comm’r Educ. 1997);  Actions that pose mental or physical harm to students or employees are not remediable.  Littleton v. Fort Worth Independent School District, Docket No. 106-R2-390 (Comm’r Educ. 1993); and, finally, no further remediation was needed when a teacher used mild profanity after being told not to use profanity.  Glanton v. Longview Independent School District, Docket No. 006-R1-994 (Comm’r Educ. 1996).  

In Weatherwax, Petitioner was not entitled to remediation because her actions placed children in danger.  The Commissioner reasoned that a teacher’s first responsibility is the safety of her students.  The Commissioner stated, in pertinent part, as follows:

 “Even if it were proven that Petitioner would never neglect a student again, Respondent would have good cause to terminate her contract.  In general, placing a student in danger is an action so serious that it breaks the employer-employee relationship.. . . Petitioner continues to deny that she did anything wrong.  This indicates that such incidents could happen again. Remediation is not appropriate in this case for two independent and sufficient reasons: Petitioner’s actions placed a student in danger and Petitioner denies that she did anything wrong.”

In Glanton, Petitioner’s employment was terminated for the use of profanity in the presence of the students on several occasions.  In response to the board of trustee’s recommendation that her contract be terminated, Glanton relied on the remedy of remediation.  The Commissioner reasoned that the necessity for remediation to cure unacceptable conduct is determined on a case by case basis.  He stated that the Respondent school district maintained the authority to demand that profanity, no matter how mild, not be used in the educational setting.  Glanton violated the no profanity policy set forth by the district.  Accordingly, Respondent Longview ISD had the right and authority to terminate her employment contract.

This is certainly not a case of first impression involving the use of profanity and physical touching upon a student.  The foregoing cases bear striking similarities to the case at bar.  If these cases teach us anything, it is that the school  district’s primary responsibility is  the protection of its students from any harm.  In addition, it is the right of any school district to adopt rules, policies and procedures to protect both the student and the educational setting.  


VI.  CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings, I make the following Conclusions of Law:

1. The Texas Education Agency has jurisdiction of this matter.

2. A district must make substantial efforts to ensure that an alternative certification teacher is provided with assistance in learning the teaching profession.  19 TAC 137.231(b) (13).

3. Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

4. The proposal for termination is a result of Respondent’s actions on August 27, 2001.

5. Remediation is not an independent right.

6. Remediation is not required in all cases.

7. In a termination case the standard is good cause.  Good cause may be shown even if remediation is not offered.  In some cases, an employee’s actions will be sufficient to constitute good cause without an opportunity to remediate.  In other cases, an employee’s actions will only constitute good cause if the employee is given an opportunity to remediate and the employee fails.

8. In general, an employee’s action that causes physical harm to a student or fellow employee is sufficient to constitute good cause for terminating a contract.  No remediation needs to be offered in such a case.

9. Assault generally occurs when a person intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the conduct as offensive or provocative. 

10. In general, an employee who refuses to admit error need not be offered remediation.

11. Respondent had a ten (10) month probationary contract with Petitioner.

12. To terminate a continuing contract,  a term contract, or a probationary contract during the contract term requires that the school district show good cause.  Texas Education Code Sections 21.104, 21.156, 21.111.

13. Respondent’s use of language such as “mother f***er”, “f***er”, and “bitch” constituted  a failure to comply with Petitioner’s directives against the use of profanity.

14. Respondent’s actions in making physical contact with a student also constituted a failure to comply with Petitioner’s directives to make reasonable efforts to protect a student from conditions detrimental to their physical health.

15. Although case law supports a finding that, in some circumstances, and Alternative Certification Teacher is entitled to special consideration for his actions and additional assistance from the school district, the seriousness of the teacher’s actions were of such a serious nature as to justify termination. 

16. Respondent was not entitled to remediation as his actions posed a serious threat to the safety of students.

17. Petitioner has good cause to terminate Respondent’s employment for the incidents of August 27, 2001 in the locker room, which included, using profanity towards two students and coming in physical contact with a student and pushing the same student into lockers and demonstrating little remorse after the incident.

18. Petitioner has good cause to terminate Respondent’s employment because the physical and emotional harm to the students was significant.

19. The decision of the Board of Trustees to terminate the Respondent’s contract of employment was neither arbitrary or capricious.

20. The decision of the Board of Trustees to terminate the Respondent’s contract of employment was supported by substantial evidence.


VI.   CONCLUSION
Based upon the testimony, documentary evidence, facts, and exhibits  in this matter, the Examiner finds, by a preponderance of the evidence, that Respondent has violated Castleberry ISD Board Policies by his actions in making physical contact, which contact was offensive,  with a student on August 27, 2001.  The Examiner further finds, by a preponderance of the evidence, that Respondent has violated Castleberry ISD Board Policies by his actions in using inappropriate language in the presence of and/or verbal abuse of one or more students on August 27, 2001.  The Hearing Examiner does recognize that Respondent is an Alternative Certification Teacher with  very little experience as a teacher.  It is further recognized that the nature of Respondent’s actions is of such a serious nature as to justify his termination in this case.   Although remediation is an option available to Respondent and others similarly situated, it is neither required or available in every termination case.  Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999) The necessity for remediation to cure unacceptable conduct is determined on a case by case basis.  Polenda Glanton v. Longview Independent School District, Docket No. 006-R1-994 (Comm’r Educ. 1996).  The finding in Weatherwax that “[A]ctions that pose mental or physical harm to students or employees are not remediable.  In Weatherwax, the Petitioner denied that she did anything wrong, an “indication that such incidents could happen again.”  This bears a disturbing similarity to the testimony in evidence before the Hearing Examiner in this case.  For the foregoing reasons, the Examiner finds that Respondent is not entitled to remediation in this case.

The facts, as they have been presented before the Hearing Officer indicate that on August 27, 2001, Respondent violated various Castleberry ISD Board Policies then in effect, which violations constitute sufficient basis for his termination.


VII.    RECOMMENDATION
Petitioner, through counsel, Schwartz & Eichelbaum, has requested that Respondent’s employment be terminated for good cause shown.  Based upon the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the recommendation of this Hearing Examiner that the employment of Respondent be terminated for good cause shown.

Accordingly, Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this _____ day of ____________________, 2001.

__________________________________

PAUL FRANCIS MCNULTY

CERTIFIED HEARING EXAMINER

TEXAS EDUCATION AGENCY
�Respondent’s testimony was that “When I was almost touching him [Chase M.] he yelled out, ‘Don’t lay your hands on me.’”


�Evidence at the time of trial is that Respondent weights approximately 280 pounds and Chase M. weighs approximately 155 pounds.


�Judicial notice was taken of this distance once the lockers were inspected during the trial.


�This testimony contradicts the testimony of Respondent that he was not angry at any time throughout this period. [Page 35, L. 20 - Page 37, L. 13].





