
TEA DOCKET NO. 037-LH-1296PRIVATE 


CONSOLIDATED WITH 


TEA DOCKET NO. 115-LH-496
WILMER-HUTCHINS           §    BEFORE TEXAS EDUCATION AGENCY       INDEPENDENT SCHOOL        §    CERTIFIED INDEPENDENT HEARING       DISTRICT ("WHISD"),       §               EXAMINER 

                          §

             Petitioner,  §       

                          §       DONALD W. HICKS, SR.

vs.                       §       

                          §

DELORES ROBERTS-QUINTYN,  §

                          §

             Respondent.  §    THE  STATE  OF   T E X A S 


PROPOSED

FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATIONS BY THE 


CERTIFIED INDEPENDENT HEARING EXAMINER

(Governing Consolidated TEA DOCKET NOS. 


115-LH-496 and 037-LH-1296)

On March 18, 1997, CAME ON for final hearing the State of Texas Education Agency's (TEXAS EDUCATION AGENCY ("TEA")) consolidated hearing requests covering (1)  Petitioner's proposed consideration of nonrenewal of Respondent's term contract as superintendent of Petitioner WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT ("W-HISD"), effective at the end of Respondent's contract period (TEA Docket No. 115-LH-496) and  (2)  Petitioner's subsequent suspension of Respondent ("DELORES ROBERTS-QUINTYN") without pay (TEA Docket No. 037-LH-1296). 


FINDINGS OF FACT

AFTER DUE CONSIDERATION OF (1)  the credible evidence presented at the lawfully scheduled and conducted final hearing and  (2)  matters officially noticed, in my capacity as a statutory certified independent hearing examiner (Tex. Educ. Code Ann. §§ 21.252, 21.253, 21.254 and 21.255), I HEREBY MAKE THE FOLLOWING FINDINGS OF FACT:

1.
a.
Petitioner WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT ("W-HISD"), by and through its Board of Trustees (the "BOARD") and Respondent made and entered an agreement providing for the employment of Respondent as General Superintendent of Schools for a term of fifteen months and sixteen days beginning February 16, 1995 and ending June 30, 1996.  (Respondent's Exhibit No. 1 ("CONTRACT OF EMPLOYMENT"), page (p.) 1, para. I.1.1.; p. 7 ("SIGNATURE PAGE")).



b.
The term contract provided that "[u]nless either party notifies the other in writing, th[e] Agreement may be renewed annually for two (2) additional, individual terms of one year for a total term of three years." (Respondent's Exhibit 1, p. 1, para. I.1.1.).

2.
No right of tenure was created by the contract (agreement) and no property interest, express or implied, was created in continued employment beyond the contract term.  (Respondent's Exhibit No. 1, p. 1, para. I.1.3.).  


3.
The parties' contract provided that W-HISD would pay Respondent an annual salary of Sixty-Five Thousand Dollars ($65,000.00).  (Respondent's Exhibit No. 1, p. 2, para. III.3.1.).  


4.
The parties' contract specifically provided, inter alia, that the W-HISD Board's policy and the Term Contract Nonrenewal Act (Texas Education Code § 21.201 et seq.) shall be applicable to the parties' agreement/contract and in the event the Board for W-HISD elected to nonrenew Respondent's contract.  (See e.g., Respondent's Exhibit No. 1, p. 3, para. IV.4.1.; p. 4, para. VI.6.1.).  


5.
At a lawfully called meeting of the W-HISD Board on March 21, 1996, the Board determined to consider for nonrenewal Respondent's term contract as Superintendent for the succeeding school year.  (Respondent's Exhibit No. 5, p. 1, para. 1.).  


6.
a.
Written Notice of W-HISD Board's proposal to consider nonrenewing Respondent's term contract was "given pursuant to the provisions of the Texas Education Code, as amended in 1995 and the provisions of [Respondent's] contract. (Respondent's Exhibit No. 5, p. 1, para. 1.).  



b.
The written Notice of the W-HISD Board's proposal not to renew Respondent's term contract was given to Respondent, not later than the 30th day before the last day of the contract term.

7.
Respondent's contract contains a single provision relative to Renewal or Nonrenewal for Respondent's term contract as follows:

           
VI.  Renewal or Nonrenewal of Employment Contract




6.1.  Renewal/Nonrenewal.  In the event the Board of Trustees for W-HISD elect to nonrenew the contract of the Superintendent, nonrenewal shall be in accordance with Board policy and applicable law (Term Contract Nonrenewal Act, Texas Education Code).



(Respondent's Exhibit No. 1, p. 4, para. VI.6.1.).  


8.
a.
Petitioner's March 27, 1996 Notice of Nonrenewal gave all the reasons, individually and collectively, which were alleged to constitute good cause, i.e.:




failure to perform [Respondent's] duties in a satisfactory manner, as documented in previous memoranda to [Respondent] and [Respondent's] evaluation;




failure to comply with directives from the [W-HISD] Board and [W-HISD] Board policies;




failure to manage [W-HISD] employees in a manner consistent with sound business practices;




a lack of confidence in [Respondent's] ability to manage [W-HISD].



(Respondent's Exhibit No. 5, p. 1, para. 3.).  



b.
W-HISD's March 27, 1996 Nonrenewal Notice only referred to W-HISD's Board policy on nonrenewal.



(Respondent's Exhibit No. 5, p. 2, para. 2; Respondent's Exhibit 9, p. 3, para. 2.).  



c.
On or before March 27, 1996, the W-HISD Board had established by policy reasons for nonrenewal of the Respondent's term contract.  (Respondent's Exhibit No. 5, p. 2, para. 2; Respondent's Exhibit 9, p. 3, para. 2.).  See also Tex. Educ. Code Ann. § 21.212(d).

9.
Petitioner's March 27, 1996 Nonrenewal Notice to Respondent was received by Respondent (by and through her attorney) on March 29, 1996. (Respondent's Exhibit No. 9, p. 2 (p. 1 of Exhibit "A").).


10.
a.
The March 27, 1997 Nonrenewal Notice advised Respondent of the following:




If [Respondent] desire[s] a hearing, [Respondent] must file a written request for a hearing with the Commissioner of Education, 1701 North Congress Avenue, Austin, Texas 78701-1494 not later than the 15th day after receiving th[e] written notice [of proposed nonrenewal].  If [Respondent] fail[s] to request a hearing within fifteen (15) days from receipt of th[e] notice of proposed nonrenewal, the [W-HISD] Board may proceed upon this action. (Emphasis supplied.) (Respondent's Exhibit No. 5, p. 1, para. 4.).    



b.
Further, the March 27, 1996 Nonrenewal Notice advised Respondent that:




[a]t any hearing held pursuant to [her] lawful




request, [Respondent] will have the right to




present witnesses, the right to be represented by a person of [Respondent's] choice, including either an attorney or union representative, if [Respondent] wish[ed], the right to confront [Respondent's] accusers, and the right to cross-examine adverse witnesses.  (Emphasis supplied.)




(Respondent's Exhibit No. 5, p. 2, para. 1;




Respondent's Exhibit 9, p. 3, para. 1.).     


11.
Petitioner's March 27, 1996 written Nonrenewal Notice was sent to Respondent via Certified Mail No. P 988 887 231 (Return Receipt Requested).  (Respondent's Exhibit No. 9, p. 3 (Exhibit "A," p. 2).).  


12.
W-HISD's March 27, 1996 Nonrenewal Notice was an "official notice," signed by Glenn B. Mills, Jr., President, [W-HISD] Board of trustees on behalf of the  W-HISD. (Respondent's Exhibit 5, p. 2, para. 3; Respondent's Exhibit No. 9, p. 3, para. 3.).    


13.
By letter dated April 12, 1997 and sent by certified mail (Return Receipt Requested No. P 109 915 530), Respondent complied with Petitioner's Notice of Nonrenewal and filed with the Commissioner of Education a request for hearing.



(Respondent's Exhibit No. 9.).    


14.
Respondent provided Petitioner with a copy of Respondent's April 12, 1996 Request for the instant hearing related to W-HISD's proposed nonrenewal of Respondent's term contract.  (Respondent's Exhibit No. 9.).    


15.
On April 18, 1996, via facsimile transmission:



a.
TEA acknowledged receipt of Respondent's request for assignment of a certified hearing examiner under Chapter 21, Subchapter F of the Texas Education Code, for the purpose of conducting a hearing concerning the proposed nonrenewal of Respondent; and


b.
TEA timely assigned (and notified the parties herein of said assignment) the nonrenewal controversy to the certified independent hearing examiner (DONALD W. HICKS, SR.) ("IHE") under TEA Docket No. 115-LH-496.





See generally Tex. Educ. Code Ann. § 21.254(c).

16.
a.
On April 19, 1996, via facsimile transmission, the IHE acknowledged and accepted the assignment of TEA Docket No. 115-LH-496.



b.
On April 23, 1997, Respondent filed a motion with TEA to remove the IHE.



c.
On April 25, 1997, TEA denied, pursuant to Tex. Educ. Code Ann. § 21.254(d), Respondent's motion to remove the IHE for cause and the assignment of TEA Docket No. 115-LH-496 Donald W. Hicks, Sr., as the certified independent hearing examiner became final.


17.
a.
On April 30, 1996, the parties' attorneys and the IHE participated in their first prehearing conference.  During the conference, the parties informed the IHE that the 45-Day Rule would be waived.



b.
On May 7, 1996, the IHE signed and issued his first Prehearing Order scheduling the final hearing on the merits to begin Monday, July 22, 1996.



c.
On May 14, 1996, the parties, via facsimile transmission, filed written waiver of the 45-Day Rule for determination of TEA Docket No. 115-LH-496.



d.
On May 14, 1996, the parties, by agreement, modified the May 7, 1996 Prehearing Order and scheduled the final hearing on the merits of TEA Docket No. 115-LH-496 to begin Monday, August 26, 1996.  The IHE signed and issued his "First Amended Prehearing Order" to reflect the parties' foregoing agreed final hearing date.



e.
By agreement of the parties, the final hearing date relative to TEA Docket No. 115-LH-496 was extended thirty (30) days to Thursday, September 26,1 996.



f.
On August 11, 1996, the IHE signed and issued his "Second Amended Prehearing Order" establishing the parties' agreed to date of September 26, 1996 as the final hearing date for TEA Docket No. 115-LH-496.


18.
On or about August 19, 1997, the parties herein signed and the presiding Judge of the 134th Judicial District Court of Dallas County, Texas (in Civil Cause No. 96-1198-G) signed and filed an Agreed Order regarding, inter alia, Petitioner's Plea to the Jurisdiction abating the Respondent's "claims against the individual Board members in their capacity as members of the Board of Trustees and the Board of Trustees of Wilmer-Hutchins I.S.D. until 



such time as [Respondent] has exhausted her administrative remedies . . .."  (Respondent's Exhibit 11, p. 1, para. 1.).


19.
Sometime before March 19, 1996, Respondent filed a civil cause in the 134th Judicial District Court of Dallas County, Texas under civil cause No. 96-1998-G and styled Delores Roberts-Quintyn, Plaintiff,  vs.  Lunita White, Luther Edwards, III, Lamar Walton and Brenda Duff, individually and as Members or former Members of the Board of Trustees of Wilmer-Hutchins Independent School District, and the Board of Trustees of the Wilmer-Hutchins Independent School District, Defendants.  (See generally Respondent's Exhibit 10.).


20.
On March 19, 1996, the foregoing Defendants (including Petitioner herein) filed an Answer and Plea to the Jurisdiction in civil cause No. 96-1998-G.  The stated basis of the Plea to the Jurisdiction was:




["Respondent's]  fail[ure] to exhaust her administrative remedies . . . Any disputes relating to [her] employment must be adjudicated in accordance with the statutory scheme adopted by the Legislature.  [Respondent] has failed to exhaust her administrative remedies with respect to any employment disputes . . . [Respondent] was mandated  exhaust her administrative remedies by seeking a hearing before the Texas Education Agency . . .. (Respondent's Exhibit 10, p. 2; p. 5, para. 3.).


21.
On November 1, 1996, the IHE received and filed a letter dated October 31, 1996, from Petitioner requesting a hearing to determine whether salary payments to [Respondent] may be suspended pending the resolution of TEA Docket No. 115-LH-496.


22.
On November 5, 1996, the IHE orally informed the parties that he would not take up the matter of suspension of pay in TEA Docket No. 115-LH-496. 

23.
Sometime before December 30, 1996, Respondent requested that TEA assign a certified independent hearing examiner in the matter of Petitioner's suspension of Respondent without pay.

24.
TEA found that the matter of suspension without pay was subject to Chapter 21, Subchapter F of the Texas Education Code and within ten (10) days after TEA received Respondent's request for hearing on the suspension without pay matter (December 30, 1996), TEA assigned the matter to IHE herein for resolution under Docket No. 037-LH-1296.


25.
a.
On December 25, 1996, the IHE accepted and acknowledged the assignment of TEA Docket No. 037-LH-1296 relating to the issue of suspension without pay.



b.
By letter dated December 23, 1996, the parties submitted for the IHE's signature and filing a "Third Amended Prehearing Order," which order was signed and filed by the IHE on December 26, 1996.  The Third Amended Prehearing Order set the final hearing in TEA Docket No. 115-LH-496 to begin on Tuesday, January 28, 1997.


26.
By agreed letter dated and filed, via facsimile transmission, on January 17, 1997, the parties notified the IHE "of the parties' agreement to consolidate" TEA Docket Nos. 115-LH-496 (related to the nonrenewal issue) and 037-LH-1296 (related to the suspension without pay issue).


27.
The IHE interpreted the parties' January 17, 1997, letter agreement as a Joint Motion to Consolidate TEA Docket No. 037-LH-1296 with TEA Docket No. 115-LH-496 and, on January 22, 1997, the IHE granted the parties' agreed letter motion to consolidate.


28.
The parties' January 17, 1997 letter agreement stated that TEA Docket Nos. 115-LH-496 and 037-LH-1296 would "now be heard beginning January 28, 1997 and subject to the pre-hearing orders signed previously by [the IHE].


29.
The IHE notified the parties in his Prehearing Scheduling Order governing consolidated TEA Docket Nos. 037-LH-1296 and 115-LH-496 that the parties' motion to consolidate and specific agreement to be bound by the prior pre-hearing orders constituted timely waiver of the 45-Day Rule under both said TEA Docket Numbers.


30.
No party has objected to the IHE's interpretation that the 45-Day Rule has been waived for TEA Docket Nos. 037-LH-1296 and 115-LH-496.


31.
On January 21, 1997, Petitioner's counsel of record, Bertha Bailey Whatley filed a motion for continuance based on the fact that she had been named as a fact witness by Respondent.

32.
a.
On January 23, 1997, the IHE held a hearing related to, inter alia, whether Respondent's attorney, Richard G. Mills (named as a fact witness by Petitioner) one of Petitioner's attorneys, Bertha Bailey Whatley (named by Respondent as a fact witness) and the General Counsel for Petitioner, SCHWARTZ & EICHELBAUM, P.C., each should be disqualified.



b.
The IHE found that Respondent's attorney became involved in the matters at issue after the substantive activities giving rise to the controversies had arisen and that any facts known to him, in the context of time and the circumstances, did not have the substantive nexus to require his disqualification.


c.
The IHE found that disqualification of Respondent's attorney would not serve the ends of justice, place Respondent at a tremendous disadvantage and, work a substantial hardship on Respondent.



d.
On the other hand, the IHE found that Petitioner's January 21, 1997 Motion for Continuance, on its face, raised the attorney conflict and disqualification issues as to Bertha Bailey Whatley and the parties' arguments offered on those issues as to Ms. Bailey Whatley placed her in a different position relative to conflict and disqualification.



e.
However, the IHE found that no good reason existed to disqualify SCHWARTZ & EICHELBAUM, P.C., General Counsel for W-HISD Board of Trustees.



f.
The IHE found that disqualification  of SCHWARTZ & EICHELBAUM, P.C., would work a substantial hardship on Petitioner and render firms similarly situated ineffective as to their representation of school districts as General Counsel, i.e., the IHE found that a special and unique relationship exists that argues for the firm to continue to represent W-HISD after full disclosure and with W-HISD's informed consent.



g.
The IHE found that he was better able to determine and understand the role of advocate and witness than a jury or other untrained fact finding body and such roles were not easily blurred when the IHE determines what is evidence and argument and between what lawyers say as witnesses and what they say as advocates.



h.
The IHE found that neither party was prejudiced by Mr. Mills and SCHWARTZ & EICHLEBAUM, P.C., each continuing to represent the Respondent and Petitioner, respectively, and in these consolidated TEA docketed matters.



i.
The IHE found that while Ms. Bailey Whatley was disqualified, she was informed and necessary to an adequate and proper presentation of Petitioner's case that she should be allowed to remain at Petitioner's counsel's table during the presentation of the case.  However, the IHE found that it was appropriate to prohibit (and the IHE did prohibit) Ms. Bailey Whatley from addressing the IHE as an advocate and barred Ms. Bailey Whatley from addressing any witness actually testifying before the IHE in the matter.



j.
The IHE finds that while Ms. Bailey Whatley was disqualified, the work she performed up to the date of disqualification is useable in these proceedings, including, but not limited to discovery depositions taken prior to her disqualification.



33.
Finally, on January 23, 1997, the IHE held a hearing on Petitioner's January 15, 1997, Motion to Quash Depositions, To Quash Subpoena Duces Tecum, and/or For Protective Order.  Prior to receiving arguments on the foregoing motion(s), Respondent's counsel abandoned Respondent's request for the information sought to be protected by Petitioner's Motion(s).  In specific, Respondent is found to have requested to proceed to final hearing on these consolidated TEA docketed matters without the matters sought to be protected by the Petitioner's Motion(s).  (Independent Hearing Examiner's Exhibit 1, p. 1, para. 2.).



34.
a.
The IHE finds that Petitioner, "the board of trustees of the employing district [W-HISD] decided to use the process prescribed by Texas Education Code, Chapter 21, Subchapter F for the purpose of not renewing a term contract.  See generally Tex. Educ. Code § 21.251(b)(2).  Indeed, all parties participated without objection in this process currently under attack by Petitioner.




b.
The IHE finds that Chapter 21, Subchapter F of the Texas Education Code is applicable to the proposed nonrenewal of Respondent's term contract (effective at the end of Respondent's contract period).


35.
On February 3, 1997, the IHE signed and issued his "First Amended Prehearing Scheduling Order (governing consolidated TEA Docket Nos. 037-LH-1296 and 115-LH-496) setting the final hearing on same for Friday, March 18, 1997.  (Independent Hearing Examiner's Exhibit 1, p. 3.).



36.
On Monday, March 14, 1997, Petitioner's counsel, Dennis J. Eichelbaum, was sent a letter from Respondent's counsel questioning, inter alia, Mr. Eichelbaum's "assertion that [W-HISD] can somehow withdraw its consent to the hearing before examiner Hicks at this stage of the game or somehow divest him of authority from proceeding with the hearing."




(Respondent's Exhibit 6, p. 2, para. 4.).



37.
On Thursday, March 17, 1997, the IHE, via facsimile transmission, received a letter objecting to the IHE's jurisdiction and serving the IHE with notice that Petitioner, inter alia, would not participate in further hearings herein.  (Respondent's Exhibit 3, solo page, para. 3.).

  

38.
a.
Petitioner intentionally refused or failed to abide by the IHE's First Amended Prehearing Scheduling Order and, on Friday, March 18, 1997, Petitioner wholly defaulted herein and did not appear to carry its statutory burden on the issues raised by its proposal to nonrenew Respondent's term contract (effective at the end of the contract period). (See Respondent's Exhibit 3, solo page, para. 3; Respondent's Exhibit 4, solo page; Respondent's Exhibit 6, p. 2, para. 4.).  See generally Tex. Educ. Code Ann. § 21.256(d) and (h).  




b.
The IHE waited for Petitioner and Petitioner's representatives and qualified counsel of record and none appeared throughout the final  hearing or proceeding.




c.
Further, Petitioner failed or refused to abide by the IHE's First Amended Prehearing Scheduling Order governing these consolidated matters by not providing the court reporter as is required by statute.  (Respondent's Exhibit 4, solo page.).  See generally Tex. Educ. Code Ann. § 21.255(e). 


39.
On March 18, 1997, Respondent appeared in person and by and through her attorney of record and announced ready and proceeded to place into evidence eleven (11) exhibits.  



40.
a.
The IHE finds that a default judgment as to the nonrenewal of Respondent's term contract issue is proper for entry based on Petitioner's failure or refusal to appear at the local hearing on March 18, 1997 as mandated by the IHE's First Amended Prehearing Scheduling Order governing these consolidated matters.




b.
The IHE finds that a default judgment as to the suspension of Respondent without pay issue is proper for entry based on Petitioner's failure or refusal to appear at the local hearing on March 18, 1997 as mandated by the IHE's First Amended Prehearing Scheduling Order governing these consolidated matters.




c.
The IHE finds that a default judgment as to the nonrenewal of Respondent's term contract issue is proper for entry based on Petitioner's failure or refusal to appear at the local hearing on March 18, 1997 as mandated by state law.




d.
The IHE finds that a default judgment as to the suspension of Respondent without pay issue is proper for entry based on Petitioner's failure or refusal to appear at the local hearing on March 18, 1997 as mandated by state law.



41.
a.
The IHE finds that reasons, in fact, did not exist of record to support the recommendation of Petitioner to nonrenew the term contract of Respondent, effective at the end of the contract period. 




b.
The IHE finds that Petitioner established no policy reasons on the record in support of the recommendation of Petitioner to nonrenew the term contract of Respondent, effective at the end of the contract period. 



42.
The IHE finds that good cause, in fact, did not exist to support Petitioner's suspension of Respondent without pay.



43.
The IHE finds that Petitioner, in fact, was not justified in suspending Respondent without pay.



44.
Suspensions WITHOUT PAY are specifically covered by Chapter 21, Subchapter F of the Texas Education Code.  See generally Tex. Educ. Code Ann. §§ 21.212 and 21.251(a)(3).


(L E F T    B L A N K   I N T E N T I O N A L L Y)



DISCUSSION


I.  NONRENEWAL OF TERM CONTRACT


No credible evidence appears of record and no credible evidence was offered to substantiate Petitioner's proposed nonrenewal of Respondent's term contract, effective at the end of the contract period.  Petitioner failed to carry its statutory burden under Chapter 21, Subchapter F, of the Texas Education Code Annotated.  Tex. Educ. Code Ann. §§ 21.212(a) and (d); 21.251(b)(2); 21.254(d); 21.255(e); 21.256(c), (d), (e) and (h) (at the hearing, the school district has the burden of proof by a preponderance of the evidence).


II.  SUSPENSION WITHOUT PAY

No credible evidence appears of record and no credible evidence was offered to substantiate Petitioner's proposed suspension of Respondent without pay.  Petitioner failed to carry its statutory burden under Chapter 21, Subchapter F, of the Texas Education Code Annotated.  Tex. Educ. Code Ann. §§ 21.212(a) and (d); 21.251(b)(2); 21.254(d); 21.255(e); 21.256(c), (d), (e) and (h) (at the hearing, the school district has the burden of proof by a preponderance of the evidence).


CONCLUSIONS OF LAW

AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FOREGOING FINDINGS OF FACT, in my capacity as a certified independent hearing examiner, I MAKE THE FOLLOWING CONCLUSIONS OF LAW:


1.
a.
As a matter of law, Petitioner, in proposing to nonrenew Respondent's term contract (effective at the end of the Respondent's contract period), decided to use the process prescribed by Chapter 21, Subchapter F of the Texas Education Code.  Tex. Educ. Code Ann. §§ 21.212 and 21.251(b)(2).



b.
As a matter of law, Chapter 21, Subchapter F of the Texas Education Code applies to the review of Petitioner's suspension of Respondent without pay.  Tex. Educ. Code Ann. §§ 21.212 and 21.251(a)(3).


2.
As a matter of law, Petitioner, under the particular facts and circumstances of this case, cannot abort the due process proceedings relating to nonrenewal of Respondent's term contract and suspension of Respondent without pay by unilateral withdrawal from the process and by its intentional failure or refusal to appear at the lawfully scheduled final hearing(s) on said matters.  Tex. Educ. Code Ann. §§ 21.212; 21.251(a)(3) and (b)(2).


3.
As a matter of law, Petitioner has failed to carry its burden at the lawfully scheduled final hearing on the issues of nonrenewal of Respondent's term contract (effective at the end of the Respondent's contract period) and suspension of Respondent without pay, as is required by Tex. Educ. Code Ann. §§ 21.256(c), (d), (e)  and (h).


4.
As a matter of law, the certified independent hearing examiner obtained and retains jurisdiction of the nonrenewal and suspension without pay matters upon the timely final assignment of those matters without timely objection.  Tex. Educ. Code Ann. §§  21.212; 21.251(a)(3) and (b)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d) (e) and (h).

 
5.
As a matter of law, good cause does not exist of record to support the recommendation of Petitioner to nonrenew Respondent's term contract, effective at the end of the contract period.  Tex. Educ. Code Ann. §§  21.212; 21.251(a)(3) and (b)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d), (e) and (h).


6.
As a matter of law, good cause does not exist of record to suspend Respondent without pay.  Tex. Educ. Code Ann. §§  21.212; 21.251(a)(3) and (b)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d), (e) and (h).


7.
A default judgment is hereby entered based on Petitioner's intentional failure or refusal to follow the law and the process prescribed under Chapter 21, Subchapter F of the Texas Education Code, which process Petitioner intentionally decided to use for the purpose of its proposal to nonrenew Respondent's term contract (effective at the end of Respondent's contract period).


Tex. Educ. Code Ann. §§  21.212; 21.251(a)(3) and (b)(2); 21.254(a), (b), (c) and (d); 21.256(c), (d), (e) and (h).


8.
a.
As a matter of law, Petitioner is liable and




responsible for the payment of the cost of the services of the certified shorthand reporter at the hearing and the production of any original hearing transcript.  Tex. Educ. Code Ann. § 21.255(e).

 

b.
As a matter of law, Petitioner is liable and




responsible for the payment of the cost of the services of the hearing examiner.  Tex. Educ. Code Ann. § 21.255(e).



c.
As a matter of law, each party shall bear their




respective costs, including the cost of discovery, if any, and attorney's fees.  Tex. Educ. Code Ann. § 21.255(e).


9.
As a matter of law, Respondent's requested relief, in all



respects, should be granted.
 




RECOMMENDATION OF THE INDEPENDENT HEARING EXAMINER

AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, in my capacity as a certified independent hearing examiner, IT IS HEREBY


RECOMMENDED that the WILMER-HUTCHINS INDEPENDENT SCHOOL DISTRICT BOARD OF TRUSTEES ADOPT the foregoing Findings of Fact and Conclusions of Law and ANNOUNCE a decision consistent therewith.

SIGNED AND ISSUED this 26th day of April, 1997.

                                           DONALD W. HICKS, SR.

                                          Certified  Independent

                                             Hearing Examiner
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