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I.

Statement Of The Case


This is an appeal from the January 30, 1996, proposed termination of Mr. Pat R. Bullard by Houston Independent School District ("HISD" and/or "the District").



The two-pronged bases of the proposed termination was 1) Mr. Bullard's alleged failure to comply with official directives, and  2) Mr. Bullard's alleged neglect of duties.  Specifically, because of an incident occurring in Mr. Bullard's classroom on September 15, 1995, Mr. Hector J. Ibarra, East District Superintendent, temporarily assigned Mr. Bullard to Mr. Jose Hernandez in the Multilingual Department during the pendency of an investigation by Professional Standards, as requested by the Principal of Jackson Middle School, Dr. Manuel Rodriguez.  On September 21, 1995, Dr. Rodriguez withdrew his request for the investigation, suggesting that Mr. Bullard be reprimanded for the incident.  On October 19, 1995, a conference for the record was held in Dr. Rodriguez's offices, which resulted in the issuance of a reprimand and written directive to Mr. Bullard on October 25, 1995, concerning the September 15, 1995, incident.      



After Mr. Bullard received his written directive and notice to return to Jackson Middle School, but during the time period that he was assigned to the Multilingual Department, Mr. Bullard contacted Ms. Peggy Apple, the Executive Director of the Houston Local Association of Texas Professional Educators ("ATPE"), to solicit her aid in obtaining a transfer from Jackson Middle School.  Ms. Apple spoke with Mr. Bullard's Principal, Dr. Rodriguez, who refused to grant the transfer.  Ms. Apple next spoke with Mr. Hernandez and from that conversation, Ms. Apple inferred that if Mr. Bullard could find another position in HISD, Dr. Rodriguez would allow him to transfer.  Ms. Apple informed Mr. Bullard of this perceived agreement, and he began looking for another position in the District.  Ms. Apple became involved in this endeavor by investigating opportunities at HISD's transportation department.  Ms. Apple never spoke with Dr. Rodriguez again to confirm his agreement to allow Mr. Bullard to transfer.



Meanwhile, and following the issuance of the October 25, 1995, written directive to Mr. Bullard, on November 10, 1995, Dr. Rodriguez left a message on Mr. Bullard's answering machine, directing him to report to his teaching duties at Jackson Middle School on November 13, 1995.  Notwithstanding the fact that Mr. Bullard received this message from his Principal, Mr. Bullard failed to comply, choosing to report to the Multilingual Department instead.  On November 16, 1996, Mr. Hernandez informed Mr. Bullard by written memo that his assignment at the Multilingual Department was terminated and that he was to report back to Jackson Middle School, effective November 16, 1995.  Also on November 16, 1995, Dr. Rodriguez sent written correspondence to Mr. Bullard directing him to report to Jackson Middle School on November 20, 1995.  (The signature receipt on this certified letter indicated that Mr. Bullard did not receive this correspondence until November 27, 1995, seven (7) days after the designated date for his reporting to Jackson Middle School.)  When Mr. Bullard failed to report for work at Jackson Middle School on November 20, 1995, Mr. Hector Ibarra transmitted another certified letter to Mr. Bullard on November 22, 1995, instructing him to report to Jackson Middle School on November 27, 1995.  Mr. Bullard received this directive on November 24, 1995.  Mr. Bullard again failed to comply with the directive to report to his teaching assignment at Jackson Middle School.  Therefore, when Mr. Bullard failed to report to Jackson Middle School following at least four (4) written directives to do so, on January 30, 1996, Dr. Rod Paige, Superintendent of HISD, informed Mr. Bullard that the Houston Independent School District's Board of Education ("the Board") intended to terminate Mr. Bullard's probationary contract pursuant to the contract's §7(d) (failure to comply with official directives and established school board policy) and §7(f) (repeated and continuing neglect of duties).  By this correspondence, the District informed Mr. Bullard of his right to protest the proposed termination before an Independent Hearing Examiner to be appointed by the Commissioner of Education.  Mr. Bullard was informed that if he chose this route, he would continue his employment with the District until the final decision was made by the Board, following the hearing before the Independent Hearing Examiner.



When Mr. Bullard received this notice of his proposed termination, he contacted Ms. Apple, who then set up a meeting with Ms. Hilda Poindexter and Mr. Jimenez.  At that meeting, Ms. Apple learned that she had been mistaken about the transfer agreement.  She contacted Mr. Bullard and informed him of the error.  



In compliance with HISD Board Policy and Administration Procedure §593.130 and Tex. Educ. Code §21.253 (Vernon 1995), Mr. Bullard requested a hearing before an Independent Hearing Examiner.   Ms. Deborah Heaton McElvaney was appointed by the Commissioner of Education  1) to conduct the hearing, and  2) to make written Findings of Fact and Conclusions of Law.   


II.

Statement Of The Issues


On March 11, 1996, counsel for Mr. Bullard informed the District that Mr. Bullard's defense to his not reporting to Jackson Middle School, as directed by Dr. Rodriguez, Mr. Hernandez, and Mr. Ibarra, was Mr. Bullard's belief that a superseding agreement had been reached in November 1995, in which  1) Dr. Rodriguez agreed to release Mr. Bullard from his teaching assignment at Jackson Middle School;  2) Mr. Bullard was released from his temporary assignment at the Multilingual Department; and  3) Mr. Bullard was to remain an employee of the District, on unpaid leave status, while he sought another assignment with the District.  However, on March 12, 1996, counsel for Mr. Bullard informed the District that apparently misinformation had been transmitted to Mr. Bullard, and, in fact, there was no release by Dr. Rodriguez and no concomitant placement of Mr. Bullard on unpaid leave status.  Because Mr. Bullard had not been receiving any salary, he demanded his back pay since he had never been suspended without pay by the District.  Further, Mr. Bullard's counsel informed the District that since Mr. Bullard now realized that no agreement had been reached, he was ready to return to his work assignment at Jackson Middle School, or any other placement,and requested immediate placement pending the results of the hearing. 



Mr. Bullard has not returned to Jackson Middle School nor has he been placed in any other alternative job by the District since the March 12, 1996, correspondence from his counsel.  On April 11, 1996, Mr. Bullard amended his complaint to include substantive due process violations, alleging that Dr. Rodriguez's denial of Mr. Bullard's request to transfer to another school was arbitrary and capricious, which ultimately led to Mr. Bullard's abandonment of his teaching duties at Jackson Middle School and the resulting termination.  Further, Mr. Bullard alleged that at a minimum, he was entitled to a job placement and his income, effective March 12, 1996, when he informed the District that he was ready to return to Jackson Middle School or to accept any alternative placement by the District.  



The District's position was that Mr. Bullard's failure to report to Jackson Middle School as directed on numerous occasions was violative of his probationary contract and District policies and procedures.  Because Mr. Bullard was assigned to Jackson Middle School pending the outcome of the hearing and the Board's final decision, his continued absence without approval from that assignment resulted in his not receiving any pay from the District from approximately January 1996 to date.


III.


Procedural Background


On March 19, 1996, a pre-hearing telephone conference was conducted and recorded by a certified court reporter.  In attendance were 1) the Hearing Examiner; 2) Mr. Richard L. Arnett, counsel for Mr. Bullard; and 3) Mr. Robert P. Scamardo, counsel for the District.  At the pre-hearing conference, several procedural matters were addressed, including the scheduling of the hearing, the disclosure deadline, and attendant discovery matters.  



The hearing was conducted before a certified shorthand reporter on April 18, 1996.  Mr. Bullard was represented at the hearing by counsel Mr. Richard L. Arnett; the District was represented by counsel Mr. Robert P. Scamardo.  In attendance throughout the proceeding were Mr. Bullard and the District's representative, Ms. Janet K. Price,  Office of Professional Standards.


IV.


Summary of the Evidence  

A. 


The Petitioner's Case


The District presented three (3) witnesses at the hearing.



Dr. Manuel Rodriguez, Principal of Jackson Middle School during school year 1995-1996, testified first for the District.  Dr. Rodriguez stated that as Principal of Jackson Middle School, he has sole authority to select his teachers and staff.  Dr. Rodriguez interviewed Mr. Bullard in the summer of 1995.  He noted that as a teacher at Jackson Middle School, Mr. Bullard was professional, timely, helpful, and generally, had a positive rapport with the students.  Dr. Rodriguez testified that after the completion of the investigation of the September 15, 1995, incident, he notified Mr. Bullard to return to work at Jackson Middle School because he needed him back in the classroom.  When Mr. Bullard failed to return to work after being instructed to do so, Dr. Rodriguez sought the help of his supervisors, Mr. Ibarra and Ms. Hilda Poindexter.  



On cross-examination, Dr. Rodriguez stated that after the Christmas Holidays in 1995, Mr. Bullard's position at Jackson Middle School was eliminated because Mr. Bullard had abandoned his job and Dr. Rodriguez had to eliminate at least one (1) teaching position to meet budget requirements.  However, during the Fall of 1995, when Dr. Rodriguez was notifying Mr. Bullard to return to work, Mr. Bullard's science position was open and he needed Mr. Bullard in that classroom, which was being covered by another teacher..  He further testified that if Mr. Bullard had returned when ordered to do so, the science position would not have been closed in the Spring of 1996. 



Dr. Rodriguez testified that he met with Mr. Bullard and Mr. James Fallon of the Houston Federation of Teachers ("HFT") regarding the September 15, 1995, incident.  However, Dr. Rodriguez does not recall speaking with anyone, including James Fallon or Peggy Apple, giving his approval for a transfer of Mr. Bullard.  Dr. Rodriguez testified that he did recommend that if Mr. Bullard wanted to leave Jackson Middle School, he should resign his position and seek another.  In January 1996, Dr. Rodriguez notified the District that he preferred to close Mr. Bullard's position because Mr. Bullard had obviously abandoned the job and because of budgetary needs.  As of February or March 11996, there was no position at Jackson to which Mr. Bullard could report.  Dr. Rodriguez testified that he refused to give Mr. Bullard a transfer because he had hired him, Mr. Bullard worked well with the students in the classroom, and he needed him in that position.   



Ms. Thelma Garza next testified for the District.  In the Fall of 1995, Ms. Garza  was the Executive Director of the East District.  She was told by Mr. Ibarra that Mr. Bullard was being investigated and that she was to re-assign Mr. Bullard pending the outcome of the investigation.  She assigned him to the Multilingual Department to work under Mr. Hernandez.  Later, she again became involved in attempting to aid Dr. Rodriguez in getting Mr. Bullard to report back to Jackson Middle School.  Ultimately, she prepared for Mr. Ibarra's signature the recommendation for termination of Mr. Bullard due to his failure to report back to his teaching duties at Jackson Middle School.



Ms. Garza also testified regarding the District's policy of allowing the school's Principal to be the decision-maker regarding transfers.  She testified that there are many considerations to making such a decision and that transfers are rarely effected except when a promotion is involved.



The final witness for the District was the deposition testimony of Mr. Jose Hernandez, Administration Exhibit No. 22.  Mr. Hernandez is the Assistant Superintendent for Special Programs, a position he also held in the Fall of 1995.  Mr. Hernandez testified that he was asked by Ms. Garza to inform Mr. Bullard that he was to return to Jackson Middle School.  Mr. Hernandez gave Mr. Bullard a letter to that effect on November 16, 1995.  Mr. Hernandez was never involved in any discussions with Mr. Bullard regarding a transfer from Jackson Middle School.  However, he did discuss the transfer issue with Ms. Apple on several occasions.  Mr. Hernandez informed Ms. Apple that he would work as a "mediator" in obtaining the transfer if Mr. Bullard found another position.  When Mr. Hernandez was informed that another position had been located, Mr. Hernandez relayed the information to Ms. Garza who said she would talk it over with Mr. Ibarra and Dr. Rodriguez.  Ms. Garza reported back that no transfer was in the offing, that Mr. Bullard's Principal wanted him back on campus.


B.


The Respondent's Case




Mr. Bullard presented two (2) witness.  



Mr. Bullard testified that he did not want to return to Jackson Middle School following the investigation of the September 15, 1995, incident because he believed that the "waters were poisoned." 
At Jackson Middle School, he had trouble with some of the students and felt that the main office was not supportive of his efforts to deal with problem students.



He testified that at the October 19, 1995, meeting with Dr. Rodriguez and Mr. James Fallon, Dr. Rodriguez said that it might be better if Mr. Bullard looked for a position other than at Jackson Middle School.  Mr. Bullard inferred from this verbal statement that he was free to seek a transfer to another HISD position.  However, Dr. Rodriguez never told Mr. Bullard that he would release him for a transfer.  After this meeting, no one at the District ever informed Mr. Bullard that he could transfer from Jackson Middle School or that any agreement had been reached regarding such matter.  He later talked with Ms. Peggy Apple and told her that he wanted a transfer from Jackson Middle School.  This conversation occurred after Mr. Bullard's receipt of the November messages to return to work.  It was his understanding that he was free to look for another position in the District and that he would not be paid while he sought another position.  Even when Mr. Bullard received the January 30, 1996, correspondence from Dr. Paige regarding the Board's approval of the recommendation to terminate him, Mr. Bullard still believed that he had previously reached an agreement to transfer and to go on unpaid leave.   Only after Mr. Arnett, Mr. Bullard's counsel, got involved did Mr. Bullard realize that he was being terminated for failing to report to work and that no agreement for his transfer had been reached with the District.




Ms. Peggy Apple was called out of order as a witness for Mr. Bullard.  Ms. Apple testified that when she heard from Mr. Bullard regarding the investigation of the September 15, 1995, incident, she call Dr. Rodriguez about a transfer for Mr. Bullard.  Dr. Rodriguez refused the transfer and stated that he and Mr. Bullard could work together on the matter.  Ms. Apple then called Mr. Hernandez at the Multilingual Department and asked him to help her obtain a transfer for Mr. Bullard.  She contacted Mr. Hernandez a second time and through that conversation, believed that if Mr. Bullard could find another job, his Principal would release him.  Ms. Apple was unclear whether Mr. Bullard would be released without pay.  Ms. Apple then informed Mr. Bullard of her belief that he could obtain a transfer if he found another job.  Mr. Bullard began looking at various option.  Ms. Apple also worked to try to get Mr. Bullard on at the transportation department.  When she later learned in March 1996 that Mr. Bullard would be required by Dr. Rodriguez to resign rather than transfer, she realized that there had been no agreement to allow Mr. Bullard to transfer.



Regarding the requested back pay, it was stipulated that Mr. Bullard has not received salary since early January 1996.  The District responded that Mr. Bullard has not been receiving salary because he is still listed on the books as being assigned to Jackson Middle School, but that he has received no pay because of his "L" listing, akin to an "absent without leave" designation.


V.


The Due Process Argument 



Mr. Bullard's first due process argument, while alleging numerous related incidents, is really premised upon Dr. Rodriguez's denial of a transfer for Mr. Bullard. According to Mr. Bullard, this, and all related acts, were arbitrary and capricious, the composite of which precluded Mr. Bullard from fulfilling his contract with the District.  Stated differently, Mr. Bullard argues that he should be excused from refusing to comply with the numerours directives to report to work that he perceives to be founded on arbitrary, capricious, and unreasonable acts.



No one contests that Mr. Bullard enjoys an individual entitlement to continued employment that is considered a protected property right for purposes of the due process clause.  See Logan v. Zimmerman Brush Co., 455 U.S. 422, 102 S.Ct. 1148, 71 L.Ed.2d 265, 273 (1982). The guaranty of due process demands that a law or act shall not be unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained. Nebbia v. New York, 291 U.S. 502, 525, 54 S.Ct. 505, 510, 78 L.Ed. 940 (1934);  Closs v. Goose Creek School Dist., 874 S.W.2d 859, 875-76 (Tex. App. --Texarkana 1994, no writ). 



In applying that standard to the facts of this case, there is no deprivation of Mr. Bullard's due process rights relating to Dr. Rodriguez's refusal to transfer Mr. Bullard or his related reasoning in support thereof.  Dr. Rodriguez's authority to staff his campus, to accept resignations, and to permit, or not, transfers upon request was vested by the District.  Likewise, under Mr. Bullard's contract, the District, through its chosen agents, has the right to assign and re-assign personnel to their respective positions.  Dr. Rodriguez's decision to deny Mr. Bullard's request for a transfer was not grounded in any evil intent.  Likewise, it was not grounded on "notion" or "whim."  It was a cognitive decision based upon the needs at the Jackson Middle School campus at the time Mr. Bullard was released from the Multilingual Department.  Accordingly, Mr. Bullard has not been deprived of his due process rights regarding the refusal to transfer him.  



Mr. Bullard next alleges a due process violation when the District precluded Mr. Bullard from performing his contract during the pendency of this hearing by not informing Mr. Bullard of his temporary placement after Mr. Bullard's March 12, 1996, notification to the District of Mr. Bullard's readiness to return to any position.  Under this argument, Mr. Bullard seeks recoupment of his salary from the day the District was notified of his readiness to return to work. This argument has merit.



Mr. Bullard's property interest in his continued employment with the District, notwithstanding the pending termination, is sufficient to trigger his due process protection.  Mr. Bullard was never suspended without pay.  Indeed, the January 30, 1996, termination letter from Dr. Paige specifically stated that if Mr. Bullard chose the hearing examiner route, he would remain employed until the Board's final decision at a date subsequent to the hearing and rendition of the undersigned Hearing Examiner's Findings of Fact and Conclusions of Law.  When Mr. Bullard refused to report to Jackson Middle School as ordered, the District was justified in docking his pay.  However, when Mr. Bullard informed the District on March 12, 1996, that he was ready to return to Jackson Middle School, or to any other placement, Mr. Bullard should have been instructed to either report to Jackson Middle School, or if there was no position there, to report somewhere else.  The District's act of silence in the face of Mr. Bullard's request effectively precluded Mr. Bullard from complying with his contract and the District's promise to maintain his employment until this matter reaches closure.     


VI.

 
Findings of Fact



After due consideration of the evidence presented at the hearing, as well as the matters officially noted, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact:

A.  Procedural Findings:


1.
On December 12, 1995, Mr. Hector J. Ibarra, East District Superintendent, recommended to Dr. Johnny E. Brown, Executive Deputy Superintendent - Schools Operations, that Mr. Bullard be terminated from employment with HISD.  



2.
The Superintendent of Schools, Dr. Rod Paige, recommended Mr. Bullard's termination to the Board.



3.
On January 11, 1996, the Board adopted the recommendation of Dr. Paige.



4.
By letter dated January 30, 1996, Mr. Bullard was notified by HISD of his proposed termination from employment with the District, pursuant to Tex. Ed. Code §21.158(a) and §8 of Mr. Bullard's probationary contract.



5.
By letter dated January 30, 1996, Mr. Bullard was notified by HISD that his failure to report to Jackson Middle School to resume his teaching duties was a violation of §7(d) (repeated failure to comply with official directives and established board policy), and §7(f) (repeated and continuing neglect of duties) of his probationary contract.



6.
By letter dated February 13, 1996, to the Commissioner of Education, Mr. Bullard appealed the decision of the Board and requested a hearing before an Independent Hearing Examiner, pursuant to Tex. Educ. Code §21.253.



7.
On March 4, 1996, the Commissioner of Education appointed Deborah Heaton McElvaney to be the Independent Hearing Examiner, pursuant to Tex. Educ. Code §21.254.



8.
On March 4, 1996, pursuant to 19 Tex. Admin. Code §157.1102(a), the Independent Hearing Examiner informed the Texas Education Agency that she accepted the appointment of the Commissioner.



9.
On March 11, 1996, the Independent Hearing Examiner informed the parties by correspondence that a prehearing telephone conference would be conducted on March 13, 1996.



10.
Following an agreed extension of time, on March 20, 1996, the prehearing telephone conference was conducted by the Independent Hearing Examiner.  In attendance were the following:  Mr. Richard L. Arnett, counsel for Mr. Bullard; and Mr. Robert P. Scamardo, counsel for the District.  The prehearing telephone conference was recorded by a certified court reporter. 



11.
During the prehearing telephone conference, the parties agreed to waive the Tex. Educ. Code §21.257 forty-five-day rule for rendition of an Opinion in this matter.



12.
On March 27, 1996, the Independent Hearing Examiner issued an Order Scheduling Hearing which set forth the agreed date for the hearing, the agreed disclosure deadline for exchanging copies of exhibits and witness information, and the stipulated issues to be considered in this matter. 



13.
Following one extension, on April 15, 1996, the parties exchanged their witnesses lists and the District filed and served Mr. Bullard's counsel with the documentary evidence it intended to introduce at the hearing.  Mr. Bullard's counsel indicated that no documentary evidence would be introduced by Mr. Bullard.



14.
On April 11, 1996, Mr. Bullard amended his request for hearing to add counterclaims against the District  1) for the District's alleged failure to pay Mr. Bullard his salary without ever suspending him without pay;  2) for the District's alleged refusal to return Mr. Bullard to work; and  3) for committing these alleged wrongs without providing Mr. Bullard due process.



15.
The hearing was conducted before an Independent Hearing Examiner on April 18, 1996, and recorded by a certified court reporter.



16.
At the hearing, the District was represented by Mr. Robert P. Scamardo, attorney at law; Mr. Bullard was represented by Mr. Richard L. Arnett, attorney at law.  In attendance throughout the hearing were also Mr. Bullard and Ms. Janet K. Price, the District's representative.



17.
Following the hearing, the parties agreed that on, or before, May 17, 1996, the Independent Hearing Examiner would render Findings of Fact and Conclusions of Law, along with a recommendation to the Board.

B.
Evidentiary Findings:



1.
Mr. Bullard was employed under a one-year probationary contract to teach during school year 1995-96.  He was assigned to Jackson Middle School to teach seventh (7th) grade science.



2.
Dr. Manuel Rodriguez was the Principal of Jackson Middle School during school year 1995-96.  



3.
On September 15, 1995, an incident occurred in Mr. Bullard's classroom which necessitated Dr. Rodriguez's request for an investigation by Professional Standards.  Due to the nature of the accusations by certain students, a police investigation was also instigated.



4.
During the pendency of the investigation, on September 18, 1995, Mr. Bullard was re-assigned to the Multilingual Department under Mr. Jose Hernandez. 



5.
On September 21, 1995, Dr. Rodriguez withdrew his request that Professional Standards investigate the September 15, 1995, incident.



6.
On October 19, 1995, Dr. Rodriguez conducted a conference for the record with Mr. Bullard regarding the September 15, 1995, incident.



7.
On October 19, 1995, Dr. Rodriguez issued a written directive to Mr. Bullard directing Mr. Bullard not to lay hands on students except for safety purposes.



8.
Dr. Rodriguez wanted Mr. Bullard to return to Jackson Middle School and exercised his right to deny Mr. Bullard's requested transfer to another work assignment at another location other than Jackson Middle School following the issuance of the October 19, 1995, written directive.



9.
On November 10, 1995, Dr. Rodriguez called Mr. Bullard and left a message on his answering machine, instructing him to return to Jackson Middle School on November 13, 1995.  Mr. Bullard received this message, but he failed to report to Jackson Middle School on November 13, 1995, as directed by his Principal.  Instead, Mr. Bullard reported to the Multilingual Department.



10.
On November 17, 1995, Loren Bentley, Assistant Principal of Jackson Middle School, informed Dr. Rodriguez that Mr. Bullard had not reported to work as instructed on November 10, 1995, nor had Mr. Bullard requested a substitute.



11.
On November 16, 1995, via memo, Mr. Jose Hernandez instructed Mr. Bullard to report to Jackson Middle School on November 16, 1995. 



12.
On November 16, 1995, via certified mail, Dr. Rodriguez instructed Mr. Bullard to report to Jackson Middle School on November 20, 1995.  Mr. Bullard did not receive this certified letter until November 27, 1995.



13.
On November 22, 1995, via certified mail, Hector J. Ibarra, East District Superintendent, instructed Mr. Bullard to report to Jackson Middle School and his teaching duties on November 27, 1995.  Mr. Bullard received this certified letter on November 24, 1995.  



14.
Mr. Bullard failed to report to Jackson Middle School as directed by Mr. Hernandez, Dr. Rodriguez, and Mr. Ibarra.



15.
On December 7, 1995, Dr. Rodriguez notified Hector Ibarra that Dr. Rodriguez was requesting Mr. Bullard's immediate release from duty and termination for cause.



16.
Pursuant to the terms of Mr. Bullard's probationary contract §7, he may by discharged for any one the following acts:  a) immorality;  b) conviction of any felony or other crime involving moral turpitude;  c) drunkenness;  d) repeated failure to comply with official directives and established school board policy;  e) physical or mental capacity preventing performance of the contract of employment; and  f) repeated and continuing neglect of duties.



17.
In about November 1995, Mr. Bullard contacted Ms. Peggy Apple to invoke her aid in obtaining a transfer from Jackson Middle School.  Ms. Apple contacted Dr. Rodriguez and requested the transfer, which was refused.



18.
Ms. Apple next contacted Mr. Hernandez and believed that she had obtained an agreement to allow Mr. Bullard to transfer if he found another position in HISD.  Ms. Apple never spoke directly with Dr. Rodriguez regarding this perceived agreement.  



19.
Ms. Apple informed Mr. Bullard of this perceived agreement.  Mr. Bullard began looking for another position with HISD.  Mr. Bullard believed that he would not receive pay during that time.



20.
In March 1996, Ms. Apple learned of the termination of Mr. Bullard and following a meeting with Ms. Poindexter, realized that she had been mistaken in her belief that Dr. Rodriguez would release Mr. Bullard for a transfer.  Ms. Apple contacted Mr. Bullard and informed him of her mistake.



21.
Mr. Bullard ignored all of the written directives to report to work at Jackson Middle School because he believed that Dr. Rodriguez would give him a transfer.  This belief was founded in comments made to Mr. Bullard by Dr. Rodriguez during the investigation of the September 15, 1995, incident.



22.
As Principal, Dr. Rodriguez had the right, authority, and obligation to select his campus personnel.  Concomitantly, Dr. Rodriguez had the right to grant or deny requested transfers from his campus. 



23.
Dr. Rodriguez never authorized the transfer of Mr. Bullard.  He chose not to allow the transfer because he had interviewed and hired Mr. Bullard to work on the Jackson Middle School campus.  Dr. Rodriguez wanted Mr. Bullard back on his campus because he was needed in his classroom.    



24.
In the Spring of 1996, due to budgetary cuts and the abandonment of his job, Mr. Bullard's position at Jackson Middle School was closed.  This position would not have been closed if Mr. Bullard had reported to work as order.



25.
On March 12, 1996, Mr. Bullard's attorney notified the District that Mr. Bullard realized that there had been no agreement to allow him to transfer and that he was ready and willing to return to Jackson Middle School or any other placement.  To date, Mr. Bullard has not received any response to this letter; he has not been ordered by the District to return to Jackson Middle School or to report to another position at HISD.



26.
Pursuant to the January 30, 1996, correspondence from Dr. Paige to Mr. Bullard, Mr. Bullard's employment with the District will not be terminated until the final decision of the Board following the recommendation of the undersigned Independent Hearing Examiner.  


VII.


Conclusions Of Law


After due consideration of the evidence presented at the hearing regarding the procedural and substantive issues, materials officially noticed, and the foregoing Findings of Fact, in my capacity, as an Independent Hearing Examiner, I make the following Conclusions of Law:



1.
The Independent Hearing Examiner has jurisdiction over this matter pursuant to the Texas Education Code.



2.
Mr. Bullard was afforded a fair and impartial hearing, pursuant to Tex. Educ. Code §§21.255-56.



3.
Mr. Bullard's failure to report, as ordered, to his teaching assignment at Jackson Middle School on November 13, 1996, November 20, 1996, and November 27, 1996, are violations of Mr. Bullard's probationary contract, §7(d), thereby warranting Mr. Bullard's proposed termination for repeated failure to comply with official directives and established school board policy.



4.
Mr. Bullard's failure to report to his teaching assignment at Jackson Middle School on November 13, 1996, November 20, 1996, and November 27, 1996, are violations of Mr. Bullard's probationary contract, §7(f), thereby warranting Mr. Bullard's proposed termination for repeated and continuing neglect of duties. 



5.
Mr. Bullard was afforded the requisite substantive and procedural due process, as provided in the Texas and United States Constitutions, regarding the circumstances surrounding Dr. Rodriguez's decision not to allow Mr. Bullard to transfer.  



6.
Mr. Bullard is not entitled to any back pay for his unauthorized absences up to, and including, March 12, 1996.  



7.
The District's failure to respond to Mr. Bullard regarding the March 12, 1996, request for assignment, with the attendant deprivation in pay, violates Mr. Bullard's due process rights.



8.
Mr. Bullard is entitled to placement and back pay from the date the District received his March 12, 1996, letter until the Board takes final action on his termination.



9.
Mr. Bullard's termination does not become final until the Board's final decision.  Because Mr. Bullard has activated the provisions of Tex. Educ. Code §21.253, the Board's final decision will not be rendered until after the Findings of Fact and Conclusions of Law of the undersigned Independent Hearing Examiner are submitted to the Board.


VIII.


Recommendation


Based upon the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of the Independent Hearing Examiner that the District has sufficient cause to terminate Mr. Bullard and that Mr. Bullard's appeal of such termination be denied.  However, pursuant to the January 30, 1996, termination notice to Mr. Bullard, his employment will not terminate until the final decision of the Board after its receipt of the foregoing Findings of Fact and Conclusions of Law.  Mr. Bullard's abandonment of his duties at Jackson Middle School, albeit based upon misunderstanding of the facts, does not entitle him to back pay for those days he was choosing to refuse to report to work.  However, because Mr. Bullard notified the District on March 12, 1996, that he was willing to report to work at Jackson Middle School or any other placement pending the Board's decision, and because Mr. Bullard has never been suspended without pay, it is the recommendation of the undersigned Independent Hearing Examiner that Mr. Bullard be given a temporary assignment and back pay from the date the District received the March 12, 1996, letter from Mr. Arnett to the date of the Board's approval of the recommendations herein. 



SIGNED this the 21st day of May, 1996.








                                                       






Deborah Heaton McElvaney









Independent Hearing Examiner






