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Statement of the Case
Pursuant to Section 21.251 of the Texas Education Code, the undersigned conducted an evidentiary hearing on April 2-4, 1996 at the administrative offices of the Lake Travis Independent School District (the District) to determine whether just cause had been established for a suspension without pay of Mr. Richard Hastings, an assistant principal at the Lake Travis High School, and whether good cause existed to terminate the contract of Mr. Hastings with the District that extends into July of 1997.  Because of the length of the proceedings, the parties agreed to a modest extension of time for the undersigned to issue a final decision and recommendation as allowed by Texas Education Code Section 21.257.  The extension for the issuance of the decision in this matter was agreed to be on or before May 1, 1996, and this objective has been met.

Both the District and Mr. Hastings were represented by counsel, respectively, Mr. William C. Bednar, Jr. and Mr. Daniel J. Lawton.  The parties submitted approximately 40 exhibits and jointly introduced a deposition from a medical doctor in addition to offering oral testimony.  Both parties also offered brief arguments related to the issues involved in the proceeding as well as the statutory guidelines and any pertinent case law.


Executive Summary
In the following paragraphs, the Examiner offers findings of fact and conclusions of law respecting an ultimate recommendation to affirm the decision of the Superintendent of the District to suspend Mr. Hastings without pay and to terminate the remainder of the pertinent contract for the reasons which will be detailed herein.  The evidence of record establishes a pattern of activities that raise substantial questions as to the ability of Mr. Hastings to effectively perform his duties as an administrator, an assistant principal at a high school.  Although no one incident in itself may have formed the basis for termination of the contract, collectively the evidence presented supports the decision of the Superintendent to seek to terminate the contract and to suspend the employee without pay.


Findings of Fact
After due consideration of the evidence and any matters officially noticed, the Hearing Examiner makes the following findings of fact.

1. Richard (Dick) Hastings and Lake Travis Independent School District (the District) entered into an administrator term contract in February, 1995 for Mr. Hastings to provide administrative services through June 30, 1997.  The contract provides for the employee to comply with various rules and regulations and policies of the District as well as state and federal law.  The contract further provides that the Board of Trustees may dismiss the employee during the term of the contract for good cause, and the District’s Superintendent may suspend the employee pending a determination of whether good cause to dismiss exists.  The contract also provides that the pertinent district has no policy, rule or practice providing for tenure.  Ex. LT-1.

2. The Board of Trustees has adopted rules and regulations concerning suspension without pay, back pay and grounds for dismissal of an employee and also providing for hearing procedures.  As pertinent to this inquiry, the Board of Trustees may terminate a term contract at any time upon a determination of good cause.  Ex. LT-2.

3. The District has adopted a procedure by which an employee scheduled for termination of a term contract or being suspended without pay may request a hearing before an independent hearing examiner.  This procedure was sought by Mr. Hastings in this matter.  Ex. LT-3.

4. The District has adopted employee standards of conduct setting forth professional responsibility, employee liability and other standards for teachers and administrators.  As particularly pertinent to this inquiry, the standard of conduct recognizes that a school employee may be personally liable for disciplining a student involving excessive force or resulting in bodily injury to a student.  This standard of conduct also recognizes and respects the rights of students as established by local, state and federal law.  Ex. LT-4, p. 1-2.

5. The District has adopted a Code of Ethics and Standard Practices for Texas Educators setting forth various professional ethical conduct guidelines, professional practices and performance, ethical conduct toward other professional colleagues, ethical conduct toward students and ethical conduct toward parents and community.  The District has specifically adopted a corporal punishment policy.  More specifically, “reasonable corporal punishment is permitted in order to preserve an effective educational environment, free from disruption.  Corporal punishment shall be reasonable and moderate and may not be administered maliciously or for the purpose of revenge.  Such factors as the size, age, and condition of the student, the type of instrument to be used, the amount of force to be used and the part of the body to be struck shall be considered before administering any corporal punishment.”  Ex. LT-5, p. 1-3, LT-6.

6. The District has enacted specific guidelines for corporal punishment including that the corporal punishment shall be administered only by the principal or designee, and the instrument to be used in administering corporal punishment shall be approved by the principal or designee.  Ex. LT-7.

7. The District has published a teacher handbook for 1995-1996 which sets forth duties of certain administrators including Mr. Hastings.  That same teacher handbook specifically makes reference to corporal punishment and provides that all corporal punishment must be administered by the principals, with emphasis added.  Ex. LT-8, p. 53.

8. The District has approved a student handbook for 1995-1996 for the Lake Travis High School.  Among other items mentioned in the handbook is the corporal punishment policy which references that corporal punishment is to be administered only by the principal or assistant principal, limits the amount of corporal punishment and requires a parent’s or student’s approval.  Ex. LT-9.

9. Although the mother of Dusty H. originally did not consent to the use of corporal punishment for her child, the mother did agree to one swat being administered on or about January 26, 1996.  Ex. LT-10, TR-31-35.

10. Dusty H. was evaluated by a local physician for a sports physical on January 29, 1996.  The doctor noted a healing bruise on the patient’s b***ocks and described the matter as an inconsequential bruise with no harm to the patient.  There was no reference to pain during the exam.  Joint Exhibit 1, p. 7-9, 11, 14 and 22.

11. Dusty H. anticipated one swat from Coach Boyd.  Dusty’s mother orally consented to such, but not to alternative taps, etc.  Mrs. H. was shocked about her son’s report of multiple licks and requested a meeting with Mr. Claypool, Mr. Hastings and Coach Boyd.  Ex. LT-11, TR-31-35; 37-43.

12. Mr. Hastings, although present during the corporal punishment of Dusty H., did nothing to stop or intervene.  Coach Boyd had conferred with Mr. Hastings prior to administering corporal punishment to Dusty H.  Mr. Hastings had been requested by Coach Boyd and the athletic director to determine if the proposed punishment of Dusty was within Board policy guidelines.  Mr. Hastings was consoling and apologetic following the paddling of Dusty H.  TR-120-123, 631, 700-703.

13. Ms. Rogers heard a series of rapid pops during the corporal punishment of Dusty H.  TR-133-134, 145.

14. Mr. Claypool issued a memo to Dr. Berry recapping the paddling incident including reference to Dusty’s estimate of 35 licks and the meeting with Dusty’s parents, Mr. Hastings and Mr. Boyd.  Ex. LT-12.

15. On January 31, 1996, at the direction of Dr. Berry, Mr. Claypool suspended Mr. Hastings with pay pending further investigation of the Dusty H. paddling incident promising a prompt investigation of such.  Ex. LT-14.

16. On January 31, 1996, Mr. Claypool issued a preliminary investigation report to Mr. Hastings indicating the paddling of Dusty H. was in violation of the student handbook because the paddling was administered by a coach or teacher, more than three swats were involved and no written consent had been obtained by the parents for the corporal punishment.  Ex. LT-15, TR-281-285, 290-291.

17. Mr. Claypool and Mr. Hastings had discussed the student handbook and had specifically discussed the corporal punishment guidelines of the District at meetings during Summer, 1995 in anticipation of a more vigorous effort toward discipline, attendance and supervision of school events for the 1995-1996 school year.  TR-153-157, 160-161, 738, 893-897.

18. Mr. Hastings was not on duty on Wednesday, November 1, 1995.  Mr. Hastings had not provided any material notice of his absence or provided for a substitute to handle his duties that day, but this absence pertained to visiting a teacher who had been in a car accident the day prior.  TR-166, 237-239, 312.

19. On November 3, 1995, Mr. Hastings was not on duty after school at the front of the building.  Mr. Hastings’ explanation was that he may have been tied up with a conference with a teacher or a student.  Mr. Claypool stated that there were numerous other occasions at which Mr. Hastings was not on duty.  Ex. LT-24, TR-173, 253-255.

20. On Tuesday, October 31, 1995, Mr. Hastings and Mr. Claypool had a conference discussing four primary concerns of Mr. Hastings’ performance.  These issues were inappropriate use of radios, more effective and straightforward disciplinary efforts, better record keeping and accountability for Saturday school programs and more active monitoring of extracurricular activities such as basketball and football games.  Ex. LT-23, TR-167.

21. In late October or early November, 1995, Mr. Hastings was absent from a staff day for teachers and administrators, with no explanation for his absence.  TR-193.

22. Mr. Claypool fielded numerous complaints from teachers concerning violations of the Code of Professional Conduct concerning Mr. Hastings, however, there was little detail offered by the witnesses as to such complaints.  TR-194, 210.

23. In early January, 1996, Mr. Hastings offered a memo to Dr. Berry referring to a special education student in off-color and offensive descriptions and addressed the Superintendent in a less than professional fashion.  Ex. LT-17.

24. In January, 1996, Mr. Hastings authored a short note to Mr. Claypool confirming that he was keeping tabs on a particular problem student describing the student as a “little SOB.”  Ex. LT-18.

25. Mr. Hastings authored a note to Ms. Law, a teacher at the school, that, if meant to be humorous, was not taken as such by Ms. Law.  The note pertained to a particularly insensitive handling of a confrontation by a student of Ms. Law in the lunchroom.  The comments of Mr. Hastings in the note are both demeaning and condescending to Ms. Law.  Ex. LT-19, TR‑362‑371.

26. Mr. Hastings routinely offered disparaging remarks or comments of teachers or other personnel of the District with sexual connotations using such language as “b****” in reference to female employees and “p****” and “fag” in reference to certain male employees.  These comments were made in open conversations in the school and other public areas.  TR‑349‑353, 354-358.

27. In response to a request from Ms. Basanez, a teacher at the high school, in frustration, Mr. Hastings recommended that a means of getting the attention of a problem student was to “kill the b****.”  TR-320-323, 761.

28. Mr. Hastings apparently has had recurring back pains, but offered no evidence of any time taken off due to back pain.  TR-302.

29. The student handbook for the current school year has not specifically been adopted by the Board, but the Board has previously adopted the corporal punishment directives in the student handbook found in the current publication.  Ex. LT-30, LT-31, TR-309.

30. Mr. Claypool issued a memo to Mr. Hastings of December 5, 1995 with reference to a cheating incident involving student Greg W. in which Mr. Hastings had given the student a Saturday detention punishment rather than in-school suspension.  Because of the seriousness of the cheating episode as well as other disciplinary problems the student had, Mr. Claypool urged a harsher punishment.  Ex. LT-25, TR-243-247, 258.

31. On December 6, 1995, Mr. Hastings left school early to pick up a truck from a shop with little or no advance notice given Mr. Claypool.  This notice or lack thereof contravened a specific policy directive from the Superintendent as to taking leaves from the school day by any and all employees.  Ex. LT-26, LT-33.

32. Teacher Cullison was particularly disappointed in lenient punishment allowed by Mr. Hastings concerning cheating incidents involving a football player as well as a golfer which did not provide for in-school suspension.  TR-411-413.

33. In the 1994-1995 school year, Mr. Hastings had imposed a Saturday detention hall punishment to a basketball player for a cheating incident in Ms. Cullison’s class.  TR-417.

34. During Mr. Kuntzman’s tenure at the high school, the punishment for cheating was in-school suspension.  Mr. Kuntzman’s tenure at the District went through the 1994-1995 school year.  Mr. Kuntzman recalled complaints from teachers about Mr. Hastings’s job performance and an interest of certain teachers in a change of assistant principals during the 1994-1995 school year.  TR-590-595, 600, 610-619, 620-621.

35. Mr. Hastings was not at a faculty meeting at the start of the 1995-1996 school year at which issues such as cheating were addressed.  TR-463.

36. By early January, 1996, Mr. Claypool’s recommendation was to seek Mr. Hastings’ resignation at the end of the school year, and such recommendation was supported by the Superintendent.  Prior comments by Mr. Hastings that the present school year would be his last year had been made to Mr. Claypool and Dr. Berry.  TR-196, 489-496.

37. The paddling incident of January 26, 1996 had a material adverse impact upon Mr. Claypool’s evaluation of Mr. Hastings.  TR-269-270, 275.

38. On January 31, 1996, Mr. Claypool offered an evaluation of Mr. Hastings and recommended that Mr. Hastings’ employment contract be terminated.  Mr. Claypool rated Mr. Hastings unsatisfactory or below expectations in virtually every one of some 44 categories of performance.  Ex. LT-29.

39. Dr. Berry anticipated that Mr. Hastings would not be returning for the 1995-1996 school year and certainly would not return after the present term.  TR-477.

40. At the regular meeting of the Board of Trustees on January 29, 1996, the Board instructed Dr. Berry to suspend both Mr. Hastings and Mr. Boyd with pay pending investigation of the paddling incident.  TR-498.

41. Dr. Berry met with both Mr. Hastings and Mr. Boyd on February 7, 1996 concerning the paddling incident, at which time Mr. Hastings offered to retire and was apologetic for the paddling episode.  TR-498-505.

42. At a football game at the high school’s field in the fall of 1995, Mr. Hastings was criticized by Dr. Berry for failing to keep proper lookout for children playing in the area.  Also, at a basketball game during the fall of 1995, Dr. Berry criticized Mr. Hastings for failure to have students, district personnel and visiting fans and coaches observe rules concerning no food or drink in the gym.  Mr. Hastings took corrective action with respect to these incidents.  TR-170-172, 249-251, 511-524.

43. Dr. Berry did not consider offering a one-year contract to Mr. Hastings in February, 1995 in anticipation that 1995-1996 would be Mr. Hastings’ last year.  Dr. Berry would anticipate seeking termination of the contract with Mr. Hastings even without the recent paddling incident.  TR-575-582.

44. Mr. Kuntzman, the former principal at the Lake Travis High School, complimented Mr. Hastings’ ability to handle students, particularly “problem” students.  TR-590-595.

45. Mr. Hastings has primary responsibility for attendance records at the high school.  As such, within his responsibility would be the issue of Dusty H. missing multiple days of seventh period class both in the 9th grade and the 10th grade during December and January of the respective school years.  TR-626-630, 672-673, 696.

46. The student handbook for Lake Travis High School for the current school year provides for a variety of rules and regulations and consequences for violations of rules, including attendance, eligibility to participate in extracurricular activities, cheating, dress codes and corporal punishment.  Ex. LT-31.

47. Dr. Berry issued a memo on August 31, 1995 urging all administrators to submit absence reports when away from duty for one half day or more.   Ex. LT-33.

48. Dr. Berry issued a memo to key administrators including Mr. Hastings on October 25, 1995 urging administrators be proactive in alerting parents to problem behavior, enforcing rules such as dress code and certain rules related to smoking, eating and drinking for all students and parents.  Further, the memo requesting better policing of bus loading areas as well as sporting events.  Finally, Dr. Berry urged an improvement in the in-school suspension program.  Ex. LT-34.

49. Dr. Berry issued a directive on August 16, 1995 to principals, assistant principals and the athletic director making sure that rules were properly enforced.  Ex. LT-34.

50. On August 21, 1995, Mr. Claypool issued a directive to Mr. Hastings as to duty assignments for school traffic monitoring after school, to monitor front of building to traffic light.  Ex. LT-35.

51. On September 7, 1995, Mr. Claypool issued a memo to all administrative and support staff to comply with timesheet preparation and absence reports requesting that when absent the personnel reference whether this is for personal leave, vacation leave, sick leave, comp leave or what have you.  Ex. LT-36.

52. Mr. Hastings did not believe he was breaking any rules of the District during the paddling incident, however, Mr. Hastings had not read the student handbook.  TR-829-830, 879.

53. Mr. Hastings does not believe he got proper guidance or suggestions from Mr. Claypool during the present school year.  TR-838.

54. The only evidence related to the issue of temporary disability offered by Mr. Hastings was in the form of two notes from Dr. Michael Nacol dated February 15, 1996 and March 25, 1996.  Ex. Hastings-3 and Ex. Hastings-5, TR-853-856.

55. Mr. Hastings had an extensive conference with Dr. Berry in early February, 1996 to relate his side of the story on the paddling incident.  This meeting was prior to the directive to suspend without pay.  Ex. Hastings-1, TR-878.

56. The Saturday school punishment in lieu of in-school suspension for cheating was an idea of Mr. Hastings in an effort to try to make the ISS more effective.  TR-798-799, 845-847, 886.

57. Mr. Hastings was given notice of a proposed discharge for good cause and a termination of the term contract by letter dated February 20, 1996.  In such letter, specific allegations of violations of Board policy were announced as later amended in pleadings filed by the District.  Ex. LT-32, Ex. Hastings-2.

58. On January 18, 1995, Mr. Kuntzman gave Mr. Hastings an excellent evaluation of performance as assistant principal at Lake Travis High School.  Ex. Hastings-4.


Discussion
Essentially, this matter concerns whether a school administrator in the middle of a two-year contract with the District should be terminated prior to the conclusion of the contract based upon the circumstances that have been testified to in pertinent hearing.  There are certainly numerous issues, arguments and cross-currents that affect this basic determination, but in view of the entirety of the record made before me, I recommend to the Board of Trustees of the Lake Travis Independent School District that the prior decision of Superintendent Gloria Berry to suspend Mr. Hastings without pay and to terminate the contract, effective February 20, 1996, is reasonable and is supported by the record.

Before discussing this decision in more detail, I wish to address the issue of whether or not Mr. Hastings could be terminated effective February 20, 1996, when Mr. Hastings had sought temporary disability on or about February 15, 1996, albeit that Mr. Hastings was on suspension with pay as of January 31, 1996.  Counsel for Mr. Hastings raises a very interesting point pursuant to Section 21.409 of the Texas Education Code as to a leave of absence for temporary disability.  On first blush, Mr. Hastings’ argument has merit, but the factual predicate in this case and the actions of Mr. Hastings in this case to not warrant a finding that the District is foreclosed to seek termination of the pertinent contract until Mr. Hastings is somehow cleared for duty by his physician.  At Section 21.409(a), a District shall give a leave of absence for temporary disability at any time the educator’s condition interferes with the performance of regular duties.  The fact of the matter is that on February 15, 1996, Mr. Hastings had no regular duties for the District as he was suspended.  Further, as there is no evidence nor any allegation by the District that the suspension in any fashion related to a physical disability of Mr. Hastings to perform the activities, Mr. Hastings’ arguments pertaining to Section 21.409 are less persuasive.  Also, as challenged by counsel for the District, the request for temporary disability only minimally satisfies Section 21.409(b) of the Texas Education Code relative to informing of the inability of Mr. Hastings to work and when this situation would likely begin and end.  Finally, the extremely sketchy details of the handwritten notes from Mr. Hastings’ doctor without any corroborative testimony and the general appearance and behavior of Mr. Hastings during the two and one-half days hearing session in this matter further reduce the persuasiveness of an assertion by Mr. Hastings that he is somehow temporarily disabled and not in a position to perform his duties.  For these reasons, I conclude that the request of Mr. Hastings to be placed on temporary disability leave subsequent to his suspension does not foreclose a ruling on the early termination of the contractual relationship between Mr. Hastings and the District.

Turning now to the issues of suspension with pay, suspension without pay and early termination, I offer the following for the Board of Trustees to review.

First, the determination by the Superintendent to suspend Mr. Hastings with pay following the notice of the paddling incident was certainly justified.  Considering that the Superintendent, principal and counsel for the District had been discussing a perceived poor performance by Mr. Hastings prior to the incident, and because of the substantial liability the District has in corporal punishment matters, the decision of January 31, 1996 to suspend with pay is supported by the record.

With respect to the suspension without pay effective February 20, 1996 pending the opportunity of Mr. Hastings to seek a redress of the issues in the proposed termination of his contract, once again, the evidence supports the decision to suspend without pay.  At this time, more information had been developed relative to the paddling incident, such as the submission of a detailed report from Principal Claypool, and the Superintendent had had an opportunity to interview Mr. Hastings and review some of these matters in more detail following the untimely deaths of her mother and father around the first of February.  The substantial allegations of breach of the corporal punishment policy, use of profanity and making disparaging remarks about personnel and/or students, lax enforcement of cheating and unexplained absences from duty are issues that support a determination to suspend without pay pending the hearing on the merits.

Turning now to the ultimate issue in this proceeding, should Mr. Hastings’ contract be terminated for cause?  Although it is a difficult decision, when viewed in its entirety, the record supports the efforts of Superintendent Berry to terminate the contract of Mr. Hastings.  There is cause for the termination.

Although there is little dispute that the paddling incident probably was the straw that broke the camel’s back in this matter, no one charge against Mr. Hastings necessarily warrants the termination of the contract.  In the Examiner’s opinion, however, the cumulative weight of the shortcomings of Mr. Hastings in his performance does support the decision to terminate his contract for cause.

More specifically, Mr. Hastings owes a high standard of duty as well as practice of ethics as a public school administrator.  Although Mr. Hastings has been in the education business for many years, and even assuming that his prior record has been without material incident, serious errors in judgment and practice have been demonstrated in this record that warrant removal of Mr. Hastings from his position.

First, the paddling incident needs to be addressed.  The Examiner is persuaded that there was no malicious intent on the part of Mr. Hastings to demean or administer corporal punishment to excess on student Dusty H.  The fact of the matter is, however, that Mr. Hastings stood by and did nothing to prevent an unfortunate incident that demonstrates the difficulty in administering any corporal punishment.  Specifically, there was a written policy of the District announced both in the student handbook and in the teacher handbook indicating that the principal or the assistant principal was the person to mete out any corporal punishment and that the corporal punishment must be reasonable (any swats, licks, taps or pops were to be limited to three).  In addition, the practicality of the situation cries out that responsible adults would not have modified an understanding with a parent that one swat would be administered to a student and substitute therefor multiple taps, pops or what have you.  There is simply no good excuse for the lack of action or lack of intervention by Mr. Hastings when Mr. Boyd took it upon himself to administer corporal punishment of Dusty H.  As stated several times in the record, Mr. Hastings is ultimately responsible for the discipline in the school and this matter was very poorly handled.

Second, with respect to disparaging remarks that Mr. Hastings has made toward students orally or in writing, once again, these remarks speak ill of a public school educator.  The remarks that Mr. Hastings made to Teacher Basanez concerning alternatives for action toward a student named Gloria who had previously been through in-school suspension are inappropriate.  Given the context in which the remarks were made to the teacher without any particular explanation by Mr. Hastings, they are inexcusable.  According to Ms. Basanez, she no longer trusted Mr. Hastings to carry out duties following that incident and no longer sends students to his office for discipline or other matters.  Although Ms. Basanez did not alert Mr. Claypool to this matter until after Mr. Hastings was suspended, this is pertinent testimony as to the lack of judgment exercised by Mr. Hastings.

Third, the note disparaging a special education student to Superintendent Berry is neither professional nor appropriate.  Further, to address the Superintendent of the schools as “hey doc” is rather hard to believe.  It is rather hard to understand how a educator with some 30 years experience makes those kind of comments.

Fourth, there was evidence presented in the record of a flippant and rather insensitive attitude of Mr. Hastings toward several teachers.  This is not to say that Mr. Hastings is not a caring man as evidenced by his interest in a teacher who was injured in a car accident, but as an administrator at a high school, the overall functioning of the school in an efficient and safe manner must be the paramount consideration for Mr. Hastings.

Ms. Cullison’s student who cheated should have been reprimanded in a fashion more consistent with both published and verbal directives.  Even if Mr. Hastings did change the level of punishment after the issue had been raised, other episodes of cheating did not seem to gain the attention of Mr. Hastings as it likely should.  The honesty and integrity of the classroom is quite important to any teacher, and Mr. Hastings seems to have lost appreciation of that principal element of trust in the classroom.

In addition, Mr. Hastings’ efforts toward humor went well beyond good taste in discussing sensitive issues with certain teachers as well as referring to school personnel in derogatory terms, relating to sexual connotations.  This is the type of behavior you would expect possibly from a student, but not from a high school assistant principal.  Mr. Hastings knew better and he should have done better in this regard.

Fifth, there were references to failure of Mr. Hastings to monitor extracurricular activities, absences from work stations and other matters.  If Mr. Hastings is responsible for keeping cokes and food out of the gymnasium exclusively, then apparently he had fallen short at a recent basketball game.  The Examiner has to think that this is a shared responsibility and that Mr. Hastings as well as other administrators and teaching personnel of the District failed in this regard.  With respect to the behavior of young children at football games, the Superintendent was correct in insisting that Mr. Hastings monitor the situation carefully.  One never knows when an accident is going to happen in those circumstances, and that is a primary responsibility of the assistant principal to enforce discipline and other behavior matters at extracurricular activities.  In much the same fashion, it is difficult to understand the response of Mr. Hastings that he had a problem with a student or a teacher when he was not on duty at a vehicle departure area on a Friday afternoon.  According to Mr. Claypool, the particular incident cited and documented was not the only instance.  The presence of the assistant principal and/or principal is important at the bus stop and other locations before and after school, particularly at a closed campus.  This was a serious shortcoming of Mr. Hastings demonstrated in this record.

In addition, allegations were made that Mr. Hastings was inconsistent in his discipline.  The Examiner frankly was not particularly persuaded that this was a terrible offense in that there were no real specific criticisms leveled other than the cheating incident by a golfer and a football player that would fall in a category previously described above.  With respect to easier punishment on at-risk students, the Examiner can find no particular conduct in this record that would support a just cause termination of Mr. Hastings’ contract.  In much the same fashion, minor incidents such as a scheduling change or an inability to fit into a work schedule on a basketball tournament seem to be rather de minimis problems.

Sixth, absence from school whether to pick up a truck at the repair shop or to visit on injured teacher are different matters.  With respect to the decision to leave early to pick up a truck at the repair shop, this seems to be an example of a liberty that could not be anticipated by most employees of the District.  This type of early leave was a particular stickler point for Superintendent Berry, and she had communicated that very clearly and concisely in written memorandum to responsible parties including Mr. Hastings.  The public has a right to expect the public school administrators to be on duty or excused from duty.  The general policy of Superintendent Berry in this regard seems to be only fair to all concerned.

Although Mr. Hastings certainly cannot be faulted for trying to visit an injured colleague, the fact remains that there has been no testimony to establish that Mr. Hastings was at the school for any period of the day or if there were a sick day or other leave taken by Mr. Hastings.  Even though the teacher was injured, the school was in session and several hundred children depend on the functioning of the school on days in which the District is open.  Once again, this incident demonstrates an inability of Mr. Hastings to follow directives and use a prudent approach to communicating to his colleagues his status or whereabouts.

With all this in mind, Mr. Hastings’ efforts to rebut the substantial allegations and evidence against him simply do not persuade the Examiner to reverse or modify the recommendation of Superintendent Berry.  In particular, the prior principal, Mr. Kuntzman, had many nice things to say about Mr. Hastings and his efforts to work with students.  The Examiner is confident that Mr. Kuntzman’s remarks were accurate.  By the same token, Mr. Kuntzman admitted that his confidence in Mr. Hastings might be substantially altered if he had been faced with the allegations of various notes authored by Mr. Hastings disparaging a student or teacher.  Further, the testimony offered by Mr. Boyd, the baseball coach that administered the paddling to Dusty H., simply reinforces the earlier conclusion that there was no malicious intent on the part of Mr. Hastings to inflict harm to Dusty H.  By the same token, the testimony of Mr. Boyd indicates that Mr. Hastings knew about the anticipated single lick, the change in plans to multiple “taps” and the failure of Mr. Hastings to prevent the corporal punishment alternative designed by Mr. Boyd.

The testimony offered by an additional student, Tanner N., simply confirms the relative severity of the paddling episode.  The testimony from Student Tanner N. neither detracts nor adds to earlier testimony given by other witnesses, including Ms. Powers.

Most importantly, the testimony of Mr. Hastings indicated primarily a concern of the monetary impact of the suspension without pay and the impact on future teacher retirement benefits.  The Examiner was not persuaded by the explanation of Mr. Hastings as to any physical disability that would prevent him from resuming duties.  Mr. Hastings confirmed that he had no real intention or desire to continue to contract with the District beyond the present school year.  Candidly, Mr. Hastings admitted that it was likely not feasible to be an effective administrator if he were to go back to work presently.

Based upon the evidence presented in this matter it is clear that there is no longer a meeting of the minds of the two parties as to a continuation of the term contract.  Mr. Hastings has candidly repudiated the remaining year on the term contract and the District has obviously indicated no interest in participating in the contract beyond the current school year.  Basic contract law and basic common sense indicate that there is no ability to remediate the present situation to allow for Mr. Hastings to be under contract with the District for the 1996-1997 school year.  With respect to the remainder of the present school year, Mr. Hastings has breached the contract by failing to perform in a fashion consistent with professional guidelines as well as directives from the District.  This is particularly true given the fact that Mr. Hastings has a long experience as a teacher and administrator.  Good cause has been shown to provide for a termination of the employment of Mr. Hastings effective February 20, 1996 as the shortcomings in judgment and actions of Mr. Hastings are serious.

Mr. Hastings did offer some reb***al in the form of a prior evaluation by Mr. Kuntzman indicating a good job performance in his position as assistant principal.  Once again, however, this relates to a time frame prior to the pertinent school year and does not reflect incidents that Mr. Kuntzman admitted may have impacted his evaluation of Mr. Hastings as an assistant principal.  There was no current teacher or other administrator offering support of the continued employment of Mr. Hastings from the District or beyond the District aside from Mr. Kuntzman.

For all of these reasons, the Examiner concludes that the District has established by a preponderance of evidence that the pertinent contract between the District and Mr. Hastings should be terminated with cause and that the prior suspension without pay is also supported by cause.


Conclusions of Law
Pursuant to Texas Education Code Section 21.211(a), the Board of Trustees of the Lake Travis Independent School District may terminate the term contract between the District and Mr. Hastings and may also discharge Mr. Hastings effective as of February 20, 1996 for good cause if demonstrated in the record.

Pursuant to Texas Education Code Section 21.251, Mr. Hastings sought an administrative hearing after receiving notice of a proposed decision to terminate the term contract prior to the end of the contract period as well the determination to suspend the administrator without pay.

Pursuant to Texas Education Code Section 21.255 and Section 21.256, the undersigned Examiner has conducted an administrative hearing to determine whether good cause has been demonstrated for the proposed termination of Mr. Hastings and the suspension without pay effective February 20, 1996.

Pursuant to Texas Education Code Section 21.257, the assigned Hearing Examiner offers the following recommendation.


Recommendation
After review of all of the evidence of record, including exhibits, oral testimony and argument of counsel, the Examiner recommends that the Board of Trustees of the Lake Travis Independent School District affirm the decision of Superintendent Gloria Berry to (a) suspend without pay, pending early termination of a term contract, Mr. Richard Hastings; and (b) terminate the contract with Mr. Richard Hastings for cause.

Respectfully submitted,

______________________________________

Charles E. Munson, Independent Hearing Examiner
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Mr. Mike Moses

Commissioner

Texas Education Agency
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