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Pursuant to Section 21.251 of the Texas Education Code, the undersigned conducted an evidentiary hearing on January 23-25, 2001 at facilities provided by the Ysleta Independent School District (the "District" or "YISD") to determine whether just cause had been established for a termination of a continuing contract of Mr. Jesus E. Carmona, a teacher at Riverside High School.  The parties agreed to an extension of time for the undersigned to issue a recommendation as allowed by Texas Education Code Section 21.257.  The issuance of the Recommendation in this matter was agreed to be on or before February 15, 2001 and this objective has been met.


Both the District and Mr. Carmona were represented by counsel, respectively, Mr. Jerry Wallace and Ms. Lorraine Yancey.  The parties submitted approximately 30 exhibits and offered oral testimony.  Both parties also offered written and oral arguments related to the issues involved in the proceeding as well as the statutory guidelines and any pertinent case law.

Executive Summary


In the following paragraphs, the Examiner offers findings of fact and conclusions of law respecting an ultimate recommendation to affirm the proposal of the Board on June 27, 2000, to terminate the contract of Mr. Carmona.  The evidence of record establishes a pattern of activities that raise substantial questions as to the ability of Mr. Carmona to effectively perform his duties as a teacher.  The evidence presented establishes good cause for the action of the Board to terminate the contract of Mr. Carmona.

Findings of Fact

After due consideration of the evidence and any matters officially noticed, the Examiner makes the following findings of fact.


1.
Mr. Carmona's present communication abilities and skills, even with hearing aids, are poor.  (Tr. 129-132.);


2.
Mr. Carmona testified as an adverse witness only.  He did not offer any direct testimony.  


3.
The District's personnel policy includes specific grounds for suspension or termination, as particularly pertinent herein: incompetency in the performance of required or assigned duties; failure to comply with Board policies or administrative regulations, failure to meet the standards of or comply with the Code of Ethics and Standard Practices relating to professional conduct or failure to meet the District's standards of professional conduct; inability to maintain effective discipline in the classroom; and failure to correct deficiencies pointed out in any evaluation by a supervisor.  (YISD Ex. 1.)


4.
Mr. Carmona is the subject of a continuing contract with the District which was initiated in August, 1996.  (YISD Ex. 2.)


5.
Mr. Carmona was advised of the proposed termination of his contract by letter dated June 27, 2000 from the president of the Board of Trustees.  Points four and five of the letter notice reference a failure to properly perform under an Intervention Plan in the timeframe of April 1999 to April 2000, a lack of student control resulting in a deteriorating learning environment and a number of complaints by parents and students.  The school year 1999-2000 summative appraisal was below expectations in six Domains and unsatisfactory in two Domains.  (YISD Ex. 4.)


6.
The Professional Development and Appraisal summative evaluation for Mr. Carmona during the school year 1997-1998 classified Mr. Carmona as proficient.  (YISD Ex. 9.)


7.
The Professional Development and Appraisal summative evaluation for Mr. Carmona during the school year 1998-99 had a ranking of proficient, but weaknesses in Domains V and VIII resulted in an implementation of an Implementation Plan for the coming school year.  (YISD Ex. 10.)


8.
The Implementation Plan offered numerous specific requirements and recommendations or objectives to be accomplished during the school year.  One of the requirements was the videotaping of Mr. Carmona's classes with his advance notice and selection, including the videotaping of a class on August 24, 1999.   (YISD Ex. 5, 30, Tr. 228-230.)


9.
Although Mr. Carmona was instructed to offer an analysis of each of the four videos, specifically pointing out weaknesses and successes in the classroom environment, Mr. Carmona's analyses were not in accordance with the directions of the Intervention Plan.    (YISD Ex. 12, 30.)


10.
The Professional Development and Appraisal evaluation of Mr. Carmona for the period, January 2000 through April 2000, yielded a below expectations overall classification with six of eight Domains ranked as below expectations and the remaining two Domains in the unsatisfactory range.  (YISD Ex. 13.)


11.
Ms. Tapia, an independent bilingual education specialist, observed the video of August 24, 1999 and found the learning environment, instructions evaluation and feedback of student progress, and student discipline of the affected teacher to be wholly unsatisfactory. This observation was done prior to review of any written professional evaluations and without knowledge of the identify of the pertinent teacher.  The consultant's subsequent review of written assessments of Mr. Carmona yielded a consistent pattern of shortcomings as demonstrated in the video tape.  (YISD Ex. 19, Tr. 502-509.)


12.
The video indicated a student asleep, a student using profanity and a variety of activities indicating a teacher not in control of the classroom in terms of educational content as well as decorum.  There were also instances of incorrect language teaching involving code switching of Spanish and English.  (YISD Ex. 19, Tr. 228-233, 502-518.)


13.
Mr. Carmona's class sizes in the last two school years ranged from approximately 155 students to 160 students, which was in excess of the standard for the school of approximately 22-25 students per class, or 140 students. (YISD Ex. 20, Tr. 165, Def. Ex. 13.)


14.
Efforts were made by the District to determine if Mr. Carmona had a disability that needed accommodation, including letters to Mr. Carmona in late 1998 and a meeting with various administrative personnel on January 8, 1999, and a follow-up letter confirming such meeting on January 13, 1999.  (YISD Ex. 22, 23, 24.)


15.
Mr. Carmona was advised on October 16, 1998 of numerous concerns or complaints being received from students involving punishment for activities in error, proximity to students and an ineffective and nonproductive classroom discussion.  A request was made for a response on an urgent basis.  (YISD Ex. 25.)


Mr. Carmona responded to the memorandum identified in Exhibit 25 through a fellow teacher as Mr. Carmona was sick and, subsequently, he was on medical leave for several weeks. The response was defensive with reference to a hearing disability and challenged the District's handling of his teaching.   (YISD Ex. 26, Tr. 111-117.)


17.
Mr. Carmona was advised by Ms. Martinez of the importance of follow-up to specific parent conferences held in January, 1999 and concerns about Mr. Carmona's being unaware of the Texas Essential Knowledge and Skills ("TEKS") for Spanish classes.  (YISD Ex. 27, Tr. 92-93, 347.)


18.
In an administrative walk-through of September 9, 1998, Ms. Mader expressed concern about lack of effective student participation in the classroom, lack of instruction effectiveness and classroom behavior.  Students were disruptive on a subsequent administrative walk-through on January 19, 2000.  In a subsequent administrative walk-through on April 6, 2000, Mr. Carmona scored poorly in Domains I, II, III, IV.  During the course of the evaluation a student came in and out of the classroom without the teacher noticing or acknowledging the interruption in the class.  (YISD Ex. 29, Tr. 246-248.)


19.
Following the summative evaluation in April 1999, Mr. Carmona was placed on an Intervention Plan with numerous suggestions and requirements including emphasis on student participation in the learning process, learner-centered instruction, management of student discipline, professional communication and compliance with policies, operating procedures and requirements.  (YISD Ex. 30.)


20.
Videotaping of classes were anticipated, observation of master teachers, developing a new discipline management plan, and a variety of recommended greeting or instruction materials were included in the Intervention Plan.  The Intervention Plan also informed Mr. Carmona a formal evaluation would be made during the month of January, 2000 in addition to potential unscheduled informal observations.  (YISD Ex. 30.)


21.
On January 24, 2000 approximately 11 students walked out of Mr. Carmona's class to complain to administrative personnel of the learning environment.  (YISD Ex. 32, Tr. 465.)


22.
Over the last several semesters, the administrative personnel have received  written complaints from parents and students, some of which resulted in parent/teacher/student conferences.  (YISD Ex. 31 and 33.)


23.
Dr. Nava, the school principal, has received numerous complaints from parents and students during the last two school years concerning the lack of discipline, poor learning environment and lack of effective instruction in Mr. Carmona's class.  (Tr. 450-456, 475-  478, 480-481.)


24.
Mr. Carmona failed to improve in several areas outlined in the Implementation Plan for year 1999-2000 and had a poor summative evaluation in April 2000.  (Tr. 497.)


25.
Mr. Carmona did not effectively respond to the questions or suggestions contained in the Implementation Plan as required by such plan.  Evaluations of the learning environment in Mr. Carmona's classroom were uniformly poor in school year 1999-2000.   (YISD Ex. 13, 19, Tr. 328, 497, 515-517.)


26.
Mr. Carmona did not effectively cooperate with requests from the District concerning an accommodation to a hearing problem. (Tr. 117-118, 444, 472.)


27.
There is no conspiracy or community effort by school administrators or students to "get rid of" Mr. Carmona.  (Tr. 325-326, 467-468.)


28.
Mr. Carmona never challenged the appraisals of District supervisory personnel formally. (Tr. 22, 37, 46, 71.)


29.
Prior satisfactory evaluations raised concerns of decorum or discipline in the classroom.  (Ex. 6, 8, 9.)


30.
During 1998-99 and 1999-2000, Mr. Avila, a counselor received numerous requests for transfers from Mr. Carmona's class and student complaints concerning ineffective learning environment and unfair discipline direction. (Tr. 412-416.)


31.
The ability to communicate and distinguish between sounds is essential to effective teaching of a foreign language.  (Tr. 515, 525.)


32.
Observations of parents, administrative personnel, security personnel, teachers, and students of yelling, inappropriate comings and goings in the class, television on during classroom presentation are indicators of a lack of discipline and effective control of a classroom.   (Tr. 154-155, 190-192, 370-386, 386-411, 425, 436.)


33.
Mr. Carmona incorrectly and inappropriately routinely blamed students for disciplinary actions.  (Tr. 370-386, 412-416.)


34.
Mr. Carmona never sought an accommodation from the District concerning a hearing impairment.  (Tr. 270-271, 345.)  


35.
Mr. Carmona's supervisor, Ms. Martinez, found the classroom environment during the school year 1998-1999 as substandard.  (Tr. 351-352.)


36.
Student Angela described the Carmona 1998-1999 classroom as chaotic, including the television on, children wrongly identified of behavioral or discipline matters, and an ineffective learning environment that resulted in difficulties and poor performance in the next level Spanish class.  Student Angela had taken Spanish as a prerequisite for hopes of attending college and was dismayed in the learning environment in Mr. Carmona's class and complained to the administrative staff in writing.  (Tr. 370-386.)


37.
During the last school year student Michael received disciplinary referrals or reprimands for activities he was not responsible for, observed unauthorized use of television during instructional time and complained of the lack of educational content in the classroom.  The teacher presently assigned to student Michael has assisted the student with understanding basic alphabet and numbers in Spanish and has been more helpful than Mr. Carmona.  (Tr. 386-411.)


38.
Dr. Nava recommends termination of Mr. Carmona, the first such request during Dr. Nava's career, based primarily on academic complaints, errors in grading, lack of discipline and decorum in the classroom and no improvement pursuant to the Implementation Plan in place during the school year of 1999-2000.   (Tr. 450-456, 475-482, 497.)


39.
The video review contained in the Implementation Plan was meant to assist the teacher not to build a case against Mr. Carmona.  (Tr. 502.)


40.
Neither party presented any medical evidence concerning the hearing impairment of Mr. Carmona.  (Tr. 129.)


41.
Mr. Carmona hears but cannot discriminate sounds.  (Tr. 102-103.)


42.  
Ms. Mader made several observations, including walk-through visits, to Mr. Carmona's class during 1999-2000.   On one observation two students in Mr. Carmona's class were outside the classroom disrupting another teacher's class.  (YISD Ex. 17, Tr. 62, 77-82.)


43.
Mr. Carmona never provided a written response to Ms. Martinez' letter of January 13, 1999 concerning proximity to students, classroom discussion and review of lesson plans (YISD Ex. 28, Tr. 110, 129.)


44.  
Mr. Carmona offered no written response or challenges to Ms. Traylor's letter of January 13, 1999 regarding a meeting on January 8, 1999 with several supervisors concerning disability issues, discipline and proximity to students and lesson plans.  (YISD Ex. 24, Tr. 133.)


45.
A letter of reprimand was issued to Mr. Carmona in May, 1997 concerning issues of student marijuana use in or near the classroom (YISD Ex. 34.)


46.
Key administrative supervisors for the District found Mr. Carmona's teaching efforts unsatisfactory or substandard. (Tr. 328, 347-352, 497, 515-517.)

Discussion


YISD has met its burden of proving by the preponderance of evidence that good cause exists for the termination of Mr. Carmona's employment.  Although counsel for Mr. Carmona has very skillfully mitigated and tried to explain away various lapses in performance or judgment by Mr. Carmona, the evidence taken as a whole leads to the conclusion that a person of ordinary prudence would have done something different in the circumstances.  The pattern of activities by Mr. Carmona provides a good cause for discharge as it is inconsistent with the continued existence of an employer/employee relationship.  The District's Ex. 1 sets out various matters that can call for the termination of an employee.  The evidence supports a finding that Mr. Carmona's performance did not measure up to what a reasonably prudent teacher could be expected to provide.  Efforts at accommodation or remediation have been only partially successful and seem inherently limited.  Continued lapses of performance present the District with more than adequate evidence to end the employer/employee relationship.


There is no dispute that Mr. Carmona has a genuine interest in the children, but the education of children requires a duty of care and attention to detail that has not been demonstrated by Mr. Carmona.  The evidence of record reveals that the proposed termination is not the result of a single act or incident, but an accumulation of incidents and judgment calls over the last several semesters.  Parents and students had very negative appraisals of Mr. Carmona's performance, demonstrating an ineffective learning environment.  The unanimous concern expressed by supervisors or administration resource personnel, several of whom are specialists, is extremely important to the recommendation.  Even though some of the instances and experiences of some of the supervisors or resource personnel relate to a timeframe prior to the school year 1999-2000, the clear present sense evaluations of such witnesses were all unfavorable.  Many of the supervisors and resource personnel had classroom experience in bilingual education and simply offered little, if any, endorsement of the teaching activities; or, more importantly, the effectiveness and accuracy of Mr. Carmona's efforts.  Further, Mr. Carmona's attempts of explanation of certain circumstances, episodes or judgment calls simply could not excuse serious errors of omission or judgment.  Finally, the person most responsible for the decision of whether or not Mr. Carmona should continue in his position at Riverside High School, Dr. Nava, specifically stated that his recommendation was to terminate Mr. Carmona.


There are several issues that need to be addressed in the evidence presented in this matter.  First, as challenged early in the proceeding by counsel for Mr. Carmona, does the independent hearing officer assigned to this case have the jurisdiction to determine a claim under the Americans with Disabilities Act (ADA)?  The Examiner does not have jurisdiction in that regard, but the issues of impairment, accommodation and cooperation with efforts to accommodate are relevant matters in the decision herein.  


There can be little question that Mr. Carmona presently has a hearing impairment, and possibly some sight impairment.  He wears hearing aids and glasses.  Throughout the oral hearing, Mr. Carmona was attentive, at times animated, and often rather defensive.  In responding to questions posed by opposing counsel as well as the undersigned, Mr. Carmona seemed to have a great difficulty in understanding the conversation.  The witness indicated he had difficulty distinguishing sounds even though some conversation could be heard.  He alternatively stated he needed a hearing/acoustical device and that he needed only his hearing aids. 


The basis of my decision necessarily relies upon the events of the most recent school year and to a lesser degree on events in preceding school years.  From the testimony in its entirety, it is difficult to conclude that there was no impairment in the ability of Mr. Carmona to effectively function as a teacher.  By the same token, however, the evidence indicates a reluctance, if not an outright denial, by Mr. Carmona to accept any nature of accommodation for his hearing impairment from the District.  There was no medical evidence presented to determine what, if any, accommodations could be made. 


There are a couple of troubling matters concerning the large size of the classroom of Mr. Carmona as well as the apparent lack of personal intervention by Dr. Nava given the serious concerns of the poor learning environment in Mr. Carmona's classroom.  Possibly an experiment could have been made where class sizes were reduced in Mr. Carmona's classroom, maybe a more personal and direct intervention by Dr. Nava could have made some difference in the classroom environment.  Be that as it may, the fact of the matter is that Dr. Nava has responsibilities for approximately 100 teachers and has responsibilities to the students, ultimately, as well.  


The serious allegations suggesting a conspiracy or concerted effort to get rid of Mr. Carmona have not been established in this record.  There is necessarily going to be some effort in chronicling episodes which may result in employment termination.  After observing the demeanor of the witnesses, including students, faculty members and administrators, I could find no credible evidence supporting a finding that the recommendation to terminate the continuing contract of Mr. Carmona was based upon a conspiracy or was based upon "trumped up" charges.  


In the final review, the teacher simply has not followed the Intervention Plan proposed to assist the teacher in bringing his performance to an acceptable standard.  Evaluations after the implementation of the Intervention Plan were uniformly poor.  This includes evaluations from Ms. Mader and other administrative personnel and consultants, including Ms. Tapia's review of the video tape of the August 24, 1999 classroom environment.  It is possible that further accommodations could be made for the hearing loss of Mr. Carmona, but there was no evidence presented by anyone in this record as to an effective means by which the students and Mr. Carmona could freely communicate, a matter essential to the teaching of a foreign language.  Most importantly, the testimony of students confirmed the chaotic and unfortunate learning environment that they found themselves in while in Mr. Carmona's class.  There is no excuse for the situation where a student needing to take a foreign language to properly gain admittance to a Texas university is denied effective classroom instruction.  Such was the case in Angela's experience.  The responsibility for effective classroom management must and has to be ultimately the responsibility of the classroom teacher, Mr. Carmona.  The evidence of record indicates that the performance of Mr. Carmona in the classroom did not meet accepted standards. Guidelines to remediate or improve Mr. Carmona's performance pursuant to the Intervention Plan were not properly followed by Mr. Carmona.  


There is substantial evidence of record that good cause has been established by the District for the termination of the continuing contract of Mr. Carmona.  

Conclusions of Law


1.
Pursuant to Texas Education Code Section 21.211(a), the Board of Trustees of the Ysleta Independent School District may terminate the contract between the District and Mr.  Carmona at any time for good cause as determined by the Board.


2.
The hearing was conducted pursuant to Texas Education Code Section 21.251, at Mr. Carmona's request after receiving notice of a proposed decision to terminate his contract.


3.
Mr. Carmona's ineffectiveness  in the performance of his duties constitutes good cause for termination.


4.
Mr. Carmona's failure to follow official directives constitutes good cause for termination.


5.
Mr. Carmona's lack of classroom decorum and failure to maintain discipline constitutes good cause for termination.


6.
Although the school year in which the termination is sought is the most critical time for evaluation of a teacher's performance, evidence of a teacher's performance in a prior year or years is relevant to show a pattern of conduct, confirm the District's efforts to advise of teacher shortcomings, evaluate remediation efforts and test witness credibility.

Recommendation


Petitioner's recommendation should be affirmed.








Respectfully submitted,








____________________________________








Charles E. Munson, Independent Hearing Examiner
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