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Background
Mr. Strobel (“Strobel”) was Executive Director of Maintenance Services for Dallas Independent School District (“District” or “DISD”).  His department had the responsibility, among other things, to repair hailstorm and deterioration damage to the roofs of a number of the buildings within the District.

Time Saving Construction (“Time Saving”) was the contractor who signed indefinite quantity contracts and was given two “open” purchase orders in school year 1996-97 to accomplish a number of repairs to roofs across the District.  One purchase order was for repairs to various urethane roofs and the other was for various coal tar, asphalt, shingle and composite roof repairs. William Risby (“Risby”) was the owner of Time Saving.

Under District policy, open purchase orders were generally to be used only for the pick-up or delivery of small quantities of items or minor repairs costing less than $500 per transaction.  The purchase orders in this instance were ultimately for $500,000 for the urethane roofs and $270,000 for the other type of roofs.

Payment and performance bonds were never secured from Time Saving.  Much discussion has resulted within the District, especially between the Purchasing and Maintenance Departments, about whether such should have been done in this instance and who bore the responsibility to insure it was done.  The dilemma is but one illustration of systemic management and coordination problems within the District that need to be addressed.

Time Saving apparently received large sums of money from the District under a series of contracts for various roof repairs dating back to 1994.   During 1996-97, in connection with roof repair services under the two purchase orders mentioned above, it was discovered that Time Saving was billing the District for work that was either not done or was incomplete.

James Hargrave (“Hargrave”) was one of Strobel’s subordinates.  He held the position of field supervisor in the Roofing Division of Maintenance Services.  On the jobs performed by Time Saving that  Hargrave was supervising, Time Saving would submit an invoice to him for the work allegedly done.  It was Hargrave’s responsibility to inspect the work and then to complete a Record of Material Received (“RMR”).  An RMR is a standard form utilized throughout the District to acknowledge the receipt of goods and for services, so that a superior may approve payment and the invoice can then be processed through, in this instance, Accounts Payable of Maintenance Services.

The RMRs introduced as evidence in this matter reflect that some of the RMRs were properly completed by Hargrave and Strobel, others where proper location of the signatures of Hargrave and Strobel were reversed, and others where there was no signature by Hargrave, but a signature by Strobel that indicated approval for payment of the services by Time Savings.  A properly completed RMR would have reflected a signature by Hargrave in blank number 14, which was to indicate that he inspected the services rendered, and a signature by Strobel in blank number 15, which was to indicate that he certified that the information provided was correct.  Accounts Payable would then remit payment to Time Saving after Strobel’s signature was placed on the form.

Upon discovery in May 1997 of Time Saving’s failure to properly perform their services, fraud and corruption investigations were initiated by District and FBI officials.  It has now become a matter of intense public scrutiny, with frequent television and newspaper coverage.

Shortly after discovery of Time Saving’s fraudulent conduct, Strobel and his supervisor were suspended and the supervisor later resigned.  

Hargrave was first suspended, then terminated.  He was indicted and recently pled guilty to federal embezzlement and kickback charges.  Federal prosecution of Risby continues on charges similar to those against Hargrave.

This embarrassing publicity about District affairs follows closely on the heels of other adverse publicity stemming from the brief and tumultuous tenure of Superintendent Yvonne Gonzalez (“Gonzalez”).   Among the other topics that resulted in unfavorable publicity were DISD internal investigations that turned up, among other things, payroll fraud carried out by some employees, fraud by other vendors on projects for the District, political and legal struggles between Gonzalez, the Board of Trustees, and the Management Division Associate Superintendent, Matthew Harden, Jr. (“Harden”), and finally, the resignation and incarceration of Gonzalez for her fraudulent purchases.  Lax oversight and weak management by DISD are common throughout these events, and they manifest themselves in this matter as well.

On June 27, 1997, Strobel was advised that his employment was going to be terminated for good cause.  Among the violations of District policy cited in the letter on which evidence was presented at the hearing were:

1.
Failure to comply with policies, orders, and directives by the Board, General Superintendent, and/or designees;

2.
Any act or conduct . . . which is . . . illegal . . . or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District;

3.
Neglect of duty that constitutes peril of any degree to students;

4.
Inefficiency, incompetency, or inability to perform assigned duties;

5.
Making, presenting, or using any record or document with knowledge of it being false and with the intent that it be taken as a genuine governmental record;

6.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District;

7.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District; and

8.
Any other reason constituting “good cause” under Texas law.

The above violations were based upon the following circumstances:

·
failure to properly supervise roofing contracts and/or work performed on roofs;

·
his signature in wrong places on RMRs indicating work had been done when it had not been done;

·
a loss of confidence in his ability to supervise; and

·
a failure to improve roofs could result in peril to students.

Mr. Strobel contested the proposed termination, and a certified Independent Hearing Examiner was assigned to this matter pursuant to §21.251 et.  seq.  of the Texas Education Code.  A hearing on the merits was held on February 23-24, 1998 at the District’s Personnel Center.  There were six witnesses from whom testimony was received about incidents forming the basis of the recommended termination and one witness from whom testimony was received about an evidentiary matter concerning a DISD audit report.  The witnesses were:

A.
For DISD
1.
Mr. David Strobel — called as adverse witness.

2.
Mr. James Chamness — roofing supervisor, who was Hargrave’s subordinate.

3.
Mr. Dan Claxton — DISD investigator.

4.
Mr. Lester Mays —  Executive Director for Purchasing.


B.
For Strobel
1.
Mr. Michael Henderson — former Facilities Support Division Executive for DISD.

2.
Mr. Robby B. Collins —  Special Assistant to  Assistant Superintendent for Employee and Governmental Relations and School Safety and Security.

C.
Evidentiary Matter
1.
Marcos Ronquillo - attorney for DISD concerning his investigation of problems in the Maintenance Department and other areas in which an audit report was prepared.

Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties, their joint stipulations, and the matters officially noticed, in my capacity as a duly appointed Independent Hearings Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Strobel had a 3-year professional term contract that covered school years 1996-97 through 1998-99.  (Petitioner’s Ex.  2).

2.
Strobel has been with the District for approximately eight (8) years.  He has a degree in architecture and has worked in the business community as a construction administrator and architect.  (Tr.  17, 114).  He started out with the District in the Asbestos Control Division.  When Michael Henderson (“Henderson”) was promoted from Executive Director of Maintenance to head of  the Facilities Support Division, Strobel was promoted to replace him.  (Tr.  116).  Strobel has been Executive Director for Maintenance Services (“Maintenance” or “Maintenance Services”) for approximately three years.  (Tr.  90, 113).

3.
Maintenance Services is a large and sprawling operation.  It has an annual budget of approximately $26 million and has more than 600 employees to service buildings that encompass more than 17 million square feet.  (Tr.  122).  Strobel has 75 supervisors for whom he is directly responsible.  (Tr.  121).  A chart depicting the 11 divisions in Maintenance (including the Roofing Division) for which he is responsible, as well as Building Services and Operations, is attached as Exhibit 1 to this Decision.  (See also Petitioner’s Ex. 41).

4.
The need for Maintenance’s services has been increasing rapidly, but matching increases in its budget have apparently not kept pace.  The District has been gaining a large number of students each year.  Fourteen new schools were recently completed.  More than 200 portable buildings were recently built by Maintenance.  However, Maintenance’s staff has not been appropriately increased to effectively meet requirements as more demands are placed upon it by the District’s growth.  (Tr.  164-65).  Nevertheless, Maintenance has tried to maintain the quality of service by trying to improve efficiency, using outside contractors and by deferring maintenance.  (Tr.  165).
5.
Strobel’s upline chain of command, in ascending order, was:

·Michael Henderson — Director of Facilities Support Division

·Matthew Harden — Associate Superintendent

·Yvonne Gonzalez — Superintendent

6.
Those for whom he was a supervisor and responsible in his downline chain of command for the Roofing Division of Maintenance, in descending order, were:

·Ellis Hunter — maintenance coordinator

·James Hargrave — field supervisor

·James Chamness —
maintenance supervisor who supervised various leadmen and workers (Tr.  88-89).
7.
Hargrave was originally a craftsman in the Environmental Services Division with Strobel, but moved to the Roofing Division as its field supervisor before Strobel became the Executive Director of Maintenance.  (Tr.  92).  Prior to the incident in question in this matter, Strobel had no reason to question Hargrave’s competency or honesty.  (Tr.  130).
8.
When Strobel became Executive Director for Maintenance, he did not implement any new procedures for the Roofing Division to insure that work had been done by the roofing contractor before payment was authorized.  (Tr.  92).  He believed that the written or “understood” procedures that were in place were adequate.  (Tr.  43-44, 51).
9.
In 1996, severe hailstorms damaged the roofs of a number of the District’s buildings.  Some roofs were totally damaged, while others sustained varying degrees of partial damage.  Insurance claims were filed, which resulted in a significant amount of money coming to the District to repair the roofs.  For the roofs that needed to be replaced in their entirety, the Executive Director of Facilities Planning, Michael Brown, and his staff began to develop plans and specifications, and then put out those jobs for bid to replace the roofs.  (Tr.  123).  Since full-roof repairs were involved, the typical procedures for the bid process, bonding, and the letting of lump-sum contracts were followed.  The determination of whether bonds were required was a relatively simple matter because the nature, scope and financial exposure of the full-roof projects was clearly defined.

10.
On the other hand, a number of roofs had minor damages that did not require replacement of the entire roof.  The cost of repair for those roofs was initially considered to be so low on a per roof basis that it would not justify the time and cost of production of the working drawings or using the full  bid process.  (Tr.  124).  Accordingly, the District concluded that it would, on a bid basis, select one contractor to make repairs based on  “unit prices”.

11.
Bids were solicited from contractors based on their unit prices for various types of repair activities they might be called upon to make at any job site if they were to win the bid; at the time the bids were submitted, the contractors did not know which roofs were to be repaired or the amount or type of work to be done on the roofs.  This was known as an “indefinite quantity” bid, which resulted in a contract by the same name.  (Tr.  21-23; 122-25).  Such indefinite quantity contracts are not unusual and are used in many areas for the  purchasing of goods and services by the District.  (Tr.  274-75).

12.
The Purchasing Department ran the bidding process.  (Tr.  288).  Thirty-four vendors approved by the Maintenance Department were invited to submit bids.  (Examples of the Requests for Sealed Bids for the urethane roof repair and repairs to the other types of roofs may be found in Petitioner’s Ex. 45, pp. 5-7, 28).  Hargrave was noted as the Maintenance Department contact on the Requests for Sealed Bids sent out by DISD.  Only four contractors submitted compliant bids on indefinite quantity urethane roof repairs on October 14, 1996:  All Metroplex Roofing, Inc.; Time Saving Construction; Mainland Industrial Coatings; and Neogard Corporation.  (Petitioner’s Ex.  37).  Based on the information submitted by these contractors, the Purchasing Department determined that Time Saving should be awarded the contract for the “less-than-total” roof repairs.  Strobel played no part in the final selection of Time Saving as contractor.

The Open Purchase Orders and Payment and Performance Bonds Problems
13.
On or about November 14, 1996, two purchase orders were issued by the District.  The first, #533803, was in the amount of $135,000 and was for repairs to coal tar, asphalt, single and composite roof repairs (“Composite Roof  Purchase Order”) (Petitioner’s Ex. 45, p. 24).  The other purchase order was #533754 in the amount of $250,000 for urethane roof repairs.  (“Urethane Roof Purchase Order”) (Petitioner’s Ex.  45, p. 4).  

14.
As the contracts were being let and the purchase orders issued, no payment or performance bonds were determined to be necessary by the Purchasing Department.  At that point in time, it was unknown  to Purchasing the number of  jobs involved, the amount and cost of repairs at each site, and whether any one job would exceed $25,000, much less $100,000.  (Tr.  289, 292-93).  Furthermore, no written guidance was available to either the Purchasing Department or Maintenance as to how to interpret whether bonding might be needed in indefinite quantity contracts involving construction repairs performed by one contractor where the aggregate of the contract sum exceeds the payment and/or performance bond thresholds established by state law and DISD policies.  (CH (Local) page 9 of 9. (Petitioner’s Ex. 2).  It was more of a “custom and practice” analysis approach than anything.  The Director of Purchasing said that each individual roof repair job had to “stand on its own.”  (Tr.  307-08).   Thus, an “accumulation” of purchase orders approach is not typically recognized by the very department that is responsible for bonding to be applicable to indefinite quantity contracts, unless, of course,  at the time that the contractor commences the job, it is clear to Purchasing from the circumstances that the particular job will exceed the monetary thresholds.

15.
This is an illustration of DISD’s  lack of clear instructive policies and guidance on construction matters.  A number of indefinite quantity repair contracts have been awarded over the years without such bonding.  (Tr.  477).  A close examination of the instant circumstances suggests, however, a very real probability that bonds might have been required.  Not only is there a lack of written guidance on how to determine whether bonds might be needed for indefinite quantity repair contracts before a contractor actually begins work, there is also a lack of direction as to how, when and if Maintenance should report to Purchasing the type and potential cost of each repair that is about to be undertaken, so that a reasoned decision can be made by Purchasing about bonding.  (Tr.  363, 365-66).  Moreover, once repairs are started, there is apparently no cross-referencing system between Accounts Payable and Purchasing that would provide valuable “updated” information to Purchasing about the number, type and cost of repairs being accomplished by the sole source contractor to see if the issue of bonding needs to be revisited at any point in time during the performance of the contract.  (Tr.  357-58). 
16.
To illustrate this problem, several of the invoices in evidence that were submitted by Time Saving exceeded $25,000.  (Petitioner’s Exs. 22 [$53,000]; 38 [$26,000]).  The invoices submitted for payment by Time Saving on or about January 6, 1997 for work at four different locations, while individually well under $25,000, nevertheless exceeded $38,882 in the aggregate.  (Petitioner’s Exs. 16, 26, 28, 32).  By the third month of the contract, the total of the invoices was over $100,000.  Were bonds required or not?  A definitive answer is unclear.  Persuasive arguments can be presented for either position, which is why a clear, cogent policy on the same in writing is needed by the District. 

17.
While it is easy for DISD to say in hindsight that if performance bonds had been put in place, the loss to DISD for the fraud of Time Saving would have been significantly reduced, it cannot justifiably place any blame for the failure to do so in this particular instance at the doorstep of either Purchasing or Maintenance until better policies and procedures are developed to address the problem.  While no specific claim that Strobel failed to insure that bonding was mentioned in the termination letter of June 27, 1997, the presentation of evidence at the hearing strongly suggested he erred in this regard.  In that regard, I do not find Strobel to have been neglectful or derelict in failing to insure bonds were in place nor do I find him neglectful or derelict in failing to develop clear policies concerning the same.  It is a larger, multifaceted problem that would need to be addressed and coordinated by higher level administrators, seeking, of course, the input from a number of the involved parties in this matter such as Lester Mays (Executive Director of Purchasing) and Strobel.  As Mr. Mays acknowledged, the roofing problem in this case was partially a result of a systemic lack of controls and communications within the District.  (Tr.  358).

18.
The Urethane Roof and Composite Roof Purchase Orders were clearly defined on their face as “open” purchase orders.  (Petitioner’s Ex. 45, pp.  4, 24).  District policy provides that open purchase orders are to facilitate the purchase of miscellaneous supplies, materials, services or minor repairs available as needed by user departments.  The policy further states that the general purpose of such open purchase orders is to eliminate the need for individual purchase orders for small dollar-value items or services and provide a means of acquiring urgently needed items or services to make repairs.  Finally, it provides that it is to be used for minor repairs costing less than $500 per transaction.  (Petitioner’s Ex. 2, pp.  10-11; CH [Local] pp 4 and 5 of 9 [emphasis added]).

19.
Despite these restrictive guidelines, open purchase orders in excess of the $500 cap  have frequently been used by Purchasing over the years for flexibility and efficiency reasons.  (Tr.  352-53, 361).  In this regard, the thought was that every time a repair was to be made by a contractor where an indefinite quantity contract was involved, a new purchase order for anticipated repairs over $500 would not have to be issued, especially if the repairs were of an urgent nature.  The contractor would simply reference the open purchase order number on the invoice and proceed with the work.  In fact, for efficiency reasons, open purchase orders in large dollar amounts were also not considered to be unusual for Maintenance.  (Tr.  359-60).  Again, there appears to be a lack of DISD controls and guidelines for Purchasing and Maintenance on if and how the open purchase order ought to be utilized in certain circumstances that are invariably encountered by Maintenance. 

20.
Informal policies and procedures have apparently evolved over the years that have stressed expediency, which has unfortunately tended to minimize accountability.  In this case, it is uncertain exactly how  not utilizing an open purchase order would have changed the fact that Time Saving did not perform the work on the roofs; however, stricter written policies and guidelines on open purchase order use would likely have been implemented along with a consideration of stricter measures for accountability in other operational areas that might have avoided the roofing fraud in this case.  Consideration of this issue is also part of the previously mentioned multi-faceted communications and control problems that need to be addressed by the District.

21.
Shortly after Time Saving started on the roof repairs, for reasons not made clear during the hearing, the dollar amounts of the Urethane and Composition Roof Purchase Orders were doubled.  The process was initiated on or about February 25, 1997, when Strobel signed off on the P1-B Requisition Forms for Maintenance that requested that another $135,000 be added to the Composite Roof Purchase Order and another $250,000 be added to the Urethane Roof Purchase Order.  (Petitioner’s Ex.  45, pp.  3, 23).  Both Michael Henderson (Director of Facilities Support) and Matthew Harden (Associate Superintendent) reviewed and approved the increases.  The P1-B’s involved clearly referred to increasing an “open order” or “open purchase order”, despite each purchase order being far in excess of $500.  On March 31, 1997, Purchasing effected the change in the two purchase orders, so that a total of up to $770,000 of repair work on roofs by Time Saving was authorized.  (Petitioner’s Ex.  45, pp.  1, 22).

Improperly Completed RMRs
22.
The first invoices submitted by Time Saving under the purchase orders were dated December 30, 1996, and involved work allegedly done at Seagoville High School, Harrell Budd Elementary, Lisbon Elementary and J. L. Long Elementary.  (See Petitioner’s Exs.  17, 27, 29, 33).  These and subsequent invoices were presented to Hargrave by Time Saving.  It was his duty to inspect the roof repairs to insure that the repairs were not only done, but done in a good and workmanlike manner that was consistent with what had initially been authorized by the District.  (Tr.  72-73, 129).  At that point, Hargrave would then present the invoices to a Ms. Harwell, who was a clerk in Maintenance, who would process and prepare the RMRs (with invoices attached) for signing by the necessary persons.  (Tr. 216).  

23.
Hargrave was supposed to sign the RMRs on line number 14, which verified that he had inspected the roofs and that all was in order.  Ms. Harwell would then present the RMRs for Maintenance-related matters to Strobel for his signature.  As Executive Director of Maintenance, he was to sign on line number 15.
  After Strobel signed an RMR, it was then submitted to Maintenance Services Accounts Payable to prepare and issue checks to the vendor or contractor such as Time Saving.  Accounts Payable was not supposed to pay any invoices unless the signatures on the accompanying RMR were accomplished in proper form and by an authorized person.  (Tr.  44).  

24.
A number of RMRs were apparently submitted to Accounts Payable in this matter that resulted in payment to Time Saving for work not done or improperly done.  The following chart reflects some of those RMRs and the inconsistencies about their completion.

Line 14 (to
Line 15 (to
       Date of



Amount
be signed by
be signed by
Petitioner’s

       RMR

School

of Invoice
Hargrave)
Strobel)
  Exhibit


1.
01/06/98
Seagoville High School

$ 7,866
None



28
2.
      "
Harrell Budd Elementary

$11,043
None



26

3.
      "
J. L. Long Elementary

$10,096




32

4.
      "
Lisbon Elementary

$  9,877
None



16

1.
02/23/98
Steven J. Hay Evaluation


$13,645
Strobel
Hargrave
8

2.
      "
Elisha Pease Elementary


$14,500
Strobel
Hargrave
10

1.
      "
L. O. Donald

$53,000




22

2.
      "
B. F. Darrell Elementary

$19,286




30

1.
04/07/97
John Quincy Adams 

Elementary

$  9,300
Strobel
Hargrave
6

2.
      "
Elisha Pease Elementary


$11,600
Strobel
Hargrave
4

3.
      "
Multiple Careers Magnate

School

$26,750
Strobel
Hargrave
38

1.
04/15/97
Steven J. Hay Evaluation


$14,623




12

25.
This chart reflects more instances of laxity and inattention to detail by District employees.  First, on just the 12 RMRs that were offered into evidence, there is an inconsistency on the signing of lines 14 and 15 by the appropriate individuals.  Strobel should not have signed off on Petitioner’s Exs.  16, 26 and 28 until Hargrave had first signed on line 14.  Moreover, Strobel should have rejected Petitioner’s Exs.  4, 6, 8, 10, and 38 when they were presented to him -- Hargrave had incorrectly signed off on them on line 15. Hargrave was not authorized to sign line 15 on Maintenance RMRs for roof repairs.  The RMRs should have either been redone by the Maintenance clerk or the parties should have simply crossed through their names and signed in the correct place.

26.
Would these steps have put the eight RMRs in correct form?  Yes.  Would that alone  have prevented Time Savings from being paid for work not done, where Hargrave was an active co-conspirator with Time Saving to defraud DISD?  No.  Four of the 12 RMRs were properly completed and Time Saving was still paid for work not done.  ( Petitioner’s Exs.  12, 22, 30, 32). 
27.
DISD’s argument in this regard is simply without basis to demonstrate causation; however, it does demonstrate an unsettling overall lack of system controls and inattention to detail by others besides Strobel.  First, the clerk who prepares the RMRs for Strobel to sign should have noted and corrected the signing errors on the eight defective RMRs prior to submitting them to Strobel.  Even more perplexing, Accounts Payable should never have remitted payment to Time Saving on those eight RMRs, especially where Hargrave signed line 15 on five of those eight RMRs when he was not authorized to do so.  (Tr.  21). 

28.
The District also tried to suggest that by inadvertently signing line 14, Strobel was representing that he had inspected the work.  Strobel never inspected any of the roofs, a point which he readily acknowledged.  It was Hargrave’s responsibility  to inspect the work.  Based on the evidence offered, I do not find that an inadvertent or careless signing error of this nature amounted to the requisite scienter for misrepresentation nor was there any other suggestion of or evidence presented by DISD that Strobel was in any manner trying to defraud or intentionally mislead the District in any respect in this case.

29.
The District also argued that Strobel should have undertaken spot checks on some of the roofs to verify that the work was done and that everything on the RMRs presented to him was correct .  First, the very language of the RMR suggests otherwise.  While line 14 reflects that the person signing it avers that an inspection has been made, the attestation of the person signing line 15 is only that he or she certifies the RMR to be correct “based on information provided by the above employee” who signed line 14.

30.
Secondly, Strobel’s job is office-intensive by its very nature.  His superior, Michael Henderson, did not expect Strobel to do spot inspections.  (Tr.  392).  In addition to four areas in Building Services and five areas in Operations, Strobel was called upon to supervise the following Maintenance divisions:

1.
Structural

2.
Mechanical

3.
Finish

4.
Equipment Repair/Fleet

5.
HVAC

6.
Grounds Care/Central

7.
Building  Improvement

8.
Alarm/Communications/Electric

9.
Contract Services

10.
Environmental Services

11.
Roofing

31.
There are 75 supervisors in the areas he is called upon to oversee.  (Tr.  121).  He and his supervisors are involved in over 80,000 work activities a year, and another 10,000 activities of a nature called project-type work.  (Tr.  393).  

32.
The volume of paperwork routinely submitted to him for review is very heavy.  He reviews and signs in excess of 300 substantive documents per week.  (Tr.  133).  They are typically submitted to him in “bunches” or piles after having been prepared by his staff.  (Tr.  136).  Of these weekly documents, he estimates that 100-120 of them are RMRs, while 49 to 50 of them are P1-B requisitions.  (Tr. 132).
 

33.
The sheer workload of reviewing and signing such a large number of documents, as well as having to attend a large number of meetings with heads of all of his areas of responsibility, realistically precludes imposing a duty upon Strobel to spot check roofs on a regular basis, or for that matter, any other of his areas of responsibility.  Just spot-checking invoices that were typically submitted to him on one day would throw him several days behind schedule in other areas, thus further complicating matters and enhancing the chance of additional mistakes.  (Tr.  176).  In fact, in his 1996 review, he was encouraged by Henderson to delegate more of his work because he was trying to do too much of it himself.  (Tr.  391; Strobel Ex.  31).

DISD’s Failure to Hire Inspectors
34.
The most logical and efficient way to address the problems for which DISD now condemns Strobel was inexplicably denied him by DISD.  It is uncontroverted that he had on  several occasions  previously requested that funding be provided to Maintenance to hire full-time inspectors to verify work was being done by private contractors; however, these requests were turned down by the business committee of the District.  (Tr.  165).  Not only did the District turn down hiring full-time inspectors, it turned down funds for the hiring of part-time inspectors.  (Tr.  165).  This refusal was occurring at a time when the numbers of students was rapidly increasing, as well as the numbers of permanent and portable buildings being built.  The budget and staffing levels remained level for Maintenance, while the District’s funds were prioritized for classroom teachers and resources.  (Tr.  164-65).  In the absence of additional budgeting or more personnel, Maintenance tried to cope by trying to improve efficiency, by using outside contractors and by deferring maintenance items to a later date.  (Tr.  165).

35.
As a consequence, the District bears primary responsibility for the events in question.  Not only would it have been impractical to have Strobel micromanage the Maintenance Services area by conducting personal spot-checks on the invoices and RMRs, but it is the District that, time and again, denied Strobel the very means of preventing the fraud perpetrated on it by Hargrave and Time Saving.  Not surprisingly, the “penny-wise, pound foolish” managerial technique used by the District in this instance came back to haunt it, and the blame for such a short-sighted focus rests not with Strobel, but with senior District officials.  (See also Tr.  456).

Discovery of Roofing Problems with Time Saving
36.
James Chamness (“Chamness”) had been a DISD roofing supervisor for 17 years and was a subordinate to Hargrave at the time of the events in question.  (Tr.  48).  His job was to direct DISD roofing crews, although he occasionally worked with outside contractors.  (Tr.  197).  He was the first individual to notice that anything was awry with the Time Saving relationship.  In January 1997, Hargrave left four Time Saving invoices in the office of the Maintenance clerk to have RMRs prepared and processed for payment.  Since Hargrave did not return to pick them up that afternoon, the clerk gave the completed RMRs to Chamness to handle because Chamness would fill in from time to time for Hargrave when he was unavailable.  (Tr.  82, 198).  He and Hargrave were the only two supervisory-level personnel in the Roofing Division at that time.  (Tr.  225).

37.
Chamness examined the four invoices, which were from Roger Q. Mills and Charles Gill Elementary Schools, and E. H. Cary and J. L. Long Middle Schools.  (Tr.  198-99).  He thought it was odd that there was a submission for payment for work done at Mills Elementary because one of his crew members had just been to the site to get the work started.  Curious about it, he went to Mills Elementary to inspect the roof.  Not finding any completed work at Mills Elementary, he then went to the other three schools where he also found no completed work.  (Tr.  199-201).

38.
Being very concerned about the situation, Chamness immediately met with Strobel.  Chamness told him not to sign the RMRs because the work had not been done.  (Tr.  50).  As was consistent with Strobel’s approach to addressing problems with contractors who would from time to time make mistakes in their invoicing (Tr.  171-72), he directed Chamness to call Time Saving and determine if Time Saving had made an error (Tr.  203).  Strobel told Chamness this was necessary because he was not going to sign an RMR for work that was not completed.  (Tr.  51).  Strobel thought that merely returning the invoices to the contractor at that time would suffice to get the suspected error in invoicing corrected.  (Tr. 51).  Besides, Chamness had just reported to him that the work had not been done and there was no reason to doubt Chamness’ word and go check the roofs himself.

39.
Chamness immediately returned to his office and called William Risby at Time Saving.  Mr. Risby said he would check on the problem and call him right back.  A few minutes later, he told Chamness that his company had, indeed,  made an invoicing mistake.  When Chamness pressed him on what were the correct schools for invoicing, Risby would only reply that Chamness “needed to talk to James,” meaning Hargrave.  About 20 minutes after the conversation between Chamness and Risby was over, Hargrave came by to pick up the invoices.  (Tr.  203-04).  Chamness never reported anything back to Strobel, nor did any follow up himself until much later.  He just left it in Hargrave’s hands, thinking it would be resolved.  (Tr.   205).  

40.
I find no neglect or fault on Strobel’s part in his not investigating the matter any further at that point.  The situation appeared to be little different than other instances in the past where contractors may have made invoicing mistakes, but corrected them.  Moreover, Chamness expressed no further concerns to Strobel until early in May.

41.
In April 1997, Chamness was in the Maintenance office looking for information necessary to complete a work order for a job on the Silberstein campus where Time Saving had also been working.  In the process, he ran across the invoices for the Mills and Gill Elementaries and Carry and Long Middle Schools.  He was alarmed to see that they had been processed and paid.  (Tr.  205-06).  He then went to the campuses and confirmed that the work still had not been done.  He expanded his inspections and went to several other schools over a two-day period and found that nothing had been done at those sites as well, even though Time Saving had been paid, including B. F. Darrell Elementary.  (Tr. 207; Petitioner’s Exs.  30, 31). 

42.
Chamness refrained from immediately taking this information to Strobel because he was not sure what was going on, and was wary that Strobel somehow might be involved.  Instead, he called the DISD Superintendent’s hotline on April 17, 1997, which had just been established for matters such as this.  Several weeks later Chamness ended up talking with the FBI.  

43.
He waited nearly another month to talk with anyone in DISD about the problem.  On May 12, 1997, he went to see Mr. Ellis Hunter about the problem.  Mr. Hunter was Strobel’s immediate subordinate and held the position of Maintenance Services Coordinator.  After hearing the facts, Mr. Hunter advised Chamness that they needed to talk with Strobel, whom Mr. Hunter did not believe was involved in the scam, referring to Strobel as being “straight about it”.  (Tr.  212).   For that matter, neither Chamness nor the District presently believes that Strobel did anything criminally wrong.  (Tr.  214, 437). 

44.
Since Strobel was unavailable to meet with them that day, Mr. Hunter and Chamness’ meeting with Strobel was postponed until the next day.  After listening to the facts, Strobel asked his secretary to obtain a computer printout for all the work that Time Saving had supposedly done.  He also asked that Mr. Hunter and Chamness arrange for visits by him and others the next day to each of the job sites with Time Saving to determine if the dollars expended equaled the contractor’s work.  (Tr.  173-74; 218).  He also contacted Hargrave to help coordinate the visits.  Strobel then advised his superior, Michael Henderson, about the problem, and Henderson was contemplating visits to the roofs as well.  (Tr.  500).  

45.
This type of investigative response was not unusual.  It was a standard DISD practice when there was a problem with a contractor’s work to meet at the job site and go over the problem to see if it could be corrected.  (Tr.  174, 500).  The visit had to be postponed because Risby, for some unexplained reason, was unavailable until the next day.  (Tr. 175).  Before the visit could occur, however, Henderson and Strobel were suspended and the roof visits were abruptly cancelled.

Confusion in Maintenance Services Due to 
Cancellation of Reorganization/Restructuring
45.
Other facts are involved that need to be addressed to put matters in better context, some of which are directly related to this situation, and others which are less direct, but still relevant.  
46.
On August 6, 1996, Gonzalez became the acting superintendent when Chad Woolery resigned.
  At or about this time, Henderson undertook to reorganize, restructure, and implement some audit and inspection processes for the Facilities Support Division.  One of the major areas involved was Maintenance.  It seemed an opportune time to initiate needed changes because the District had just started a new bond program, as well as a performance contract initiative, and the asbestos abatement “season” was about to begin.  (Tr.  389, 399).  Henderson discussed his ideas with Matthew Harden and Strobel before committing his ideas to a September 11, 1996 memo entitled “Realignment of Division.”  (Strobel Ex.  52).  Through the reorganization, Henderson wanted to maximize the Division’s current resources while maintaining or reducing expenses.  One of the most important goals he hoped to achieve was to reduce the span of managerial control and to spread out some of the responsibilities for some of the major initiatives of his proposal to some of his other managers.   (Tr.  399-400).  He believed such a step would improve efficiency and productivity.

47.
In this regard, Strobel’s area was one of the most impacted.  Henderson  proposed to take all of Strobel’s then existing responsibilities and divide them among three people because he felt Strobel was overloaded. (Tr.  400).  Strobel was to head a new division called the Environmental Services Division.  It would include Asbestos, HVAC, Safety Training/Apprenticeship, Recycling, Waste Management and Elevator Management, all of which came from the existing Maintenance Division.  The idea was to concentrate under one division those departments that were subject to mandatory state and federal regulatory requirements.

48.
  Superintendent Gonzalez initially approved the plan.  (Strobel Ex.  52).  Yet eight days later she revoked her approval.  (Strobel Ex.  53).  Henderson was never given an explanation for the sudden reversal.  Several times he asked for meetings with her about it, but for unexplained reasons, she would neither meet with him nor provide any explanations for her actions.  (Tr.  389).  The revocation of approval for the plan was devastating to him as the head of the Division, but for matters directly pertaining to the facts that bear upon not discovering and/or preventing the fraud of Time Saving in this matter, it also created turmoil and disorganization in the Division.  (Tr.  403).  Personnel had already started to move and offices were being changed; new business cards had even been printed.  (Tr.  163).  After the reorganization and restructuring activities were halted, Strobel actually ended up with more responsibilities and workload than ever before.  (Tr.  163).  In this regard, he assumed the additional responsibility for the District’s energy management program that had previously been done by two outside contractors.  (Tr.  162).

49.
This erratic, secretive, non-communicative management by Superintendent Gonzalez, was, unfortunately, a harbinger of things to come.  It is ludicrous for the District to suggest that Strobel should have made “spot-check” inspections of the roofs after adding more responsibilities to his already burdened position because of the Superintendent’s sudden and unexplained reversal of position on reorganization and restructure.  Although she indicated in the September 19, 1996, memo that the reorganization/reassignments were on hold “until further notice,”  she never revisited the issue nor does it appear she ever intended to do so.  Some District officials suspect that it was a part of a political agenda on her part to reduce the perceived control and influence, for good or bad, of Matthew Harden within the District.  (TR.  328-29).  

DISD Removal of an Auditor from Maintenance
50.
Not only did possible District political in-fighting create an unacceptably heavy workload for Strobel, it created another unsavory chapter in an unpleasant story, which deprived Strobel of another means that would have probably prevented the fraud by Time Saving and Hargrave in this matter.  

51.
After the reorganization/restructuring plan for Maintenance Services had been cancelled, Henderson and Harden started having discussions about the necessity of  external auditors to review all of the processes and contracts for Henderson’s Facilities Support Division.  Maintenance was one of the main areas to examine in the Division because of the number of personnel and activities involved.  DISD’s Internal Audit Department was so understaffed at the time that it neither had the time nor the personnel to help.  In fact, for several previous requests of this nature by Henderson, the Audit Department responded that the classrooms got the audit priority, not the divisions that serviced them.  (Tr.  490-91).  During this process, Henderson and Strobel conferred in November or December, 1991, about the need for an auditor. Strobel was very receptive to the idea, as he hoped there were areas in his division the auditor could pinpoint where the practices, procedures and controls could be improved.  (Tr.  158-59, 464).   

52.
Harden finally approved the funds for an external auditor and Ms. Farry Allen was hired.  (Tr.  463).  She had been director of auditing at a Louisiana law enforcement facility.  She reported to work for Henderson in late December 1996, or the first week in January 1997.  

53.
Henderson and Ms. Allen developed a several page agenda of the items he wanted her to examine.  One of the items was the review of all of the Maintenance contracts and processes, which would have likely included the contracts and activities of Time Saving in this instance.  (Tr.  465).  Ms. Allen and Strobel thereafter conferred on various Maintenance issues for several weeks until Superintendent Gonzales suddenly called Ms. Allen to her office.  (Tr.  466).  Superintendent Gonzalez talked with Ms. Allen about the agenda.  After the discussion was over, Gonzalez retained a copy of it, and then immediately reassigned Ms. Allen to another area of the District.  (Tr.  469-71).  Henderson felt that if Gonzalez was looking for information to exploit for political purposes, the agenda certainly would provide a “road map” for that purpose.  (Tr.  471).  Puzzled by her actions, Henderson sought conferences with Superintendent Gonzalez on three occasions to discuss Ms. Allen’s unexplained reassignment, but he was refused permission to meet with her each time.  (Tr.  490).  To further compound the problem, no one in the District ever authorized a replacement for Ms. Allen, although a need clearly existed for one in Maintenance.  (Tr.  490). 

54.
It is beyond cavil  that had DISD authorized and hired the requested inspectors for Maintenance Services, there would have been no successful efforts by Time Saving and Hargrave to defraud the District for the repairs to the roofs.  Almost as certain is the fact that the fraud would have been prevented, or at least stopped in its early stages, had the external auditor been allowed to remain on the job.  It is ironic that the person now sought to be held accountable by the District for the misdeeds of Time Saving and Hargrave was one of the persons encouraging and directing the auditor to areas that he felt needed to be investigated for the good of the District, yet it was the highest official of the District who ultimately thwarted those meaningful, internal investigations.

55.
Less direct, but at least of note as to how politics may have ensnared Strobel, is a situation of how Superintendent Gonzalez attempted to use one of the agenda’s items for her political benefit.  One of the items on the agenda that the auditor was requested to examine was the potential abuse of overtime pay.  This request, interestingly enough, came from some of the Maintenance Supervisors themselves.  (Tr.  492).  Ultimately, it proved to be a situation where District investigators recommended some corrective procedures, and it was apparently resolved without a major incident (Tr.  410).  Unfortunately, however, it was not before Superintendent Gonzalez tried to manipulate the situation for self-serving publicity purposes.  

56.
A confidential DISD audit report had been prepared on the issue; Strobel and several other important administrators, such as Henderson and Ellis Hunter, were apparently not involved and their names were not mentioned in the report.  Yet Superintendent Gonzalez summoned a high-ranking District official responsible for implementing or overseeing termination actions to her office on a Sunday evening in early April and demanded that he prepare termination letters for Strobel and a number of others because of their supposed involvement in the alleged overtime pay abuse problem
.  He refused to do so because of what he considered to be a lack of proof, mentioning that the persons were not even referenced in the audit; nevertheless, she ordered him to do it before 9:00 a.m. the next day because she had already had the DISD media relations department prepare a news release on the matter.  Despite that official’s suggestion that she destroy the release, the information contained in the release appeared, much to his dismay, as a major story the next day in the Dallas Morning News.  According to that high-ranking official, the article even contained numerous quotes and misrepresentations from the confidential DISD audit.  (Tr. 409-13).  

57.
On the day of the article, Superintendent Gonzalez held a press conference and indicated, among other things, that a superintendent’s “hotline” to report infractions was in operation, when in fact, none existed, nor had any arrangements been made for one prior to her announcement about it.  A hotline, however, was rapidly set up within 24 hours
.  

58.
In retrospect, it is easy to conclude that Superintendent Gonzalez’s only purpose in making the overtime pay matter a high profile public issue at that time was to portray herself as a vigilant guardian for the District for political purposes, while she, herself, was involved in both an internal political struggle with an associate superintendent, as well as a series of unauthorized and unlawful acts of her own.  While not necessarily dispositive of any termination issue in this matter, this unsavory vignette further casts a shadow of suspicion over the actions of Gonzalez and calls into question her motivation for the termination of Strobel.

59.
 I find that there was no failure or refusal of Strobel to comply with the policies, orders, and directives of the Board, General Superintendent and/or designees.  (DF Local No.  1).

60.
I find that there was no act or conduct by Strobel while at school, whether in or out of a classroom, which was either indecent, obscene, illegal, cruel, abusive or was otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF Local No.  2).  

61.
I find that there was no neglect of duty by Strobel that constituted a peril of any degree to students.  (DF Local No.  11).

62.
I find that there was neither any inefficiency, incompetency or inability to perform assigned duties by Strobel.  (DF Local No. 13).

63.
There was no evidence presented at this hearing as to Strobel’s altering or tampering with time cards, “sign in/out” rosters, insurance records or any other District documents or records, or  making a false entry in, or false alteration of, a District record, and, thus, I find that there was no violation of District policy concerning such.  (DF Local No.  18). 

64.
I find that Strobel did not make, present, or use any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental record.  (DF Local No.  19).

65.
I do not find that Strobel’s conduct or behavior, either during or off working hours, caused the public, students, or employees to lose confidence in the Administration and integrity of the District.  (DF Local No.  24).

66.
I do not find that Strobel failed to meet acceptable standards of conduct for employees in like or similar positions.  Thus, his retention would not be detrimental to the best interests of the District.  (DF Local No.  25).

67.
I do not find there  to be any other reasons which would constitute “good cause” under Texas law for the termination of Strobel’s employment before the end of his term contract.  (DF Local No.  32).

Discussion
  No evidence was presented at the hearing, nor was there ever even a suggestion by the District, that Strobel was involved in any way with the contractor or Hargrave or anyone else in any type of criminal conduct in this matter. This case centers around the alleged inattention or neglect of Strobel as Director of Maintenance Services and whether his acts or omissions could have prevented the loss of hundreds of thousands of dollars for work not done on roofs of schools in the District.  

Did any neglect by him result in the problem?  If so, should he be terminated?  Strobel is not without any error in this matter, but termination is a disproportionate penalty in relation to his errors, and he is not to be made a convenient scapegoat for the mistakes of the District in this instance.

Strobel was unfortunately caught in the middle of a set of nightmarish circumstances.  On the one hand, one of his subordinates and a contractor were engaged in a devious scheme to defraud the District.  On the other hand, his employer was increasing his responsibilities and workload to unacceptable levels where effective attention to detail of administrative matters was becoming increasingly difficult.  Most importantly, the District did not provide the requested personnel or resources to prevent the type of fraud that occurred in this case.  Finally, the political machinations of DISD’s Superintendent may have involved him in being recommended for termination as part of her effort to displace Matthew Harden and other key personnel in Maintenance Services in order to assume more control over those areas supervised by Harden.

It is undisputed that Strobel did not properly complete eight out of the twelve RMRs presented in evidence in this matter.  He admits these errors were accomplished in the haste to get the paperwork done.  (Tr.  70, 139, 182).  This type of inattention to detail is not to be condoned; however, had the RMRs been properly completed, Time Saving would still have been paid despite the fact of the unfinished work on the roofs.

How was such fraud then to be detected?  DISD suggested that if Strobel was to sign an RMR to authorize payment for the repairs on such roofs, he should have also performed  some spot checks.  Such an approach was not feasible because of the nature and duties of his job, especially after his duties and responsibilities were further increased to an intolerable level by Superintendent Gonzalez’s cancellation of a restructuring that would have divided his job among three people.  Had he undertaken such spot checks, he not only would have violated his supervisor’s recommendation to delegate more responsibility to his staff, but he would have fallen further behind in his overall work, thereby increasing his chances for termination for reasons wholly unrelated to the Time Saving matter.  In fact, it is highly probable that had the recommended restructuring occurred, a more diligent supervision of all phases of Maintenance Services as it existed in the fall of 1996 would have occurred, thereby preventing the fraud by Time Saving and Hargrave.  

Most importantly, however, DISD denied Maintenance’s requests to add additional inspectors to perform the types of checks that they suggested Strobel should have been performing himself.  To compound the problem, the District also removed an auditor from Maintenance that would also have likely detected the fraud by Time Saving and Hargrave, had the auditor been allowed to continue with her duties.

Strobel was not without fault in this matter because of his inattention to detail.  Yet his errors pale in comparison to those of the District.  Based on the evidence presented at the hearing, it would be the height of unfairness to permit the District in this instance to shift the responsibility for the costly results of their mismanagement and lack of effective controls and communication to Strobel.  At most, a reprimand is in order for Strobel
.

Conclusions of Law
After due consideration of the evidence in matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law
:

1.
Pursuant to §21.251, et.  seq., of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.  

2.
The conduct and behavior of Strobel was not in violation of DF (Local) Nos.  1, 2, 11, 13, 18, 19, 24, 25, and 32.   In this regard, the District failed to sustain its burden of proof by a preponderance of the evidence that Strobel violated these policies.  Accordingly, good cause does not exist to terminate Strobel’s employment before the end of his three-year term contract.

Recommendation
After due consideration of the evidence in the matters officially noticed and the foregoing

Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that the Petitioner’s recommendation be denied and that Strobel be reinstated with all appropriate back pay, other compensation and benefits.

SIGNED and ISSUED this 30th day of April, 1998.

__________________________________

JESS C. RICKMAN, III

INDEPENDENT HEARING EXAMINER

�RMRs are generic documents.  They can be used for everything from crayons to roof repairs.  Thus, that is why “principal” is the titled signatory on line 15.


�RMRs are listed in serial-numbered order.


�Invoice shows re-roof with seven squares of material, and replace base flashing, citing Composite Roof Purchase Order number.


�For urethane foam coatings and decking repair pursuant to Urethane Roof Purchase Order number listed on invoice.


�Invoices shows base flashing repair and submitted with Composite Roof Purchase Order number.


�Invoice shows re-roof with seven squares of material, citing the Composite Roof Purchase Order number.  It is unclear on its face whether this additional work is duplicative of what is shown by Petitioner’s Ex.  8, although such is strongly suggested.


�As an example of the wide variety and number of P-1Bs, see Strobel Ex.  51.


�She became general Superintendent on January 9, 1997, ironically, three days after the first RMRs were submitted for payment in this case.


�No evidence of this type of misconduct was presented at this hearing.


�This is the hotline that Chamness called about ten days later to report Time Saving’s failure to repair the roofs.


�The matters set forth in the discussion section of the Decision are also considered to be Findings of Fact and Conclusions of Law, as appropriate.


�If any Conclusion of Law is deemed to be a Finding of Fact or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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