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OPINION OF THE EXAMINER

STATEMENT OF THE CASE


GUILLERMO VELA, hereinafter “Respondent”, requested a hearing before an Independent Hearing Examiner after receiving notice from Edinburg Independent School District, hereinafter, “Petitioner”, that it intended to terminate his term contract effective immediately.  The notice was sent March 12, 1998 and cited as a basis for the termination of the term contract, violations of Petitioner’s policies DH(Legal), DH(Local), DHC(Legal), and DHC(Local).  More specifically, Petitioner cited as reasons for its decision to terminate the contract complaints of sexual and physical abuse and harassment complained of by at least five (5) different students who testified during the presentation of the case.

The events complained of allegedly occurred between the end of October 1996 and the end of school in May 1997.  

Petitioner appeared through its Superintendent, Mario Sotelo and its attorney, Robert Russo, and Respondent appeared in person and through his attorney, Kevin O’Hanlon.  The case was presented by direct testimony and in exhibits to an Independent Hearing Examiner in a closed hearing held in the District Offices of the Edinburg Independent School District on April 21st and 22nd, 1998.  At the conclusion of the evidence both sides rested and closed and subsequently presented to the Hearing Examiner their Proposed Findings of Fact and Conclusions of Law.  
Petitioner contends that Respondent committed various acts of physical and sexual harassment and abuse in his dealing with students.  They further contend that those acts constitute good cause as to find under §21.211 of the Texas Education Code.  Respondent contends that there is insufficient and/or conflicting evidence so that good cause has not been shown by Petitioner for terminating his contract.  Respondent has elected to take the Fifth Amendment and not testify during the proceedings held before the Independent Hearing Examiner.  

FINDINGS OF FACT

After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel and the Proposed Findings of Facts and Conclusions of Law submitted by both parties, in my capacity as the Independent Hearing Examiner, I make the following Findings of Fact:

1.        Respondent was employed by Petitioner under the provisions of term contracts, at all times 
              pertinent to  the allegations made by the various students in this matter. (See Petitioner Exhibits 1 

              and 2).

2.        Under the provisions of both  Employment Contracts identified herein Mr. Vela obligated 

              himself to comply with and be subject to applicable state and federal law and the district’s policies, 

              rules and  regulations.  (See Petitioner Exhibit 1, paragraph 5; Exhibit 2, paragraph 5).

3.        During the 1996-1997 school year Petitioner had duly enacted policies concerning student 

             discipline  being Policies FO(Legal) and FO(Local).  (See Petitioner Exhibit 7, 8 9, and 10).

4.        During the 1996-1997 school year, Petitioner’s Policy DF(Legal) stated that an attempt to 

             encourage or coerce a child to withhold information from a child’s parents constituted grounds for 

             discharge from employment.  (See Petitioner Exhibit 11).

5.        During the 1996-1997 school year, Petitioner had a duly enacted Policy, DFBA(Legal), which 

             allows the Board of Trustees to terminate a Term Contract and discharge a term employee at any 

             time, for good cause as determined by the Board.  (See Petitioner Exhibit 12).
6.        During the 1996-1997 school year, Petitioner’s Policies DH(Legal) and DH(Local) required all 

             district employees to perform their duties in conformance with district policies as well as ethical 

             standards for professional educators and state and federal laws.  (See Petitioner Exhibit 15 and 

             16).

7.        During the 1996-1997 school year, Petitioner’s Policy DH(E) set out the standards of conduct for 

             district employees.  Teachers are specifically charged with responsibility for standards and prac-

             tices which are ethical towards students, professional colleagues, parents and the community, and to 

             deal considerately and justly with each student, including resolving disciplinary problems according 

             to  state and federal law and board policy.  (See Petitioner Exhibit 17, pg. 1, paragraph 2 and

             pg. 3,  Principal IV., Item 1.)

8.         During the 1996-1997 school year, Respondent’s Policies DHC(Legal) and DHC(Local) 

              prohibited employees from engaging in sexual harassment and/or abuse of students.  (See 

              Petitioner Exhibits 18 and 19).

9.  
Prior to the start of classes for the 1996-1997 school year, Respondent was provided a copy of a 

booklet entitled, “ECISD Employment Policies in Compliance With Education Code 21.204(d),”, 

which booklet set out, inter alia, the Board Policies concerning termination of contracts, the 

standards of conduct required for professional employees and the obligation of district employees 

to perform their duties in conformance with district policy, ethical standards and state and federal 

laws. (See Item 5 of the Stipulations; Petitioner Exhibits 20 and 27). 

10.
At all times relevant to these proceedings including the 1996-1997 school year, Respondent was 

aware of Petitioner’s Policies that prohibited sexual and physical abuse or harassment of its 

students.  (See Items 4 and 5 of Stipulations, Petitioner Exhibit 27).  

11.
On the last day of school before Christmas break in December 1996, Respondent kissed Elena T. 

on the lips in his classroom at Escandon Elementary School.  (See Transcript pg. 75, l. 1-4; 

Transcript pg. 80, l. 20-25 and  Transcript pg. 104, l. 1-12).

12. 
Elena T. did not report the incident to any adult until May 9, 1997.  (See Transcript pg. 76, l. 22-

25).

13.
Elena T.  was too frightened to tell any adult.  (See Transcript pg. 76, l. 13-21).

14.
As of the date of this hearing which was held April 21, 1998, Elena T. is still afraid 

of Respondent.  (See Transcript pg. 32, l. 18-24).

15.
On the day the kissing incident occurred Elena T. told her friend, Rene T. about Respondent  

kissing her on the lips.  (See Transcript pg. 76, l. 10-12).

16.
Elena T. related the incident to Coach Rodriguez in May, 1977, when her friend, Rene T. 

encouraged her to do so.  (See Transcript pg. 77, l. 13-18).

17.         After Respondent kissed Elena T.  he gave her candy and told her that she better not tell anyone 

              about what happened.  (See Transcript pg. 76, l. 1-6).

18.
In May, 1997, Elena T. asked to be allowed to participate in a dance presentation choreographed 

by Respondent.  (See Transcript pg. 91, l. 20 thru pg. 96, l. 1).
19.
Rene T. alleges that Respondent pulled her shirt down while she was in Respondent’s classroom 

dancing with Respondent.  (See Transcript pg. 94, l. 8 thru pg. 95, l. 7).

20.
There were 20 to 27 students present in the room at the time the alleged incident occurred. (See 

Transcript pg. 95, l. 16-20).

21.
The alleged incident occurred while Rene T. and Respondent were in front of the entire class.  

(See Transcript, pg. 93, l. 3-13).
22.
Rene T. cannot remember which year the alleged incident took place.  (See Transcript pgs. 98 and 

99).

23.
Respondent pulled Rene T.’ s shirt down far enough for a witness to see the student’s bra and then 

released the shirt.  (See Transcript pg. 96, l. 8-19; Transcript pg. 106, l. 18 thru pg. 108, l. 9).

24.
No part of Rene T.’s body was exposed.  (See Transcript pg. 99, l. 22 thru pg. 100, l. 3).

25. 
Rene T. also alleges that Respondent  told her to pull her shorts down and let him see what she 

was wearing underneath them on a Friday in the Spring of 1997.  (See Transcript pg. 152, l. 4-16).
26.
There was another adult in the classroom when Rene T. arrived on the day of the alleged incident 

in which Respondent asked her to pull her shorts down.  (See Transcript pg. 152, l. 12).

27.
The adult lady had a diamond in her tooth.  (See Transcript pg. 183, l. 16 thru pg. 184, l6).
28.
Rene T. alleges Respondent told her to take her shorts off several times.  (See Transcript pg. 153, 

l. 9-12).

29.
Rene T. alleges Respondent kissed her on the same day the shorts incident occurred.  (See 

Transcript pg. 153, line 22, thru pg. 154, l. 10).

30.
Rene T. further testified that she stayed in Respondent’s room for approximately 3 hours after the 

alleged shorts incident took place.  (See Transcript pg. 196, l. 20 thru pg. 197, l. 7).

31.         Angela Perez is an adult assistant who was present in Respondent’s classroom on May 9th, the 

              date of the alleged shorts incident.  She testified that she did not observe any of the events related 

              by Rene T. and in fact did observe Rene T. become very angry because Respondent would not 

purchase a certain type of garment for a dance program for graduation assembly.  (See Transcript 

pg. 326 thru pg. 341, l. 3).

32.
The Hearing Examiner finds that Rene T. was an uncooperative, rebellious and inconsistent 

witness throughout her testimony.  The evidence of this lies within the entire testimony of Rene T.  

33.
On or about April 17, 1997 Respondent pushed a student, Leo T., against the chalk board and put 

his hands around Leo T.’s neck, tight enough to cause red marks on the student’s neck.  (See 

Transcript pg. 219, l. 19 thru pg. 221, l. 25;  Transcript pg. 231, l. 12 thru pg. 236, l. 6;  Transcript pg. 243, l. 15 thru pg. 245, line 1;  See also Petitioner’s Exhibit 21).

34.
Leo T. did not want to go to the office following the incident.  (See Transcript pg. 219 thru pg. 

221).

35.  
The incident complained of was instigated when Leo T. would not get into line when instructed to 

do so by Respondent.  (See Transcript pg. 235, l. 10-15).

36. 
Raul Gonzales, Jr. was a teacher at Escandon Elementary  School in the Spring of 1997. (See 

Transcript pg. 229, l. 21-25).

37. 
Leo T. was a student in Raul Gonzales’ class in April, 1997.  (See Transcript pg. 231, l. 12-21; 

Transcript pg. 232, l. 409). 

38. 
Raul Gonzales, Jr. observed red marks on Leo T.’s neck about 5 minutes after Leo T. left 

Respondent’s music class.  (See Transcript pg. 233, l. 3 thru pg. 234, l. 9). 

39. 
Raul Gonzales, Jr. determined the red marks on Leo T.’s neck were caused by Respondent’s  

grabbing the student around the neck to discipline him.  (See Transcript pg. 224, l. 2 thru pg. 245, 

l. 1).

40. 
On two separate occasions during the 1996-1997 school year, Respondent disciplined a student 

Elizabeth O. for talking in class.  One of the disciplinary measures was bending and/or twisting the 

student’s finger, the second disciplinary action involved striking the student on the back and 

knocking her from her desk to the floor.  (See Transcript pg. 200, l. 18, thru pg. 202, l. 15;  

Transcript pg. 205, l. 20, thru pg. 209, l. 15;  Transcript pg. 212, l. 15-24; Transcript pg. 214, l. 

2 thru pg. 215, l. 16).

41.
When Respondent pulled Elizabeth O’s finger it was for a short period of time.  (See Transcript 

pg. 202, l. 20-22;  Transcript pg. 206, l. 2-7).

42.
The discipline was employed because the student was talking.  (See Transcript 209, l. 1-6).

43.
In October or November of 1996 while in or near his classroom at Escandon Elementary School 

Respondent twice touched and penetrated, with one of his fingers, the vagina of a kindergarten 

student named, Claritza G.  (See Transcript pg. 37, l. 5-25;  Transcript pg. 112, l. 18 thru pg. 114, 10;  Transcript pg. 15, l. 1-18;  Transcript pg. 128, l. 1-7;  Transcript pg. 134, l. 1-15; Transcript pg.  136, l. 22 thru pg. 137, l. 3). 

44.
The incident occurred between Thanksgiving and Christmas.  (See Transcript pg. 116, l. 21 thru 

pg. 117, l. 8).

45.
Claritza G. testified that Respondent left her by herself every week.  (See Transcript pg. 126, l. 

11-13).

46.
Claritza G. was taken from the regular classroom to another room where the 

touching occurred.  (See Transcript pg. 127, l. 10-17).

47.
Claritza G. is not associated with and does not know any of the other students who are making 

complaints at this time.  (See Transcript pg. 129, l. 3-8).

48.
During the school year Claritza G. complained to her mother that her vagina was sore.  (See 

Transcript pg. 132, l. 16 thru pg. 133, l. 20).

49.
Claritza G. first told her mother someone had touched her in May 1997, the day before school 

ended.  (See Transcript pg. 135, l. 1-5);  Transcript pg. 135, l. 13 thru pg. 136, l. 1).

50.
No evidence was offered to support any contention that any inappropriate music was played in the 

music classroom by Respondent.  

51.
On several occasions during the 1996-1997 school year Respondent commented on the prettiness 

of some of his female students while on school property.  (See Transcript pg. 148, l. 1-18; 

Transcript pg. 149, l. 14 thru pg. 150, l. 4).

52.
Respondent did not deny any of the allegations of any of the students during the entire hearing.  

The only evidence that can be considered by the Hearing Examiner therefore is the testimony of 

the students and their credibility.  (See Petitioner’s Exhibit 27, Items 1, 2 and 3).

53.
On May 13, 1997, Respondent was suspended from teaching responsibilities with pay, pending 

the outcome of an investigation.  (See Petitioner’s Exhibit 3).  

54.
On March 9, 1998, Respondent received written notice of the Superintendent’s intent to 

recommend his termination at the March 10, 1998 Board Meeting.  (See Petitioner’s Exhibit 4).

55.
On March 12, 1998, Respondent received a notice of proposed termination of employment 

contract setting out in detail the reasons for the recommended termination.  (See Petitioner’s 

Exhibit 5).

56.        All of the incidents complained of by the various students are set out in Petitioner’s notice of 

             intention to terminate, either together or standing alone constitute good cause for terminating the 

             contract of Respondent except for comments about the prettiness of some of the students.  (See 

            Transcript pg. 305, l. 2, thru pg. 306, l. 15; See also Petitioner Exhibit 5).

CONCLUSIONS OF LAW

After considering the record, the exhibits, the live testimony, the arguments of counsel and the Findings of Fact herein together with applicable law, in my capacity as Independent Hearing Examiner I make the following Conclusions of Law:

1.  This hearing was properly requested in compliance with §21.253 of the Texas Education Code.  

2.  This hearing is authorized by Chapter 21 Sub-Chapter F, of the Texas Education Code.

3.  Under the provisions of §21.211 of the Texas Education Code, the Board of Trustees for Edinburg Independent School District is authorized to terminate the contract of a term employee if they determine that good cause exists for that termination.

4.  When Respondent kissed Elena T. prior to the Christmas break in December 1996 he violated Petitioner’s Board Policies DH(Legal), DHC(Local), DH(E), DH(Local) and DH(Legal).  

5.  When Respondent grabbed the student, Leo T. around the neck in order to discipline him, he violated Petitioner’s Board Policies FO(Legal), FO(Local) and DH(E).

6.  When Respondent touched the student Claritza G. he violated Petitioner’s Policies DH(Legal), DH(Local), DH(E), DHC(Legal) and DHC(Local).
7.  When Respondent bent the finger and struck the back of the student Elizabeth O. he violated Petitioner Policies FO(Legal), FO(Local) and DH(E).  

8.  When on various occasions Respondent commented on the prettiness of various female students, he violated Petitioner Policies DH(Legal), DH(Local), DH(E), DHC(Legal) and DHC(Local).  

9.    Good cause exists for Petitioner to terminate the contract of Respondent.
DISCUSSION


During the school year 1996-1997 Respondent was a music teacher at Escandon Elementary School in Edinburg, Texas.  In his capacity as music teacher he had the responsibility of teaching most if not all of the students music at some time during the day and therefore was exposed to students in many different classes.  Sometime during the Fall of 1996 between the end of October and the beginning of the Christmas break, Respondent had opportunity to be exposed to a student named Claritza G.  During his association with Claritza G., Respondent removed Claritza G. from the rest of the class and did penetrate her vagina with one of his fingers.  At the time this event took place Claritza G. was a kindergarten student at Escandon Elementary School.  Respondent did not testify on his own behalf to deny the allegations of Claritza G.  His defense consisted of attempting to discredit the young student by showing that her account of what happened was inconsistent and therefore unreliable.  The only thing in my opinion that the attorney for Respondent was successful in doing was confusing the student, Claritza G. about the geography of the classrooms on the Escandon campus.  Her story about being touched and not relating that event to any adult until some time late in the Spring of 1997 is consistent throughout her account of the events.  Claritza G. is not associated with and did not know any of the other students who are bringing complaints at this time and therefore in my opinion she is not influenced nor has any inducement outside of her own relationship with Respondent to make such an allegation.  The only evidence that I can consider at this time is the evidence presented by Claritza G. and her mother about the event occurring and being related to the mother combined with the mother’s subsequent action.  

On the last day before Christmas break in 1996 Respondent had occasion to call another student, Elena T. into his classroom as she passed thru the corridor of the school to get a chair for her regular teacher while they were at recess.  The teacher had sent Elena T. on an errand to get a chair for her because she had forgotten to take the chair outside when they went out for recess.  Respondent called Elena T. into his classroom and at that time kissed her on the mouth and offered her candy as well as admonishing her not to tell anyone what had happened.  Contemporaneous with the occurrence of this event Elena T. related what had happened to a classmate and friend named Rene T.  The two girls are not related and have different last names beginning with the letter T.  Once again Respondent did not refute any of the testimony given by Elena T. as to the kissing incident.  The defense again consisted of an attempt to attack the reliableness of the story and thereby the credibility of the witness. The credibility of Elena T. is some what blemished by her participation in a fabrication that was perpetrated by Rene T. during this hearing, but it was not of such a nature that it caused her account of having been kissed by Respondent to be unbelievable.  It is understandable and even expected by this Hearing Examiner that a nine year old would conceal from her parents and other adult authority figures an event such as this which she in her own mind considered to be improper.  The fact that she did not tell another adult about this until encouraged to do so by Rene T. in the Spring of 1997 does not in my opinion make her story unbelievable.  

I find that all the complaints raised by Rene T. are probably not true because she was a really hostile and unreliable witness as to all of the matters that she complained of.  I believe that Rene T.’s relationship with Respondent went sour when he would not accommodate her wishes for a certain type of costume for some dance recital to be done at the assembly at the end of school and she then struck out at him in vengeance.  I find that none of the complaints raised by Rene T. are believable.

In the Spring of 1997, Respondent, in an attempt to discipline a student named, Leo T. grabbed him around the neck and threw him against a chalk board.  The force with which Respondent grasped Leo T.’s neck was great enough to cause red marks which lasted for some period of time after the class was over.  While Leo T. was in the hall way his regular teacher noticed red marks on his neck, conducted an inquiry into what had happened and made a determination that in fact Respondent had grabbed the student around the neck and thrown him against the chalk board.  Later the same day Respondent went to Raul Gonzales, Jr. to explain why he had disciplined Leo T. by grabbing him around the neck.  In the opinion of this Hearing Examiner any discipline which involves grabbing a student around the neck with such force as to cause red marks to linger on the student’s neck is inappropriate.  Once again Respondent refused to testify or in any way refute the account of Leo T. or Raul Gonzales, Jr. about what occurred on April 17, 1997.  The only evidence that I have to consider is the testimony given by Leo T. and Raul Gonzales, Jr. as to what occurred on that day, and therefore I can only conclude that in fact the Respondent did on April 17, 1997, grab Leo T. around the neck and threw him against a chalk board.

Also in the Spring of 1997 Respondent elected to discipline Elizabeth O., another elementary student in his music class by bending her finger or pulling her finger in an inappropriate manner.  Bending fingers or arms to discipline students is, in my opinion, a violation of the District Policies against physical abuse of children and should be addressed by the Board of Trustees.  In addition to bending Elizabeth O’s finger, on a different occasion Respondent struck Elizabeth O. in the back with enough force to cause her to fall from her chair. Again Respondent did not testify to refute or explain any of the complaints raised by Elizabeth O. and therefore the only evidence that I have to consider is the testimony of Elizabeth O. about the events that occurred in the Spring of 1997.  

Failure to testify on his own behalf or bring forward witnesses who could refute and/or explain the various events that have been complained of by these students leaves the Hearing Examiner with no evidence to weigh against the complaints lodged by these various students under oath.  I can only conclude that the things which were said by Elena T., Leo T., Elizabeth O. and Claritza G. are in fact true.

The District Superintendent testified that any one of those violations would be sufficient grounds for raising good cause for terminating the contract of Respondent.  Respondent once again did not testify to refute whether or not those acts would constitute good cause and did not bring forward any other witness to testify that such conduct is not good cause for termination or should be addressed by remediation, so the only evidence that I have to consider again is the testimony of the District Superintendent to the effect that any one of the events complained of would be grounds for termination.

RECOMMENDATION
Based on the evidence and the applicable law, in my capacity as Independent Hearing Examiner I recommend that the Edinburg Independent School District adopt the recommendation of Mario Sotelo to terminate the contract between the School District and Guillermo Vela.

SIGNED this 10th day of June, 1998.
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JUERGEN KOETTER







Independent Hearings Examiner
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