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Statement of the Case
This is brought as a an appeal of a decision to terminate an employee of Dallas Independent School District.  Matt McKool is the Hearing examiner appointed by the Texas Education Agency.  The hearing commenced on November 19, 1997.  The parties appeared and announced ready. The Petitioner, Dallas Independent School District was represented by Mr. Craig Capua, attorney at law and the Respondent, Mr. Rodrigo Barnes was represented by Mr. Russell Daniels, Attorney at Law.


Findings of Fact
After due consideration of evidence and matters officially noticed, in my capacity as hearing examiner, I make the following findings of fact:

1. That in the 1997-98 school year, Respondent was employed as a teacher at E. B. Comstock Middle School;

2. That school year commenced on August, 11, 1997; 

3. That the Petitioner acted reasonably to place Respondent on notice of the commencement date;

4. That Respondent was either placed on actual notice beforehand of the school's commencement date or had a duty to make reasonable inquiry beforehand and failed to timely do so;

5. That Respondent failed to timely appear for work on August 11th;

6. That on or about August 12, 1997, Respondent called one of Petitioner's offices and reported that he would be delayed in his appearance for work;

7. That on August 14, 1997, Respondent called E. B. Comstock School and report that he would report for work on August 15, 1997;

8. That on August 15, 1997, Respondent engaged in inappropriate and unprofessional behavior and conduct towards the principal of E. B. Comstock Middle School and that said conduct was contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District;

9. That Respondent did not fail to follow directive of his superior to report to personnel on August 15, 1997;

10. That on or about August 22, 1997, Respondent failed to follow the instruction of his superior and assist in patrolling the front area of the school and did engage in inappropriate conduct and behavior by making inappropriate comments in an inappropriate manner to his superior during school hours in the presence of other employees.  Such conduct and behavior was insubordinate and could cause the employees to loose confidence in the administration and the integrity of the District.  Such conduct was also contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District;

11. That on or about August 25, 1997, Respondent made inappropriate comments towards a female student and nurse assistant and that such conduct was contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  Such conduct constituted verbal abuse of a student and co-worker;

12. That on or about August 26, 1997, Respondent did abandon his class at an assembly and that such conduct was also contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District;

13. That on or about August 27, 1997, Respondent did not fail to allow a male student back into class from the school clinic;

14. That on or about August 28, 1997, Respondent did not follow the instruction of the Principal to keep the students in his classroom and did engage in inappropriate conduct and behavior by publicly making inappropriate comments in an inappropriate manner to his superior, the Principal, in the hallway during school hours in the presence of students and other employees.  Such conduct and behavior was insubordinate and could cause the students or employees to loose confidence in the administration and the integrity of the District.  Such conduct was also contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  Such conduct constituted verbal abuse of a co-worker;

15. That on or about September 11, 1997 Respondent did not follow the instruction of his superior and admit 4 or 5 students back into his class did engage in inappropriate conduct and behavior by making inappropriate comments in an inappropriate manner to his superior during school hours in the presence of students.  Such conduct and behavior was insubordinate and could cause the students to loose confidence in the administration and the integrity of the District.  Such conduct was also contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  Such conduct constituted verbal abuse of a co-worker.;

16. That on or about September 11, 1997 Respondent did abandon his class.  Such conduct and behavior was insubordinate and could cause the students to loose confidence in the administration and the integrity of the District.  Such conduct was also contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District;

17. That Respondent was not excessively tardy;

18. That Respondent did not arrive late for his assigned morning duty and did not report to the wrong duty station;

19. That Respondent did not fail to comply with the directives of the Assistant Principal to sign for text books;

20. That Respondent failed to call in for substitutes prior to 6 A.M. in accordance with school policy, but that such failure was not significant; and,

21. That Respondent, conduct, behavior and pattern of conduct and behavior violated the provisions of his contract and the policies of the School District and is subject to disciplinary action including termination.


Discussion of Law and Procedure
JURISDICTION:

This examining Court finds that it has jurisdiction over the parties and subjectmatter of this appeal, that no parties have asserted a challenge to this jurisdiction and that although Respondent has filed a document to recuse this examiner, such motion was not timely filed or set, argued or presented for hearing and was waived.  Such challenge is hereby denied.

GROUNDS FOR TERMINATION:

This examining Court finds that pursuant to the employment contract and the policies of the School District the following are grounds for  termination:

1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  

2.
Any act or conduct while at school, whether in or out of the classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.

...

12.
Physical or verbal abuse of students, parents, co-workers, or other persons.

...

20.
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.

...

24.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.

...

25.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

...

31.
Excessive absences, tardiness, or job abandonment.

...

32.
Any other reason constituting "good cause" under Texas law. 


Conclusions of Law
After due consideration of the testimony, evidence, matters officially noticed and arguments of counsel and the foregoing Findings of Fact, This examining Court hereby makes the following Conclusions of Law:

22. That this examining Court has jurisdiction over the parties and subjectmatter of this matter.

23. That Respondent by his conduct, behavior and pattern of conduct and behavior violated the provisions of his contract and the policies being the following sections under the policy under the section entitled "Grounds for Termination", to wit:

1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  

2.
Any act or conduct while at school, whether in or out of the classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.

...

12.
Physical or verbal abuse of students, parents, co-workers, or other persons.

...

20.
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.

...

24.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.

...

25.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

24. That Respondent did not violate those provisions of his contract and the policies under the section entitled "Grounds for Termination", to wit:

31.
Excessive absences, tardiness, or job abandonment.

...

32.
Any other reason constituting "good cause" under Texas law. 

25. That the Petitioner has the right to impose appropriate sanctions, including termination, considering the severity of the offenses, the record of the employee and all other relevant circumstances of the situation.

26. Under the circumstances, the appropriate disciplinary action should be termination.

27. Respondent's appeal should be denied. 


Discussion of Disciplinary Sanctions
In connection with the consideration of sanctions, this examining Court considered and weighed the following:

1. That the employee engaged in a pattern of conduct rather than a single isolated incident;

2. The seriousness of the violations;

3. The impact of the action on the operation of the school;

4. The possibility that a less serious form of discipline may deter future similar conduct;

5. The Respondent's excellent teaching record;

6. The Respondent's long service to the District;

7. The Respondent's claim that he was dealing with personal problems contemporaneous with these incidents; and 

8. The Respondent's apparent perception of a concerted effort of some employees to sanction him.  

For matters of discussion only and not as an official finding of fact or law, this examining Court determined that the employee did perceive that there was an effort on behalf of the Principal in concert with others to cause his termination.  This perception did cause or exacerbate the employees uncomfortable situation.  However, such perception (whether valid or not) does not excuse the violations.  This examining court further determined that some of Respondent's actions were serious while others were trivial as follows, to wit:  

1. The violation for not reporting to school on August 11, 1997 although important and subject to disciplinary action, it was not considered as serious grounds for termination because he was admitted back to school by personnel.  No evidence was presented to refute that Respondent was ill from August 12 to the 14th so that absence was not considered as a breach.  

2. The incident of August 26, 1997 wherein Respondent abandoned his class in the auditorium was a violation subject to disciplinary action.  Although It normally would be considered serious, this examining Court consider it less serious because it was expressly not addressed by the Principal in subsequent communications.  It was considered as part of a pattern of conduct and behavior.

3. The incidents wherein Respondent failed to call in for substitutes prior to 6 A.M. in accordance with school policy, was not considered serious by itself but was considered as part of a pattern of conduct and behavior.

4. The incident on August 15, 1997, wherein Respondent engaged in inappropriate and unprofessional behavior and conduct towards the principal of E. B. Comstock Middle School was considered extremely serious.

5. The incident on or about August 22, 1997, wherein Respondent failed to follow the instruction of his superior and assist in patrolling the front area of the school was considered a violation subject to sanctions.

6. The incident on or about August 25, 1997, wherein Respondent made inappropriate comments towards a female student and nurse assistant was considered a violation subject to sanctions.

7. The incident on or about August 28, 1997, wherein Respondent did not follow the instruction of the Principal to keep the students in his classroom and by publicly making inappropriate comments in an inappropriate manner to the Principal was considered extremely serious.

8. The incident on or about September 11, 1997 wherein Respondent refused to admit students to his class, made inappropriate remarks to his superior and abandoned his class were considered extremely serious.

All of these incidents are considered as a pert of a pattern of behavior and conduct which are inappropriate.  The argument that the Principal could have terminated the Respondent as early as September 11th or 12th but waited three weeks lessened the serious of the offenses or substantiates an alleged plan to "make an example" of the Respondent is not convincing.  In any event the delay was not so remote in time as to deserve serious consideration.  Respondent's claim that he was under some sort of personal pressure at the time of these incidents was not considered appropriate because no evidence was presented describing these pressures or how they affected the Respondent.   The Respondent never admitted any wrongdoing, poor judgement or showed any reservation or remorse for any of these incidents.  This examining court did not receive any significant evidence which would substantiate that should the Respondent be placed back into the school system that similar behavior or conduct would be deterred.  Although termination is considered by this examining Court to be the appropriate sanction, to the extent that Respondent's long service and undisputed teaching excellence and concerns for students may mitigate these findings, it is conditionally recommended that the least sanction should be suspension without pay for the end of the year followed by at least one-year's probation.


Recommendation
After due consideration of the testimony, evidence, matters officially noticed and arguments of counsel, the Findings of Fact and the Conclusions of law, it is hereby 

RECOMMENDED that the Board of Trustees of Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith and the Respondent be terminated.

SIGNED AND ISSUED on _________, 1997.

____________________________________

Matt McKool, Independent Hearing Examiner

_________________________________________________________________
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