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I. STATEMENT OF THE CASE
On March 6, 2000, Petitioner Corpus Christi Independent School District, (“Corpus Christi”) proposed termination of the continuing contract of David Day (“Day”). Notice was sent to Day on March 7, 2000.  On March 10, 2000, Day requested a hearing pursuant to Texas Education Code § 21.207, which was received by the Division of Hearings and Appeals of the Texas Education Agency on March 15, 2000.  Texas Education Agency assigned the case to Docket No. 055-LH-300 and the case was assigned to Karen Hensley Meinardus on March 16,2000.

II. IDENTITY OF THE PARTIES AND ATTORNEYS
Karen Hensley Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency to preside at the hearing. Petitioner Corpus Christi is represented by Linda Flores Resendez, Attorney at Law of Corpus Christi, Texas. Respondent Day is represented by Jose Longoria, Attorney at Law of Corpus Christi, Texas.       
The evidentiary hearing was conducted before a certified court reporter on June 21, 2000, in Corpus Christi, Texas. The hearing was closed and the rule was invoked.


III. FINDINGS OF FACT
After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular findings of fact):

1. Day is currently employed by Corpus Christi under a continuing contract as a teacher at the Carroll High School, where he has taught industrial technology for the past eleven years (TR 217:2,3) including courses in woodworking, drafting and photography, and a current teaching assignment of computer applications (TR 217:13-17;).

2. During the past two school years, 1998-1999 and 1999-2000, Day was assigned to teach computer applications (TR 217:20-23).

3. On February 9, 2000, Andy C. (“Andy”) a Carroll High School Student assigned to ISS, entered Day’s classroom during fifth period class without permission. (TR 218: 22 and 219:1; 9-11) (TR 268: 2-19)

4. Matthew Keevan was a student in Day’s fifth period class and saw Andy C. in the classroom and recognized that he did not belong. (TR 268)  
5. Day followed Andy C. out into the hallway and inquired of his identity and where he was supposed to be, and  Andy C. refused to answer and then cursed Day. (TR 17:10-23; TR 56: 1-19; TR 57:9-11; TR 21918-21).

6. When Mr. Villarreal, the ISS teacher approached and was informed by Day that Andy C. had been walking in and out of his classroom, Andy C. was told by Mr. Villarreal to go to the office (TR 220: 2-11) at which time Andy C. got in Day’s face and further cursed him. (TR 220:12-14)

7. Andy C. turned around, Day put his hand on Andy C. to escort him to the office and there was a scuffle, resulting in Day making defensive moves and briefly putting Andy C. in a headlock.(TR 220:15-23)

8. When Andy C. commenced screaming at and was about to hit Day, (TR: 67: 11) Mr. Villarreal pushed Day and Andy C. apart (TR 220: 25; TR 221:1), pushing Andy C. about fifteen feet, (TR 62:11-12 into the wall (TR 62: 18; TR 70: 5-11).

9. Andy C. tried to run back at Day, but Mr. Villarreal held him back (TR 67:19-20; TR 68:7) and again told Andy C. to go to the office. (TR 76:23-25)

10. Andy C. went to the office unescorted. (TR 77: 1-2) and after waiting there awhile, returned to Day’s classroom, spit on the door, again entered the classroom,  disrupted the class in progress and cursed Day with the intent of challenging him (Day) to a fight. (TR 78 through TR 80; TR 222: 1-7)

11. Matthew Keevan, the student, saw Andy C. return to Day’s classroom during the fifth period and approach Day trying to initiate a fight. (TR 269:8,14; TR 270: 2,3,5-8)

12. Day walked past Andy C,, moving him out of the way, told him to get out of his classroom and called security button for help. (TR 80 through 84) (TR 270: 12-15)

13. Andy C. left Day’s classroom (TR 222: 6,7) and returned to the office, knowing that security was on their way to get him after Day told him to get out of his classroom. (TR 82).

14. Andy C. reported being hit by Day to Ms. Oropez (TR 83:2,3)

15. Day consistently denied ever hitting Andy C.
16. Following an investigation, Barbara Diana Jernigan, Principal of Mary Carroll High School  recommended that Day be terminated for good cause. (TR 101: 12,13 and Exhibit 2)

17. On February 10, Dr. Abelardo Saavedra, Superintendent of Corpus Christi ISD send Day a letter informing him that he was being placed on suspension with pay pending the outcome of an investigation for misconduct. (Exhibit 3) 

18. On March 6, 2000, the Board of Trustees of Corpus Christi ISD made a recommendation that Day’s continuing contract be terminated and wrote a letter to Day advising of the Board’s intended action on March 7, 2000. (Exhibit 1)

19. On March 10, 2000, Day requested a hearing with the Commissioner of Education to reconsider Corpus Christi ISD’s proposal for termination of his continuing teaching contract.

20. There was no credible evidence presented that established that Day failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state, which would have amounted to “good cause” for proposed termination.

21. Corpus Christi ISD failed to meet its required burden of proof of the evidence necessary to uphold its proposed recommendation to terminate the continuing contract of Day. 



IV. DISCUSSION
What appears to be lacking with this case is corroborating evidence of any wrongdoing in the hallway. The obvious witness, Mr.Villarreal the ISS teacher, who according to the testimony of both Andy C. and Day was an eye witness, did not testify, which in the mind of this Hearing Examiner significantly weakened the credibility of Andy C’s version of events. Mr. Villarreal’s testimony hopefully would have provided corroboration to at least one version of testimony, making this fact-finder’s job somewhat less difficult. 

A significant part of the conflicts in the testimony presented by Andy C. and Day were readily resolved by the testimony of Matthew Keevan,a student in attendance during Day’s fifth period class on February 9th, as well as an eye witness to Andy C’s actions within Day’s classroom. Andy C’s lack of credibility was significantly weakened and Day’s testimony especially bolstered by the testimony of Matthew Keevan,

There was brief mention in the testimony of the principal Diana Jernigan that Mary Carroll High School has a zero tolerance in place for drugs and violence. If so, this should clearly cover an intolerance of students wandering in and out of classrooms without permission and cover a student’s  cursing out a teacher for making reasonable inquiries as well as a student’s entering a teacher’s classroom in progress without permission for the stated purpose of disrupting the class and challenging the teacher to a fight. This Hearing Examiner is shocked if Andy C. was not disciplined by the school officials for his actions against Day. 
Day’s inability to conduct his class without (undisputed) disruptions of the nature testified to and readily admitted by Andy C. may even rise to a violation of Day’s own civil rights. 

From the evidence provided, Day’s only error may have been in engaging in a brief defensive hold on Andy C. after Andy C. made disrespectful comments and threatening actions towards him.  Day’s recommended termination is certainly not warranted, and while there was discussion of his receiving probation this would also seem unlikely, especially in light of how well Day handled the potential violent confrontation with Andy C’s second return to his classroom. Any punishment of Day would seem to set a dangerous precedent for allowing and perhaps condoning such disrespectful explosive behavior by a student who on more than one occasion disrupted a teacher’s educational environment without good reason. If anything, Day should be commended for keeping such a cool head and maintaining control of the situation with the least disruption to the classroom upon the occasion of Andy C.’s second disruptive visit to his classroom for the admitted purpose of picking a fight with the teacher. It is crucial that violent and disrespectful acts by students not be tolerated.

Dr. Joseph Lopez, the Executive Director for Instruction and Support for Corpus Christ ISD sated that while it’s advised for a teacher not put his hands on a student, sometimes it becomes necessary if the student becomes combative or if the teacher needs to defend himself. Dr. Lopez further stated that he believes putting a student in a headlock would be acceptable behavior in order for a teacher to defend himself from a student (TR 197:13-23) 

Generally, the Commissioner of Education has adopted the standard of "good cause" as stated, in Lee-Wright,Inv. v. Hall, 840 S.W.2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ):

Good cause is a high standard. An employee must only fail to perform as an ordinary  employee would, but the failure must be of a serious nature. There is good cause to terminate a contract only if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.

§ 21.156 of the Education Code goes on to refine the definition of good cause in regards to

continuing contracts “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated schools in this state.” There was no such evidence presented in this case.  


V. Conclusions of Law

After due consideration of the record, matters officially noticed and the foregoing Findings, and in my official capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under Texas Education Code § 21.51 (b) (2).

2.
Section 21.158 of the Texas Education Code requires the Board of Trustees to notify a teacher in writing of the Board’s proposed action and the grounds for the action for termination of a continuing contract.

22. Section 21.159 of the Texas Education Code requires a teacher desiring a hearing after receiving notice of the proposed non-renewal of a term contract file a written request for a hearing with the Commissioner not later than the 10th day after the date the teacher receives the written notice under section 21.158.

23. A teacher employed under a continuing contract may be discharged for good cause as determined by the Board of Trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


VI. Recommendation & Proposal For Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that Corpus Christi Independent School District failed by a preponderance of evidence to provide sufficient credible evidence to warrant a recommendation for termination of the continuing contract of David Day; and that David Day be reinstated and his term contract be renewed..

SIGNED AND ISSUED this 18th day of August, 2000.

Karen H. Meinardus

Certified Hearing Examiner
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