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Statement of the Case


Respondent appeals the proposed action of the Mercedes Independent School District to terminate the continuing employment contract of Adelita Gonzalez as a teacher.


Mr. Kevin O’Hanlon represents petitioner.  Mr. Kevin Lungwitz represents respondent.  Victoria Guerra is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.  


Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular Finding of Fact):


1.  Adelita Gonzalez began employment as a teacher with Mercedes Independent School District during the 1971-72 school year.  (Tr. 311:  2-3).


2.  Adelita Gonzalez has worked for Mercedes I.S.D. under a continuing contract dated March 24, 1986.  (Petitioner’s Exhibit 7).  


3.  During the 2000-01 school year, Adelita Gonzalez worked as a fourth grade teacher at Kennedy Elementary School in the Mercedes I.S.D (1Tr. 25:  13-21) where Ms. Barbara Hinojosa is assigned as the principal (Tr. 24:  20-25).  


4.   On February 21, 2001, Adelita Gonzalez’ received her evaluation for the 2000-2001 school year from Ms. Hinojosa.  (Petitioner’s Exhibit 6;  TR 26:  lns. 6-25).  


5.  In this 2000-2001 evaluation, Adelita Gonzalez received a “below expectation” rating in Domain V, “Professional Communication”.  (Petitioner’s Exhibit 6;  1TR 27:  lns. 23-25;  28-34).  Specifically, Adelita Gonzalez received a below expectation rating in the areas of “5.  Verbal/non verbal with parents, staff, community members, and other professionals” and “6.  Supportive, courteous”.  Although Adelita Gonzalez received a proficient rating in areas 1-4 of Domain V, her overall rating in Domain V nevertheless fell below expectation.  (Petitioner’s Exhibit 6).     


6.  In this 2000-2001 evaluation, Adelita Gonzalez received an “unsatisfactory” rating in Domain VII, “Compliance with Policies, Operating Procedures, and Requirements”.  (Petitioner’s Exhibit 6, pg. 6).  Specifically, received an unsatisfactory rating in all three areas of “1.  Policies, procedures, and legal requirements,”  “2.  Verbal/written directives,” and “3.  Environment”.  (Petitioner’s Exhibit 6, pg. 6).      


7.  Adelita Gonzalez did not request a  second appraisal as a result of being unhappy with her 2000-2001 school year appraisal, which was her right under DNA (LEGAL).  


8.  Adequate documentation supported this 2000-2001 evaluation.  Specifically, On September 18, 2000, Adelita Gonzalez received a memo from Ms. Hinojosa which was a reprimand for failure to follow district policy and insubordination.  (Petitioner’s Exhibit 6).  


9.  The memorandum dated September 18, 2000 also constituted a directive to follow district procedures and policies.  (Petitioner’s Exhibit 6, pgs. 4-5).  


10.  Ms. Hinojosa issued the September 18, 2000 reprimand to Adelita Gonzalez as a result of Adelita Gonzalez’ address to the school board at a September 12, 2000 meeting on matters that should have been first been addressed with Ms. Hinojosa.  (Petitioner’s Exhibit 6, pgs. 4-5;  Petitioner’s Exhibit 4;  Petitioner’s Exhibit 2;  TR 28:  18-25;  29:  1-5, 13-19;  30:  lns. 1-28).  


11.  Specifically, on September 12, 2000, Adelita Gonzalez addressed the school board about not having some of the supplies and equipment that she needed in her classroom.  (Petitioner’s Exhibit 2).    


12.  The matters that Adelita Gonzalez addressed to the school board on September 12, 2000 were matters that needed to have been addressed with Ms. Hinojosa prior to addressing them to the school board.  (Petitioner’s Exhibit 4;  Petitioner’s Exhibit 2).   


13.  Ms. Hinojosa did not receive a request from Adelita Gonzalez for supplies and equipment prior to September 12, 2001.  (TR 64:  lns. 11-22;  Petitioner’s Exhibit 3, pgs. 6-7).  


14.  The grievance policy (DBGA (LOCAL) means following the chain of command.  (TR 377:  lns. 20-25;  378:  lns 1-6).    


15.  In this September 18, 2000 memorandum, Ms. Hinojosa also reprimanded Adelita Gonzalez for insubordination for willfully ignoring her request that she (Adelita Gonzalez) meet with her (Ms. Hinojosa) to discuss her (Adelita Gonzalez’) concerns.  (Petitioner’s Exhibit 6, pgs. 4-5).  


16.  Adelita Gonzalez’ response to Ms. Hinojosa’s request to meet with her was that she had students and that she didn’t have time to go discuss anything with her right now or that she didn’t have anything to discuss.  (TR 384:  lns. 6-17).


17.  On September 12, 2000, on the same day that Adelita Gonzalez addressed the school board about her lack of supplies, equipment, etc., Adelita Gonzalez again bypassed the chain of command by directing a request for leave with pay to Mr. Infante, Assistant Superintendent, so that she could attend a TSTA/NEA board meeting which was to take place on September 15, 2000.  (Petitioner’s Exhibit 3—pgs. 44-46;  Petitioner’s Exhibits 5 and 6;  TR 93:  lns. 6-25;   94-102;  104:  lns. 17-25;  128:  ln. 25;  129:  lns. 1-12).  


18.   Ms. Hinojosa gave Adelita Gonzalez another written reprimand dated September 27, 2000 because Adelita Gonzalez failed to inform  Ms. Hinojosa of her request for leave.  (Petitioner’s Exhibit 3, pg. 45; 104:  lns. 4-6, 22-25).                   


19.  Adelita Gonzalez was made aware of the policy regarding absences, requests to leave early or time off, at the initial meeting with teachers on the first day of school.  (TR 98:  lns. 14-19).  


20.  On October 5, 2000, Adelita Gonzalez met directly with Mr. Infante, Assistant Superintendent, to discuss her complaint regarding Ms. Hinojosa’s September 27, 2000 reprimand, once again bypassing the chain of command by failing to first talk to Ms. Hinojosa about this matter.  (TR 103:  lns. 24-25;  104).  


21.  During this October 5, 2000 meeting with Mr. Infante, Adelita Gonzalez was confrontational, disrespectful, challenged Mr. Infante’s religious conviction and called him a liar.  (TR 101-102;  103:  lns. 5-15;  Petitioner’s Exhibit 5, pgs. 21-38).  


22.  As a result of this October 5, 2000 meeting with Mr. Infante, Adelita Gonzalez was given a written reprimand dated October 16, 2000 from Mr. Infante.  (Petitioner’s Exhibit 5, pgs. 19-20).  In this reprimand, Adelita Gonzalez was again reprimanded that she had again failed to follow the chain of command and was reprimanded for exhibiting a confrontational and disrespectful demeanor towards Mr. Infante by challenging his religious convictions and calling him a liar.  (Petitioner’s Exhibit 5, pgs. 19-20;  TR 103:  lns. 5-23).  


23.  On November 1, 2001, Adelita Gonzalez organized an assembly for the purpose of hearing the student’s speeches for the mock election.  Adelita Gonzalez did not receive administrative approval for this assembly to include students other than fourth grade students and received a written reprimand from Ms. Hinojosa as a result.  (Petitioner’s Exhibit 6, pg.11;  TR 36:  lns. 16-25;  37:  lns. 1-11;  74:  lns. 16-25;  75:  lns. 1-9).  


24.  Adelita Gonzalez’ continuing contract contains a provision which states:  “The teacher may be released at the end of the school year and his employment with the Employer terminated at that time…for any of the following reasons…(b)  failure to comply with such reasonable requirements as the employer may prescribe for achieving  professional improvements and growth…(g)  for good cause as determined by the Employer, good cause being the failure of a teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts through the State of Texas.”  (Petitioner’s Exhibit 7).


25.  Adelita Gonzalez was designated a teacher in need of assistance because she received a rating of unsatisfactory in one or more domains or below expectations in two or more domains.  (TR 33:  lns. 19-25;  34:  lns. 1-16).


26.  Adelita Gonzalez received her teacher intervention plan on February 21, 2001 while in a meeting with Ms. Hinojosa.  (TR 35:  lns. 1-25;  36:  lns. 1-6).  


27.  During this meeting with Ms. Hinojosa, which was to discuss the Intervention Plan for Teachers in Need of Assistance, Adelita Gonzalez became upset, and she disagreed totally with the plan.  Adelita Gonzalez made a written comment that this intervention plan was harassment in the highest level.  During this meeting with Ms. Hinojosa, Adelita Gonzalez stated that she disagreed with the plan, and she walked out of Ms. Hinojosa’s office while slamming the door.  (Petitioner’s Exhibit 6, pg. 8;  34:  lns. 9-25).  


28.  When Adelita Gonzalez failed to cooperate with the teacher in need of assistance intervention plan, Ms. Hinojosa recommended that Adelita Gonzalez’ employment be terminated via memorandum dated February 23, 2001.  (TR 50:  lns. 3-25;  Petitioner’s Exhibit 6, pg. 15).  


29.  Ms. Hinojosa recommended termination of Adelita Gonzalez’ employment due to her failure to cooperate with the teacher in need of assistance intervention plan, due to her negative evaluation, and due to Adelita Gonzalez’ previous history of difficulties with supervision.  (Petitioner’s Exhibit 6, pg. 15;  TR 50:  lns. 3-25).  


30.  Adelita Gonzalez has a history of confrontations and adversity with other school district employees and/or supervisors.  The following allegations concerning Adelita Gonzalez’ history of confrontation and adversity with other school district employees and/or supervisors are supported by a preponderance of the evidence:

A.  During the 1999-2000 school year, Adelita Gonzalez was unprofessional and insubordinate during a confrontation with Mr. Mario Gracia, the District Chief Financial Officer, over the payment of a reimbursement check.  (TR 150-151);

B.  Mr. Gracia wrote a memo to Mr. Infante dated March 31, 2000 detailing the insubordinate conduct of Adelita Gonzalez in her confrontation with Mr. Gracia dated March 28, 2000, as well as unprofessional, insubordinate, and insulting conduct towards Ms. Torres and Ms. Irma Saldana.  Adelita Gonzalez accused these individuals of attempting to intimidate and retaliate against her over the payment of a reimbursement check which Adelita Gonzalez received the day after she filed her claim.  (Petitioner’s Exhibit 13, pgs. 4-5).  

C.  Adelita Gonzalez was insubordinate to her Principal at the Graham Elementary Campus.  When her Principal conducted Adelita Gonzalez’ evaluation outside the appropriate time frame, Adelita Gonzalez accused her Principal, Mr. Leal, of “political retaliation against Ms. Gonzalez, as well as an attempt to suppress her from exercising her rights under the U.S. Constitution, the Law of Texas and District Policies.”  Adelita Gonzalez made these allegations against Mr. Leal despite the fact that Adelita Gonzalez had received a favorable evaluation for the year.  (TR 188-189;  Petitioner’s Exhibit 15).

D.    Adelita Gonzalez was transferred from the Graham Campus to the Kennedy Campus for the 2000-2001 school year because the new Graham Principal, Ms. Gloria Cantu, felt she would have trouble with Adelita Gonzalez, and asked the Superintendent to move her.  (TR 201:  lns. 1-17).

E.  Ms. Gonzalez became irate with a private insurance provider over an insurance matter.  (Petitioner’s Exhibit 14, pgs. 2-3).  As a result of this dispute on April 11, 2000, Adelita Gonzalez asked Mercedes I.S.D. school board for school district funds to litigate against the provider.  The request was denied.  (TR 89).  

F.  Ms. Gonzalez engaged in a confrontation with Ms. Irma Saldana at a March 31, 1999 School Board meeting and resisted all attempts to resolve this matter amicably.  Ms. Gonzalez pushed and cornered Ms. Saldana while Ms. Saldana retreated.  Adelita Gonzalez continued to pursue her into a restroom, while yelling and screaming at Ms. Saldana.  (TR 162-169;  171-172).  

G.  Ms. Gonzalez was disciplined for making inappropriate sexual remarks and innuendos to her students at Mercedes Junior High School during the 1997-1998 school year, which resulted in her transfer to Graham Elementary.  (Petitioner’s Exhibit 16).

Her Principal, Mauro Vasquez, recommended H.  Adelita Gonzalez for an involuntary transfer from the Junior High School campus in March 1997 because she could not get along with Mr. Vasquez.  (TR. 192-195;  Petitioner’s Exhibit 27).

I.  Adelita Gonzalez was transferred from Mercedes Junior High School to Graham Elementary after the 1989-1990 school year because she made inappropriate remarks to her class about the principal’s daughter being adopted.  (TR  178-184).  


31.  Ms. Gonzalez’ pattern of behavior and refusal to participate in the Teacher in Need of Assistance Plan created a situation where the Superintendent could not comfortably assign Ms. Gonzalez to any principal.  (TR 203-214).  


32.  Adelita Gonzalez has had many chances to establish good rapport with supervisors and co-workers, but has continuously failed to do so.  When asked to participate in an Intervention Plan for a teacher in need of assistance on February 21, 2000, Adelita Gonzalez became confrontational and adversarial.  In each and every new opportunity given to Adelita Gonzalez, she became embroiled in a personal conflict in each new assignment.  


33.  As a result of the foregoing findings of fact, Adelita Gonzalez failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated districts to the Mercedes I.S.D.  (TR 49:  lns. 17-23;  50:  lns. 1-2;  107:  lns. 22-25;  108:  lns. 1-5;  168:  lns. 19-25).    



34.  Good cause exists to terminate the continuing contract of Adelita Gonzalez.  


35.  Adelita Gonzalez has failed to comply with reasonable requirements that were prescribed by her employer, the Mercedes I.S.D. for achieving professional improvement and growth, and this failure constitutes good cause for the termination of her employment in accordance with paragraph 5(b) of her Teacher Contract.  (TR 284-288;  299-303).  


Conclusions of Law:  


1.  Jurisdiction is proper under Texas Education Code Section 21.251.


2.  The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.  


3.  Adelita Gonzalez is a teacher under a continuing contract whose contract may only be terminated pursuant to Tex. Educ. Code §21.154(4) for good cause or for a reason stated in her contract pursuant to Tex. Educ. Code §21.154(5)


4.  Good cause for termination is defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized in similarly situated school districts in this state.”  (21 TEX. EDUC. CODE, §21.156(a)).


5.  Good cause exists to terminate Respondent’s continuing contract.  


6.  Pursuant to 21 TEX. EDUC. CODE §21.154(5), a continuing contract teacher may also be discharged for a reason set forth in the contract if the contract existed on or before September 1, 1995.  Since Ms. Gonzalez’ contract was executed before the applicable date, this section applies in this case.  


7.  Pursuant to paragraph 5(b) of her contract, Adelita Gonzalez may be terminated for failing to comply with reasonable requirements that were prescribed by her employer the Mercedes I.S.D. for achieving professional improvement and growth.


8.  Adelita Gonzalez has failed to comply with reasonable requirements that were prescribed by Mercedes I.S.D. for achieving professional improvement and growth.


9.  Pursuant to 5(g) of her contract, Adelita Gonzalez may be terminated for failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school district throughout the State of Texas.  


10.  Adelita Gonzalez has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.  


11.  Where advice for improvement is not followed, additional remediation is not required.  Nor is remediation required in every case.  See Baker v. Rice I.S.D., T.E.A. Docket No. 227-R2-493 (Tex. Comm’r Educ. 1995).


12.  Remediation is not required where the teacher’s actions are egregious.  See Peck v. Texas School for the Blind, T.E.A. Docket No. 069-R2-1287 (Tex. Comm’r Educ. 1990).


13.  Threats and an explosive temper require no remediation.  See Rosenbaum v. Bridgeport I.S.D., T.E.A. Docket No. 134-R1-397 (Tex. Comm’r Educ 1997).


14.  Actions that pose mental or physical harm to students or employees are not remediable.  See Littleton v. Fort Worth I.S.D., T.E.A. Docket No. 106-R2-390 (Tex. Comm’r Educ. 1993).


15.  Failure to follow directives requires no additional remediation.  See Pepperday v. Clear Creek I.S.D., T.E.A. Docket No. 484-R1-895 (Tex. Comm’r Educ. 1997).


16.  Where a teacher denies that she did anything wrong despite evidence to the contrary, there is not requirement of remediation.  See Weatherwax v. Fort Worth I.S.D., T.E.A. Docket No. 080-R2-1295 (Tex. Comm’r Educ. 1999).


17.  There is no right to remediation, and it is not accorded to a teacher due to prior meritorious service.  See Thacker v. Lingleville I.S.D., T.E.A. Docket No. 086-R2-498 (Tex. Comm’r Educ. 1998). 


18.  Adelita Gonzalez has no right to remediation in this case.   


19.  DGBA LOCAL provides that “this policy provides employees an orderly process for the prompt and equitable resolution of grievances when a concern has not been resolved.  The Board intends that, whenever feasible, grievances be resolved at the lowest possible administrative level….


20.  Adelita Gonzalez’ discussions about equipment and supplies before the school board fall within the purview of DGBA (LOCAL).  


21.  Adelita Gonzalez’ discussion before the school board on September 12, 2000 constituted a violation of DGBA (LOCAL).


22.  The matters that were addressed by Adelita Gonzalez to the school board were matters pertaining to “conditions of work”  and fell within the purview of DGBA (LOCAL).  


23.  19 Tex. Admin. Code §150.1004(a)(1-2) requires that a teacher who receives a rating of unsatisfactory in one or more domains or below expectations in two or more domains is designated as “teacher in need of assistance.”  


24.  19 Tex. Admin. Code §150.1004(b) requires that an intervention plan be developed.  


25.  Adelita Gonzalez was a teacher in need of assistance because she received a rating of unsatisfactory in one or more domains or below expectations in two or more domains.


26.  DNA (LEGAL) provides that a teacher may request a second appraisal by another appraiser:  

1.  After receiving a written observation summary with which the teacher disagrees;  and/or

2.  After receiving a written annual summative report with which the teacher disagrees.  

This second appraisal request must be made within 10 working days of receiving a written observation summary or written annual summative report.  


27.  Adelita Gonzalez did not avail herself of the opportunity to request a second appraisal by another appraiser.  


Recommendation 


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that Mercedes I.S.D. adopt the foregoing Findings of Fact and Conclusions of Law and DENY Adelita Gonzalez’ appeal from her proposed termination.  


SIGNED and issued this 21st day of May, 2001.



_______________________________________



Victoria Guerra



Certified Independent Hearing Examiner

CERTIFICATE OF SERVICE
I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon the persons named below, by replacing a copy of the Proposal for Decision in the United States Mail, Certified Mail, Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to the Commissioner of Education as indicated below


SIGNED this 21st day of May, 2001.
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