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Statement of the Case


Respondent, Felix David Rohler (Mr. Rohler) appeals the decision of Petitioner, Harlandale Independent School District (HISD), to terminate his continuing contract of employment as a teacher.  HISD contends that it had good cause to propose termination of Mr. Rohler’s continuing contract based upon failure to perform job duties, incompetence, and failure to follow administrative directives.  Good cause is defined by §21.156 of the Texas Education Code as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”


Mr. Rohler is represented by Ms. Lorraine Yancey, Staff Counsel with the Texas State Teachers Association.  HISD is represented by Mr. Tony Resendez and Mr. Philip Marzec with the law firm of Escamilla & Poneck, Inc., San Antonio, Texas.  Mark Frazier is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

Findings of Fact


After due consideration of the evidence presented and the matters officially noticed, in my capacity as hearings examiner, I make the following findings of fact:

1.  Mr. Rohler has been employed by HISD as a Math Teacher at McCollum High School under a continuing contract for the past eight years.

2.  Robert G. was a student in Mr. Rohler’s 4th period class during the first nine weeks of the Fall 1996 semester.  He testified that the class was disruptive, that students routinely stole things from other students, that students routinely talked, yelled, sang and threw paper and “anything they could get their hands on, basically.”  He testified that Mr. Rohler had no control over the class, that students would ignore his directions to behave and would do whatever they wanted to do.  Robert G. also testified that his grades went down after he was transferred to another class because he was so far behind the other students.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his classroom and his competence as a teacher.

3.  Rosina P. was a student in Mr. Rohler’s 4th period class during the 1996-1997 school year, but was homebound during the first five weeks of the Fall semester.  She testified that she did not receive as many assignments from Mr. Rohler as from her other teachers while homebound.  She testified that about half the class behaved and the other half routinely did not behave; that the “guys” in the back of the room made a lot of noise, sat however they wanted, were rude, threw paper, pennies and crayons in class and threw books out the windows, were “always acting crazy,” ignored Mr. Rohler’s directions to behave, tampered with the window shades, and wrote on desks and classroom boards.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his classroom and a homebound student and his competence as a teacher.

4.  Kimberly M. was a student in Mr. Rohler’s fourth period class during the 1996-1997 school year.  She testified that Mr. Rohler did not maintain control over his class and teach the students as well as the teachers in her other classes did.  She stated that when she asked for help with an assignment, Mr. Rohler would usually tell her to hold on while he worked with another student and that he would not get back to her until she asked several times, and that sometimes he would never get back to her.  Kimberly M. also testified that students threw pennies, paper and books, that they stole things and threw them on the roof, and that they talked back to the teacher and used profanity.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his classroom and his competence as a teacher.

5.  Ms. Karen Newman has been a Math Teacher in HISD for 16 years and was the Math Department Chairperson during the 1996-1997 school year.  Ms. Newman testified that one of her duties as Department Chair was to monitor the math teachers’ submissions of all required lesson plans by maintaining copies of each teacher’s lesson plans, and that during the 1996-1997 school year Mr. Rohler failed to provide her with many of  his lesson plans.  She also testified that Mr. Rohler failed to attend the majority of the math department meetings which every teacher is expected to attend, and that Mr. Rohler never observed any of her classes as Ms. Velma Ybarra, the vice-principal for instruction, told Ms. Newman he was instructed to do.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to submit weekly lesson plans, his competence as a teacher, and his compliance with administrative directives.

6.  Ms. Jonnie Patranella is the Math Supervisor for HISD.  She testified that she has a masters in supervision and is a certified teacher appraiser.  On or about March 25, 1997, Ms. Patranella conducted an observation of Mr. Rohler’s first period class at the request of the McCullom High School administration.  She stated that she observed students not focused on the lesson, that half of the class were talking with each other about the lesson, and the other half were not on task at all.  She stated that Mr. Rohler employed a straight-forward lecture style of teaching that promoted passivity in his students.  She stated that she did not observe Mr. Rohler attempt to use any alternative teaching strategies, such as working in pairs or larger groups, peer tutoring, playing algebra games, or using manipulatives such as algebra tiles, to provide variety to his teaching that might have helped him get the unfocused students back on task.  She also stated that when Mr. Rohler did admonish unruly students, they ignored him and continued their inappropriate behavior without receiving further discipline.  She further testified that competent teachers are able to be flexible and reach out to meet the student wherever they are and help them to learn, and not just stand up there and teach a course or subject.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his classroom and his competence as a teacher.

7.  Ms. Lois Brown is the Home Instruction Teacher for the Teenage/Parent Program with HISD and has held that position for the last four years.  During the first five weeks of the 1996-1997 school year, Ms. Brown was responsible for working with Rosina P., who was a homebound student in Mr. Rohler’s fourth period class, to assist her with the assignments she was given by her classroom teachers and to ferry the assignments between the teachers and Rosina.  She stated that she maintains a collection box in the teacher mailroom that all of the teachers are aware of, and that all of Rosina’s teachers, including Mr. Rohler, were given a notice on August 9, 1996, that she was going to be a homebound student and that homework assignments should be placed in Ms. Brown’s box.  Ms. Brown stated that she initially received assignments from all of Rosina’s teachers except Mr. Rohler.  She stated that she never got any work assignments from Mr. Rohler during the first week of school, and at the end of the first week or the beginning of the second week she talked to Rosina’s mother and asked her to go to the school and pick up the assignments from Mr. Rohler because Ms. Brown had trouble getting work from Mr. Rohler in the past.  She stated that seven or eight days into the school year, Rosina’s mother obtained from Mr. Rohler two worksheets and a one page book assignment.  She stated that when she returned the completed work to Mr. Rohler’s box on September 3, 1996, she included a note requesting at least two more weeks of work assignments, and that she did not receive further work assignments from Mr. Rohler until September 12, 1996, which was the last day Ms. Brown was scheduled to work with Rosina and just two school days before Rosina was scheduled to return to the classroom.  Ms. Brown also testified that she sent a memo to Ms. Ybarra regarding this situation on September 12, 1996, a copy of which was admitted into evidence as Petitioner’s Exhibit 42.  Ms. Ybarra subsequently sent a memo to Mr. Rohler on the same date directing him to respond to the needs of his homebound students. (Petitioner’s Exhibit 22).  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage the instruction of a homebound student and his compliance with administrative directives.

8.  Mr. Archie Wiatrek is currently a Parent Liaison at McCollum High School, but for the eight years prior to the 1997-1998 school year he was a Campus Monitor at the school.  Mr. Wiatrek testified that over a period of several years he observed students in all of Mr. Rohler’s classes routinely going in and out of the classroom and walking in the hallways.  He also testified that he occasionally observed Mr. Rohler’s classroom from the hallway and that there were always kids standing up, moving around and talking, and there was a lot of paper and stuff on the floor.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to manage his classroom and maintain the appearance of his classroom at an acceptable level.

9.  Ms. Nancy Purser is a retired teacher at McCollum High School and a current substitute teacher.  Ms. Purser testified that during the 1994-1995 school year she had several opportunities to observe Mr. Rohler’s classes while assisting some at-risk students, and that some of his students were not paying attention, being very boisterous and being very loud.  She stated that Mr. Rohler did not have much control over the class and that she did not see anything that was positive in managing or keeping these students quiet.  She stated that on one occasion she took it upon herself to attempt to manage his class after she saw that he was not going to manage it, and that when she had occasion to substitute for Mr. Rohler, she had no problem managing his classes.  She also stated that she recognized Petitioner’s Exhibits 44, 45 and 46 as pictures of Mr. Rohler’s 1996-1997 portable classroom and that she did not observe any student defacing classroom property while she was substitute teaching in that classroom during the 1996-1997 school year.  She further stated that, unlike all the other teachers she has substituted for in the last four years, Mr. Rohler left her no detailed lesson plan or instructions on his desk, but only provided her with page number assignments over the computer-operated substitution phone system.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duties to effectively manage his classroom, maintain acceptable lesson plans, and maintain the appearance of his classroom at an acceptable level, and his competence as a teacher.

10.  Mr. Richard Valdez is the Head Custodian at McCollum High School.  Mr. Valdez testified that he was in Mr. Rohler’s classroom (No. 506) on numerous occasions after school during the 1996-1997 school year to clean the room and remove graffiti, and he recognized the pictures submitted as Petitioner’s Exhibits 44-46 as fair representations of the condition of that classroom during the school year.  He stated that he believed that the defacing and destruction of the furniture and fixtures in that classroom occurred during the 1996-1997 school year and that no other classrooms at McCollum High School had been defaced by graffiti to the extent that classroom 506 had.  I find this evidence credible and relevant to the issue of Mr. Rohler’s performance of his duty to maintain the appearance of his classroom at an acceptable level.

11.  Mr. John Rivera is a Special Education Teacher and Coach at McCollum High School.  He held one class in Room 506 during the second period of the 1996-1997 school year.  He stated that when the school year began the classroom was in good condition; he did not notice any graffiti, carpet or wall stains, and the condition of the venetian blinds were fine.  Mr. Rivera noticed that as the school year went on, the appearance of the classroom steadily grew worse.  He stated that he noticed graffiti markings on a drafting table, a clock, the student desks, the walls and the back of a blackboard, that the venitian blinds began to look ratty and torn up, and that he would routinely find the room messy with breakfast food and trash left by Mr. Rohler’s first period class.  Mr. Rivera stated that he never observed any of his students defacing or otherwise damaging the classroom, its furniture or fixtures.  I find this evidence credible and relevant to the issue of Mr. Rohler’s performance of his duty to maintain the appearance of the classroom at an acceptable level.

12.  Ms. Rosalinda Longoria is a Counselor and former teacher at McCollum High School.  She testified that some of the disciplinary referral slips she received on students from Mr. Rohler failed to indicate what actions, if any, he had taken to deal with the problem prior to referral of the matter.  She also testified that she occasionally observed Mr. Rohler’s classes from the hallway and typically saw Mr. Rohler working problems on the chalkboard while students were coming in and out of his room and throwing things around the room, and that she once caught one of his students writing graffiti on a wall right outside of his classroom during a class period.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his class and his competence as a teacher.

13.  Mr. Darryl Wood is a Counselor at McCollum High School.  Mr. Wood testified that during the 1996-1997 school year he received a phone call from the parent of a student in Mr. Rohler’s 4th period class who expressed concerns regarding the learning environment in Mr. Rohler’s class and asked that his son be transferred out of the class.  Mr. Wood stated that in response to this request, he went to the classroom to remove the child to discuss the situation with him, and when he entered the room he observed Mr. Rohler working problems on the chalkboard while the majority of the class was doing whatever they wanted to.  He stated that he noticed two girls who had moved their desks closer to the chalkboard so they could participate in what Mr. Rohler was doing, and that as he was preparing to leave the room he corrected the behavior of several students without any problem.  He stated that he had observed Mr. Rohler’s classes over a period of four or five years and that it was his impression that they were generally out of control, and he often found Mr. Rohler’s students out of the classroom without a pass.  He also stated that when he observed these type of problems during the 1996-1997 school year, he was aware that Mr. Rohler had received previous administrative directives regarding classroom management.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duty to manage his classroom, his competence as a teacher, and his compliance with administrative directives.

14.  Mr. Jesus Garcia is a Vice-Principal at McCollum High School.  Mr. Garcia stated that he received several referrals on students in Mr. Rohler’s fifth period class during the 1996-1997 school year, and that none of them contained any notation as to the action(s), if any, that Mr. Rohler took to handle the problem prior to referring the matter to him.  Mr. Garcia stated that whenever possible, teachers are supposed to contact the students parents in an attempt to resolve minor disciplinary problems before referring a matter to the administration.  Most of the disciplinary referrals Mr. Garcia received from Mr. Rohler were characterized by him as minor problems, and he stated that none of the parents indicated to him that Mr. Rohler had called them to discuss the problems.  Mr. Garcia stated that when he observed Mr. Rohler’s classes he generally saw that students were always talking and that the room was in disarray in that there was trash and paper , a lot of graffiti on the desks and walls around the room, and that on several occasions he was asked by the custodian to visit the room to observe the damage that had been done to it.  Mr. Garcia also testified that Mr. Rohler failed to adequately perform his hall monitoring duties during the lunch hour.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duties to effectively manage his classroom and maintain the appearance of his classroom at an acceptable level, and his competence as a teacher.

15.  Mr. William Bundick is a Vice-Principal at McCollum High School.  He testified that the majority of disciplinary referrals that he received from Mr. Rohler were minor ones that are the type that should generally be handled by the teacher through the use of their own counseling skills.  He stated that he often visited Mr. Rohler’s classroom and that he observed a room  that was in dire need of cleaning and desks, walls and floors that had been marked on, and that he observed a class where things rarely went smoothly in that there was a lot of noise and occasional books out the window and kids walking out of the room.  Mr. Garcia stated that he did on several occasions counsel Mr. Rohler regarding the poor physical condition of his room and the need to improve his handling of minor disciplinary problems through maintaining better contact with parents and being more alert to what was going on in his classes.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duties to effectively manage his classroom and to maintain the appearance of the room at an acceptable level, his competence as a teacher, and his compliance with administrative directives.

16.  Ms. Velma Ybarra is the Vice-Principal for Instruction at McCollum High School.  She testified that since September, 1995, there was a concern regarding Mr. Rohler’s classroom management.  She stated that she sent several memos to Mr. Rohler during that month regarding perceived problems and requesting that he meet with her to discuss them.  She stated that she conducted a walk-through of one of his classes on September 28, 1995, and observed many students behaving in a manner that was not conducive to learning, including students speaking out loudly and abruptly, students sleeping and not paying attention, and students getting up from their desks and randomly walking around the room.  On September 29, 1995,  she sent Mr. Rohler a memo regarding these problems, the need to provide more variety in his lessons, and regarding the poor appearance of his classroom.  She stated that she met with Mr. Rohler soon after sending this memo and discussed ways to better maintain classroom discipline and provide more variety in lesson plans.  She stated that throughout the remainder of the 1995-1996 school year, she conducted numerous walk-throughs and walk-bys and continued to observe the classroom management problems discussed at the beginning of the school year.  Ms. Ybarra stated that problems with Mr. Rohler continued during the 1996-1997 school year, and she remembered sending many more memos to him and issuing many more directives.  Petitioner’s Exhibits 22, 23, 24 and 26 are memos sent by Ms. Ybarra to Mr. Rohler during the 1996-1997 school year regarding various classroom management problems that needed to be corrected.  In each memo, Ms. Ybarra requested Mr. Rohler to meet with her to discuss the problems.  She stated that she continued to discuss her classroom management concerns with Mr. Rohler and offer him suggestions for improvement, but that the problems persisted.  Petitioner’s Exhibit 28 is a memo dated March 18, 1997 from Ms. Ybarra to Mr. Rohler requesting him to attend a Region 20 seminar entitled “Discipline with Dignity” on March 26, 1997.  Ms. Ybarra stated that she as far as she knew Mr. Rohler did not attend this workshop because when she asked for evidence of attendance, he did not produce any.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duties to effectively manage his classroom and maintain the appearance of the room at an acceptable level, his competence as a teacher, and his compliance with administrative directives.

17.  Dr. Sylvester Perez was the Principal at McCollum High School from 1995 to March, 1997.  He testified that on various occasions throughout the 1995-1996 school year, he observed Mr. Rohler’s classes and noted a persistent lack of effective classroom management and control, and a lack of effective lesson planning.  He stated that he issued several directives to Mr. Rohler to improve his performance in these areas, but that he did not see any improvement throughout the school year.  Petitioner’s Exhibits 10 and 20 are memoranda Dr. Perez says that he sent to Mr. Rohler on October 2, 1995 and December 8, 1995, as follow-ups to classroom observations on September 22, 1995 and November 28, 1995 respectively.  Both memoranda include directives to improve performance in these areas and offer administrative assistance.  Petitioner’s Exhibit 48 is a Professional Growth Plan that resulted from a classroom observation made by Dr. Perez on February 23, 1996.  Some of Dr. Perez’ observations which are reflected in the Professional Growth Plan were that Mr. Rohler failed to implement group activities and monitor students who were off task, failed to extend learning beyond initial responses of students to questions, failed to state expectations to the class regarding the lesson for the day, failed to reinforce correct answers and good behavior, failed to secure student attention, failed to teach for the entire class period, failed to relate the lesson to future learning, and failed to address the needs of slow learners.  During the 1996-1997 school year, Dr. Perez continued to observe classroom management problems in Mr. Rohler’s classroom.  Petitioner’s Exhibit 47 is a memorandum Dr. Perez says he sent to Mr. Rohler on September 23, 1996 regarding his failure to attend a math department meeting.  Petitioner’s Exhibit 25 is a memorandum Dr. Perez says he sent to Mr. Rohler on February 20, 1997 which lists continuing classroom management and student safety concerns and directs Mr. Rohler to take immediate action to correct the discipline problem in his classroom and to set up at least two observations of Ms. Newman’s and Mr. Chris Scalercio’s  classes before the end of the month for the purpose of observing the routines utilized to capture students’ attention and to meet classroom work requirements.  I find this evidence credible and relevant to the issues of Mr. Rohler’s performance of his duties to effectively manage his classroom and maintain appropriate lesson plans, his competence as a teacher, and his compliance with administrative directives.

18.  Mr. Chris Scalercio is an English Teacher at McCollum High School.  He testified that Mr. Rohler never observed one of his classes during the 1996-1997 school year, nor did Mr. Rohler ever contact him about arranging a classroom observation.  He also stated that he never had any major classroom management problems with David G. or Jerry G., two students who Mr. Rohler testified were serious discipline problems in his class, and that he never prepared a disciplinary referral on either of these students.  I find this testimony credible and relevant to the issues of Mr. Rohler’s performance of his duty to effectively manage his classroom, his competence as a teacher, and his compliance with administrative directives.

19.  I find that Mr. Rohler failed to effectively manage his classroom, including the management of student instruction and student discipline, during the 1995-1996 and 1996-1997 school years.

20.  I find that Mr. Rohler failed to maintain the appearance of his classroom at an acceptable level during the 1996-1997 school year.

21.  I find that Mr. Rohler failed to timely submit lesson plans during the 1996-1997 school year and failed to prepare effective daily lesson plans during the 1995-1996 and 1996-1997 school years.

22.  I find that Mr. Rohler failed to effectively manage the instruction of a homebound student named Rosina P. during the first five weeks of the 1996-1997 school year.

23.  I find that Mr. Rohler exhibited incompetence as a teacher during the 1995-1996 and 1996-1997 school years.

24.  I find that Mr. Rohler repeatedly failed to comply with administrative directives to take actions necessary to correct his classroom management deficiencies.

25.  I find that the administrators of McCollum High School afforded Mr. Rohler more than adequate notice of his deficiencies during the 1995-1996 and 1996-1997 school years and provided him with sufficient opportunities, avenues and methods for improving his deficiencies.

Discussion


HISD must prove by a preponderance of the evidence that it has good cause to terminate Mr. Rohler’s continuing contract of employment, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  HISD claims that is has good cause to terminate Mr. Rohler’s employment contract on the following grounds:

1.  Failure to perform job duties and failure to perform to a level expected of his position, including failure to adequately manage and discipline students, failure to properly maintain lesson plans, failure to maintain the appearance of his classroom at an acceptable level, and failure to adequately manage the instruction of classroom students and a homebound student;

2.  Incompetency in the classroom and in his performance as a teacher;

3.  Failure to follow administrative directives.


Before addressing each of these alleged grounds for termination, I must first address the argument made by Mr. Rohler that §21.154 of the Texas Education Code requires that a teacher employed pursuant to a continuing contract that existed on or before September 1, 1995 cannot be discharged except for specific reasons stated in the contract, and that if the contract states no specific reasons for discharge (as Mr. Rohler’s does not), then the statutory provisions in effect at the time of contract execution govern.  In this case, Mr. Rohler argues that the pertinent statutory section would be former  §13.109 of the Texas Education Code, which provides that during a school year, a teacher can only be terminated for (1) immorality; (2) conviction of a felony or a other crime involving moral turpitude; (3) drunkenness; (4) repeated failure to comply with official directives and established school policy; (5) physical or mental incapacity; and (6) repeated and continuing neglect of duties.


I do not agree with Mr. Rohler’s interpretation of Texas Education Code §21.154, which reads in part: “Each teacher employed under a continuing contract is entitled to continue in the teacher’s position or a position with the school district for future school years without the necessity of annual nomination or reappointment until the person: …(4) is discharged for good cause as defined by Section 21.156 and in accordance with the procedures provided by this chapter; (5) is discharged for a reason stated in the teacher’s contract that existed on or before September 1, 1995, and in accordance with the procedures prescribed by this chapter; or …(6) …”  This code section lists six distinct events, any one of which can result in the loss of a teacher’s entitlement to continuing employment under a continuing contract.  This code section does not say that any teacher who is employed under a continuing contract that existed on or before September 1, 1995, can only be fired for reasons specifically stated in the contract or set forth in the code section that applied at the time of contract execution.  This code section allows for termination of such a teacher for good cause pursuant to current Texas Education Code §21.156 “or” for any reason stated in the original contract that existed before September 1, 1995.  §21.156 states that “a teacher employed under a continuing contract may be discharged at any time for good cause….”  This code section does not limit its scope to teacher’s employed after September 1, 1995.  I believe the legislature’s intent in enacting §21.156 was to create a general standard applicable to all teachers, and its intent in including subparagraph (5) in §21.154 was to grandfather in any additional grounds for termination that might be specifically cited in a teacher’s contract.


Failure to Perform Job Duties and Failure to Perform to a Level Expected of

            His Position


There is substantial credible evidence that Mr. Rohler failed to perform his job duties and failed to perform to a level expected of his position.  Specifically, there is substantial credible evidence that Mr. Rohler failed to manage his students and maintain discipline in his classroom, failed to properly keep lesson plans, failed to maintain the appearance of his classroom at an acceptable level, and failed to adequately manage the instruction of his classes and a homebound student.


Students, fellow teachers, counselors, a campus monitor and administrators all testified that Mr. Rohler failed to adequately manage and discipline the students in his classroom.  Mr. Rohler argues that the only significant problem he had with classroom management and disciplinary control was in his 1996-1997 4th period class which included several particularly unruly students.  The credible evidence does not support this argument.  There was oral testimony and documentary evidence presented at hearing which reflects that these problems existed over at least a two year period and most, if not all, of Mr. Rohler’s classes.


Various administrators, the Math Department Chair, and a substitute teacher testified that Mr. Rohler failed to maintain and/or prepare adequate lesson plans.


Various administrators, a teacher, and a custodian testified regarding the consistantly poor physical condition of Mr. Rohler’s classroom during the 1996-1997 school year.  While Mr. Rohler did establish that he was not the only teacher that used his classroom during the 1996-1997 school year, the evidence presented, especially that of Mr. Rivera who held a class in Mr. Rohler’s classroom during second period, strongly suggests that most of the classroom degradation occurred during Mr. Rohler’s classes and supports the finding that Mr. Rohler failed to maintain the appearance of his classroom at an acceptable level.


Various administrators and a homebound instruction teacher testified that Mr. Rohler failed to adequately manage the instruction of his classroom students and a homebound student.  With regard to classroom instruction, formal and informal observations by the Principal of McCollum High School over a two year period and a formal observation in 1997 by the Math Supervisor for HISD clearly reflected a persistent problem with Mr. Rohler’s teaching skills and techniques which appear to have lead to many of his other problems.  With respect to the homebound student, Mr. Rohler stated that he did place work assignments in the homebound instructors box and someone must have taken them out before the homebound instructor could retrieve them.  The homebound instructor testified  that she received assignments from all teachers except Mr. Rohler.  Even if Mr. Rohler is telling the truth, it does not explain why he did not send sufficient additional work home with the student’s mother when she came to see him during the second week of school or why he did not respond to the homebound teacher’s second request for assignments on September 3, 1996 until September 12, 1996, which was the last day of homebound instruction.

Incompetency

Mr. Rohler’s repeated failure to perform the duties cited above and his inability or unwillingness to improve his performance appreciably indicates that he lacks the competence to teach effectively.  Despite the concerns and suggestions for improvement presented to him by his administrators, Mr. Rohler appears to have never made a concerted effort to change his teaching style, improve the quality of his lesson plans, or embrace the assistance offered by the McCollum High School administration.  He even failed to comply with Dr. Perez’ specific directive that he observe two of McCollum High School’s finest teachers for the purpose of gaining insights as to how to improve his classroom instructional and management skills.  His excuse that he did not make those observations because no one arranged a substitute for his classes is ridiculous.  Dr. Perez’ memorandum on the subject clearly stated that Mr. Rohler should set up the observations.

Failure to Follow Administrative Directives


Throughout the span of two years, Mr. Rohler received numerous directives and failed to follow them.  In addition to many oral directive that were testified to, Mr. Rohler received written directives regarding classroom management and discipline, lesson plans, instructional strategies, the need to attend workshops and conduct observations of other teachers, and the need to improve the appearance of his classroom.  There is no credible evidence in the record that suggests that Mr. Rohler followed any of these directives, except for his testimony that he did attend one workshop on November 12, 1996 and that he did observe two of the five teachers he was directed to observe, albeit after the stated deadline for doing so.


The directives regarding classroom management and disciplinary control were given numerous times orally and in writing, and there is no credible evidence to suggest any significant improvement in these areas over a two year time span.  Even though I do not agree with Mr. Rohler’s contention that the former Texas Education Code §13.109 applies in this case, if it did, I would have still found that Mr. Rohler’s conduct amounted to a “repeated failure” as that term was defined by the Commissioner in Strickland v. Northside ISD, No. 029-R3-985 (Jan. 1989).


Remediation

The issue of remediation is properly analyzed as part of the broader issue of whether a school district has good cause to terminate a teacher.  Harper v. San Antonio ISD, No. 183-R2-286 (Comm’r Dec., June 1987).  When the conduct in question is remediable, the district typically will not have good cause to terminate without prior warning to the teacher and an opportunity for remediation.  In this case, the evidence clearly shows that Mr. Rohler was given ample opportunity and the means to remediate his deficient performance in the classroom.  Mr. Rohler received numerous memoranda over a two year period directing him to improve his classroom management and instructional skills, and he was offered improvement assistance by various administrative personnel and directed to attend professional development workshops and observe highly skilled teachers in action.  For the most part, he declined to avail himself of the improvement opportunities offered to him.  All in all, the evidence strongly reflects that HISD did everything reasonably within its power to provide Mr. Rohler a fair opportunity to remediate his behavior.


However, the Commissioner has stated that remediation is not necessary if the teacher is incompetent, and incompetence does constitute good cause for termination.  Baker v. Rice Consolidated ISD, No. 227-R2-493 (Comm’r Dec., Sept. 1995).  I have made a finding that Mr. Rohler is incompetent as a teacher.  Therefore, no remediation was necessary.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.  The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.151 of the Texas Education Code.

2.  As a teacher employed under a continuing contract that existed on or before September 1, 1995, Mr. Rohler can be terminated either for good cause as defined in Section 21.156 of the Texas Education Code or for any reason specifically stated in his contract.

3.  The issue of remediation must be considered as a part of the broader issue of whether HISD has good cause to terminate Mr. Rohler’s employment.  See Harper v. San Antonio ISD, No. 183-R2-286 (Comm’r Dec., June 1987).

4.  Good cause, as defined in Texas Education Code Section 21.156, does exist for the termination of Mr. Rohler’s continuing contract of employment based upon the grounds of failure to perform job duties to a level expected of his position, incompetence as a teacher, and failure to follow administrative directives.

Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the HISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and make a decision regarding Mr. Rohler’s employment contract that they feel is appropriate based thereon.


SIGNED AND ISSUED this 17th day of October, 1997.







MARK FRAZIER







Certified Independent Hearings Examiner

