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Statement of the Case


By letter dated October 30, 2000, North Forest Independent School District (North Forest ISD) proposed to terminate the employment of Clifford H. Byrd, a teacher operating under a term contract pursuant to Section 21.211(a) of the Texas Education Code and paragraph 5 of the Term Contract.  The request by North Forest ISD for assignment of a Certified Hearing Examiner to conduct the proposed termination hearing in this matter was received by the Commissioner of Education on November 6, 2000.   On November 14, 2000, I was appointed by the Commissioner of Education as the Certified Independent Hearing Examiner to preside over this matter.  I attempted to contact Mr. Byrd by telephone to schedule a prehearing conference, but his telephone number had been disconnected.  Consequently, I notified the parties to this proceeding by letter dated November 20, 2000, that I would conduct a telephone prehearing conference in this matter on November 28, 2000, at 10:00 a.m.  In response to this notice, I received a telephone message from Clifford H. Byrd indicating that he had an emergency that required him to be out-of-town and that he would be unable to participate in the telephone prehearing conference.  He also indicated that he would contact me upon his return.  I proceeded with the telephone prehearing conference on November 28, 2000, at  which time a hearing date was set of December 12, 2000.  A letter scheduling the date for the hearing on December 12, 2000 was mailed to the parties by certified mail return receipt requested.  Clifford H. Byrd signed the return receipt acknowledging receipt of the scheduling letter on November 30, 2000.  Mr. Byrd made no further attempts to contact me or to request a continuance of the scheduled hearing.  Consequently, this matter proceeded to hearing on December 12, 2000.  Clifford H. Byrd failed to appear or in any manner participate at the hearing.  North Forest ISD was represented at the hearing by Ms. Toni Jones, attorney at law.


Based upon the evidence presented at the hearing and matters officially noticed, I make the following Findings of Fact.


Findings of Fact
 1.
Clifford H. Byrd was employed by North Forest ISD as a special education teacher at Lakewood Elementary School for the 2000-20001 school year pursuant to a one-year term contract.  [Petitioner's Exhibit H (hereafter P. Exh. ___); Hearing Transcript, pages 16, 21 (hereafter T. ___)].

2.
Paragraph 5 of Mr. Byrd's term contract with North Forest ISD, states that "The Board may dismiss Employee during the term of this contract for good cause."  [P. Exh. H]. 

3.
On October 23, 2000, one of Mr. Byrd's special education students, Paul W., who had spent too much time at the computer, was asked to change seats to allow another student access to the computer.  Paul refused to do so and another student removed the computer cable from the computer, thus disabling the computer.  Paul then resorted to extreme loudness, the use of profanity and began throwing chairs as he moved throughout the classroom. [P. Exh. F].

4.
At this point, Mr. Byrd felt that Paul should be stopped before he injured another student and he grabbed the disconnected computer cable and hit Paul across his back on two occasions.  [P. Exh. F].

5.
These hits with the computer cable caused physical injury in the nature of welts and redness to Paul's back.  [T. 11, 45].

6.
When Paul went home that day, his father notice the welts on his back and asked Paul what happened.  Paul responded by stating that his teacher had done it.  [P. Exh. B]. 

7.
Paul's father returned to the school and reported the incident to school administrators.  [P. Exh. B].
8.
Upon conducting an investigation of the incident and receiving a written statement from Mr. Byrd acknowledging the incident, school administrators recommended that Mr. Byrd be terminated for using inappropriate discipline on a student.  [P. Exhs. A, B,  and C; T. 55-57];

9.
The North Forest ISD's policy on corporal punishment prohibits teachers from hitting or striking students except under strict conditions and guidelines.  These require that the student be sent to the principal's office, that after discussion of the incident, the principal or assistant principal will determine whether the student should receive a paddling and if so, the principal, assistant principal, or if designated, the teacher, will then perform the paddling with a "school district designed" wooden paddle with rounded edges and an administrator witnesses the paddling.  This is the only form of corporal punishment that North Forest ISD allows.  [T. 16-19, 24].

10.
Mr. Byrd was not authorized or designated by the school principal to provide corporal punishment to Paul W.  Additionally, Mr. Byrd had never been authorized or designated by the school principal to provide corporal punishment to any student.  [T. 24].

11.
Prior to this incident, Mr. Byrd had been disciplined by North Forest ISD on two  occasions for using inappropriate discipline with students.  [T. 26-30].

12.
The first incident occurred in the 1996-97 school year and involved Mr. Byrd shoving a student.  Mr. Byrd was counseled by the School Principal, was notified of the school district policy of no physical contact with students and that if a student was to be punished he was to refer the student to the office.  [T. 26, 28-29].

13.
The second incident occurred in November, 1998 and involved Mr. Byrd striking a student which resulted in Mr. Byrd being suspended for five days by North Forest ISD.  On this occasion, Mr. Byrd was again counseled and notified of school district policy concerning punishment.  He was also warned that his actions were unacceptable, that he would be monitored closely on handling student discipline and that should there be a repeat of this situation, strong disciplinary action would be recommended.  [P. Exh. G; T. 26-27, 29-30].

14.
Mr. Byrd's use of a computer cord to strike Paul W. on his back violated North Forest ISD policy concerning student discipline and corporal punishment in that it was not administered at the principal's office or after any discussion of the incident, it was not administered with a school district approved wooden paddle and Mr. Byrd had not been designated by the principal to administer corporal punishment to Paul W.  [T. 24, 30, 32-33]

15.
Striking Paul W. with a computer cord on his back was not an appropriate means of restraint.  Retraining a student to prevent harm to others, when necessary, should be performed by a teacher in an manner that would not be injurious to the student.  [T. 33].

16.
Mr. Byrd had been made aware of the policies of North Forest ISD concerning student discipline and corporal punishment prior to the incident on October 23, 2000, and Mr. Byrd violated those policies on October 23, 2000, when he struck Paul W. on the back with a computer cable.  

17.
Mr. Byrd admitted and apologized for handling the incident incorrectly and stated that the next time he would handle it correctly.  [P. Exh. F].

18.
By letter dated October 30, 2000, North Forest ISD notified Mr. Byrd that it proposed to terminate his Term Contract for using inappropriate discipline on a child.  [P. Exh. E].

19.
Good cause exists for terminating Mr. Byrd's term contract with North Forest ISD since Mr. Byrd failed to comply with School District policy concerning student discipline and corporal punishment when he struck Paul W. with a computer cable on October 23, 2000.

20.
Good cause exists for terminating Mr. Byrd's term contract with North Forest ISD since Mr. Byrd physically assault and caused injury to his student, Paul W., when he struck him with a computer cable on two occasions on October 23, 2000.


Discussion

North Forest ISD brought this action to terminate the term contract of Clifford H. Byrd, alleging as good cause for the termination, that Mr. Byrd had used inappropriate discipline against one of his students, Paul W. 


North Forest ISD has the burden of proving by a preponderance of the evidence good cause for termination of Mr. Byrd's term contract prior to the end of the contract term. Section 21.211 (a) (1) of the Texas Education Code.


Mr. Byrd did not attend the hearing but an October 24, 2000 statement from Mr. Byrd was submitted into the record of this proceeding.  In his statement, Mr. Byrd admitted hitting Paul W. with a disconnected cord across his back.  He also apologized about the way he had handled the matter and stated that next time it would be handled correctly.  


Mr. Byrd's admission, coupled with the testimony of school officials and police investigators, affirmatively establishes by a preponderance of the evidence that there exists good cause for the immediate termination of Mr. Byrd's term contract by North Forest ISD.  Specifically, North Forest ISD established that Mr. Byrd physically assaulted one of his students, Paul W. with a computer cable; that striking Paul W. with a computer cable was not an appropriate discipline technique; that the strikes with the computer cable cause injury to Paul W.; that Mr. Byrd was aware of the policies of North Forest ISD concerning use of corporal punishment as a disciplinary tool; that Mr. Byrd had previously engaged in two incidents of inappropriate discipline of students resulting in counseling sessions on school district policies concerning discipline and corporal punishment; that Mr. Byrd had received prior warnings from North Forest ISD concerning inappropriate student discipline; and that Mr. Byrd violated North Forest ISD policy regarding corporal punishment.  


Accordingly, I find that this act of physical abuse directed toward Paul W. by his teacher, Mr. Byrd constitutes "good cause" for terminating Mr. Byrd's Term Professional Contract with North Forest ISD.  I also find that Mr. Byrd's failure to comply with North Forest ISD policies and procedures concerning student discipline and corporal punishment, after having been notified and counseled on said policies and procedures, and after having been suspended for five days for repeated violations of said policies and procedures, constitutes "good cause" for terminating Mr. Byrd's Term Professional Contract with North Forest ISD. 


Conclusions of Law
1.
This Hearing Officer has jurisdiction over this matter pursuant to Texas Education Code, Subchapter F, Sections 21.251-21.257.

3.
North Forest ISD demonstrated by a preponderance of the evidence that Mr. Byrd physically assaulted Paul W., one of his special education students with a computer cable on October 23, 2000.

4.
The physical assault of Paul W. by Mr. Byrd, after having been previously warned not to engage in such conduct, constitutes good cause for termination of Mr. Byrd's Term Contract by North Forest ISD.

5.
Mr. Byrd's failure to comply with North Forest ISD policies and procedures concerning student discipline and corporal punishment, after having been notified and counseled on said policies and procedures, and after having been suspended for five days for repeated violations of said policies and procedures, constitutes "good cause" for terminating Mr. Byrd's Term Professional Contract with North Forest ISD. 


Decision and Recommendation

Based upon the foregoing Findings of Fact and Conclusions of Law, I recommend that the Administration's proposal to terminate Mr. Clifford H. Byrd's Term Contract with North Forest ISD be upheld and that Mr. Byrd's contract be terminated effective immediately upon final Board of Trustee action.


SIGNED this ______ day of December, 2000.
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