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PROPOSAL FOR DECISION

Statement of the Case
Respondent Nolan Kinsey appeals the decision of Petitioner Quinlan Independent School District (QISD) to propose the termination of his contract as Superintendent for QISD
. QISD alleges that it has good cause to terminate Dr. Kinsey’s contract.

 
Dr. Kinsey denies the allegations made by the District and contends that his actions do not constitute good cause for termination. Dr. Kinsey further contends that QISD’s action in proposing the termination of his contract was in violation of the Open Meetings Act. Finally, Dr. Kinsey contends that QISD violated his right to due process by failing to provide sufficient notice of the claims against him.

Dr. Kinsey is represented by Joseph Mastrogiovanni and John Schorsch of the firm Mastrogiovanni, Schorsch & Mersky, P.C. in Dallas, Texas. QISD is represented by Andrew Chance and Blake Powell of the firm Powell, Chance & Leon, L.L.P. in Austin, Texas. Cynthia L. Hill is the Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.


Findings of Fact
After due consideration of the credible evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following findings of fact:


General Findings
1.
Quinlan Independent School District is a Texas Independent School District, duly existing under the laws of the State of Texas.

5. Dr. Nolan Kinsey, at all material times since 1994, has been employed pursuant to written contract, as the Superintendent of Schools for the Quinlan Independent School District.

Meetings and Notices
1. On January 2, 1998, three members of the Board of Trustees for the Quinlan Independent School District, met with an attorney from the law firm of Powell, Chance & Leon, L.L.P. to discuss concerns they had with the performance of Dr. Kinsey.

2. At the January 2, 1998 meeting, those participants discussed issues ultimately set forth in a March 4, 1998 letter from the QISD to Dr. Nolan Kinsey setting forth the bases for his proposed termination as Superintendent of Schools for the Quinlan Independent School District.

3. No notice of the January 2, 1998 meeting was provided to the public or to other board members of the Quinlan Independent School District. 

4. On February 6, 1998, one or more members of the Board of Trustees for the QISD met with an attorney with the law firm of Powell, Chance & Leon, L.L.P. Matters related to the proposed termination of Dr. Kinsey were discussed at that meeting.  No notice of this meeting was provided to the public or to other Board members.

5. On February 6, 1998, the Board of Trustees of the Quinlan Independent School District posted a Notice of Agenda for a February 9, 1998 meeting.  The February 6, 1998 Notice of the Meeting of the Board of Trustees of the Quinlan Independent School District provided that the Board would “consider and act upon Superintendent’s contract extension, yearly evaluation, and growth plan” and “discuss and act upon Superintendent’s contract”. 

6. On February 9, 1998, a meeting of the Board of Trustees of the Quinlan Independent School District the Board was held. During the meeting, the Board convened into closed session to discuss Dr. Kinsey’s performance. The Board reconvened in open session and voted to propose the termination of Dr. Nolan Kinsey as the Superintendent of Schools for the Quinlan Independent School District. The Board further voted to place Dr. Kinsey on Administrative Leave with pay pending the completion of any hearing or termination proceeding. The specific reasons for the proposed termination were not provided to during open session Dr. Nolan Kinsey  at the February 9, 1998 meeting. 

7. On March 4, 1998, Mr. Rich Ryan, as President of the Board of Trustees for the Quinlan Independent School District, transmitted a letter to Dr. Nolan Kinsey setting forth the reasons for his proposed termination as Superintendent of Schools for the Quinlan Independent School District (the “Notice Letter”).

8. The Notice Letter stated that the reasons for Dr. Kinsey’s proposed termination were as follows:

a.
Respondent knowingly or intentionally made or permitted the making of a false record for or statement to the retirement system in an attempt to defraud the retirement system;

b.
Respondent knowingly or intentionally received as salary money that should have been deducted from the TRS member’s salary;

c.
Respondent knowingly or intentionally violated Section 25.22 of the rules of the Teacher Retirement System of Texas and engaged in misconduct related to the unauthorized increase of the superintendent’s salary;

d.
Respondent exceeded the authority of the office of superintendent as delegated by the Board of Trustees including, but not limited to;

I.
The unauthorized withdrawal from the Tri-County Special Education Cooperative;

ii.
Expenditure of public funds to purchase a portable facility to create a Quinlan ISD Alternative Education Program, without Board approval or consultation;

iii.
Withdrawal from area alternative education programs without consultation with the Board of Trustees and without its approval;

iv.
The misconstruction, deliberate or otherwise, of the Texas Association of School Boards’ Compensation Study (and its accompanying recommendations) as well as the reduction, without Board approval, direction or consultation, of the salaries of a number of District employees.

e.
Respondent failed to meet the specific duties of the superintendent of schools as identified in Quinlan ISD Board Policy BJA (Legal) and Tex. Educ. Code 11.201.

f.
Respondent failed to meet the specific duties of the superintendent of schools as identified in Quinlan ISD Board Policy BJA (Local), specifically

I.
Work with the staff, board and community in curriculum planning (BJA Local)(2);

ii.
Assist the Board in evaluating the effectiveness of school programs (Policy BJA Local (6);

iii.
Demonstrate skill in anticipating, managing and resolving conflict (Policy BJA Local (7));

iv.
Develop and recommend pay systems, pay increases or adjustments for personnel (BJA (Local)(13);

v.
Promote a positive work environment that fosters high staff morale and excellence within the district (Policy BJA Local (15);

vi.
Accurately prepare and submit in a timely manner any and all reports required by the Board, TEA, other federal and state agencies (Policy BJA (Local)(17);

vii.
Ensure District compliance with all applicable state and federal requirements (Policy BJ (Local)(32);

viii.
Keep the Board continuously informed on issues, need, and operations of the District BJA (Local)(33)

ix.
Exercise discretion and good judgment in matters not covered by Board policy (BJA (Local)(33);

g.
Respondent was insubordinate or failed to comply with official directives, specifically, failing to post items requested by Board members on the agendas for Board meetings; and

h.
Respondent was responsible for the unauthorized removal, destruction, and/or falsification or records or other documents related to the District’s activities.

9.
The Notice Letter was neither  voted on nor presented at a meeting of the Board of Trustees for QISD.


Procedural Findings
1.
On February 18, 1998, prior to receipt of the Notice Letter, Respondent requested that an Independent Hearing Examiner be assigned to this matter, pursuant to Chapter 21, Subchapter F of the Texas Education Code.  Cynthia L. Hill, Certified Independent Hearing Examiner, was assigned to this matter on February 19, 1998.

2.
On March 18, 1998, following receipt of the Notice Letter, Respondent made a second request to the Texas Education Agency that an Independent Hearing Examiner be assigned to this matter.

3.
On March 20, 1998, the Texas Education Agency advised that Cynthia Hill would continue to handle the hearing process as assigned on February 19, 1998, and that no new docket number would be issued for this matter.

3.
The parties agreed on or about March 17, 1998 to extend the time period for issuing the Independent Hearing Examiner’s proposal in this case until April 16, 1998.  A second agreement was entered between the parties to extend the time period for issuing the Independent Hearing Examiner’s proposal in this case until April 20, 1998

4.
On March 16, 1998, Respondent submitted a Motion for Summary Disposition alleging that the Notice of Meeting of the Board of Trustees of the Quinlan Independent School District dated February 6, 1998 was inadequate under the Texas Open Meetings Act.  Such motion was denied by order of the Independent Hearing Examiner dated March 19, 1998.

5.
The hearing before the Independent Hearing Examiner took place on April 1-3, 1998.

Specific Allegation Findings
Tri-County Special Education Cooperative
1. At all material times, Quinlan Independent School District was a member district of the Tri-County Special Education Cooperative.

2. On August 11, 1998, the Board of Trustees for the Quinlan Independent School District authorized Dr. Nolan Kinsey to provide a letter of intent to withdrawal from the Tri-County Special Education Cooperative.

3. By letter dated October 22, 1997, Dr. Kinsey advised the Tri-County Special Education Cooperative that QISD intended to discontinue participation in the Tri-County Special Education Cooperative as of January 1, 1998.

4. The matter of the withdrawal of the Tri-County Special Education Cooperative was discussed at several duly noted meetings of the Board of Trustees for the Quinlan Independent School District.  The Board authorized the employment of legal counsel to discuss the legal parameters of the withdrawal and approved a mediation of the withdrawal. 

5. No evidence was presented that the Quinlan Independent School District had, in fact, withdrawn from the Tri-County Special Education Cooperative as of the date of the hearing in this matter.

Expenditure of Public Funds
5. QISD has alleged that Dr. Nolan Kinsey exceeded his authority in expending public funds to purchase portable facility to create a Quinlan Independent School District Alternative Education Program.

5. No evidence was presented to demonstrate that a portable facility was purchased for the purposes of creating a Quinlan Independent School District Alternative Education Program. Rather, the evidence showed that a portable facility was leased at the direction of Dr. Kinsey for use in a proposed Quinlan Independent School District Alternative Education Program. 

3.
No evidence was presented that funds had been expended in connection with the lease of the portable facility.

Withdrawal From Boles AEP
1. QISD contends that Dr. Kinsey exceeded the authority of his office by committing an unauthorized withdrawal from the Boles Alternative Education Program without consultation with the Board of Trustees and without its approval. 

2. No direct evidence was proffered by QISD demonstrating that any withdrawal from the Boles Alternative Education Program occurred.  Moreover, no evidence of any written or oral contracts obligating Quinlan Independent School District’s participation in any Alternative Education Program was provided.  

3. Ms. Vaudrene Hunt, a Board member of the Quinlan Independent School District, testified that Dr. Kinsey was expressly authorized by the Board to withdrawal from the Boles Alternative Education Program. Nonetheless, no evidence was produced to demonstrate that the QISD was obligated to participate in the Boles Alternative Education Program or withdrew from the Boles  Alternative Education Program.

Salary Reductions

1.
In July 1997 a Salary Study and Compensation Plan for Administrative/Professional and Auxiliary Employees (the “Salary Study”) was prepared by the Texas Association of School Boards. The Salary Study was presented by Ms. Elaine Langston to the entire Board in July 1997.  The entire Board was presented with a copy of the Salary Study. 

2.
On August 27, 1997 the QISD Board approved  the budget for the 1997-1998 school year.  The Board agreed that had approved the Salary Study by adopting the 1997-1998 budget. 

3
The 1997-1998 QISD budget contained salary cuts for a small number of employees.

4.
At least two of the employees who received salary reductions for the 1997-1998 school year were extremely upset. One of these employees, Shanda Deweese, resigned her position with the district. Another employee, Carolyn Miller, filed a grievance with the district requesting reinstatement of her 1996-1997 salary. On November 10, 1997 the Board upheld the Level II denial of Ms. Miller’s grievance. 

4. On numerous occasions at duly noted Board meetings, the Board of Trustees discussed the Salary Study and salary reductions. The Board of Trustees was divided on the implementation of the Salary Study and reductions.  The Board minutes indicate that Ms. Vaudrene Hunt approved any reductions in salaries.  Mr. Bill Slaughter also approved reduction in salaries on a perspective basis.  Ms. Michelle Harrison also approved reductions in salaries.  

Texas Retirement System
4. Dr. Kinsey, as well as three other employees of the Quinlan Independent School District, included a health insurance premium as part of their salaries for purposes of reporting to the Texas Retirement System (“TRS”).

4. Dr. Kinsey paid income taxes on this health insurance premium.

4. Dr. Kinsey provided the auditors and all other relevant personnel with accurate evidence of his allocation.  Dr. Nolan Kinsey did nothing to attempt to hide or conceal his allocation or his belief that the allocation was appropriate.

4. By letter dated January 5, 1998, the District’s auditors questioned the inclusion of the insurance premiums in the Superintendent’s salary for TRS reporting purposes and stated that it was in violation of TRS rules. Additionally, the District’s insurance coordinator questioned the inclusion of insurance premiums in Dr. Kinsey’s salary. Both the auditor and the insurance coordinator testified that in their experience this was improper. However, neither of these witnesses was qualified to render a legal opinion regarding the interpretation of TRS rules and regulations.

4. Despite being advised of the concerns regarding TRS reporting, no evidence was presented that Dr. Kinsey made any inquiries regarding the propriety of inclusion of insurance premiums in his salary.

4. The Texas Retirement System has been apprised of the allocations, and at the point and the time of the hearing, had directed the Quinlan Independent School District to take no corrective action. 

Insubordination and Conflict with Board Members
1. Despite a request from Board President Rich Ryan, Dr. Kinsey failed to place agenda items for the January 12, 1998 Board meeting in the order requested by Mr. Ryan. Dr. Kinsey testified that he had requested additional information from Mr. Ryan that was not forthcoming.

2. On Friday, February 6, 1998, Mr. Rich Ryan appeared at the office of the Superintendent for the purpose of requesting an agenda item be presented on the notice for the February 9, 1998 Board meeting.  Mr. Ryan appeared after 4:00 p.m. on Friday.  

3. Board policy provides that a party must present any requested agenda items no later than Noon on the Thursday  prior to the scheduled Board meeting.

4. The meeting between Mr. Ryan and Dr. Kinsey on February 6, 1998 was extremely confrontational. At one point, Dr. Kinsey instructed his secretary, Terry Burleson, to summon the police. Mr. Ryan, Mr. Slaughter and Mr. Chance were escorted from the administrative offices of QISD by the local police.

5. In addition to the confrontational meeting of February 6, 1998, the Board minutes reflect numerous conflicts between the Superintendent and the Board.

6. The evidence shows that there has been a breakdown in communication between the Board and the Superintent. 

Removal, Destruction, or Falsification of Records or Documents:
6. Quinlan Independent School District produced evidence that certain documents were maintained by Dr. Nolan Kinsey in his offices.  Those documents were located in certain file cabinets to which Dr. Kinsey had the only key. These documents are missing.

6. Other than the fact that Dr. Kinsey had the only key to the filing cabinet, no evidence was presented that Dr. Nolan Kinsey falsified, destroyed or otherwise removed any district documents without authorization. No witnesses testified that they observed Dr. Kinsey removing files from his office.

6. Other employees of the District reported that files were missing from locked desk drawers.

Failure to Meet Superintendent Duties
1. Dr. Kinsey directed his secretary, Terry Burleson, to not retrieve a certified letter. 

2. No evidence was presented that Dr. Kinsey did not himself retrieve the certified letter.  No evidence was produced by the Quinlan Independent School District on the issue of what the certified mail was, whether personal or otherwise, or that it was not ultimately retrieved.

3. Dr. Kinsey employed, as a special education teacher, an individual who was not certified in special education, and, in fact, was not certified. Assistant Superintendent Debra Crosby, attempted to discuss this matter with Dr. Kinsey. Dr. Kinsey informed her that he could certify this individual. However, the Texas Education Agency ultimately held that this person could not be certified for a position as a special education teacher. 

4. No evidence was presented that any special circumstances existed that would have allowed for the employment of non- certified personnel.


Discussion
Based on the tenor of this hearing, the arguments and allegations of counsel, and the extensive pre-hearing publicity this matter has generated, it is clear there is a serious breakdown in the relationship between the Superintendent and certain members of the Board of Trustees for QISD. However, the Independent Hearing Examiner is not called upon to mediate personality disputes, communication problems or governance issues. Rather, the Independent Hearing Examiner’s duty is to determine the validity of Respondent’s defenses and whether good cause exists for the termination of Dr. Kinsey’s contract based  on the evidence introduced at the hearing in this matter. Accordingly, the deterioration of the relationship between Dr. Kinsey and the Board is only relevant to the extent it concerns the good cause determination.

Open Meeting Violations
As an initial matter, Dr. Kinsey  complains that his proposed termination violates the Texas Open Meetings Act and local policy, and, accordingly, is void. In essence, Dr. Kinsey asserts three bases for this position: (1) that the January 2, 1998 and February 6, 1998 meetings between certain Board members and the District’s attorney were in violation of the Open Meetings Act; (2) that the February 6, 1998 Notice of Board Meeting was inadequate under the Open Meetings Act; and, (3) that the March 4, 1998 Notice Letter authored by the Board President was in violation of the Open Meetings Act and local policy. The Independent Hearing Examiner has already held in connection with her Order dated March 19, 1998 on the Motion for Summary Disposition, that the February 6, 1998 Notice of Board Meeting was sufficient under the Open Meetings Act. Dr. Kinsey’s other contentions will be addressed herein.

With regard to the January 2, 1998 and February 6, 1998 meetings, Dr. Kinsey, through his counsel, has made no secret that he claims these meetings constitute criminal violations of the Open Meetings Act. The Independent Hearing Examiner stresses that no opinion is being expressed about the legality of any actions taken by Board members or their attorneys. This is not the proper forum and the Independent Hearing Examiner has no authority to issue rulings on allegations of criminal conduct. The only relevance this contention has to the present case is whether these meeting constitute a reason to invalidate the proposed termination. 

Actions taken by a governmental body in violation of the Open Meetings Act are void and cannot be ratified. Fielding v. Anderson, 911 S.W.2d 858 (Tex.App.–San Antonio 1995, writ denied);  Ferris v. Texas Board of Chiropractic Examiners, 808 S.W.2d 514, 517 (Tex. App-- Austin 1991, writ denied). However, Texas courts have held that this does not mean that once a governmental body has done a void act, that the situation cannot be corrected. Ferris, 911 S.W.2d at 864. Assuming arguendo that the meetings on January 2, 1998 and February 6, 1998 were not in compliance with the Open Meetings Act, , the evidence established that the February 9, 1998 meeting at which Dr. Kinsey’s contract was proposed for termination was in compliance and that the QISD voted on such proposal in compliance with the Open Meeting Act. Accordingly, the actions of the Board will not be invalidated on this basis. Ferris, 911 S.W.858, 864.

Dr. Kinsey further complains that the Notice Letter was not approved or voted upon prior to being issued. The evidence reflects that prior to voting, the Board convened in executive session to discuss Dr. Kinsey’s performance. There is no evidence concerning whether or not the specific reasons for Dr. Kinsey’s termination were discussed at that time. The evidence further shows that following reconvening in open session, one Board member requested that the specific reasons for Dr. Kinsey’s proposed termination be provided in open session. No reasons for the proposed termination were recited in open session of the February 9, 1998 meeting. 

It is clear that Dr. Kinsey was entitled to receive written notice of the reasons for his proposed termination. However, Dr. Kinsey has cited no authority for the proposition that the Board must meet to approve the written notification letter. The Independent Hearing Examiner agrees that a more prudent course of action would have been for the Board to specifically approve the Notice Letter. However, evidence establishes that the Board: (1) met in closed session and discussed Dr. Kinsey’s performance; (2) reconvened in open session and voted to propose his termination; and, (3) will again met and vote on the validity of the reasons for his proposed termination. Other than the proposal for termination, the Board has yet to take any final action against Dr. Kinsey. For these reasons the Independent Hearing Examiner does not find a violation of the Open Meetings Act with regard to the Notice Letter. 

Good Cause  

The material issue before the Independent Hearing Examiner in this cause is whether Petitioner has established that good cause exists to terminate Respondent’s employment contract prior to the expiration of its term. Texas Education Code §21.156 permits the Board of Trustees of an independent school district to terminate the employment contract of its superintendent of schools for “good cause, as determined by the Board of Trustees.” The Texas legislature has not adopted a statutory definition of “good cause”  for termination of the employment of a superintendent under a term contract of employment, as it did at Texas Education Code §21.104 for termination of continuing contract teachers. Rather, the legislature has specifically delegated to the board of trustees the authority to establish what constitutes “good cause” for termination of a superintendent’s contract for employment.  Tex. Educ. Code §21.211(a)(1).

Under Texas common law, “good cause” to terminate an employee has been generally established to consist of conduct that has a tendency to injure the employer’s business or financial interest, or disobedience of reasonable rules of the employer that are known to the employee.  Watts v. St. Mary’s Hall, Inc., 662 S.W.2d 55, 58 (Tex. App.–San Antonio 1983, writ ref’d n.r.e.).  In Winograd v. Willis, 789 S.W.2d 307, 311 (Tex. App.–Houston [14th Dist.] 1990, writ denied), the court approved a jury charge defining “good cause” for the termination of an employment agreement as follows:

Good cause means a failure of an employee to perform those duties in the scope of his employment as a person of ordinary prudence would have done under the same or similar circumstances, or the commission of acts by the employee in the scope of his employment which a person of ordinary prudence would not have done under the same or similar circumstances.

Substantially the identical jury instruction was approved in Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 578 (Tex. App.–Houston [1st Dist.] 1992, no writ);  See also e.g. Texas Education Code §21.104 (adopting as the  “good cause” standard for termination of teachers under a probationary continuing contract the “failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state” ).

The office of superintendent of schools is of particular significance to an independent school district. The superintendent of schools “is the educational leader and the chief executive officer of the school district,” charged with implementing the policies adopted by the Board of Trustees.  Tex. Educ. Code §11.201.  Because of the intimate relationship between the superintendent of schools and board of trustees, the working relationship between the superintendent of schools is of particular significance.  Indeed, the Fifth Circuit has held that the superintendent of schools holds a “confidential” relationship with the Board of Trustees, and as the person responsible for carrying out school board policies, the superintendent occupies a “sensitive, high-level policy making position in relation to the Board.”  Kinsey v. Salado Independent School District, 950 F.2d 988, 995 (5th Cir. 1992) (en banc) cert. denied 540 U.S. 941 (1992).  For this reason, the court acknowledged, a “close working relationship between board and superintendent is essential.”  Id.

In determining whether good cause exists in this case for the termination of Dr. Kinsey’s contact, the Independent Hearing Examiner finds that QISD did not meet its evidentiary burden of proof on several specific allegations. These allegations include, but, are not limited to, the alleged withdrawal from the Tri-County Special Education Cooperative and the Boles Alternative Education Program, misconstruction of the Salary Study, and unauthorized expenditure of District funds. However, the evidence established the following: (1) Dr. Kinsey placed a non-certified person in a position requiring certification; and (2) Dr. Kinsey failed to meet acceptable standards of conduct in his relationship with the Board.  

As set forth in the Findings of Fact, the evidence established that Dr. Kinsey employed a special education teacher who lacked special education teaching certification.  The Assistant Superintendent of Schools, Debra Crosby, brought this to Respondent’s attention, and was informed that Respondent was superintendent of schools, “ and he could certify whoever he needed to.”  The Texas Education Agency later ruled that a school district could not issue a special education teaching permit. Dr. Kinsey’s expert witness testified that in the absence of special circumstances, none of which had been shown, this action was inappropriate. 

The evidence in this case also clearly established a break-down in the relationship between the superintendent of schools and the board of trustees. While some of the break-down in the relationship between board and superintendent may be ascribed to poor communication, the evidence established that where a superintendent believes confusion exists on the board of trustees, a reasonably prudent superintendent would take affirmative actions to clarify the misunderstanding.  In this case, substantial evidence exists to support Petitioner’s contention that Respondent failed to act in such a fashion.  Failure to act as a reasonably prudent superintendent of schools would under the same or similar circumstances constitutes good cause for termination.

Finally, with regard to the allegations concerning the TRS reporting, the Independent Hearing Examiner notes that despite evidence regarding the impropriety of the allocation, the TRS has not stated that what Dr. Kinsey has done is impermissible. Furthermore, Dr. Kinsey has steadfastly maintained that what he is doing is permitted under TRS rules, as he understands them. The fact that Dr. Kinsey has made no attempt to obscure his actions supports his belief that his actions are not an knowing or intentional violation of TRS rules. Until such time as the TRS finds that Dr. Kinsey’s inclusion of insurance proceeds are improper, the Independent Hearing Examiner makes no findings regarding the propriety of his actions.

 
Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing findings of fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

4. The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

4. The proposed termination of Dr. Kinsey is not void under the Texas Open Meetings Act.

4. Pursuant to § 21.212 of the Texas Education Code, a Board of Trustees may discharge a superintendent for good cause during the term of a written contract.

4. Due Process requires that the Board of Trustees of an Independent School District must present a Superintendent who is being suspended or proposed to be discharged with a discernible list of charges upon which that suspension and proposed termination is based providing an explanation of the District’s evidence set out sufficient detail to fairly enable the superintendent to apprise the superintendent of the charges asserted. 

4. The Notice Letter dated March 4, 1998, satisfies Dr. Kinsey’s right to due process. 

4. The Quinlan Independent School District demonstrated good cause for the suspension and proposed termination of Dr. Nolan Kinsey as Superintendent of Schools for the Quinlan Independent School District based on the following conduct: (1) placing a non-certified person in a position requiring certification; and (2) failing to meet acceptable standards of conduct in his relationship with the Board.  


Recommendation
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I recommend that the Board of Trustees for the Quinlan Independent School District adopt the foregoing Findings of Fact and Conclusions of Law and terminate Dr. Kinsey’s employment contract.

Signed and issued this 20th day of April 1998.

______________________________

CYNTHIA L. HILL

Certified Independent Hearing Examiner

�	As an introductory matter, it should be noted that Dr. Kinsey is also disputing his suspension with pay pending the outcome of this proceeding. The Independent Hearing Examiner finds and has advised that parties that Dr. Kinsey has no statutory right to a hearing under Chapter 21, Subchapter F of the Texas Education Code for a suspension with pay. TEX. EDUC. CODE § 21.251. Accordingly, this Proposal for Decision is limited solely to the proposed termination. 





�	The Hearing Examiner notes that Dr. Kinsey presented no evidence that he inquired as to the propriety of his actions after being advised that they were allegedly impermissible by the District’s auditor. However, the District has not alleged that failure to seek clarification on this matter was a reason for the proposed termination.   
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