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DALLAS
§
BEFORE THE HEARING EXAMINER

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
             STEPHEN C. COEN

v.
§



§

GARY BOWERS,
§


§

Respondent.
§
         THE STATE OF TEXAS


PROPOSAL FOR DECISION

Statement of the Case
Petitioner, Dallas Independent School District (“DISD”), proposes to terminate the  contract of H. Grady Spruce High School (“Spruce”) teacher Gary Bowers (“Mr. Bowers”).  Notice of the proposed termination was given to respondent Mr. Bowers by DISD, through Spruce High School Principal John L. Washington , by letter dated May 26, 1997.  Mr. Bowers requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code, requesting the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Mr. Bowers’ request was received by the TEA Division of Hearings and Appeals on June 16, 1997.  On June 17, 1997, the TEA appointed the undersigned hearing examiner to preside in this matter.

The hearing in this matter was held before the examiner in Dallas, Texas on September 29 and 30, 1997.  Petitioner DISD was represented by Sonya D. Hoskins, Esq., Robinson, West & Gooden, P.C., 6th Floor NationsBank, 400 South Zang Boulevard, Dallas, Texas 75208.  Respondent was represented by James P. Barklow, Jr., 6116 N. Central Expressway, Suite 500, Dallas, Texas 75206.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).  The parties agreed to waive and extend the 45-day deadline for the issuance of this decision to October 14, 1997.

The parties have filed requested findings of fact and conclusions of law.  To the extent not adopted herein, such requests are denied.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact:

1.
Respondent is an auto mechanics instructor with DISD at H. Grady Spruce High School and has been so employed for the past six years.  [Tr. 21 & 307].

2.
Prior to the circumstances which led to the instant proceedings, respondent’s performance evaluations have always indicated that he met or exceeded expectations.  [Exs. K, L, M, N, Q, R & S].

3.
By letter dated May 26, 1997, respondent was notified by Principal John L. Washington that, subject to his right to request a hearing, that he had recommended that respondent be discharged from his employment due to his alleged:

Failure or refusal to comply with policies, orders and directives of the Board, General Superintendent, and/or designees. [DF (Local) number 1]

Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of other professional public employees of the District. [DF (Local) number 2]

Stealing or misappropriation of property of the District, or property of others on District premises. [DF (Local) number 16]

Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  [DF (Local) number 24].

The failure of the employee to meet the acceptable standards of conduct for employees in like or similar positions, or where the retention of the employee is detrimental to the best interest of the District.  [DF (Local) number 25].

Any other reason constituting “good cause” under Texas law. [DF (Local) number 32].

[Ex. 2; see Tr. 10 & 11].  The specific reasons cited, in petitioner’s termination letter, for respondent’s proposed termination are respondent’s alleged:

[d]ecision to sell school property without appropriate prior approval.

Failure to follow accounting procedures for the School Activity Fund.

Failure or refusal to submit receipts for alleged purchases with school funds.

[Ex. 2; see Tr. 10, 11 & 326].

4.
A “School Activity Fund” is an account established by the school for the purpose of accounting for receipts and disbursements of school funds associated with a particular school club or organization.  [Tr. 160-163; Exs. 8 & 10].

5.
Throughout the 1996-97 school year, Spruce High School maintained separate accounts for School Activity Funds in various divisions, including homemaking, cosmetology, body shop and auto mechanics. [Tr. 22-23; Exs. 8 & 10].

6.
Throughout the 1996-97 school year, and in prior school years, H. Grady Spruce High School maintained an Auto Mechanics School Activity Fund wherein respondent was listed as the advisor.  [Tr. 172-173; Ex. 10].

7.
Prior to the 1996-97 school year, and during the 1996-97 school year, respondent made deposits to the Auto Mechanics School Activity Fund and was familiar with the operation of the fund.  [Tr. 449-452; Ex. 10].

8.
At the beginning of the 1996-97 school year, each teacher at H. Grady Spruce High School was provided with a booklet which described the school’s policies and procedures regarding fund raising activities.  [Tr. 123, 157, 161, 202-203 & 309; Exs. 7 & 8].  

9.
Throughout the 1996-97 school year, it was DISD and Spruce High School policy that no monies were to be left in the Spruce High School building overnight.  [Ex. 8]. 

10.
Throughout the 1996-97 school year, it was Spruce High School policy that all receipts from school fund raising activities be deposited each day in the school activity fund. [Tr. 121-124, 161-162, 171 & 390; Exs. 7 & 8].

11.
Each school day throughout the 1996-97 school year, an announcement was made over the Spruce public address system directing employees to turn in each day all receipts from school fund raising activities. [Tr. 123, 133-34].

12.
Throughout the 1996-97 school year, it was Spruce’s policy that school fund raising receipts were to be turned in to the school’s bookkeeper, Marie Jenkins.  [Tr. 154; Exs. 7 & 8].

13.
Throughout the 1996-97 school year, it was Spruce’s policy that expenditures of school funds required submission of a check requisition form to the school’s bookkeeper and the approval of the school’s principal. [Tr. 162, 169-170; Exs. 7 & 8].

14.
During the summer of 1996, Nancy Schaadt telephoned H. Grady Spruce High School and stated her desire to donate an automobile.  Someone at the school gave her respondent’s telephone number and suggested that she speak with him.  Ms. Schaadt later called respondent directly or respondent called Ms. Schaadt.  [Tr. 48, 49, 245, 443-444].

15.
In October 1996, Nancy Schaadt donated a 1987 Honda Civic automobile to H. Grady Spruce High School. [Tr. 24; Ex. 3].

16.
A friend of respondent’s picked Ms. Schaadt’s vehicle up at her home and took it to H. Grady Spruce High School.  Respondent went to Ms. Schaadt’s residence and obtained the title to the vehicle. [Tr. 49-51].

17.
By letter dated October 21, 1996, respondent thanked Ms. Schaadt for her donation of the vehicle “to the H. Grady Spruce Auto Mechanics” and appraised the vehicle to be worth $3,000.00.  Respondent signed the letter, which is on H. Grady Spruce High School letterhead, in his capacity as an H. Grady Spruce High School auto mechanics instructor.  [Ex. 3].

18.
Respondent did not inform the principal of H. Grady Spruce High School, John Washington, that he had received the automobile. [Tr. 28].

19.
On November 19, 1996, respondent sold the automobile to Billy Shaw, a teacher at H. Grady Spruce High School, for $1,000.00.  [Tr. 28, 29, 118-119; Ex. 4].

20.
When he purchased the automobile, it was Mr. Shaw’s impression that respondent was selling the vehicle for a friend. [Tr. 120, 133, 140-141].

21.
Petitioner did not have title to the vehicle Mr. Shaw purchased from respondent. [Tr. 138]. 

22.
Respondent did not notify Mr. Washington of his intention to sell the automobile and did not obtain Mr. Washington’s permission to do so prior to selling the vehicle to Mr. Shaw. [Tr. 28-29].

23.
Mr. Washington first became aware of the sale in May of the following year. [Tr. 308].

24.
On or about May 10, 1997, Mr. Washington telephoned respondent, asked him whether he sold the vehicle donated by Ms. Schaadt, and asked him what he did with the proceeds.  [Tr. 267-271 & 311].  Respondent told Mr. Washington that he sold the vehicle and that he had purchased jackets for students with the proceeds. [Id.].  During that conversation, respondent told Mr. Washington that he could not identify the students for whom the jackets were allegedly purchased. [Tr. 311-312].  At no time during the conversation did respondent suggest that the proceeds were put to any other use than to purchase jackets. [Tr. 267-271 & 312].

25.
Respondent did not deposit any portion of the $1,000.00 he received from the sale of Ms. Schaadt’s vehicle with the school until June 30, 1997. [Tr. 169; see 145-146 & 154-156; Ex. 9].

26.
Prior to the issuance of respondent’s notice of proposed termination, Mr. Washington asked respondent to submit the receipts for the jackets or to identify the students for whom the jackets were allegedly purchased.  [Tr. 41-42, 235-236].  Respondent failed to do so. [Id.]

27.
While respondent testified that he used a portion of the proceeds to purchase six school jackets for students, he was unable to identify any of the students for whom he allegedly purchased jackets. [Tr. 34, 84-85].

28.
Respondent did not inform Mr. Washington that any proceeds from the sale of the vehicle were stored in respondent’s desk at H. Grady Spruce High School.  [Tr. 32, 33, 41 & 104].

29.
Respondent’s desk at H. Grady Spruce was not capable of being locked. [Tr. 104].

30.
On June 30, 1997, respondent contacted Randy Poteet, a H. Grady Spruce High School employee, and asked him to escort him to his classroom. [Tr. 88, 143-144 & 153].

31.
Mr. Poteet would have simply unlocked the door for respondent, but respondent advised Mr. Poteet that he was not to go into the classroom unescorted and asked that Mr. Poteet accompany him. [Tr. 144 & 147].

32.
Mr. Poteet was present when respondent found some receipts in his desk, but then was unexpectedly called away.  [Tr. 144].  When Mr. Poteet returned, respondent showed him $402.52 in cash and indicated that he had retrieved it from his desk.  [Tr. 144-147; Ex. 9].

33.
After showing the $402.52 to Mr. Poteet, respondent deposited the money with the school. [Tr. 145-146 & 154-156; Ex. 9].


Ultimate Facts
34.
During the 1996-97 school year, it was the policy of H. Grady Spruce High School that all receipts of school funds be deposited each day with the school.

35.
Ms. Schaadt donated her 1987 Honda to H. Grady Spruce High School.

36.
Respondent accepted Ms. Schaadt’s donation of her vehicle on behalf of H. Grady Spruce High School.

37.
Respondent was aware of the school’s policies regarding the receipt of expenditures of school funds when he sold the vehicle donated by Ms. Schaadt.

38.
The proceeds from the sale of Ms. Shaadt’s automobile are the property of Spruce High School and DISD.

39.
Respondent’s failure to deposit the receipts from the sale of the vehicle donated by Ms. Schaadt violated the school’s policies regarding the receipt and deposit of school funds.

40.
To the extent respondent used any of the receipts from the sale of the vehicle donated by Ms. Schaadt to pay for school jackets or other school expenses, such expenditures and reimbursements were made without the requisite prior approvals, and thus violated the school’s policies regarding the expenditure of school funds.


Discussion
Petitioner must prove by a preponderance of the evidence that it had good cause to propose termination of respondent’s contract of employment.   Tex. Ed. Code § 21.256(h). 

Respondent unequivocally denied all allegations that he stole or misappropriated any funds or other property.  In his opening statement and again in Respondent’s Summation Argument, respondent announced his intention to resign his position and asserted that he instituted the instant proceedings solely so he would have the opportunity to refute all such allegations.  [Tr. 12 & 116; Respondent’s Summation Argument, p. 2].

Respondent also takes the position that the property in question was never the property of petitioner; and thus, petitioner’s policies, orders and directives concerning accounting procedures for school funds were inapplicable with respect to such property.  [Respondent’s Summation Argument, pp. 1-3].

While respondent does not bear the burden of proof, it is incumbent upon him to present evidence in support of any factual findings he would have the hearing examiner make.  During the trial, respondent offered a plausible accounting for all of the proceeds from the sale of Mr. Shaw’s vehicle, i.e.:

$1,000.00

Honda Proceeds

   <402.52>

Cash turned in

   $597.48



   <200.00>

Downpayment for jackets for students

   $397.48

     <70.44>

Payment for jackets on delivery

    $327.04

   <327.04>

Payments to Bill’s Auto for school bills

       $0.00

[Tr. 358-359].  However, there are serious gaps in respondent’s proof of the facts supporting this theory.  A document purporting to be a receipt for the jackets was admitted only for the purpose of illustrating Mr. Bowers’ testimony, and not for the truth of the matters asserted therein, because respondent failed to authenticate the document.  [Tr. 84; Ex. G].  Moreover, Mr. Bowers was unable to identify even one student for whom he allegedly purchased the jackets.   Considering the foregoing, and the entire record, respondent failed to establish that the proceeds  from the sale of Ms. Schaadt’s vehicle were applied as set forth above.  Nevertheless, following a careful review of  the entire record, I conclude that petitioner has not met its burden of proving that respondent stole the proceeds from the sale of Ms. Schaadt’s vehicle.

There is insufficient evidence in the record to support respondent’s theory that Ms. Schaadt donated her vehicle to him for the benefit of the children or otherwise intended for her donation to take some form other than a donation to Spruce High School.  Respondent did not offer Ms. Schaadt’s testimony to support this theory and the record as a whole does not support the theory.  Indeed, the preponderance of the credible evidence in the record supports the finding that Ms. Schaadt donated her automobile to Spruce High School.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may discharge a teacher for good cause.

3.
Petitioner has not demonstrated by a preponderance of the evidence that respondent stole or misappropriated school funds.

4.
Petitioner demonstrated by a preponderance of the evidence that respondent failed or refused to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.

 
5.
Petitioner demonstrated by a preponderance of the evidence that respondent failed to meet acceptable standards of conduct for employees in like or similar positions and that the retention of respondent is detrimental to the best interest of the District.

6.
Petitioner demonstrated by a preponderance of the evidence that respondent sold school property without appropriate prior approval.

7.
Petitioner demonstrated by a preponderance of the evidence that respondent failed to follow accounting procedures for the School Activity Fund.

8.
Petitioner demonstrated by a preponderance of the evidence that respondent failed or refused to submit receipts for alleged purchases with school funds.

9.
Petitioner demonstrated by a preponderance of the evidence that respondent’s conduct constitutes good cause to discharge him from his employment as a teacher.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and discharge respondent from his employment as a teacher with DISD.

Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this 14th day of October, 1997.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that I have served a copy of the foregoing document upon the persons named below by placing a copy thereof in the United States mail with postage fully paid.  In addition, I hereby certify that I have served the appropriate transcripts and other materials on the President, District Board of Trustees, by service on counsel for the school district.

Sonya D. Hoskins, Esq.


James P. Barklow, Jr., Esq.

Robinson, West & Gooden, P.C.

Expressway Tower, Suite 500

6th Floor, NationsBank


6116 N. Central Expressway

400 South Zang Boulevard


Dallas, TX 75206

Dallas, TX 75208

Joan Howard Allen

Chief Counsel

Texas Education Agency

Legal Services Division

1701 N. Congress Avenue

Austin, TX 78701-1494

Signed this 14th day of October, 1997.

______________________________

Stephen C. Coen

