DOCKET NO. 048-LH-396

SOUTH SAN ANTONIO INDEPENDENT
(
BEFORE MARK FRAZIER,







(

SCHOOL DISTRICT



(
TEXAS EDUCATION AGENCY







(

V.





(
CERTIFIED INDEPENDENT







(

RUTH LINDSAY



(
HEARINGS EXAMINER

PROPOSAL FOR DECISION

Statement of the Case


Respondent, Ruth Lindsay (Ms. Lindsay) appeals the decision of Petitioner, South San Antonio Independent School District Board of Trustees (SSAISD), to terminate her continuing contract of employment as a teacher.


Ms. Lindsay is represented by Mr. Lawrence Garcia, Attorney at Law, San Antonio, Texas.  SSAISD is represented by Mr. Douglas Poneck, Escamilla & Poneck, San Antonio, Texas.  Mark Frazier is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

Findings of Fact


1.  Ms. Lindsay has been a licensed Texas school teacher for fifteen years and was first employed by SSAISD as a teacher for the 1984-1985 school year.  The 1995-1996 school year is Ms. Lindsay’s fourteenth year as a sixth and seventh grade social studies teacher at Kazen Middle School (Kazen), and she is currently employed under a continuing contract.


2.  Prior to the 1995-1996 school year, Ms. Lindsay received annual appraisals indicating performance ranging from satisfactory to exceptional every year that she taught at Kazen, and she has been on the career ladder for at least the last three school years.  Ms. Lindsay’s 1994-1995 school year appraisal reflects that her performance exceeded expectations.


3.  There is no evidence in the record of student or parent complaints or disciplinary action taken by the school administration or SSAISD regarding Ms. Lindsay’s performance as a teacher prior to the 1995-1996 school year.


4.  Ms. Lindsay was assigned to teach sixth grade social studies at Kazen during the 1995-1996 school year.


5.  The 1995-1996 school year was the first at Kazen for its principal, Mr. Ruben Flores.


6.  Ms. Lindsay alleges that Mr. Flores has a personal bias against her and suggests that it may by racially motivated.  There is no evidence in the record to support a finding that Mr. Flores had any personal animosity or racial bias against Ms. Lindsay.  The disturbing fact that Ms. Lindsay is the only African-American on Kazen’s teaching staff certainly cannot be attributed to Mr. Flores who is in his first year as principal.


7.  The record reflects that during the 1995-1996 school year the Kazen administration received at least seven complaints regarding Ms. Lindsay’s performance from students and/or parents, at least five of which culminated in parent conferences with Mr. Flores and/or Mr. Thomas Fonseca, one of the vice-principals, and three of which were further supported by letters written by parents.  The record also reflects that approximately ten of Ms. Lindsay’s 125 students were removed from her classes during the school year, including the seven students to which the above-cited complaints relate.


8.  Ms. Lindsay alleges that Mr. Flores and/or Mr. Fonseca and Mr. Salazar, the other vice-principal, encouraged the above-cited students and parents to submit their complaints, letters, and requests for removal from her class because of personal bias against her and a desire to generate documentary evidence sufficient to support termination of her employment.  There is insufficient evidence in the record to support a finding of personal bias or active encouragement by any of the three principals in their dealings with students or parents regarding the above-cited complaints.


9.  Crystal Mendez was a student in Ms. Lindsay’s sixth grade social studies class.  Crystal missed fifteen days of school because of illness that she and her mother attribute to anxiety and fear caused by having to attend Ms. Lindsay’s class, and on one occasion, January 17, 1996, she says that she took more vitamins than she was supposed to so that she would get sick and not have to go to school.  Crystal says that her anxiety and fear was caused by Ms. Lindsay’s general rude conduct, and in particular by Ms. Lindsay requiring her to tell her good morning each day, requiring her to recite things in front of the class, and on one occasion requiring her to stand in front of the class while the other students told her good morning as punishment for not saying good morning.  Ms. Lindsay says that she made all of her students, including Crystal, stand before the class periodically and read the daily objective because it gives them self-confidence and the objective is important.  Crystal’s father wrote a letter of complaint to Mr. Flores on January 18, 1996 requesting that she be removed from Ms. Lindsay’s class.


Ms. Lindsay’s teaching/disciplinary technique of having students recite before the class is not inappropriate, but Ms. Lindsay clearly failed to achieve an appropriate level of rapport with this very shy but well behaved student.  There is insufficient evidence to support a finding that Ms. Lindsay was responsible for Crystal’s medical problems.


10.  Barbara Soto was a student in Ms. Lindsay’s sixth grade social studies class.  Barbara claims that on January 23, 1996 Ms. Lindsay directed her to write with her broken right hand that had been placed in a cast the previous day, in spite of the fact that her mother told Ms. Lindsay and Barbara’s other teachers that the doctor told Barbara not to use her broken hand at all.  Ms. Lindsay denies telling Barbara to write with her broken hand, and says that she told her to use her left hand only as her mother had requested.  Barbara also claims that Ms. Lindsay says “shut up” to the students, often screams at students, assigns excessive disciplinary writing assignments, often points pencils menacingly at students at close range, and once told her to turn around and slap a boy who kept pulling her hair.  Ms. Lindsay admits to sometimes pointing at students with a pencil in hand from at least arms length, but otherwise denies Barbara’s other charges.


There is insufficient evidence to support a finding that Ms. Lindsay told Barbara to write with her broken arm or told her to slap another student, but the Hearings Examiner does find that Ms. Lindsay told students to “shut up” on occasion, assigned excessive disciplinary writing assignments, and pointed pencils at students at a range of one or two feet when angry.


11.  Michael Canales was a student in Ms. Lindsay’s sixth grade social studies class.  He claims that on February 8, 1996, Ms. Lindsay shoved a book into his chest causing an abbrasion when he refused to repeat a reading assignment as requested.  After class, Michael and four classmates who witnessed the incident reported it to Mr. Flores.  A fifth student testified at hearing that he too witnessed the incident.  Mr. Flores says that he and the school nurse observed a small scratch on Michael’s chest and Michael says that the nurse put some vasoline on it.  Ms. Lindsay admits waving the book at Michael, but denies making physical contact, and she suggests that Michael may have scratched himself to get her in trouble.


The Hearings Examiner finds that Ms. Lindsay did shove a book at Michael, making contact with his chest, and causing a very minor scratch on his skin, thus exhibiting clearly inappropriate behavior, but not causing serious phsical damage to Michael.


12.  Jesus Rodriguez was a student in Ms. Lindsay’s sixth grade social studies class.  He claims that on February 13, 1996 Ms. Lindsay pushed him twice, once in the classroom and once in the doorway.  Jesus also says that Ms. Lindsay threw papers at and waived pencils in front of students, often yelled at students, and sometimes began to say bad words, but always stopped short of full enunciation.  Ms. Lindsay denies ever pushing Jesus, admitting only that they brushed against each other inadvertantly as they were crossing through the doorway.  Four students supported Jesus’ version of the pushing incident and four supported Ms. Lindsay’s version when questioned.


There is insufficient evidence to support a finding that Ms. Lindsay pushed Jesus Rodriguez as alleged or that he heard her say bad words.


13.  Marissa Villareal was a student in Ms. Lindsay’s sixth grade social studies class.  Marissa received an “N” in conduct in January, 1996, and soon therafter received a “C” on a report card.  These events and Ms. Lindsay’s alleged rudeness upset Marissa and lead her mother to confer with Mr. Fonseca on March 4, 1996.  Mrs. Villareal wanted Marissa removed from Ms. Lindsay’s class, but at the request of Mr. Fonseca, she agreed to first observe Ms. Lindsay’s class, which she did that same day.  Mrs. Villareal says that Ms. Lindsay was hostile towards her and made inappropriate comments to her in fromt of the students.  Ms. Lindsay confirms that she asked Mrs. Villareal if she would like to comment on the days lesson and told the students that she, and not Mrs. Villareal, was in charge of the class after one student asked Mrs. Villareal a question.


Ms. Lindsay’s actions regarding Marissa’s grades and conduct marks were not inappropriate, but she clearly exhibited unprofessional conduct in front of her students and was unecessarily rude to Mrs. Villareal during her in-class observation.  


14.  Veronica Hernandez was a student in Ms. Lindsay’s sixth grade social studies class.  Veronica claims that sometime in March, 1996, Ms. Lindsay took her out in the hall and poked her in the chest with her finger several times because she thought Veronica erased the chalkboard.  Veronica also says that Ms. Lindsay often yells at students and tells them to “shut up.”  Veronica’s mother came to school to confer with Mr. Flores, Ms. Lindsay and Veronica regarding the alleged poking incident and the discussion became heated.  Ms. Lindsay admits telling Veronica’s mother that Veronica was a “pathological liar” after she refused to recant her story.  There was conflicting student testimony regarding what Veronica told other students about the truth of the allegation.  Two students independently told another teacher and Mr. Flores that Veronica told them that she made up the incident to “get rid of Ms. Lindsay.”


There is insufficient evidence to support a finding that the poking incident ever occured, but Ms. Lindsay clearly acted in an unprofessional manner in calling Veronica a “pathological liar” in her presence.  If the story was fabricated, Ms. Lindsay clearly had a right to be upset, but her actions during the conference were clearly inappropriate.


15.  On some unspecified date there was an oral complaint made by a student named Emmit Stewart regarding an incident where Ms. Lindsay allegedly made a crude comment regarding his weight.  However, Mr. Fonseca investigated the incident and concluded that it never happened.


There is insufficient evidence to support a finding that this incident ever occured.


16.  There is conflicting evidence from Ms. Lindsay’s teaching colleagues regarding her performance.  None of them could testify to her in-class performance because they never witnessed it personally.  The four members of her teaching cell, known as the “Indian Team,” said that she was a disruptive force on their team and that many parents complained to them about her upsetting them during teleconferences.  One of them also testified that students were often working on disciplinary writing assignments given to them by Ms. Lindsay while in their classroom.  Three other teachers, one of which teaches in the room directly across the hall from Ms. Lindsay’s room, said that she was an excellent teacher and that they never observed inappropriate behaivor on her part.


The Hearings Examiner finds that Ms. Lindsay failed to establish good rapport with those colleagues with whom she worked most closely during the 1995-1996 school year and failed to establish good rapport with most of the parents that she counseled through the “Indian Team”.


17.  The record reflects that Ms. Lindsay was first notified of apparent parental complaints by way of a very brief and very vague memorandum (unsigned) from Mr. Fonseca on October 23, 1995.  Despite a reference in the memorandum to parent letters of complaint, there is no other evidence in the record that any parent complaint letters were received before January 18, 1996.  The memorandum contained no discription of the nature of the complaints received.  The Hearings Examiner finds that this memorandum did not provide Ms. Lindsay with any meaningful notice of inappropriate actions on her part which might warrant remediation.


18.  The record reflects that no documented evidence of inappropriate behaivor that might warrant remediation existed prior to Mr. Flores’ receipt of a letter from Crystal Mendez’ father on January 18, 1996.  Mr. Fonseca, Mr. Flores and the “Indian Team” teachers certainly testified that problems existed prior to that date, but there is no documentary evidence on record to support them, with the exception of Mr. Fonseca’s vague October 23, 1995 unsigned memorandum.

