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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the professional term contract of Respondent Cassandra L. Woods ("Ms. Woods" or "Respondent") for the 1996-1997, 1997-1998, and 1998-1999 scholastic years.  Prior to being placed on administrative leave with pay on April 28, 1997, Ms. Woods was a visiting teacher assigned to Psychological, Social, and Diagnostic Services ("PSDS").  


The specific grounds for the recommended termination of Ms. Woods' employment are set forth in DISD's April 28, 1997 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 1) are as follows: 


(A)
Ms. Woods' alleged failure to follow the directives of department supervisors including:



(1)
Failure to sign in and out at the assigned schools;



(2)
Failure to report changes in her schedule to the affected school and the PSDS office;



(3)
Refusal to schedule a mid year evaluation conference;



(4)
Failure to complete assigned duties at Hernandez;



(5)
Unprofessional conduct at Obadiah Knight Elementary School;



(6)
Failure to report absences in accordance with departmental procedures;



(7)
Failure to comply with directives to follow her schedule;



(8)
Failure to comply with directives to schedule an appointment with the Office of Employee Well-being.


(B)
Ms. Woods' alleged failure to communicate with supervisors in a professional manner by becoming argumentative, belligerent, and uncooperative during meetings to discuss observed deficiencies in her performance; and


(C)
Ms. Woods' alleged failure to demonstrate the judgment   expected of professional employees in PSDS by not maintaining a good rapport with supervisors, principals and staff.


The DISD Board Policy provisions under which Ms. Woods' termination for cause is recommended are:


(1)
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  [DF(Local) number 1]


(2)
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  [DF(Local) number 20]


(3)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  [DF(Local) number 24]


(4)
The failure to meet acceptable standards of conduct for employees in like or similar positions, or where the retention of the employee is detrimental to the best interest of the District.  [DF(Local) number 25]


(5)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or school board policy.  [DF(Local) number 29]


II.


FINDINGS OF FACT
PROCEDURAL BACKGROUND

(1)
On April 28, 1997, Harold Burnett ("Mr. Burnett"), as Coordinator of Social Services, notified Ms. Woods in writing of his recommendation to terminate for good cause her employment by the DISD as a visiting teacher and placed her on administrative leave with pay pending any request for a hearing.


(2)
Ms. Woods' request for a hearing was timely received by the Texas Education Agency on May 12, 1997.


(3)
The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.  The closed hearing on the merits was held on July 16, 17, August 5, 6, and 7, 1997.  Petitioner Dallas Independent School District was represented by its employee Harold Burnett and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Cassandra Woods appeared in person and was represented by her counsel Johnese White Howard.

FACTUAL BACKGROUND

(4)
Ms. Woods has been employed by DISD for eighteen (18) years.  For the most recent eight years, Ms. Woods has been a visiting teacher assigned to PSDS.


(5)
As a visiting teacher, Ms. Woods functioned like a social worker.  Her specific duties included: counseling students, counseling parents both on and off campus, crises intervention, obtaining parental authorization for special education assignment, performing special education assessments, and coordinating activities with social service agencies as needed.  Ms. Woods' duties sometimes required her to make home visits and otherwise be off campus.


(6)
During 1996/1997, Ms. Woods was assigned to six schools.  Ms. Woods was scheduled to be present at and/or provide services to each of the six schools for either a half day or a full day each week pursuant to a "Permanent Schedule."  (Employer's Exhibit 13)  
(7)
PSDS has procedures which would enable any employee, including itinerant ones, to be located quickly at any given time.  PSDS procedures, which are published in the employee handbook, require employees to (a) file updated Permanent Schedules with the PSDS office, (b) call the PSDS office and the assigned school with any daily deviations from the schedule on file, (c) sign in and out at each school site indicating destination if the employee changes sites during the school day, (d) call the affected school and the PSDS office if the employee will not arrive at the assigned school by 8:00 a.m. or must leave before 4:00 p.m., and (e) check for voice mail messages at least twice a day.  (Employer's Exhibit 7)  
(8)
PSDS is organized so that visiting teachers report to a visiting teacher specialist who, in turn, reports to the Coordinator of Social Services.  Each visiting teacher is assigned to a team consisting of a diagnostician, a psychologist, and a visiting teacher.


(9)
The visiting teacher specialist evaluates the performance of the visiting teacher relying, in part, on the evaluations from the principals at the assigned schools.


(10)
In 1996/1997, Ms. Woods was supervised by Martha Hawkins, a visiting teacher specialist, who reported to Harold Burnett, Coordinator for Social Services.


(11)
In 1995/1996, Ms. Woods was supervised by Kathy Cree-Snyder, a visiting teacher specialist, who reported to Virginia Wolfarth.

DISD'S CLAIM THAT MS. WOODS FAILED TO FOLLOW DIRECTIVES OF DEPARTMENT SUPERVISORS


Failure To Sign In And Out At The Assigned Schools


(12)
DISD presented as evidence approximately twenty (20) sign-in sheets from various assigned schools for various dates in 1996/1997.  These sign-in sheets include entries by Ms. Woods as well as other PSDS employees.  


Some of Ms. Woods' entries indicate her destination, as required when changing sites during the school day, and some do not.  Some of Ms. Woods' entries indicate stays of only five to ten minutes.  Some of Ms. Woods' entries show Ms. Woods visiting a school while she was scheduled to be at another school.  


Some entries by other PSDS employees also did not indicate destination, suggesting that the PSDS policy was not well followed or enforced.  


(13)
Given that Ms. Woods complied more often than not with the sign in and sign out policy, the Hearing Examiner finds that she did not fail to follow her supervisor's directive to sign in and sign out.


Failure To Report Scheduling Changes To The Affected Schools And PSDS Office

(14)
During 1995/1996 and 1996/1997, there were occasions when Ms. Woods was not where she was scheduled to be and the principal and/or Ms. Woods' PSDS supervisors were not informed of the scheduling change.


Specifically, a principal complained that Ms. Woods was not at the school by 8:00 a.m. as scheduled.  (Hearing Transcript P. 256)  Mr. Burnett directed PSDS staff to locate Ms. Woods on several occasions and was unsuccessful.  (Hearing Transcript P. 686, 692)


(15)
A reasonable person can infer either (a) Ms. Woods failed to report changes in her schedule or (b) Ms. Woods' calls were not properly logged in or forwarded to the principals or her supervisors.  No evidence was presented on the issue of reliability of the telephone logs at PSDS or at the schools.  


(16)
The Hearing Examiner finds that DISD has not met its burden of proof in showing that Ms. Woods failed to report scheduling changes to the affected schools and PSDS office.  


Failure To Schedule A Conference For A Mid-Year Evaluation


(17)
Ms. Woods admitted that she did not appear for at least two scheduled appointments with Ms. Hawkins for her performance evaluation.  (Hearing Transcript P. 87 and Ms. Woods' Response to Interrogatory # 7)  Ms. Woods may have failed to appear for as many as four appointments for her evaluation without calling to cancel.  (Hearing Transcript P. 412)  


(18)
The Hearing Examiner finds that Ms. Woods repeatedly failed to appear for or reschedule a conference for a mid-year evaluation as directed by Ms. Hawkins.


(19)
The Hearing Examiner finds that Ms. Woods (a) failed to comply with directives of a designee of the General Superintendent and (b) was insubordinate.     


Failure To Complete Assigned Duties At Hernandez

(20)
Taking into consideration the demeanor as well as the testimony of the two witnesses from Hernandez (Mr. Guy Gamble, the counselor, and Ms. Brewington, the principal), the Hearing Examiner finds insufficient credible evidence to conclude that Ms. Woods failed to complete her assigned duties at Hernandez.


Unprofessional Conduct At Obadiah Knight Elementary School


(21)
The Hearing Examiner finds Ms. Woods' failure to respond to any of the three telephone messages Mr. Medrano left on her voice mail to be unprofessional conduct.  (Hearing Transcript P. 187-188)


(22)
In April 1997, Ms. Woods went to the Obadiah Knight Elementary School, told Mr. Medrano that she had a problem with Ms. Mendez, the counselor, and asked him to have a meeting with everyone involved.  Mr. Medrano suggested that they include Ms. White, the assistant principal, in the meeting.  Mr. Medrano instructed Ms. Woods to wait while he looks for Ms. Mendez and Ms. White.  


(23)
While Mr. Medrano was gone, Ms. Mendez approached Ms. Woods and asked if Ms. Woods was looking for her.  Ms. Woods told Ms. Mendez that she did not appreciate Ms. Mendez calling Ms. Hawkins to complain about her.  When Ms. Mendez denied calling Ms. Hawkins, Ms. Woods accused Ms. Mendez of lying.  Then, without waiting for Mr. Medrano to return, Ms. Woods told the secretary that she was not coming back to the school.  Ms. Woods went  directly to see Dr. Payton and "Robby" to ask for a transfer.  (Hearing Transcript P. 73-76, 86, 125-126, 1085-1087, 183-186.)


(24)
The only difference between Ms. Woods' and Ms. Mendez' accounts of what happened is the volume of Ms. Woods' voice and whether the young children who witnessed it were upset by it.  


(25)
Even assuming that Ms. Woods did not speak in a loud voice and the children were not upset, the Hearing Examiner finds Ms. Woods' conduct and attitude to be highly unprofessional. 


First, Ms. Woods failed to recognize that Ms. Mendez had the right to seek assistance from Ms. Hawkins just as Ms. Woods had the right to seek assistance from Mr. Medrano.  Actually, Ms. Mendez did not call Ms. Hawkins as she was accused.  Ms. Woods' accusation was unfounded.   


Second, after the unpleasant confrontation, Ms. Woods made no effort to explain why she was so angry and upset or to resolve the problem.  Instead, she, without any authorization, announced that she was not returning to the school and went to see senior DISD administrators to seek a transfer.  Ms. Woods showed no regard for any impact her actions may have on the students or other DISD employees.  


Third, after she had an opportunity to compose herself and reflect on the situation, Ms. Woods still did not make any efforts to resolve the problem as a mature professional should.  


After Ms. Woods refused to discuss it, her supervisors instructed her to write her account of the incident.  Ms. Woods did not comply with the directive.


(26)
The Hearing Examiner finds Ms. Woods' conduct to be such that it could cause the public, students, or employees to lose confidence in the administration and integrity of the District.


(27)
The Hearing Examiner finds that Ms. Woods' conduct failed to meet acceptable standards of conduct for employees in like or similar positions and her retention would be detrimental to the best interest of the District.     


Failure to Report Absences In Accordance With Departmental Procedures

(28)
Both Ms. Cree-Snyder and Ms. Hawkins testified that they found large blocks of time unaccounted for by Ms. Woods.  However, neither Ms. Cree-Snyder nor Ms. Hawkins provided any documentation or any other evidence to show that a careful investigation was conducted and that their conclusions are accurate.


(29)
The Hearing Examiner finds there is insufficient credible evidence to establish that Ms. Woods failed to report absences in accordance with departmental procedures.

  
Failure To Comply With Directives To Follow Her Schedule

(30)
The Hearing Examiner finds insufficient credible evidence to establish that Ms. Woods failed to comply with directives to follow her schedule.  


Failure To Comply With Directive To Schedule An Appointment With The Office Of Employee Well Being 


(31)
Mr. Burnett made two appointments for Ms. Woods to see the doctor at the Office of Employee Well Being.  Ms. Woods was available to go but both times she chose to not go.  


(32)
The Hearing Examiner finds that Ms. Woods twice failed to comply with the directives to appear for or schedule an appointment with the Office of Employee Well-being.


(33)
The Hearing Examiner finds that Ms. Woods (a) failed to comply with the directives of designees of the General Superintendent and (b) was insubordinate.    

DISD'S CLAIM THAT MS. WOODS FAILED TO COMMUNICATE WITH SUPERVISORS IN A PROFESSIONAL MANNER


(34)
In response to Ms. Cree-Snyder's letter offering to help her learn to score the Vineland test, Ms. Woods called Ms. Cree-Snyder and screamed into the telephone that she did not want any assistance from Ms. Cree-Snyder.  (Hearing Transcript P. 246)  


(35)
At a June 1996 meeting with Ms. Cree-Snyder, Ms. Wolfarth, and Ms. Cree-Snyder's teammate Joyce, Ms. Woods screamed, yelled, and was insubordinate.  At that meeting Ms. Woods denied that Ms. Cree-Snyder and Ms. Wolfarth were her supervisors.  


(36)
In early January 1997, Mr. Burnett attempted to locate Ms. Woods to ask her to attend a workshop.  When he was unable to locate her, he left one or more voice mail messages for her.  Ms. Woods never returned Ms. Burnett's call.    


(37)
On or about January 16, 1997, Ms. Hawkins and Mr. Burnett met with Ms. Woods to discuss her failure to adhere to her schedule, to sign in and out of her schools, and otherwise comply with PSDS procedures so that she can be readily located during the school day.  At that meeting, Ms. Woods refused to sit down to engage in a conversation.  Ms. Woods refused to address the issues.  Ms. Woods was hostile, angry, insubordinate, yelling, and out of control. 


(38)
In April 1997, Ms. Hawkins and Mr. Burnett met with Ms. Woods.  Again, Ms. Woods was angry and out of control.  (Hearing Transcript P. 688-689)  


(39)
The Hearing Examiner finds Ms. Woods' communication with her supervisors to be extremely unprofessional.  Furthermore, given that Ms. Woods had the opportunity to calm herself before responding to Ms. Cree-Snyder's letter, the Hearing Examiner finds Ms. Woods' conduct in that situation to show extremely poor judgment.


(40)
The Hearing Examiner finds Ms. Woods' unprofessional communication with her supervisors to (a) be conduct that could cause the public, students, or employees to lose confidence in the administration and integrity of the District and (b) to have failed to meet acceptable standards of conduct for employees in like or similar positions and her retention would be detrimental to the best interest of the District.    

DISD'S CLAIM THAT MS. WOODS FAILED TO DEMONSTRATE THE JUDGMENT EXPECTED OF PROFESSIONAL EMPLOYEES IN PSDS


(41)
Ms. Woods testified that until Ms. Hawkins and Mr. Burnett started asking her to account for her time and whereabouts in mid January 1997, she was perfectly happy at PSDS.  She had no problems with Ms. Hawkins or Mr. Burnett or PSDS.


(42)
By early February 1997, just two or three weeks after her supervisors asked her to account for her time and whereabouts, Ms. Woods was calling Dr. Payton's office to obtain an appointment.  On March 5, 1997, Ms. Woods wrote a letter to Dr. Payton to ask for a transfer because of the "problems" at PSDS.  She sent copies of that letter to Robby Collins and Dr. Gonzalez.  She wrote to and/or spoke with Dr. Yvonne Ewell about her situation.


(43)
Immediately after the incident at the Knight School, Ms. Woods dropped by Dr. Payton's office to tell him of the "problems" at PSDS and to ask for a transfer.


(44)
Ms. Woods testified that she considered the meetings with Ms. Hawkins and Mr. Burnett to constitute harassment against her.  She insisted that she was doing her job and her principals were satisfied with her work.  She ignored the principals who were not satisfied. 


(45)
Ms. Woods also testified that she believes she is qualified for the positions of (1) a school counselor, (2) an alternative certification instructor, or (3) a specialist.  Ms. Woods had previously applied for a specialist position twice and was unsuccessful both times.  


(46)
From Ms. Woods' course of conduct, testimony and demeanor, the Hearing Examiner concludes that Ms. Woods believes that (a) it is wrong for Ms. Hawkins and Mr. Burnett to question her accountability and her performance, (b) it should be obvious to anyone who investigates the situation, and (c) she should be rewarded with a promotion for bringing "problems" at PSDS to the attention of senior administrators.  


(47)
The Hearing Examiner finds that Ms. Woods has failed to demonstrate judgment expected of professional employees.  


(48)
The Hearing Examiner finds Ms. Woods' poor judgment to (a) be such that it could cause the public, students, or employees to lose confidence in the administration and integrity of the District and (b) have failed to meet acceptable standards of conduct for employees in like or similar positions and her retention would be detrimental to the best interest of the District.    


III.


DISCUSSION
Ms. Woods' Argument That Her Supervisors' Meetings And Communications With Her Constitute Harassment


Ms. Woods characterized her supervisors' questions, meetings with her, and their memos as harassment.  She argued that the "harassment" provoked her to behave the way she did.  

The Hearing Examiner rejects Ms. Woods' characterization of her supervisor's conduct as harassment.  Ms. Woods' supervisors generally have the right and duty to monitor her work and compliance with departmental policies.  Furthermore, there were complaints about her performance and other signs of non-compliance with departmental policies to give Ms. Woods' supervisors good cause and, in fact, a duty to investigate.    

Ms. Woods' Argument That She Was The Victim Of A Conspiracy  

A number of Ms. Woods' peers who have worked with her at DISD testified at the hearing.  Some testified that Ms. Woods was highly professional and worked well with them (Virginia Greene, Jewel Montgomery, Christine Davis, Lynda Scurlock, and Valerie Smith).  Some testified that Ms. Woods did not perform her job duties (Julie Wilson, Amy Bridges, Dana Mendez, and Guy Gamble).  


Ms. Woods argued that she is the victim of a conspiracy by her two teammates Julie Wilson and Amy Bridges and Dana Mendez, the counselor of the Obadiah Knight Elementary School.  The Hearing Examiner finds no evidence of any such conspiracy.  None of the alleged conspirators has anything to gain from Ms. Woods' termination.  More importantly, their complaints are not causing DISD to recommend termination of Ms. Woods.  It is Ms. Woods' own conduct that is giving rise to her recommended termination.        Ms. Woods' Argument That Her Problem In 1996/1997 Is An Anomaly In Her Eighteen Year DISD Career


Some of Ms. Woods' prior performance evaluations were presented as evidence.  For 1996/1997, some of Ms. Woods' assigned schools were satisfied with her job performance, some were not, and some did not evaluate her.  A greater percentage of the performance evaluations prior to 1996/1997 were positive.  Nevertheless, some of the performance evaluations prior to 1996/1997, do include some criticisms and below expectations ratings in some categories.  The criticisms and/or below expectations ratings were in the areas of turning reports in on time, notifying PSDS clerk of daily schedule, reporting to work on time, and following the schedule.  There were concerns about Ms. Woods' failure to follow directives prior to 1996/1997.


Ms. Woods' long service to DISD may justify overlooking one or two isolated incidents which qualify as good cause for termination.  However, when there are numerous incidents of failures to follow directives, insubordination, unprofessional conduct, unprofessional communication, and poor judgment, the employee should be terminated regardless of the length of prior service.   


IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Ms. Woods' teacher term contract and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued on January 13, 1997 (Employer's Exhibit 1).   


(6)
Ms. Woods' repeated failures to appear for or reschedule her performance evaluation appointments are each good causes for her termination pursuant to DF(Local) numbers 1 and 20.


(7)
Ms. Woods' conduct at the Obadiah Knight Elementary School is good cause for her termination pursuant to DF(Local) numbers 24 and 25.


(8)
Ms. Woods' repeated failures to schedule or appear for an appointment with the Office of Employee Well-being are good causes for her termination pursuant to DF(Local) numbers 1 and 20.


(9)
Ms. Woods' failure to communicate with her supervisors in a professional manner is good cause for her termination pursuant to DF(Local) numbers 24 and 25.


(10)
Ms. Woods' failure to demonstrate the judgment expected of professional employees is good cause for her termination pursuant to DF(Local) numbers 24 and 25.   


V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that there are too many incidents of failure to follow directives, insubordination, unprofessional conduct, unprofessional communication, and poor judgment by Ms. Woods to be overlooked.  The Hearing Examiner is also of the opinion that Ms. Woods has demonstrated a lack of self control.  The Hearing Examiner is also of the opinion that Ms. Woods' retention would seriously undermine the morale of the PSDS staff and would cause employees and the public to lose confidence in the administration and the integrity of the District.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 30th day of August, 1997.







_______________________________







         SUSAN Y. CHIN
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