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Statement of the Case
Respondent, JAMIE ETTER, is appealing the recommendation of the DALLAS INDEPENDENT SCHOOL DISTRICT, Petitioner, that Respondent’s employment as a classroom teacher be terminated, for good cause.


Petitioner, DALLAS INDEPENDENT SCHOOL DISTRICT, (sometimes referred to hereinafter as “DISD”) is represented by Sonya D. Hoskins, of Robinson, West & Gooden, P.C., 400 South Zang Boulevard, Suite 600, Dallas, Texas 75208.

Respondent, JAMIE ETTER, (sometimes referred to hereinafter as “Respondent” or “Ms. Etter”) is represented by Truman W. Dean, Jr., Texas State Teachers Association, 316 West 12th Street, Austin, Texas 78701.

Ellen H. Adams is the Certified Independent Hearing Examiner appointed by the Commissioner of Education of the State of Texas to hear this matter and submit this Proposal for Decision.

On November 22, 2001, DISD filed its Motion to Dismiss this cause of action due to lack of jurisdiction, and on December 1, 2001, Respondent filed her Verified Response to DISD’s Motion.  On December 1, 2001, the Hearing Examiner denied DISD’s Motion to Dismiss and ruled that the Respondent was entitled to a hearing on the merits on her appeal.  The hearing was set for December 6, 2000.

Subsequently the parties filed a written Agreement for Waiver of Timeline for Hearing, and the hearing was set for February 5-6, 2001.

On January 31, 2001, DISD filed its Motion for Reconsideration of its Motion to Dismiss with Prejudice due to Lack of Jurisdiction and requested, among other things, that the Hearing Examiner hold a hearing on the Motion for Reconsideration.  On February 2, 2001, Respondent filed her Verified Response to Petitioner’s Motion for Reconsideration of Motion to Dismiss.    

On February 5, 2001, a closed hearing on this matter was convened before Ellen H. Adams, Certified Hearing Examiner appointed by the State Commissioner of Education, at the Personnel Office of the DISD.  The first matter to be considered was DISD’s Motion to Dismiss, and the parties were heard on the Motion.


Ruling on Motion to Dismiss for Lack of Jurisdiction

Section 21.002(a) of the Texas Education Code provides that a school district shall (emphasis provided) employ each classroom teacher under a probationary, continuing or term contract.  While it is true that Respondent was in DISD’s Alternative Certification Program pursuant to Section 21.049, she was nevertheless employed as a classroom teacher which required that she be employed under one of the three types of contracts.  DISD asserts that because DISD utilizes a document called “Internship Agreement Alternative Certification” which provides, in part, that the “Intern shall serve at will” that Respondent has no contract with the District.   The Commissioner of Education has ruled that “the contractual provisions of Chapter 21 of the Education Code are designed to be mandatory,” Delores Roberts Quinn v. Wilmer-Hutchins Independent School District, TEA Docket No. 195-R2-697 (Comm. Dec. July 24, 1997) and DISD cannot use its Alternative Certification Programs to opt out of Chapter 21, i.e., create an “at will” employment for classroom teachers who are pursuing certification through the District’s Alternative Program.  Inasmuch as Respondent was employed under a probationary contract which was renewed for the 2000-2001 school year and under which Respondent had commenced her duties as a classroom teacher pursuant to such contract, the procedures for terminating a teaching contract under Chapter 21 of the Education Code must be followed in order to terminate that contract.

Respondent is entitled to request a hearing after receiving notice of her proposed termination before the end of the contract period and to be afforded all of the benefits of a hearing on the merits before a Hearing Examiner.  Accordingly, DISD’s Motion to Dismiss for Lack of Jurisdiction is DENIED.

   The hearing on the merits was then commenced and continued on February 6, 2001, and the morning of February 7, 2001.  Closing arguments were subsequently submitted to the Hearing Examiner in writing on February 16, 2001.  


Findings of Fact
After due consideration of the evidence and matters officially noted, in my capacity as Certified Hearing Examiner, I make the following findings of fact (citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular finding of fact):
1.
During the 1999-2000 school year, Respondent was employed by DISD as a classroom teacher at Cary Middle School following Respondent’s completion of the two-month intensive alternative certification training in the summer of 1999. ( Tr. 362)  She was issued a probationary Texas Teacher Certificate on August 19, 1999. (Employer’s #4)

2.
In the fall of 1999, all teachers at Cary Middle School, including Respondent, were required to complete an Instructional Improvement Plan (hereafter “IIP”); and Respondent and the Dean of Instruction, Mary Lou Martinez, completed and signed their names to  Respondent’s IIP on October 14, 1999. (Employer’s #24, Tr. 311-314, 372).  In the IIP Respondent outlined the needs of her students and indicated the strategies she would implement to address the stated needs.

3.
Ms. Martinez advised Respondent during the October conference that the IIP would be used as Respondent’s evaluation at the end of the 1999-2000 school year. (Tr. 313-314)

4.
Throughout the fall of 1999, Ms. Martinez,  Teresa Lackey, the teacher at Cary Middle School who was appointed to serve as Respondent’s mentor teacher, and Santiago Camacho, the Principal at Cary Middle School, observed Respondent’s classroom and expressed their concerns to Respondent regarding her discipline management and the lack of climate in the classroom which would be conductive to  learning.  These concerns and their suggestions for improvement were expressed to Respondent on many occasions, both orally and in writing.  (Tr. 313-321, 430-439, 471-473; Employer’s #7, #12, #14, #15, #16, #17,  #18; Respondent’s #87

5.
The Principal’s Mid-Year Assessment of Respondent, which was prepared in late January 2000 and discussed with Respondent, indicated several areas that needed improvement (Employer’s #11; Tr. 478-480); and the Principal’s assessment of Respondent at the end of the year  (May 2000) evaluated her as “Less than Expectations” (noting 5 areas that needed improvement, seven that were less than expectations and only 2 that met expectation).  Even though Mr. Comacho had serious concerns about Ms. Etter’s abilities as a teacher, he recommended an additional year of internship rather than termination, wanting to give her the benefit of the doubt and keep her in the teaching profession.  (Employer’s #21, Tr. 480-483, 501)  

6.
Ms. Martinez’s Final Evaluation of Respondent regarding the IIP indicated that Respondent’s Discipline Management Plan was not implemented and Respondent’s overall evaluation was “Less than expectation.” (Employer’s #24, Tr. 324-327)

7.
Ms. Lackey, the mentor teacher, while indicating several areas of evaluation that were “satisfactory” and “good” and one even “excellent” in recommending Ms. Etter for certification at the end of the year, indicated that Ms. Etter needed improvement in the areas of “Consistently implements an effective discipline management system” and “Maintains a positive classroom environment.”  Ms. Lackey recommended that Ms. Etter receive assistance and monitoring of discipline management during the next year. (Respondent’s #19; Tr. 446-450)

8.
As a result of Ms. Etter’s receiving an overall rating of “Less than expectation,” and the fact that she was not recommended for certification but placed on another year of internship, it was required that Ms. Etter be placed on a Professional Growth Plan (“PGP”) for the 1999-2000 school year.

9.
At the beginning of the 2000-2001 school year, Lea Beach, was named Dean of Instruction at Cary Middle School and was designated by the Principal as the administrator to assist Respondent with  creating, implementing and monitoring Respondent’s PGP.  (Tr. 32-33, 35, 37, 484-486)    

10.
While there is conflicting testimony regarding the extent of Respondent’s actual participation in the preparation of the PGP (Tr. 45, 643),  the PGP was presented to and discussed with Respondent by both Ms. Beach and Mr. Comacho (Tr. 40, 486); and Respondent signed the document on August 28, 2000, beneath the words, “My appraiser and I have collaborated on the Professional Growth Plan.”  (Employer’s #28)  The PGP addressed numerous areas that were required to be addressed by Respondent, among them lesson plans, grades, classroom environment and plans and instruction to reflect high expectations for both student behavior and academic performance.  It contained specific directives to Respondent which, when accomplished by Respondent, would assist Respondent in correcting the deficiencies which prompted the “less than expectations” evaluation.  

11.
The PGP also provided in the first paragraph that “Your failure to implement this plan may result in further disciplinary action, which may included a recommendation to terminate your employment.”

12.
Ms. Beach, as the administrator charged with the responsibility of assisting Ms. Etter in implementing the PGP, also created a Professional Growth Plan Timeline for Ms. Etter to help Ms. Etter meet the requirements set out in the PGP. (Tr. 38, Employer’s #26)

13.
From the time that Respondent first learned of Ms. Beach’s role in supervising her progress with respect to Respondent’s PGP and continuing throughout the weeks following August 24, 2000, Respondent questioned Ms. Beach’s authority and  ignored directives from Ms. Beach and Mr. Comacho, seeming to prefer to concentrate her efforts instead on communications to Ms. Beach and Mr. Comacho regarding her belief that Ms. Beach was not a supervisor and that she (Respondent) should not have to meet with Ms Beach, rather than to make every effort to accomplish the objectives of the PGP:  

(a)        As late as September 17, 2000, Respondent wrote and delivered a memo to Ms. Beach which stated, “The position of Dean of Instruction is an advisory role, only, the position holds no supervisor duties and therefore may not implement or supervise a Professional Growth Plan.  Therefore, our meetings are no longer necessary.  Since both of us have more demands on our time than we have time, I am sure you will agree that we do not need to continue unnecessary meetings.” (Employer’s #44). 

(b)        On September 18, 2000, Mr. Comacho and Ms. Beach confirmed  yet again to Ms. Etter that Ms. Beach, as Dean of Instruction, had the authority to supervise and  implement Ms. Etter’s PGP (Employer’s #45 and #47) and that Ms. Etter was required to meet with Ms. Beach and implement a program to fulfill the objectives of the PGP.     Eventually, but with apparent reluctance even then, Ms. Etter agreed to attend a scheduled meeting on September 19, 2000, but she was unprepared for the meeting.  Ms. Beach agreed to re-schedule the meeting for September 20, 2000, but Ms. Etter did not show up on September 20th.  (Employer’s #48)

14.
Ms. Beach tried again, scheduling another meeting on September 21st during Ms. Etter’s duty period.  Apparently Ms. Etter indicated that she would not attend that meeting, but upon Ms. Beach’s advising Ms. Etter that failure to attend would constitute insubordination and lead to termination, Ms. Etter did attend the meeting, as did Mr. Kemble, a representative of the Classroom Teachers of Dallas.    At this September 21st meeting, Ms. Beach outlined several requirements to be met by Ms. Etter to begin to implement her PGP.  (Employer’s #51, Tr. 72-73)

15.        Ms. Beach and Ms. Etter met again on September 26th to check on Ms. Etter’s progress, and Ms. Beach established due dates for certain documentation regarding steps which Ms. Etter was completing.  The deadlines were not met by Ms. Etter, even when extended by Ms. Beach.  Ms. Etter did not submit lesson plans which were in conformity with District policies.  She did not conduct the classroom observations which were directed (Tr. 403).  Ms. Etter did not adequately maintain grades in the gradebook and submit the gradebook to Ms. Beach.  In fact Ms. Etter requested that her students’ grades be changed in her seventh-period class because of errors that she had made in maintaining students’ grades.  (Tr. 395-396). 


16.
Credible evidence submitted at trial shows that from the beginning of the 2000-2001 school term to the date that Respondent was informed of the recommendation to terminate her employment with the DISD, Lea Beach and others at Cary Middle School did every reasonable thing they could do to try to assist Respondent in meeting the goals of her PGP and, further, to accommodate Respondent in regard to certain physical limitations of Respondent and her desires for accommodations for her students.  (Tr. 93-96) 

17.
Credible evidence submitted at trial in this case showed that Respondent repeatedly failed and/or refused to attend mandatory meetings or conferences with her supervisor.

18.
Credible evidence submitted at trial showed that Respondent failed to follow directives from her supervisors.

19.
Credible evidence submitted at trial in this case showed that Respondent failed and/or refused to meet expectations outlined in her Professional Growth Plan for the 2000-2001 school year.

20.
Credible evidence submitted at trial in this case showed that Respondent failed to use her best efforts to create a climate for learning in the classroom.

21.
Credible evidence submitted at trial in this case showed that Respondent demonstrated insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.

22.
Credible evidence submitted at trial in this case showed that Respondent failed to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.

23.
Respondent’s claims that Petitioner cannot meet its burden because its administrators had improper and/or illegal motives, including retaliation for “Respondent exercising her rights protected by the Texas Education Code, the Texas Whistleblower Act and the right to petition for redress of grievances clause of the first amendment to the U.S. constitution,” have no basis in fact.

24.
DISD has good cause to terminate Jamie Etter’s contract.


Conclusions of Law
After consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Independent Hearing Examiner, I make the following Conclusions of Law:

1.
The Hearing Examiner has jurisdiction in this matter under Section 21.251 of the Texas Education Code.

2.
In a termination case the standard is good cause.

3.
Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.

4.
Petitioner’s decision to terminate Petitioner’s contract is supported by a preponderance of the evidence. 

5.
Petitioner’s decision to terminate Petitioner’s contract is lawful.


Recommendation

After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner’s recommendation should be sustained.

SIGNED and ISSUED this 21st day of February, 2001.

_____________________________________

Ellen H. Adams

Hearing Examiner
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