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MARIA BELINDA BLANKENSHIP                 *       BEFORE THE 

                                                                           *

V.S.                                                                     *       CERTIFIED HEARING

                                                                           *        EXAMINER

WESLACO INDEPENDENT                             *      

SCHOOL DISTRICT                                         *        THE STATE OF TEXAS


INDEPENDENT HEARING EXAMINER’S RECOMMENDATION

DATE OF HEARING:     March 12, 1998, by agreement

HEARING LOCATION:     Weslaco Independent School District, 4Th Street, Weslaco,                                                             Texas 

APPEARANCES:                 MR. Joe Friend, Attorney for Maria Belinda Blankenship,                                                               223 Nolana, MC Allen, Texas 78504

                                          MR. Juan Gonzalez,Attorney for Weslaco Independent School                                                        District, 420 West University  Drive,  Edinburg, Texas 78539

ALSO PRESENT: MARIA BELINDA BLANKENSHIP(hereinafter referred to as Respondent)

WAIVER:                             THE PARTIES, IN WRITING,  WAIVED THE RIGHT TO A                                                       RECOMMENDATION BY THE DATE PRESCRIBED BY                                                           SUBSECTION (A) SECTION 21.257 OF THE TEXAS                                                                EDUCATION CODE.

BASIS OF THE HEARING:    

RESPONDENT, MARIA BELINDA BLANKENSHIP, APPEALS THE DECISION OF PETITIONER, WESLACO INDEPENDENT SCHOOL DISTRICT TO RECOMMEND TERMINATION OF HER TERM CONTACT OF EMPLOYMENT AS A TEACHER.

PETITIONER CONTENDS THAT IT HAS GOOD CAUSE TO TERMINATE RESPONDENT’S EMPLOYMENT PURSUANT TO SECTION 21.211(a) OF THE TEXAS EDUCATION CODE AND SECTION DFBA(legal) of the WESLACO INDEPENDENT SCHOOL DISTRICT POLICY BOOK.  
The “good cause” arising from the arrest and filing of charges against respondent for possession of a controlled substance while on Weslaco Independent School District  premises.


FINDINGS OF FACT

After due consideration of the Pleadings and matters officially notice, in my official capacity as Hearing Examiner, and after due consideration of the testimony of  the witnesses, I make the following Findings of Fact:

1.  On April 2, 1997 , Respondent signed a one-year teacher term contract with Petitioner.

2.  On or about December 9, 1997, Roberto Sepulveda, President of the Weslaco Independent School District Board of Trustees presented Respondent with a Notice of Termination authorized by the Board of Trustees of Weslaco Independent School District recommending that Respondent’s employment be terminated for good cause pursuant to Section 21.211(a) of the Texas Education Code and Section DFBA(Legal) of the WISD Policy Book, to wit:

“The reason for your termination is that the Weslaco Police Department has charged you with possession of a controlled substance.  In addition, these charges were filed during the time you were on the Weslaco Independent School District premises.”

3.  On December 22, 1997, the Division of Hearings and Appeals of the Texas Education Agency received the request for the appointment of a certified independent hearing examiner.

4.  On January 26, 1998, the parties waived in writing the provisions of Section 21.257 in the Texas Education Code.

5.  On September 3, 1997, Respondent was arrested and charged with the offense of possession of a controlled substance.  That same day Respondent was released on a Personal Recognizance Bond.

6.  The respondent was arrested while at work in Sam Houston Elementary,     Weslaco Independent School District.

7.  On the morning of September 3, 1997 a  man entered the premises of the Sam Houston Elementary School. This man was observed by Helen Cortez, assistant principal,  bumping  into walls, pipes and swaying as he walked down the hall.  

The police were called.

8.  This unknown man walked into classroom 126. This room was assigned to Ms. Williams’ class.  Respondent was working in there on this date.  

9.  Both the unknown man and Respondent walked out of the classroom after a very short time.

10.  The unknown man and Respondent were talking and Respondent gave this person her car keys.

11.  The unknown man walked off down a hallway.

12.  The Vice principal, Ms.Helen Cortez, questioned Respondent about allowing that man to take and drive her car.

13.  Respondent stated that perhaps she should not allow this person to drive her car and went after this man to retrieve her keys.  The vice principal told Respondent that the police had been called.

14.  Respondent caught up with the unknown man and they continued to walk together towards respondent’s car.  The unknown man continued to stumble as he walked out the school building and towards the car.

15.  When the police arrived; Respondent and the unknown man were by Respondent’s car.

16.  Police Officer Robacker arrived at the school parking lot and saw Respondent, the unknown man, police officers and Mr. Nieto.

16.  Officer Robacker walked up to Respondent and began questioning her.  Respondent stated that she wanted money back from the unknown male.

17.  Respondent had some money in her hand.   

18.  Officer Robacker asked Respondent to count the money in her hand.

19.  Respondent pulled a bill from her hand and a pill fell to the ground.

20.  Officer Robacker picked up the pill.  It was a small blue pill with, ROCHE 10, stamped on it.

21.  Based on training received, and past incidents and experience as a peace officer with this particular drug, Officer Robacker recognized it to be a controlled substance. 

22.  Officer Robacker asked Respondent whether she had more pills and Respondent opened her hand and there were 5 more pills, stamped with the identifying mark of ROCHE 10, in her hand underneath the money.

23.  Respondent did not have a prescription for the ROCHE 10 pills.


DISCUSSION
Maria Belinda Blankenship, Respondent,  testified to the following:

That Respondent signed a “term contract” of employment with the Weslaco Independent School District. 

That it was Respondent’s  understanding that she was going to be on a continuing contract because Respondent had been with the school district for six years and had been on a continuing contract before hand.

That Respondent was teaching in Ms William’s class on September 9, 1998 and she heard a knock on the door.

That a Mr. Garcia was at the door and that he was the man referred to earlier in the trial as the “unknown man”.

That he was there at the school  to get a key belonging to Respondent’s car.  The car was being used to move items out of Respondent’s home and into storage.

That Respondent was not expecting him that day at her work.

That the car had no gasoline so Respondent borrowed money(in the form of a blank check) from another teacher(Ms. Dalia Martinez) .

That Respondent then borrowed $10 from another teacher because checks are a problem to cash.

That Respondent then gave respondent the $10 plus what she had in her purse.

That they then went to the water fountain together and he left and respondent went back to her classroom.

That after Respondent went back to her room, the principal and vice principal called her outside  to find out the identity of this man.

That Respondent was told to get her key from this man and that she then went outside to the parking lot to do so.

That by the time Respondent got out to the parking lot the man was already handcuffed and standing by Respondent’s car.

That Respondent asked the man for her keys and that he gestured to the pocket on his shirt.

That Respondent reached in the shirt pocket and got the money. The money was wadded and she then started to walk back to her room.

That a police officer told her to stop and open her hand.  That when Respondent opened her hand a pill fell down and the officer picked it up.

That Respondent could identify the pill as being blue and similar to one used by a police officer at a presentation in her classroom the year before.

That Respondent did not know whether the man had a prescription for the pills.

That the man did not smell of intoxicating liquor.

That Respondent was subsequently arrested and had not heard anything further in connection with the crime of possession of a controlled substance.

That Respondent denied that the pill was hers.

That on cross examination the Respondent stated that she did not have a prescription for the ROCHE 10 pills.


The Weslaco Independent School District must prove by a preponderance of the evidence that it had good cause to propose termination of Respondent’s contract of employment.  Section21.211(a), (1) states that a board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.

Texas Courts have defined “good cause”, as:

“Good cause for discharging an employee is defined as the employees failure to perform the duties in the scope of employment that a person of ordinary prudence would  have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of  the  employer-employee relationship.”

Lee- Wright, Inc. V. Hall, 840 S.S. 2d 572, 580 ( Tex. App.- Houston [1st Dist.] 1992, no writ.

The Weslaco Independent School District Policy Book Section DFBA(legal) was not included in the record of this trial or provided for this hearing examiner.

Weslaco Independent School District contends that it had good cause to terminate respondent’s term contract because respondent was arrested and charged with a criminal offense, to wit: possession of a controlled substance and that the offense occurred on school property. See NOTICE OF TERMINATION

Can this one incident of September 3, 1997, be the basis for the recommended termination?  Yes. If, in fact, Respondent was in illegal possession of a controlled substance while on school premises .

The school district did not submit a laboratory analysis of the pills found on Respondent.

However, the police officer that found respondent in possession of the pills testified base on prior experience and in the course of her training that she could identify the pills as a controlled substance because they were blue and had ROCHE 10 stamped on the pill. See Campos v. State 716 S.W. 2d 584 at 588; Texas Rules of  Evidence #602 

Respondent also stated that the pills were similar to those shown to her at a prior presentation by the police department.

In conclusion it should be stated that this hearing is not a criminal proceeding and that the proof provided by the Weslaco Independent School District is sufficient to show that the pills in Respondent’s possession are a controlled substance.

It should not be overlooked that in response to Officer Robacker’s question as to whether Respondent had any more of the pills, Respondent opened her hand in which there were five more pills.

The knowing exercise of control over the pills by respondent is supported by the evidence.


CONCLUSIONS OF LAW
1.  Jurisdiction is proper under Texas Education Code, Section 21.251 (a) (2).

2.  The Notice of Termination provided to Respondent by the Weslaco Independent School District Board of Trustee was sufficient to satisfy due process and the Texas Education Code Requirements.

3.  On September 3, 1997; Maria Belinda Blankenship did knowingly and illegally possess  a controlled substance while on school premises and during working hours.

4.  Good cause exists pursuant to Section 21.211 (a) (1) Texas Education Code to terminate Maria Belinda Blankenship’s Term employment with the Weslaco Independent School District.


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed, the evidence produced at the Hearing and the foregoing findings of facts and conclusions of law, it is recommended that :

Weslaco Independent School District recommendation to terminate the term contract of Maria Belinda Blankeneship should be upheld.

Signed and issued this____ day of April, 1998.

________________________________________

MARIO A. TREVINO

INDEPENDENT CERTIFIED HEARING EXAMINER
cc: 

Dr. Robert Sepulveda

Weslaco Independent School District

P.O. Box 266

Weslaco, Texas 78599

Mr. Juan Gonzalez

      Attorney At Law

      420 West University Drive

      Edinburg, Texas 78539

     Mr. Joe Friend

     Attorney at Law

     223 Nolana

     Mc Allen, Texas 78504

