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Statement of the Case
Petitioner, Houston Independent School District, proposed termination of Respondent, Marsha Miller’s continuing contract due to (1) repeated failure to comply with official directives and established school board policy; and (2) repeated and continuing neglect of duties.  Respondent requested a hearing, pursuant to Texas Education Code §21.207.

John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  Petitioner is represented by Miles Bradshaw, Assistant General Counsel, Houston Independent School District, Houston, Texas.  Respondent is represented by Michael Tomasic, Attorney at Law, Houston, Texas.


Findings of Fact
After due consideration of the credible evidence, matters officially noticed, and argument of counsel in my capacity as Certified Independent Hearing Examiner, I make the following findings of fact:

 1.
Ms. Miller has been employed by Houston Independent School District (“HISD”) for twenty eight (28) years as a teacher and guidance counselor.

 2.
Ms. Miller and HISD entered into a Continuing  Teacher’s Contract on or about April 28, 1975.

 3.
In mid July, 1997, without prior consultation with Ms. Miller, HISD transferred Ms. Miller from Lamar High School in the Central District to Stephen F. Austin High School in the East District.

 4.
On December 19, 1997 HISD gave Ms. Miller notice of intent to terminate her contract.

 5.
HISD has Procedures established concerning the Dispute Resolution Process (the “Grievance Process”) applicable to conditions of work. 

 6.
The stated purpose of the Grievance Process is to provide:

a.
“An orderly process for the prompt and equitable resolution of concerns regarding wages, hours and conditions of work.”

b.
“An employee shall be entitled to representation at any and all meetings that directly relate to the issues which are being addressed in the Dispute Resolution Process.”

c.
“The resolution of concerns in an expeditious manner.  The time frame set forth at each level of the process are maximums and, whenever possible, the decision maker should render a decision or resolution within a shorter period of time.

d.
All time frames within the Grievance Process are calendar days.

e.
“The parties involved may mutually agree to modify the procedures as may be necessary to accomplish the goal of resolving disputes/concerns in the most efficient and expeditious manner possible.”

 7.
In the event that an employee is dissatisfied with the decision of the immediate supervisor (Level I), the employee may appeal to the next vertical line supervisor in a Level II hearing which is required to be held within ten (10) days.

 8.
After a hearing at Level II, the employee may further appeal the decision to the Board of Education at a Level II hearing in which the Board of Education is to make every effort to hear the dispute within thirty (30) calendar days of this receipt.

 9.
There is no written policy instruction or direction within the HISD Grievance Process that states that an employee must have to physically report for work while grieving an involuntary transfer during the Grievance Process.

10.
It is also possible for an employee to be assigned to their home while undergoing the Grievance Process.

11.
HISD knew that a primary reason Ms. Miller contested her involuntary transfer was because she was greatly concerned about her teenage daughter’s psychological problems resulting in her daughter cutting herself with a paring knife over a period of months.

12.
In the spring of 1997 and through the fall of 1997, Ms. Miller’s daughter began to cut herself with a paring knife and mutilated her stomach, thighs, arms, wrists face forehead, cheeks and chin to the point that she required psychological help.

13.
At all material times, Mr. Raymond Reiner, in his capacity as the Central District Superintendent, acted as the administrative representative of HISD in connection with the Grievance Process followed by Ms. Miller.

14.
Ms. Miller retained an attorney, Mr. Tomasic, to act on her behalf regarding her involuntary transfer and to meet with Mr. Reiner, after having at least one unsuccessful meeting with Mr. Reiner, about the issue.

15.
On August 12, 1997, Ms. Miller attempted to contact Jose Trevino, Austin High School’s principal by telephone, but he was not available so instead she left a message with another teacher to give to Mr. Trevino saying she would not be able to work there.

16.
Mr. Reiner met with Ms. . Miller and her Attorney on August 13, 1997 after receiving a letter from Mr. Tomasic dated August 6, 1997.

17.
Following the August 13, 1997 meeting, Mr. Reiner’s office mistakenly sent Ms. Miller and her attorney a letter intended for Ms. Diana Cooper instead of the letter which he intended, which was never received by Ms. Miller, or her attorney.

18.
After meeting with Mr. Reiner on August 13, 1997, Ms. Miller called into Mr. Reiner’s office on each school day to report in and nothing was said to her about letters being sent from Mr. Trevino.

19.
Neither prior to the meeting with Mr. Reiner nor any reasonable time thereafter was Mr. Trevino notified of the grievance process by HISD.

20.
Mr. Reiner prepared for Dr. Rod Paige’s, the Superintendent of HISD signature two (2) letters dated August 27, 1997 and September 10, 1997, responding to the correspondence from Ms. Miller’s attorney dated August 6, 1997 and August 20, 1997.

21.
HISD failed to prove that Ms. Miller received the letters or notices of letters of August 21, 1997, September 25, 1997, October 9, 1997 which were sent certified mail and registered mail
.

22.
Mr. Trevino was aware the certified letters were being returned unclaimed by Ms. Miller.

23.
This was Mr. Trevino’s first experience with an employee grieving a transfer.

24.
Mr. Trevino would have tried to help Ms. Miller if he had known of her circumstances in August 1997.

25.
In August, 1997, Mr. Trevino knew that Ms. Miller intended to grieve the involuntary transfer and that she was represented by an attorney.

26.
Mr. Trevino never attempted to ascertain who Ms. Miller’s attorney was, or communicate or correspond with him.

27.
Mr. Tomasic never formally advised Mr. Trevino he was representing Ms. Miller, although HISD was aware of the representation.

28.
Mr. Trevino never wrote to Ms. Miller’s attorney nor attempted to communicate with him even though he knew that a grievance process was occurring and he knew that Ms. Miller was not receiving her certified letters because they came back to him.

29.
Although Mr. Trevino knew something about a grievance filed by Ms. Miller, the administration did not communicate with him and he never participated in the process.

30.
Mr. Trevino was not copied on the letters from HISD dated August 27, 1997,  September 10, 1998, and never saw the letter dated September 25, 1997.

31.
No one who participated in the process, Mr. Reiner, Mr. Jimenez, Dr. Scalfani, Dr. Stroud, Ms. Garza, Mr. Tomasic or Ms. Miller, discussed the grievance process with Mr. Trevino.

32.
Dr. Paige’s September 10, 1997 letter to Mr. Tomasic states that “You may want to instruct Ms. Miller to report to Austin High School.  Her failure to follow the previous directive may have serious consequences.”  The correspondence does not state that Ms. Miller must physically report to Austin High School, nor does it state that the failure to physically report will result in a recommendation of termination.

33.
Dr. Page’s September 10, 1997 letter to Mr. Tomasic further states that “If Ms. Miller is concerned about the assignment, she should follow the district policy for dispute resolution.  Please contact the office of Professional Standards at 713-892-7324 for procedural information.”

34.
Ms. Miller and her attorney attended the September 18, 1997 HISD School Board meeting at which time he spoke about the need to provide a method for the resolution of such problems as Ms. Miller was experiencing.

35.
After his presentation, Dr. Susan Scalfani, Dr. Paige’s Chief of Staff met with Mr. Tomasic and Ms. Miller and discussed the Ombudsman Program and the Grievance Process.

36.
Dr. Scalfani explained the Grievance Process which should begin with Mr. Reiner because there was no building principal at Lamar at that time.  She also introduced Ms. Miller and her attorney to Mr. Trahan, a member of the Ombudsman team.

37.
Ms. Miller and her attorney met with Mr. Trahan the following day and presented their concerns.

38.
Mr. Trahan called back stating that he spoke about Ms. Miller not being paid, but did not address anything regarding the involuntary transfer.

39.
Ms. Miller filed her grievance as Dr. Scalfani had advised her to do on September 22, 1997.

40.
The grievance was subsequently assigned by Mr. Michael Jimenez to Dr. Margaret Stroud instead of Mr. Reiner who was in part responsible for the decision to transfer Ms. Miller, and had effectively conducted the Level I hearing.

41.
The hearing before Dr. Stroud should have occurred within ten (10) days of September 22, 1997, according to policy, however it the original date was  canceled and it did not occur until the last day of October, 1997.

42.
During this time, Mr. Trevino made his recommendation to terminate Ms. Miller on October 17, 1997 after the time in which her Level II grievance should have been heard and decided,  had HISD followed the guidelines and procedures.

43.
Ms. Miller received Dr. Stroud’s decision on or about November 5, 1997.

44.
Dr. Stroud concluded that Ms. Miller “Should report to Austin High School as directed.  She should continue in this assignment while seeking one that is closer to her home because policy does not dictate that placement be based on location of residence.  The Department of Human Resources and the District Superintendent’s Office should assist her in seeking available positions in counseling or other areas in which she is certified.”

45.
Ms. Miller followed Dr. Stroud’s ruling and reported to Austin High School on the next work day, November 8, 19972 as Dr. Stroud directed.

46.
Ms. Miller continued the Grievance Process by appealing Dr. Stroud’s decision in November, 1997 while she continued to work at Austin High School.

47.
The HISD School Board conducted it’s Level III hearing in February, 1998 approximately two (2) months later than the thirty (30) days in which such hearing is supposed to be conducted, and upheld Dr. Stroud’s determination.

48.
Ms. Miller substantially performed under the Grievance Process and complied with the instructions or directives give and as set forth in Dr. Page’s September 10, 1997 letter.

49.
Ms. Miller’s state of mind during the Grievance Process was affected by her concerns for her daughter, she couldn’t cope with the transfer, she was hysterical, she couldn’t sleep, she was constantly crying.

50.
During the entire grievance process, Ms. Miller did not realize that she might be terminated, instead she thought that the grievance process and Dr. Stroud’s hearing consolidated all such issues.

51.
Ms. Miller has been a faithful employee of HISD never missing work since the birth of her sixteen year old daughter until this period.

52.
Ms. Miller relied upon the instructions and directions of the representatives of HISD in filing her grievance and attempting to alleviate the difficulty in having to travel the extra time to Austin High School.


Discussion
Although Ms. Miller’s actions or conduct in this process is not ideal, it is not without merit, or unreasonable and does not amount to a cause for discharge.

Regarding the claim of compliance with official directives and established school board policy:  
The policy and procedure of HISD pertaining to this particular circumstance, does not appear to be so readily clear and established.  The directives received by Ms. Miller from the various HISD officials are somewhat confusing, if not conflicting.

Not only was communication between HISD and Ms. Miller poor, there appears to have been poor communication between the various HISD departments and divisions.  If during an earlier point in the course of events, say prior to October 17, 1997, someone would have brought the three factions together (Reiner, Trevino, Miller) I suspect this hearing would not have been necessary.

In any event, the record before me contains evidence of less than ideal conduct by both parties, and there is evidence of reasonable basis of Ms. Miller’s conduct.  

Regarding the claim of repeated failure and continuing neglect of duties:
The term “neglect” as defined by Black’s Law Dictionary states:

“neglect - the omission of proper attention; avoidance or disregard of duty from heedlessness, indifference, or willfulness; failure to do, use, or heed anything;

Blacks Law Dictionary 4th Edition (Rev.)

The actions taken in the circumstances by Ms. Miller as supported by the evidence herein, hardly shows Ms. Miller lacked attention, or was heedless, indifferent or failed to do anything.  The actions of Ms. Miller and her representative reflect utmost concern and attention to the circumstances of her transfer and duties associated with her employment with HISD.


Conclusions of Law
1.
Jurisdiction is proper under Texas Education Code Sections 21.154(a) and 21.251(a)(1).

2.
HISD has failed to sustain its burden of proof that there was lawful cause for discharge of Ms. Miller.

3.
HISD has failed to sustain its burden of proof that lawful cause for discharge existed to terminate Ms. Miller’s continuing contract for:

(a)
repeated failure to comply with official directives and established school board policy;    and

(b)
repeated and continuing neglect of duties.

Recommendation

Based upon the above findings of fact and conclusions of law, in my capacity as hearing examiner, I recommend the reversal of HISD’s decision to terminate Ms. Millers’ contract and Ms. Miller be reinstated, however without pay for the period of approximately three months she did not report to work during her grievance process, unless Ms. Miller chooses to use vacation or sick pay benefits to replace wages lost during this period.

SIGNED and issued this 21st day of May, 1998.


____________________________

JOHN W. DONOVAN

HEARINGS EXAMINER

�  It is uncertain from the evidence what is meant by “registered mail” (i.e. some type of receipted mail or regular first class mail or certified and registered are one and the same letter.)


2  Note: according to the calendar November 8, 1997 is a Saturday.





1

