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RECOMMENDATION OF THE HEARINGS EXAMINER

Respondent, STEPHEN W. FORSYTHE (hereinafter "Respondent" or "Forsythe"), brings this appeal pursuant to section 21.251 (a)(1) of the Texas Education Code against Petitioner, YSLETA INDEPENDENT SCHOOL DISTRICT (hereinafter "Ysleta", "School District" or the "District").


Hearing of record was held on Friday, July 26, 1996, and continued on Monday, July 29, 1996.  Respondent was represented by attorney, Mr. H. Davidson Smith III, of El Paso, Texas.  Petitioner was represented by Mr. Robin Collins with the law firm of Lewis & Collins, P. C. of El Paso, Texas.  At the beginning of the hearing the Respondent invoked his right to have the hearing conducted as a closed session.  This right was observed and the hearing was closed to the public.

Findings of Fact

1.  Petitioner is a public school district located in El Paso County, Texas.  The District employs the Respondent on a continuing contract as a certified teacher.  Respondent has been employed with the District for eighteen (18) years as an agricultural science teacher. During the 1995-96 school year Respondent taught at Ysleta High School.  Ralph Ornelas ("Ornelas") is the Principal at Ysleta High School.


2.  During the time Respondent has taught agricultural science with the School District, he has received numerous awards and recognition for his work.  The testimony reflects that Respondent is among the most popular teachers at Ysleta High School.


3.  On March 18, 1996, Principal Ornelas received a report (YISD Exhibit H) from a teacher, Kelvin Cartwright ("Cartwright"), that Respondent had improperly pulled down his blue jeans exposing enough of his buttocks so that he and two students were able to see a third to one-half of Respondent’s bottom, including the “crack of his b***”.


4.  On the same day Ornelas started an investigation and spoke with several students, two of which were Jannett L., and Elvira D.  These two students wrote reports (Exhibit I - Jannett L.,  and Exhibit G - Elvira D.) containing allegations that Forsythe had touched them both on the bottom; had touched Jannett L. on the breast; had used the phrase “short and buxie” to describe Jannett L.; had "touched his private part in front of the girls"; had, every time he saw Elvira D., rubbed his hand against her back; and had "constantly" told Jannett how "good" she looked.


5.  Principal Ornelas testified he interviewed the two female students, Jannett L. and Elvira D. regarding their complaints.  This interview was conducted with each child separately.  Ornelas conducted the interviews with Assistant Principal Patty Bransford present.  After completing the interviews, Ornelas wrote a report (YISD Exhibit F) to Mr.Danny Martinez ("Martinez') of the School District central administration summarizing his findings.  Martinez instructed Ornelas to call Child Protective Services, which he did.


6.  Ornelas described the two female students as “good kids” who made average to good grades.  Ornelas described Jannett L. as very active in sports, and the Future Farmers of America (FFA).


7.  On March 19, 1996,  the School District hand delivered a letter (YISD Exhibit C) to Forsythe suspending him with pay from his teaching duties pending further investigation. On March 28, 1996, the School District hand delivered a second letter  (YISD Exhibit D) to Forsythe, this one setting forth specific allegations of sexual harassment. Thereafter, on April 11, 1996, the School District afforded Forsythe the opportunity to meet with an administrator to present his side of the story. Forsythe attended this meeting with his attorney, Mr. H. Davidson Smith, III. On June 17, 1996, the District Board of Trustees notified Forsythe in writing (YISD Exhibit M) of their intent to propose termination of his continuing contract.  From this notification Forsythe requested a hearing pursuant to Chapter 21 of the Texas Education Code.


8.  Jannett L. testified by way of video tape deposition. During the videotape, which lasted some thirty minutes, the Hearings Examiner was able to closely observe the demeanor and appearance of this 16 year old girl.  This observation, when coupled with other evidence described later, is crucial to the Hearings Examiner’s finding on the issue of witness credibility.  The Hearings Examiner pauses here to note that during Jannett L.’s videotape testimony she refused on numerous occasions to answer questions propounded to her by both the Petitioner and Respondent’s attorneys.  It is clear from her demeanor that Jannett L. did not wish to be involved in any way with this matter.  Principal Ornelas, although unsure, alluded to “peer pressure” being brought to bear against Jannett L. and further testified to Jannett L.’s social withdrawal and isolation after making the outcry.  Principal Ornelas testified that following the outcry in March, 1996, he referred Jannett L. to counseling for difficulties she was having due to these events.  Her counselor, Terry Esparza, attended the deposition with Jannett L. just 4 days before the hearing.


9.  However, not withstanding her refusal to answer numerous questions, Jannett L.'s testimony was clear and unwavering on three matters.  Jannett L. testified that: (1) the events she described in her March 19, 1996, report were also discussed with her mother, Principal Ornelas and Counselor Terry Esparza; (2) the contents of her report to Principal Ornelas were “true” when she made them; and, (3) although she did not want to press charges against Forsythe or become involved with the courts, she “wanted someone to talk to Forsythe so that he stops touching her and telling her things that make her uncomfortable”.  In particular,  Jannett L.’s report contains the following descriptions of Respondent's conduct:


a)  Commenting on her clothing while saying "that outfit looks really good on you" and "you know why all the guys like you because you’re short and buxie";


b)  Respondent looked at the girl’s chest and "he had his chest lifted as to be making fun of me" while telling her it “sure looked like” she’d grown;


c)  Respondent poked at a blood drive sticker covering Jannett L.’s left breast 2-3 times “and then put his hand over the sticker”; and


d)  Respondent pulled down his pants and exposed "about half of his b***" supposedly to show the band aids where a shot had been given, however, Jannett further states that it was not necessary to pull down his pants since the shot given to him could be seen "above the pant line" and "all he had to do was pull up his shirt".

The Hearings Examiner finds Jannett L. to be a credible witness.


10.  Elvira D. testified.  She is a 16 year old student at Ysleta High School.  Respondent did not object to having her mother present in the hearing room as she testified.


Elvira D. testified that during a “Chili Feed” held at Ysleta High School in February, 1996, she was busy on the serving line preparing plates for the people, when she felt this touching on her bottom and as she turned around she saw Forsythe also turn and walk away.  Her first thoughts were "What's happening here?"  Elvira was asked "Didn't he go through and tell you girls you are doing good and working hard?"  Elvira's response was "No, he just went in back of us."  The testimony on whether the touch on Elvira’s bottom in the “Chili Feed” may have been inadvertent was hotly contested.  The Hearings Examiner concludes that Elvira’s testimony on this issue is compelling and credible and that it is more likely than not that Respondent intentionally touched Elvira on the bottom for the following reasons:


a)  Elvira, who testified she likes to help out whenever anything needs to be done, was busy in a serving line preparing plates for the guests;


b)  Elvira was taken aback by the silent touching behind her which obviously distracted her from what she was doing;


c)  Elvira's distraction was so much so that she thought to herself "What's happening here?";


d)  Elvira's strong testimony which did not waver under a heavy cross examination by Respondent's attorney regarding the difference between an accidental brush and an intentional touching; and   


e)  There was an immediate outcry in that one of Forsythe's own witness, Donica P. testified that, at the Chili Feed, "They [Jannett L. and Elvira D.] had said something" about Respondent having touched their bottoms.


11.  Elvira D. further testified that Respondent frequently commented on Jannett L.’s dress or appearance and used an inappropriate tone of voice "in a manner in which a teacher should not" as he told Jannett L. that she looked "good in that dress”.  Elvira D. spelled the word “good” by spelling it “Gooood” to indicate what she meant.  Elvira D. confirmed Jannett L.’s testimony complaining of Respondent's references to “short and buxie”.  Elvira D. said she understood it to be a reference to the size of Jannett L.’s  breast.


12.  Elvira D. also testified to an occasion when Respondent “touched his private part” in front of female students.  The girls were in one side of the room and the boys were in other, when Forsythe approaches the girls and "touched his private part in front of the girls".


13.  Elvira D. testified that Respondent would rub her, and Jannett L.’s back, instead of just patting it.  Elvira D.'s written report states that "He rubs his hand against your back instead of padding it.  He does this every time he sees you."  Again, the Hearings Examiner pauses here to note that this matter was highly contested.  Respondent's testimony and some of his witnesses characterized his conduct as affectionate and affirming, given only to encourage.  Forsythe freely admits this.  He denied, however, touching Elvira D. or Jannett L. in any sexual way.  Forsythe denied touching the girls inappropriately, but admitted “pats” and touches on the shoulder.  Elvira D. on the other hand testified that "that rubbing on my back was -- it did make me feel uncomfortable."  "It was just like a rub, you know.  I mean, it just felt so uncomfortable."  When asked how many times this happened to her, her response was "To me, it's like every time I would see him ... ."


14.  Respondent, Forsythe, was called to testify by Mr. Collins, attorney for the District.  On the matter of poking a sticker which was on Jannett L.'s left breast three times and then putting his hand on the sticker, Mr. Collins asked Respondent "you denied this incident took place."  Forsythe's response was "I don't recall that incident taking place."  This response was repeated again after being asked again.  And again later in his testimony, Mr. Robin Collins asked Respondent to choose between saying that it did not happen or not remembering whether it happened.  Respondent stated he could “not remember” having touched Jannett L. on the breast.  Further when asked to conceive a situation when it would be appropriate for a male educator to polk three times at a sticker on a female student's breast and then put his hand over the sticker, Forsythe's response was "I don't know that -- it would depend on the circumstances.  Maybe --"[emphasis added].  Later under direct examination by his own attorney, Respondent testified that he did not "believe" that he touched Jannett L.'s breast.  Forsythe  admits that if an adult, male teacher intentionally touches a 16 year old female child on the breast that such conduct falls below the accepted standards for the teaching profession.  Likewise, he later concedes that touching in this manner would never, under any set of circumstances, be proper.


15.  Forsythe was asked by Mr. Collins whether he used the word "buxom" in connection with his professional duties.  Respondent was adamant that he had used it "One time, the allegation that's mentioned, that word was used."  Then later he changed his testimony and said he could "only recall using it once or twice."  Further questioning by Mr. Collins reminded Forsythe that on April 11, 1996, in the presence of his own attorney, and a School District administrator, and the School District’s attorney, Respondent used the expression....”short and buxom”...to describe "Mary" an adult, female cafeteria worker who is an employee of the School District.  Further, when questioned by his attorney, Respondent admitted that buxom is just a word that he uses.  However, after that testimony, Respondent again changed his testimony and stated that he has only used that word once.  It is the opinion of this Hearings Examiner that while Respondent appears unmindful that he is engaging in speech with co-workers and students which involves descriptions of their bodies, Respondent's testimony on how often he used the word "buxom" varied.  This of course goes to the weight of Respondent's testimony.


16.  Forsythe admits to calling Jannett L. "short and buxom" on only one occasion.  This description of her he attributes to Jannett L.’s efforts to put on “body mass” as an athlete and unrelated to her breasts.  When Respondent was asked to describe what he meant when he used the word "buxom" when referring to the cafeteria worker, Forsythe responded "That's correct, the, 'Buxom' meaning short, plump looking, broad, but nothing in a negative or hurtful way, is my definition."  [emphasis added]  However, towards the end of his testimony, when asked to describe Jannett L., Respondent stated "she is short and -- and not real -- she is slight of build".[emphasis added]  It is the opinion of the Hearings Examiner that when Forsythe called Jannett L. "short and buxom", he did not mean to say that she was build like the cafeteria worker.  The School District presented evidence that the primary dictionary definition of “buxom” is “full-bosomed”.  The Hearings Examiner finds that Forsythe was commenting on Jannett L.'s bosom when he referred to this "slight of build" young lady as "buxom".


17.  Forsythe denied making any crude or offensive jokes.  Respondent's co-worker, Kelvin Cartwright ("Cartwright") testified to having witnessed Forsythe telling two dirty jokes to male students.  One joke had to do with the size of Forsythe's groin area, with the pun of the joke being "a lot".  In the second instance, the joke referred to a rooster weather vane and Respondent's groin area and the pun being "It's a cock."  It is the opinion of the Hearings Examiner that Cartwright had great difficulty testifying in this matter.  Further, when Jannett L. first approached Cartwright about Forsythe having touched her buttocks at the "Chile Feed", Cartwright was at a loss as to how to handle the matter.  It was not until two weeks later when Forsythe exposed his buttocks to him and a couple of students did he file a simple report relative to that incident.  Cartwright and Respondent were close friends.   The Hearings Examiner finds Cartwright’s testimony to be credible.


18.  Forsythe denied making crude comments.  Several males students testified that he called them “pecker head”.  These students stated that they were not offended by this, nor found it sexual.  One male student thought it referred to "Woody Wood Pecker".  The School District’s letter to Respondent dated June 17, 1996, (Exhibit M) alleges that Respondent “during the course of instruction as well as communication with students....engaged in crude and sexually inappropriate comments and stories.”  Cartwright testified that whether or not the term “pecker head” contains or lacks sexual content, it is "unprofessional" for a school teacher to use it with male students.  Cartwright was also offended when Respondent used the term to describe Cartwright’s young son.


19.  Forsythe testified he made a mistake when he pulled his blue jeans down to show off a band aid placed on his buttocks following a shot at the doctor’s.  Forsythe testified this was inappropriate behavior for a school teacher because it involved exposing to a student part of one’s own body ordinarily considered private.


20.  Forsythe testified he did not remember kissing  Jannett L. as she alleged in her statement.  Further, Jannett L.'s written report states that she did not find the kiss offensive.  The hug and kiss supposedly occurred on "national hug day".  The Hearings Examiner makes no finding on this issue.


21.  Petitioner called Letty Dolan-Johnson ("Dolan-Johnson") to testify.  Dolan-Johnson is a caseworker for Child Protective Services.  She is a specialist in investigating instances of alleged sexual abuse of children.  Dolan-Johnson interviewed Jannett L. and Elvira D. on March 25, 1996, at Ysleta High School in the presence of Principal Ornelas.  These interviews were summarized in a report introduced by Petitioner (YISD Exhibit L).  Dolan-Johnson’s report, contains certain hearsay comments which the Hearings Examiner has excluded and held to be inadmissible.  These inadmissible, hearsay comments are remarks made by adults at Ysleta High School, and other “collateral” witnesses.  These inadmissible portions of Exhibit L. have not been considered by the Hearings Examiner.  I have considered, however, both Exhibit L.’s contents, and Dolan-Johnson’s testimony regarding the substance of the complaints made to her by Jannett L. and Elvira D. on March 25, 1996.  I find that during the course of the proceedings Respondent made repeated efforts to imply that both Jannett L. and Elvira D. had fabricated their testimony regarding their allegations against Forsythe and, additionally, were influenced by an improper motive.  For instance, Respondent’s attorney attempted to infer that Elvira D. was a close personal friend of Jannett L.’s; and that Elvira D. and Jannett L. had talked about their allegations beforehand the "Chili Feed".  The record is replete with testimony and suggestions that Jannett L. did not like Forsythe because he was “sexist”.  Once these efforts were made to discredit the testimony of Elvira D. and Jannett L.  Petitioner sought to introduce the testimony and Dolan-Johnson's report as a prior consistent statement.  Indeed, the Hearings Examiner has reviewed the statements given Dolan-Johnson, and her testimony and finds that Jannett L.’s and Elvira D.’s statements given to Principal Ornelas were consistent with those given Dolan-Johnson.


22.  Principal Ornelas, Respondent Forsythe, Cartwright and Martinez all testified that all the acts for which Respondent stands accused of are either inappropriate, unprofessional or fail to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in this state.  


23.  Principal Ornelas testified that a brochure entitled “Sexual Harassment” (YISD Exhibit P) was distributed last year to all Ysleta High School staff by placing it in their campus mail slots.


24.  Petitioner introduced into evidence Ysleta's Policies regarding sexual harassment, as well as a professional article entitled "Sexual Abuse of Students by School Personnel" by Charol Shakeshaft and Audrey Cohan.

Summary of Findings

1.
Respondent FORSYTHE admits to the following:  


a)
Pulling down his pants, thus exposing his buttock and crack to a teacher and two students;

b)
Frequently patting and rubbing Jannett L. and Elvira D. on the back;


c)
Using the word "buxom" to describe Jannett L.'s body;

 
d)
Referring to male students as "pecker heads"; and


e)
Unwittingly scratching his groin area in front of female students.


2.
Respondent FORSYTHE never denies poking at a sticker on Jannett L.'s breast and then placing his hand on the sticker. The record shows that Respondent FORSYTHE either does "not remember" or does not "believe" that he did these acts.  Accordingly, the Hearings Examiner finds, more likely than not, that Respondent did, in an inappropriate manner, touch Jannett L.'s breast. 


3.
Respondent FORSYTHE does not remember having kissed Jannett L. in the cheek on National Hug Week.  However, Jannett L. does not state she considered this an offensive act.  Accordingly, the Hearings Examiner makes no finding on this matter towards the issue of Sexual Harassment.


4.  Respondent FORSYTHE denies all of the following charges.  However, the Hearings Examiner finds, by the preponderance of the credible evidence that Respondent FORSYTHE committed the following acts:


a)
Telling crude and inappropriate jokes to male students;


b)
Telling Jannett L. how "Gooood" she looked in an unprofessional manner; and


c)
Inappropriate touching of Jannett L. and Elvira D.'s buttocks during a Chile Feed.

Conclusions of Law

1.
This Hearings Examiner, and the Texas Education Agency, have jurisdiction pursuant to Chapter 21 of the Texas Education Code, to consider STEPHEN W. FORSYTHE's termination hearing.


2.
The hearing was conducted pursuant to Chapter 21 of the Texas Education Code, and the parties were afforded a full and fair opportunity to present evidence.


3.
More specifically, I find as a matter of law that Respondent was afforded the opportunity to cross-examine all witnesses, including Jannett L.  Respondent did not make an application to the Hearings Examiner for issuance of a subpoena for Jannett L.


4.
I further find as a matter of law that certain portions of the report of Dolan-Johnson were not hearsay, but rather constituted evidence of prior consistent statements as defined by Texas Rule of Evidence 801(e), and a business record or report of a regularly conducted business activity.


5.
I further find, from the documents admitted as evidence in this case, that "Sexual Harassment" has, among others, the following elements:


a)
Conduct which creates an intimidating or offensive environment;


b)
Comments about someone's body or dress that have little to do with normal job duties;


c)
Statements of a sexual nature or overtures;


d)
Stroking, touching or kissing someone;


e)
Jokes, innuendos, gestures or sexual comments which are not part of the working environment; and


f)
Acts such as exhibitionism, i.e. exposing one's private parts to others.



6.
The Hearings Examiner finds from the facts established at the hearing that FORSYTHE's conduct, as a matter of law, fails to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in the State of Texas, as follows:


a)
FORSYTHE exposed an ordinarily private part of his body to two students and a faculty member;


b)
FORSYTHE engaged in crude and offensive jokes in the presence of students;


c)
FORSYTHE used descriptions of a student’s breasts in ordinary conversation;


d)
FORSYTHE called male students by an expression ordinarily having a sexual connotation;


e)
FORSYTHE inappropriately touched two female students’ when he frequently rubbed their backs; 


f)
FORSYTHE touched a female student’s breast;


g)
FORSYTHE inappropriately touched two female students' buttocks; and


h)
FORSYTHE regularly commented on the physical appearance of a female student which was not part of the working environment. 


RECOMMENDATION

The Hearings Examiner concludes, based upon the entire record and the totality of the circumstances, that substantial evidence was produced to find that the YSLETA INDEPENDENT SCHOOL DISTRICT is entitled to the relief it seeks.  The Hearings Examiner believes the record amply supports the conclusion that STEPHEN W. FORSYTHE repeatedly and improperly misjudged the limits of proper behavior between himself and a faculty member; between himself and young, female students; and, between himself and young, male students.  This is the law that defines sexual harassment.


Accordingly, pursuant to Sec. 21.257 of the Texas Education Code, the Hearings Examiner recommends that FORSYTHE's continuing contract of employment with the YSLETA INDEPENDENT SCHOOL DISTRICT be terminated.




SIGNED this                 day of August, 1996.






                                          




CARMEN A. LEAL







Certified Hearings Examiner
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