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RECOMMENDATION:
The School Board should terminate Mr. Cunningham’s One-Year Probationary Contract


FINDINGS OF FACT
After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact).

References are to the transcript which consists of multiple volumes.  For example, “TR 6/10" refers to the transcript for the proceedings that occurred on June 10, 1999.  The Hearing was held on June 9, 10, 11, 15 and 16, 1999.

1. Respondent, Mr. John Marcus Cunningham, Jr. (Mr. Cunningham), was employed by Grand Prairie Independent School District (GPISD) for the 1998-1999 school year on a Teacher One‑Year Probationary Contract.  He was assigned to teach 5th Grade Social Studies at Jefferson Intermediate School.  Exh. G-27
1. Norman Whitaker (Principal Whitaker) is the Principal of Jefferson Intermediate School, a trained Texas Teacher Appraiser, was a principal for eight (8) years at Keller Independent School District and taught for three (3) years.  TR 6/9:  p. 11, line 5 - p. 13, line 11
1. Dr. David Barbosa was the Superintendent of GPISD.

1. On October 1, 1998, Principal Whitaker recommended to GPISD Human Resources that Mr. Cunningham be terminated.  Exh. J-29
1. On November 11, 1998, Principal Whitaker recommended that Mr. Cunningham be terminated.  Exh. 17
1. On November 20, 1998, a letter from Superintendent Barbosa suspending Mr. Cunningham was delivered to him, proposing to terminate him for good cause.  Exh. G-29
1. On December 4, 1998, Mr. Cunningham requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.

1. ROBERT C. PRATHER, SR. (PRATHER), was notified on December 15, 1998, of his selection as Certified Hearing Examiner to conduct the Hearing in this dispute.  The assignment was accepted on December 15, 1998.  A Pre-Hearing, by conference call,  was held on December 18, 1998.  During this Pre-Hearing, GPISD was represented by Mr. Edgar O. Coble, Jr., and Mr. Cunningham (not present) was represented by Mr. Ollie Dailey, and a Hearing was set for February 11 and 12, 1999.  Exh. H-3
1. On February 11, 1999, the parties appeared for a Hearing.  The parties had waived the 45-day time limit to March 1, 1999.  TR 2/11, Exhs. B & C
1. At the February 11, 1999, Hearing, Mr. Coble was present for GPISD and Mr. Cunningham appeared on his own behalf, Mr. Dailey having withdrawn from representing Mr. Cunningham as of February 9, 1999.  TR 2/11, Exh. A
1. The Hearing was also for the purpose of hearing GPISD’s Motion to Dismiss Respondent’s Appeal for Failure to Submit to Deposition filed with the Hearing Examiner on or about February 8, 1999, concerning Mr. Cunningham’s failure to appear for deposition.  Said Motion was carried without a ruling considering that the parties agreed to additional scheduling and a continuation of the time for the Hearing to March 22, 1999.  TR 2/ll, Exh. D
1. On February 17, 1999, a letter suspending Mr. Cunningham, without pay, was delivered to him.  Exh. G-30
1. On February 18, 1999, Mr. Coble for GPISD and Mr. Cunningham and his attorney, Ms. Donya Witherspoon, agreed to a re-scheduling of the Hearing and a waiver of the deadline for recommendation to May 7, 1999.  Exh. H-1
1. On April 19, 1999, Mr. Coble for GPISD, Ms. Witherspoon for Mr. Cunningham, and Mr. Cunningham agreed to a re-scheduling of the Hearing and an extension of time for the recommendation to June 25, 1999.  Exh. H-2
1. On June 3, 1999, GPISD filed with the Hearing Examiner its Original Petition, a copy of which is attached hereto, and of which the Hearing Examiner takes notice, which alleged as the basis for the termination of Mr. Cunningham as follows:

1. Mr. Cunningham was a teacher employed by GPISD for the 1998-1999 school year on a written probationary contract.

1. Beginning with his first interview and continuing as a pattern and practice for the entirety of his employment, Mr. Cunningham engaged in lying, misrepresentation, and other unprofessional conduct that rendered his continued presence and role as a teacher of children untenable.

1. Mr. Cunningham engaged in material and knowing misrepresentations of his background and qualifications intended to induce his hiring.

1. Mr. Cunningham attempted to influence other teachers and staff to lie for him.

1. Mr. Cunningham repeatedly falsely represented his arrival and departure times from school despite warnings.

1. Mr. Cunningham repeatedly failed to accurately and faithfully record grades in accordance with policy and directives.

1. Mr. Cunningham engaged in a pattern of indifference, carelessness, and incompetence in teaching performance that is not remediable.

1. Mr. Cunningham engaged in repeated failure to follow directives after being advised of their importance.

1. Mr. Cunningham exhibited a pattern of indifference, carelessness, and incompetence in teaching performance that is not remediable.

1. In addition, Mr. Cunningham created severe morale problems among professional staff by both the foregoing and by his failure to cooperate collegially with colleagues.

1. By engaging in the foregoing enumerated acts, each of which alone constitutes good cause for terminating his employment, Mr. Cunningham is guilty of unprofessional conduct with other teachers, including lying, admitting lying (without remorse), attempting to induce others to lie for him, and attempting to induce others to lie about his lies.  He has engaged in a pattern of lies and misrepresentations that make him wholly unworthy to teach and model appropriate behavior for students.

1. At the conclusion of the Hearing on June 16, 1999, GPISD and its attorney, Mr. Coble, and Mr. Cunningham and his attorney, Ms. Witherspoon, agreed to the waiver of the time period for a recommendation to July 19, 1999.  TR 6/16:  p. 1105, line 3 to p. 1106, line 15


****************************
1. Mr. Cunningham was a “late hire,” having just moved from Ohio.  His interview with Principal Whitaker was on or about August 3, 1998, just two (2) days before in-service training for new teachers to the District was to begin on August 5, 1998.

1. In his initial interview with Principal Whitaker, a representative of the teaching staff, Ms. Cheryl Horton (Mr. Cunningham’s team leader-to-be), at Jefferson Intermediate School, was present.

1. Principal Whitaker outlined to Mr. Cunningham the criteria he was looking for in hiring a teacher which included:

1. A minority teacher.

1. A bilingual teacher to assist in communicating with the students as well as parents since there was a high number of Hispanics and approximately 30% of the parents were not English-speaking.

1. Strong academics.  He told Mr. Cunningham that he would not consider less than a 2.0 GPA.  TR 6/9:  p. 17, line 17 to p. 18, line 5; p. 21, line 1 to p. 22, line 12
1. The position would involve being part of a team that did not have a bilingual teacher.

1. In the interview, Mr. Cunningham stated that:

1. He was very fluent in Spanish.

1. He had a 2.9 GPA.

1. He had six (6) years’ teaching experience, having taught in Ohio.

TR 6/9:  p. 15, line 9 to p. 11, line 13; 6/ll:  p. 455, line 10 to p. 457, line 14; Exh. G-3
1. While Mr. Cunningham was not paid extra for being bilingual and was not paid extra for any request to perform additional services at the school using his claimed fluency in Spanish such as speaking with parents in Spanish, it was one of Principal Whitaker’s criteria.

1. While Mr. Cunningham represented that he had taught for six (6) years in Ohio, he actually had been a substitute teacher in Ohio.  He taught full time as a substitute teacher for at least one (1) full academic year.  During the remaining years, he worked in other jobs and positions and sometimes substitute taught.  TR 6/15:  p. 798, line 9 - p. 801, line 9
1. Mr. Cunningham has had no Education courses and had a temporary teaching certificate in Cincinnati, Ohio.  TR 6/15:  p. 804, line 18 - p. 806, line 2
1. Mr. Cunningham misrepresented his capabilities on his Resumé, Exh. G-2, in reference to math and computers and Spanish.  TR 6/15:  p. 806, line 24 - p. 809, line 5; Exh. G-31
1. Mr. Cunningham lied about his fluency in Spanish (which he failed to demonstrate) and about his college grade point average, which was approximately 1.9, not 2.9.  TR 6/9:  p 26, lines 5-17; 6/15:  p. 806, lines 16-20; Exhs. G-2, G-3
1. Mr. Cunningham has not used his Spanish in approximately ten (10) years, is not fluent, and is “rusty” on his Spanish.  TR 6/15:  p. 821, line 14 - p. 825, line 7; p. 883, line 18 - p. 885, line 2; Exh. G-2
1. Principal Whitaker would not have considered Mr. Cunningham for employment if he had known about Mr. Cunningham’s low grade point average.

1. Principal Whitaker believed Mr. Cunningham to be an attractive teaching candidate, in part, because of his professed fluency in Spanish.  Jefferson Intermediate School has a high percentage of students whose first language is Spanish and many of their parents do not speak English.  TR 6/9:  p. 155, line 20 - p. 158, line 7; p. 210, line 7 - p. 215, line 8
1. Mr. Cunningham stated in his interview about having a fiancee, although he was never asked about his family situation.  Mr. Cunningham told other staff, however, that he thought the interview committee would feel he was more stable if they believed he was getting married.  The accuracy of his statement is a disputed matter. Even so, the statement and Mr. Cunningham’s vacillation on the statement became the subject of and cause of staff disruption.  TR 6/9:  p. 27, line 14 - p. 28, line 16
1. Mr. Cunningham's lies were discovered early on in the Fall Semester 1998.  He was warned by Principal Whitaker that they were serious matters and was directed by Principal Whitaker to cease his lies and misrepresentations.  TR 6/9:  p. 30, line 14 - 23; Exhs. G-4, G-5
1. On September 10, 1998, Principal Whitaker did a classroom observation of Mr. Cunningham.  Exh. J-5
1. Assistance in a number of areas, including teaching, grading, attendance and grade reports, scope and sequence, lesson plans, computers and grades and resource materials, were offered to Mr. Cunningham from the beginning of school in August 1998, much of which Mr. Cunningham refused or did not avail himself.  TR 6/ll:  p. 576, line 1 to p. 588, line 25; p. 617, lines 12-24; p. 717, line 17 to p. 773, line 25
1. On September 15, 1998, Mr. Cunningham met with Principal Whitaker and Assistant Principal Martinez, at which time school had been in session one (1) month.  Exh. G-4.  A copy of this memo, Exh. G-4, was given to Mr. Cunningham.  No response was ever received by Principal Whitaker from Mr. Cunningham about the meeting or contents of the memo, Exh. G-4.

1. Mr. Cunningham did not deny, at the time, orally or in writing the statements in the meeting and set forth in the memo, Exh. G-4.  TR 6/15:  p. 784, line 7 - p. 785, line 13
1. On or about September 30, 1998, in a meeting with Mr. Cunningham, Principal Whitaker gave Mr. Cunningham a copy of Exh. G-5.  In part, Mr. Cunningham had asked Ms. Ellis, a first-year teacher, to lie about:

1. whether Mr. Cunningham had a fiancee; and

1. what Mr. Cunningham had told Assistant Superintendent Davis about Ms. Ellis’ being upset.  TR 6/11:  p. 671, line 5 - p. 675, Line 8; 6/15:  p. 782, line 12 - p. 784, line 6; Exh. G-24
1. Mr. Cunningham asked Ms. Ellis to lie and say that she was upset.  TR 6/11:  p. 671, line 5 - p. 675, line 8; 6/10:  p. 349, line 1 to p. 362, line 12
1. Mr. Cunningham evaded answering the statements in Exh. G‑5 and has never responded in writing to Principal Whitaker about these allegations.

1. In this meeting, Mr. Cunningham was reminded about Exh. G-4 and the directives not to lie.  Exh. G-5
1. Mr. Cunningham’s conduct, at times, intimidated other teachers and was confrontational.  TR 6/ll:  p. 693, line 19 - 695, line 4; p. 712, line 5 - 25; Exhs. G-32, G-19, G-24
1. Mr. Cunningham persisted in lying in a number of ways despite the warnings.  

1. He told the Assistant Superintendent, Ms. Mildred Davis, that another new teacher, Ms. Ellis, was also having problems at Jefferson, when, in fact, she was not.  Ms. Ellis was not having problems and did not make such a statement to Mr. Cunningham.  This was after the September 10, 1998, warning in Exh. G-4.  TR 6/9:  p. 34, line 9 - p. 36, line 25
1. Mr. Cunningham told Ms. Ellis what he had told Assistant Superintendent Davis about Ms. Ellis and asked Ms. Ellis not to reveal that Mr. Cunningham had been lying about having a fiancé.  This was after the September 10, 1998 warning in Exh. G-4.
1. Mr. Cunningham failed to follow directives and District Policy on work hours and lied about his arrival and departure times, including after being warned on August 25, 1998.  TR 6/9:  p. 97, line 15 - p. 99, line 7; p. 166, line 1 to p. 173, line 9; 6/ll:  p. 458, line 5 to P. 461, line 4; p. 523, line 3 to p. 527, line 9; Exhs. G-10, G-18, G-22, G-23.

1. Mr. Cunningham made inaccurate statements about grades and the computer:

1. He told Mr. Horton that Mr. DeArment said it was a software problem.  Ms. Horton spoke with Mr. DeArment and confirmed it was not a software problem.  TR 6/11:  p. 505, line 17 to p. 509, line 13; Exh. J-3
1. He told Ms. Horton that Ms. Fulkerson told Mr. Cunningham he could give a grade for attendance.  Ms. Fulkerson did not tell that to Mr. Cunningham.  TR 6/ll:  p. 501, line 9 - p. 505, line 12; Exh. J-3
1. His lies continued through the current proceeding.  On January 25, 1999, he failed to appear for a deposition due to “traumatic illness” that required “his hospitalization.”  He produced no records of such illness or hospitalization on that date.  He was in apparent good health at a local restaurant on January 24, the day before, Exh. G-25.  TR 2/ll; 6/15:  p. 852, lines 15-19
1. Mr. Cunningham’s grading and records were of low quality, not timely, had gaps and grade changes did not match with Mr. Cunningham’s grade book or student work and did not comply with School District standards and policy.  TR 6/9:  p. 42, line 17 to p. 62, line 25; 6/10:  p. 254, line 8; p. 260, line 5 to p. 263, line 8; p. 271, line 15 - p. 282, line 14; p. 402, line 2 to p. 405, line 24; 6/11:  p. 466, lines 7-14; p. 491, line 11 to p. 501, line 12; p. 728, line 10 to p. 731, line 23; p. 737, line 3 to p. 738, line 21; p. 766, line 4 to p. 769, line 3; Exh. Exhs. J-3, J-8, G-9, G-17, G‑18, G-20
1. Mr. Cunningham's lies, misrepresentations, and actions created morale problems among his colleagues on the “Red Team" of which he was a member.  TR 6/9:  p. 202, line 23 to P. 204, line 18; p. 205, line 23 to p. 210, line 6; p. 346, lines 7-24; p. 349, lines 1-21; p. 351, line 1; 6/ll:  p. 482, line 2 to p. 489, line 24; Exhs. G-5, G-19, G-24, G-32
1. Mr. Cunningham also failed to follow directives from his principal, his team leader, and his mentor teacher, and staff.

1. He failed to follow directives and District Policy on arrival and departure times.  TR 6/9:  p. 97, line 15 to p. 99, line 7; 6/11:  p. 523, line 3 to p. 527, line 9; 6/15:  p. 833, line 12 - p. 834, line 6; Exhs. G-4, G‑10, G-18, G-22
1. He did not comply with a directive to explain his failure to attend a required faculty meeting.  TR 6/9:  p. 105, line 18 to p. 107, line 17; Exh. G-13
1. He was requested on at least two (2) occasions to return educational videos.  Mr. Cunningham did not respond and did not return the videos.  TR 6/9:  p. 99, line 12 to p. 102, line 23; Exh. G-12
1. He was requested to provide lesson plans for his PDAS observation in September, but Mr. Cunningham did not provide them.  TR 6/9:  p. 107, line 22 to p. 110, line 3; Exh. G-14, G-17
1. He regularly failed to comply with directives to turn in lesson plans.  TR 6/9:  p. 107, line 22 to p. 110, line 3; 6/10:  p. 407, line 4 to p. 408, line 6; p. 426, line 16 to p. 434, line 18; 6/ll:  p. 738, line 22 to p. 739, line 17; Exhs. G-14, J-8
1. He failed to comply with directives to teach in scope and sequence and use age-appropriate materials.  TR 6/ll:  p. 717, line 17 to p. 727, line 17; p. 770, line 7 to p. 773, line 25; Exh. G-17, J-8
1. He failed to comply with directives for improvement required by a Growth Plan prepared by his Principal.

1. He failed to meet as directed with his Principal to review the grading of “bubble” sheets.  TR 6/10:  p. 254, line 8 to p. 257, line 24; p. 278, line 2 to p. 282, line 14; Exh. G-7, G-9, G-9A, J-8
1. He failed to comply with directives to cooperate with his Team Leader and assigned mentors and to perform team member tasks.  TR 6/10:  p. 290, line 21 to p. 293, line 22; 6/11:  p. 458, line 5 to p. 482, line 18; p. 514, line 10 to p. 522, line 25; p. 698, line 11 to p. 699, line 13; Exhs. G-18, G-19, G‑21, G-31, J-8
1. He failed to comply with a directive to produce progress reports.

1. He failed to keep appointments for meetings scheduled to help him improve.  Exh. G-17, J-8
1. He was told on September 14, 1998, Exh. G-4, that he was not to share his personal problems with other staff who had complained about Mr. Cunningham’s actions.  Yet, on September 25, 1998, he had an intimidating conversation with Ms. Ellis requesting her to lie for him. Exhs. G‑4, G-5, G-24
1. Principal Whitaker did a PDAS Evaluation on Mr. Cunningham on October 14, 1998.  TR 6/10:  p. 362, line 16; Exh. G-16
1. Mr. Cunningham, after his Appraisal, Exh. G-16, was directed to comply with a Professional Growth Plan, Exh. G-15.  Mr. Cunningham did not comply with many of the requirements and did not successfully complete progress on the Plan, Exhs. G-17, J-8.  TR 6/9:  p. 127, line 3 - p. 130, line 7
1. A walk-through of Mr. Cunningham’s classroom was done on November 9, 1998, as a part of evaluating Mr. Cunningham’s performance under Mr. Cunningham’s Professional Development Growth Plan.  TR 6/16:  p. 390, line 16 to p. 391, line 22; Exh. G-15, G‑17
1. Mr. Cunningham failed to comply with a number of directives on his Growth Plan, Exh. G-15, including:

1. He did not watch any of the videos; TR 6/16:  p. 923, lines 9-13;
1. He did not provide written summaries of the learning videos;

1. He did not prepare and correct the first six-weeks report cards to parents by November 2, 1998;

1. He did not prepare the grades as directed;

1. He did not provide requested lesson plans to Ms. Fulkerson.

1. He did not demonstrate any differences in his teaching;

1. He did not meet with and work with mentors as directed.

TR 6/10:  p. 392, line 2 to p. 437, line 16; Exh. G-15, G-16, G-17, G-21, J-8


I.


DISCUSSION

1. Essentially, there are three (3) issues in this case:  

1. Has the School District established good cause to terminate Mr. Cunningham’s probationary contract?  Yes

1. Was remediation required?  Not in all situations.

1. If remediation was required, was an opportunity for remediation provide?  Yes.

1. To terminate Mr. Cunningham’s probationary contract, GPISD must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.  

1. Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon’s Supp. 1999)

1. As stated in Kinsey v. Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined “good cause” as:

“Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc., v. Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist] 1992, no writ)

“Good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.”

1. In addition, a teacher may be terminated for good cause when the grounds are failing to follow a general directive, that is, not one directed at a specific teacher, such as complying with times of arrival and departure and procedures for clocking in,  Harries v. Burkeville ISD, Docket No. 047-92-1197 (Comm’rs. Dec. 1997); or, a directive specifically directed to a teacher, such as, turning in the next week’s lesson plan on the Friday before that week.  Cox v. Andrews ISD, Docket No. 092-R2-199 (Comm’rs. Dec. 1999).  It should be noted that Cox involves someone taking personal leave despite being told not to do so.  In this case, Mr. Cunningham, during his Growth Plan, took a personal leave by turning in a leave request the day before he left and was gone for at least three (3) class days.  The leave request was submitted to a staff person but was not signed by the Principal as required for approval.

1. The evidence in this case is replete with Mr. Cunningham failing to follow directives including, without limitation:

1. to arrive and depart school on time and accurately reflect those times;

1. to stop lying;

1. to stop discussing his personal problems with fellow employees;

1. to teach on scope and sequence with age-appropriate materials;

1. to produce timely lesson plans, particularly during his Growth Plan, to be turned in on the Friday before the next week;

1. to have work for students for which he had grades and to have accurate grades for his students.

1. Mr. Cunningham lied, without limitation:

1. about his GPA;

1. about his fluency in Spanish on his application in incorporating his resumé, which advertised fluency in Spanish and noted experience in mathematics and with computers;

1. about Ms. Ellis’ having a problem as reported to Ms. Davis at Human Resources;

1. about Ms. Fulkerson’s authorizing him to give a grade for attendance;

1. about his arrival and departure times.

1. Good cause can also be established by a teacher who declines directives and suggestions about his teaching performance and fails to fulfill his job duties and responsibilities and to adequately manage the instruction of his/her class.  Ramirez v. Edgewood ISD, Docket No. 166-R2-898 (Comm’rs. Dec. 1998)

1. Mr. Cunningham did not teach in scope and sequence as directed.

1. Mr. Cunningham did not keep and maintain in a timely manner student work with a grade which could be correlated to grades in a grade book and timely report grades and could not establish the justification for the changing of grades.

1. Mr. Cunningham did not prepare timely lesson plans, even after directed to do so.

1. Mr. Cunningham did not comply with and participate in a timely manner in the Team assignments and requirements for Team members and, even after being put on a Growth Plan:

1. did not meet and work with the mentors that were to assist him and 

1. there was not observed a noticeable change in his teaching style and content, evidencing a continuation of the same problems that existed before.

1. Even in the second six weeks period, Mr. Cunningham still did not have the support for and the grades in order for the first six weeks period and did not have basis for grades consistent with the school district policies, procedures, and standards for grades for students.

1. Mr. Cunningham, on his application, Exh. G-1, incorporated by reference his resumé, Exh. G-2, which was sworn to be true and correct.  However, as Mr. Cunningham admitted, although his resumé said that he was fluent in Spanish, he was not; that he had additional education and background in mathematics and computers, which he admitted was overstated.  Yet, a part of Mr. Cunningham’s defense about grades for his students was that there were problems with the software or computer.  All the witnesses have indicated that the grading software was a “simple” software that was easy to use.  In light of Mr. Cunningham’s alleged computer background and claim that he is “skilled in computers” and that he served as a “computer adviser” to the Board of Education in Cincinnati from 1993 to the present, one would not have expected Mr. Cunningham to be having problems with his grades and computers well into the second six weeks.

1. Such representations and subsequent vacillation exemplify a lot of Mr. Cunningham’s testimony in the hearing whereby he would make a statement of fact and then, when questioned about the details of the statement, would modify, back off, or change the statement.  His conduct in the hearing appears consistent with the matters reported by the witnesses which form the basis, in part, of the recommendation for his termination, of saying one thing and the fact being something else or being told to do something and doing something else.  As a further example, in his testimony, he represented that he gave the red notebook containing all of his lesson plans, including the ones that he was required to provide by the Friday before the next week’s lessons, to Ms. Fulkerson in the cafeteria.  However, when pressed, including being asked to find in the notebook, where the lesson plans were for the future lessons as opposed to those for the weeks which had already been taught, he was unable to identify those future lesson plans.

1. The issue is not whether Mr. Cunningham, in fact, had a fiancé.  Mr. Cunningham is the one who made the statement, initially.  He is the one who told staff a different story and then told Ms. Ellis to lie about what he said.  In addition, Mr. Cunningham told a lie about Ms. Ellis’ allegedly being upset at Jefferson Middle School when she was not and then asked her to support him in that lie.  In addition, Mr. Cunningham was very intimidating in his conversation with Ms. Ellis to the extent that she felt frightened by him.  This is not conducive to a workplace and teaching environment and is not the type of conduct to be tolerated.  The last conversation with Ms. Ellis, which occurred around September 25, 1998, was after Mr. Cunningham had been told to quite lying in Exh. G-4 on September 14, 1998, and had been told to quite sharing his personal problems with staff who did not want to be involved with his personal problems.

1. While there is a right to free speech, it is not an unlimited right.  It is not the purpose of this recommendation to discuss or analyze what the extent of those rights may be.  However, it is certainly appropriate that if an employee does not want to be subjected to such conversations about personal matters in a business setting, that there is some protection of that employee, i.e., Ms. Ellis.  Ms. Ellis has a right not to be intimidated, lied about, and requested to lie.  Those conversations occurred after Mr. Cunningham had been warned.

1. On his resumé and during his interview, Mr. Cunningham represented that he was fluent in Spanish.  He knew from the initial interview that this was one of the criteria for which Principal Whitaker was looking.  However, when asked to assist, for the very reasons explained in the initial interview as to why Principal Whitaker was looking for someone who was bilingual, Mr. Cunningham refused to assist or participate in providing assistance to the Spanish-speaking students and parents.  Ultimately, he acknowledged that, in fact, he was not fluent in Spanish.  Even prior to his admission at the hearing, numerous people who had observed him reported that he was not fluent in Spanish.

1. At the hearing, Mr. Cunningham said that in his initial interview he had forgotten about his resumé.  However, in his application, Exh. G-1, which he had just completed, he cross-referenced his resumé, Exh. G-2, IN Exh. G-1, at “Other Relevant Work Experience.”  TR 6/15:  p. 822, lines 3-12
1. Mr. Cunningham lied about his grade point average.  On September 14, 1998, he did not deny the misrepresentation or correct it.  A 2.9 GPA is a long way from a 2.0, particularly when examining Mr. Cunningham’s transcript.  It appears to contain twelve (12) D’s and seven (7) F’s out of fifty-two (52) grades, approximately 36%.

1. According to Mr. Cunningham:

1. Mr. Whitaker was mistaken or lying; TR 6/15:  p. 831, lines 17-21; p. 832, lines 19-23; 6/16:  p. 1021, lines 13‑16;

1. Mr. Martinez was mistaken or lying; TR 6/15:  p. 832, lines 19-23; 6/16:  p. 1048, lines 1-16;
1. Ms. Horton was mistaken or lying; TR 6/15:  p. 832, lines 19-23;
1. Ms. Brandi Ellis’ story was not accurate and she was not telling the truth; TR 6/15:  p. 841, lines 2-8; p. 843, line 24 to p. 844, line 4; p. 845, lines 4-7; p. 870, line 14 - p. 871, line 16; 6/16:  p. 916, lines 15-22; and

1. Ms. Fulkerson was at least mistaken, especially about lesson plans, scope and sequence and grades, or there was some explanation or exception that was more accurate than what Ms. Fulkerson reported, Exhs. G-17, J-8, or testified.  TR 6/15:  p. 885, line 3 to p. 905, line 1
1. Basically, Mr. Cunningham’s position was that all of these people were lying about his acts and conduct.  At the time of his meetings with Principal Whitaker, for example, Exhs. G-4 and G‑5, Mr. Cunningham did not deny and did not respond in writing denying the allegations and statements that had been made and were the matters of concern raised in those meetings.  The live testimony in addition to the memos prepared by the witnesses at the time of events reflect very credible witnesses, like Principal Whitaker, Ms. Ellis, Ms. Horton, Ms. Fulkerson, and the matters about which they reported and testified.  The evidence does not support Mr. Cunningham’s allegations that these people were lying. 

1. If a teacher is placed on a growth plan and does not fulfill it, then the adverse employment action is appropriate if supported by substantial evidence.  Roberts v. San Benito ISD (Round 2), 102-R-598 (06/25/98).

1. Even though it would not be necessary to provide remediation to Mr. Cunningham in light of his lies, Principal Whitaker provided a Growth Plan to Mr. Cunningham in attempts to provide him remediation.  Mr. Cunningham failed to complete satisfactorily his Growth Plan.  There are a number of significant items which he failed to accomplish in the Growth Plan, which are things he should have been doing anyhow:

1. He was to turn in the next week’s lesson plan by the Friday before to Ms. Fulkerson, his mentor, so that she could assist him with those lesson plans to ensure that he was on scope and sequence with age-appropriate material.  He did not turn in any plans during at least the second six weeks of school.

1. He was to get his grades in order.  These were grades for the first six weeks as well as the grades for the second six weeks.  He did not have course work for students to justify grades, did not have enough course work for students, that is, the number of assignments, tests, etc.  He did not have a grade book that reflected the grades for students.  The grades he did have were not timely and did not meet the school district standards.  In addition, on grading, Mr. Cunningham attempted to make adjustments for students, such as one student that he initially in his testimony characterized as having learning disabilities.  In fact, the student was not classified as a special education or learning disabled student.  This was inappropriate.  Lesson plans, teaching scope and sequence, and grading your students is fairly basic.  Mr. Cunningham did not comply with these during his Growth Plan.  

1. Mr. Cunningham engaged in a series of lies and misrepresentations that were material and premeditated.

1. Mr. Cunningham attempted to damage the reputation of a colleague for his own advantage by lying about her.

1. Mr. Cunningham asked that same colleague to cover up for him, essentially to lie about his lying.

1. Teaching is a profession.  Lying undermines that profession, especially lies about one's resume, one's colleagues, and one's duties.

1. Mr. Cunningham demonstrated incompetence, indifference, and lack of interest in his teaching responsibilities.  He was warned about his attitude, his lack of skills, and the problems he was creating for his colleagues.  He was given directives and suggestion as to how to improve, but he largely ignored all such entreaties.

1. Beginning with his first interview and continuing as a pattern and practice for the entirety of his employment, Mr. Cunningham engaged in lying, misrepresentation, and other unprofessional conduct that rendered his continued employment and his presence and role as a teacher of children unacceptable.

1. Mr. Cunningham engaged in material and knowing misrepresentations of his background and qualifications intended to induce his hiring.

1. Mr. Cunningham attempted to influence other teachers and staff to lie for him.

1. Mr. Cunningham repeatedly falsely represented his arrival and departure times from school despite warnings.

1. Mr. Cunningham repeatedly failed to accurately and faithfully record grades in accordance with policy and directives.

1. Mr. Cunningham engaged in a pattern of conduct outside of the classroom that is not remediable.  Some of his conduct related to the classroom may have been remediable.  However, Mr. Cunningham failed to remediate even the basic classroom requirements of subject and grades.

1. Mr. Cunningham engaged in repeated failure to follow directives after being advised of their importance.

1. In addition, Mr. Cunningham created severe morale problems among professional staff by both the foregoing and by his failure to work with his team and mentors.

1. By engaging in the foregoing enumerated acts, each of which alone constitutes good cause for terminating his employment, Mr. Cunningham is guilty of unprofessional conduct with other teachers, including intimidation, lying, and attempting to induce others to lie for him.


CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, Briefs submitted, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, Section 21.104(a)(2).

1. GPISD had good cause to terminate his contract of employment before the end of its term which is supported by the evidence.

1. The reasons for GPISD’s suspension and termination of Mr. Cunningham were so serious that remediation was not possible.  However, GPISD attempted a plan of remediation with which Mr. Cunningham failed to comply.  Particular areas in the remediation plan that remain so serious that remediation is not possible include the continued request for Mr. Cunningham to be on “scope and sequence” in his teaching and to turn in appropriate lesson plans that reflect the matters to be taught in scope and sequence.  This he continually failed to do and failed to do even after the remediation letter.  His failure to follow directives concerning grading does not require further remediation.  In addition, Mr. Cunningham has continued to misrepresent and/or distort facts and information which does not require remediation.

1. Mr. Cunningham lied about his qualifications.

1. Mr. Cunningham lied about his fellow teacher.

1. Mr. Cunningham attempted to get others to lie for him.

1. Mr. Cunningham lied about his arrival and departure times.

1. In violation of School Board policy, Mr. Cunningham failed to:

1. follow directives;

1. accurately reflect students’ grades with the required work;

1. turn grades in on time;

1. reflect accurately arrival and departure times from work;

1. turn in lesson plans in a timely manner as directed;

1. teach in scope and sequence with age-appropriate material;

1. assist with translation for students and parents.

1. These acts and conduct violate the terms and provisions of Mr. Cunningham’s contract, School Board policy, and the Code of Ethics.

1. The misrepresentations in Mr. Cunningham’s application violates Paragraph 6 of his Employment Contract, Exh. G-27.

1. Failure to follow directives is a violation of Paragraph 5 of Mr. Cunningham’s Employment Contract, Exh. G-27.  

1. Mr. Cunningham’s conduct does not comply with the Code of Ethics and Standard Practices for Texas Educators, Exh. G-28, under:

1. Principle I, of “demonstrating personal integrity, and exemplifying honesty,” 

1. Principle II, Subparagraph 1, “shall adhere to the terms of a contract,” 

1. Subparagraph 3, “the educator shall organize instruction that seeks to accomplish objectives related to learning,” 

1. Subparagraph 5, “the educator shall comply with written local School Board policies, state regulations, and applicable state and federal laws,”

1. Principle III, Subparagraph 1, “the educator shall not reveal confidential information concerning colleagues,”

1. Subparagraph 2, “the educator shall not wilfully make false statements about a colleague.

1. The GPISD’s decision to terminate Mr. Cunningham’s One-Year Probationary Contract was and is supported by evidence of his failure to perform as claimed, having been warned, counseled, and noticed and given the opportunity to correct, which Mr. Cunningham did not do, in addition to the lies and misrepresentations and inappropriate conduct with fellow teachers.

1. Mr. Cunningham has failed to perform as an ordinary employee would in the areas referenced herein.  In addition, this failure to perform is of a serious nature in undermining the working relationship and authority with the Principal and staff and in the falsification of information about himself, his conduct at the school, and performance of his duties, as well as his falsification about other employees, all of which relate to his performance and ability to teach.

1. The evidence and documentation of Mr. Cunningham’s conduct are inconsistent with the Code of Ethics for Teachers in the State of Texas, as well as GPISD School Board policies.  In addition, Mr. Cunningham’s failure to teach in scope and sequence and age-appropriately and to timely prepare and submit grades consistent with School District policies and standards is not in the best interest of the students and is, in fact, detrimental to the students.

1. All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.



II.


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

Mr. John Marcus Cunningham Jr’s Teacher One-Year Probationary Contract should be terminated by GPISD School Board.

SIGNED AND ISSUED this _______ day of                  , 1999.

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER
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