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DOCKET NO. 139-LH-798

DALLAS INDEPENDENT SCHOOL DISTRICT
}{
BEFORE THE 

}{

VS.



}{
INDEPENDENT HEARING EXAMINER

}{

NAVEEN KAYSHAP

}{
TEXAS EDUCATION AGENCY


PROPOSAL FOR DECISION


Statement of the Case
This is brought as a an appeal of a decision to terminate an employee of Dallas Independent School District.  Matt McKool is the Hearing examiner appointed by the Texas Education Agency.  The hearing commenced on November 16, 1998.  The parties appeared and announced ready. The Petitioner, Dallas Independent School District was represented by Ms. Sonya Hoskins, attorney at law and the Respondent, Ms. Naveen Kayshap was represented by Mr. Steven Phelps, Attorney at Law.


Procedural and Evidentiary Rulings
Motion to strike Exhibit 12:  Exhibit 12 was admitted in the course of the hearing, Respondent has mad a Motion to strike Exhibit 12.  Briefs and arguments were received by all parties and this court makes the following findings and ruling on the Motion, to wit,

Findings:  The Court makes the following findings on the Motion:

1. This examiner finds that exhibit 12 is a summary of other records;

2. That the records summarized by exhibit 12 are in fact voluminous;

3. That the underlying records are admissible;

4. That the records cannot be conveniently examined in Court; and,

5. That the records were NOT made available to the opposing party and should not be admitted into evidence.

Discussion:  

A proper examination of each of the approximately 160 answer sheets would have required an answer key to each of the questions.   It would have required a visual inspection of each question and a separate determination as to whether marks constituted erasures.  These separate inspections make the documents voluminous and not easily examined by the Court.  Voluminous is not determined by the size or bulk of the documents but by the amount of review required by the Court.  Review would have required the individual inspection of each question on each scantron and the comparing of same with an answer sheet.  This would require tedious amount of time for the individual presentation of the evidence.  It is this nature which makes the documents voluminous. 

Even though the documents are voluminous, there may have been separate examples of the documents which would have been probative to the Court.  This however does not bear on the admissibility of Exhibit 12.

The issue then revolves around whether the records were not made available to the opposing party.  They were request in the notice of deposition (Request 26) to be produced and apparently the documents were not produced.  Relevant Interrogatories and Requests for Production  were also made.

There was evidence that DISD intentionally destroyed the documents (in accordance with school policy), however there was insufficient evidence that the destruction was specifically intended to thwart the aims of justice.  Irrespective of this, DISD should have made efforts to secure these documents for the Respondent and the Court.  The court is also concerned that the absence of documents was not made known to the Respondent.  It is one issue as to whether a privilege is asserted and a different issue as to the disclosure of  the existence of potential evidence.

The documents do comply with the business records exception to the hearsay rule.

Had the underlying documents been produced in Court, there may have been issues of "chain of custody" of the underlying documents.  Such evidence cannot be heard or arguments made because of the absence of the underlying documents.

The underlying documents are an important part of the case both for the Respondent and Petitioner.  This Court rules that in the interest of justice, Exhibit 12 (not exhibit 12a) should and is hereby excluded.

IT IS HEREBY ORDERED that the previous admission of Exhibit 12 is withdrawn and Exhibit 12 is hereby excluded.


Findings of Fact
After due consideration of evidence and matters officially noticed, in my capacity as hearing examiner, I make the following findings of fact:

1. That Respondent did NOT use of an "authorized" document to prepare students for ACP test;

2. That Respondent did change student's test answers and that such actions did violate DF(local) Nos. 1, 2, 24,  29 and 32 in that 

1. That Respondent did fail or refuse to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. DF (Local)No. 1.

2. That Respondent did engage in acts or conduct while at school, whether in or out of the classroom, which is ... contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.  DF (local) No.2.\

3. That Respondent did engage in conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.  DF (Local) No. 24.

4. That Respondent did fail or refuse to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employees job description or local Board policy.  DF (Local) No. 29.

5. That there was other reason constituting "good cause" under Texas law to sanction the Respondent.  DF (Local) No. 32.
3. That Respondent did provide students with test information prior to testing date and that such actions would have violated the language of DF(local) Nos. 1, 2, and 24 in that 

6. That Respondent did fail or refuse to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. DF (Local)No. 1.  

7. That Respondent did engage in acts or conduct while at school, whether in or out of the classroom, which is ... contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.  DF (local) No.2.

8. That Respondent did engage in conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.  DF (Local) No. 24.

However, Respondent did not know or was not aware that the documents used were prohibited by school policy and did not intentionally violate school policy by using prohibited documents to review her students.  This court finds that knowledge or willfulness is an implied element of the offense and that Respondent actions in this regard and under these circumstances are not sanctionable.

4. That Respondent did NOT fail to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF (Local) No. 25.

5. That Respondent did NOT violate any federal statute or state law, or of the United States or the State of Texas Constitution.  DF (Local) No. 28.

6. That Respondent's conduct, behavior and pattern of conduct and behavior violated the provisions of her contract and the policies of the School District and is subject to disciplinary action.


Matters of Law and Procedure
JURISDICTION:

This examining Court finds that it has jurisdiction over the parties and subjectmatter of this appeal, that no parties have asserted a challenge to this jurisdiction.

GROUNDS ASSERTED FOR SANCTIONS:

This examining Court finds that pursuant to the employment contract and the policies of the School District the following are grounds asserted by DISD for  sanctions:

1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. DF (Local)No. 1.  

2.
Any act or conduct while at school, whether in or out of the classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.  DF (local) No.2.

3.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.  DF (Local) No. 24.

4.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF (Local) No. 25.

5.
Violation of any federal statute or state law, or of the United States or the State of Texas Constitution.  DF (Local) No. 28.

6.
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employees job description or local Board policy.  DF (Local) No. 29.

7.
Any other reason constituting "good cause" under Texas law.  DF (Local) No. 32.

Under these grounds, the specific conduct, actions or omissions of the Respondent charged to have constituted the violations are: 

a.
Use of an authorized document to prepare students for ACP test;

b.
Changing student's test answers; and,

c.
providing students with test information prior to testing date. 

DISCUSSION OF EVIDENCE:


I.


That Respondent did NOT use of an "authorized" document to prepare students for ACP test;

The charging instrument was vague and unclear.  nowhere in the evidence trial was the term "authorized document" convincingly established.  I suspect that the preparer of the charging instrument intended to refer to "unauthorized documents" but failed (perhaps due to a typographical or mental error) to do so.  The common meaning of the words can be argued both ways.  In any event, it is the duty of the Petitioner to properly charge the offense and the Respondent prepares her defense based upon the language of the charging instrument.  If the language vague or ambiguous and a "special meaning" is not established, then the Respondent is not placed on sufficient notice of the charges asserted against her.  Additionally, it was never established by the evidence or argument that use of an "authorized" document constituted a sanctionable violation.  This charge must therefore fail.


II.


That Respondent did change student's test answers and that such actions did violate DF(local) Nos. 1, 2, 24,  29 & 32;

The evidence that supported the Petitioner's charge includes the testimony of Joyce Benoit who pulled the answersheets and compared the ACP with the test review.  She testified (as an expert) in stating that there was an unusual amount of erasures.  However, she was not designated as an expert and Respondent objected to same and the opinion testimony was not considered.  Exhibit 12a was considered.   There were no expert opinion properly admitted which stated the amount and effect of erasures.  Exhibit 12 was not considered for evidentiary reasons stated hereinabove which would have been probative on this issue.  The only testimony remaining which was relevant was the testimony of Tiffany W. and Towanda W.  involving a single incident in the 5th period class.  There testimony was clear and specific.  They did not contradict each other.  

Respondent presented evidence to attack these witnesses credibility but such evidence was contradictory or fully consistent and was challenged by other testimony.  Those witnesses were approached some time after the incident, whereas Towanda and Tiffany's were made at the time of the incident and consistent by other evidence.  

Much of Petitioner's claim was founded upon exhibit 12 and the expert testimony involved in same.  The expert testimony was not presented so it could not be considered by the Court.  Such testimony may have supported a claim for sanctions based upon a pattern of conduct involving changing many answers in the 1st, 3rd and 5th period.  Such evidence was not presented and exhibit 12 was not considered.  The findings of the Court relate to conduct involving 3 to 4 scantron answersheets only in the 5th period class.  Had other evidence been successfully presented to substantiate a broader pattern of conduct, a more serious recommendation for sanction may have been considered.  The Courts recommendation on sanctions is limited to the admissible evidence presented.   


III.


That Respondent did provide students with test information prior to testing date 


and that such actions did violate  DF(local) Nos. 1, 2, and 24

It was clear and uncontested that the ACP review material used by Respondent was so nearly identical to the actual test administered that it was not an intended review material by DISD.  There were sufficient safeguards and warnings to alert the test givers that the confidentiality of the tests were of utmost importance.  The violations did occur.  However the issue changes as to whether the offense was sanctionable in the absence of proof of intent or knowledge.  The legal term in Mens Rea which roughly translates into criminal intent, guilty knowledge and willfulness.  In the criminal context, some crimes require Mens Rea while others do not.  Even though, this proceeding is not criminal in nature, it does however attempt to deprive Respondent of an important employment position with Petitioner.  It is unclear whether intent is an element of the offense.  The record is silent as to the requirement of intent.  Even though there is a literal violation of the employment agreement and school policy, there is insufficient evidence to show that the acts alleged were accompanied by the requisite intent or knowledge.  This court recognizes that intent can be inferred by the circumstance and evidence was elicited in support of this inference.  There was evidence that an average teacher may have discovered the similarities between the review and the actual ACP test.  However there was also some evidence that such similarities may have also been missed.  Common practice may have been  to take or review the ACP test in preparing the after test questionnaire,  there was no convincing evidence to substantiate that there was a duty to take or review the actual ACP test in preparing the questionnaire.  Several teachers failed to report the  similarities and were sanctioned.  This failure to report is circumstantial evidence that there may also have been a failure to discern the similarities.  In any event, it was unclear as to whether the teachers were sanctioned for the use of the review material or for the failure to report the testing irregularity.  The two teachers who used the review and were not sanctioned did in fact use the prohibited material but did timely report it.  It is important to note that the Respondent was not charged with a failure to report offense (which is an entirely different issue - and one which may have been sustained).  However, the most convincing evidence on this issue was the testimony of Leon Lias, a teacher of many years, who used the test review for at least as long as the Respondent and admitted that he never directly compared the review with the ACP test.  Even though, it may have been the practice of an average teacher, it was never established that teachers have an affirmative duty to examine and compare the ACP test with the review.  In the absence of a clear direction on this issue, this court rules that knowledge and/or intent is an essential element of the offense and that  under the admissible evidence the issue remains unclear and the burden of proof on the showing of this element of the offense was not established. 

CONCLUSION OF LAW

After due consideration of the testimony, evidence, matters officially noticed and arguments of counsel and the foregoing Findings of Fact, This examining Court hereby makes the following Conclusions of Law:

7. That this examining Court has jurisdiction over the parties and subjectmatter of this matter.

8. That Respondent by her conduct, behavior and pattern of conduct and behavior violated the provisions of his contract and the policies being the following sections under the policy under the section entitled "Grounds for Termination", to wit:

a.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. DF (Local)No. 1.  

b.
Any act or conduct while at school, whether in or out of the classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by performance and conduct of the other professional public employees of the District.  DF (local) No.2.

c.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to loose confidence in the administration and integrity of the District.  DF (Local) No. 24.

d.
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employees job description or local Board policy.  DF (Local) No. 29.

e.
Any other reason constituting "good cause" under Texas law.  DF (Local) No. 32. 

9. That Respondent did not violate those provisions of his contract and the policies under the section entitled "Grounds for Termination", to wit:

a.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF (Local) No. 25.

b.
Violation of any federal statute or state law, or of the United States or the State of Texas Constitution.  DF (Local) No. 28.

10. That the Petitioner has the right to impose appropriate sanctions, considering the severity of the offenses, the record of the employee and all other relevant circumstances of the situation.
11. Under the circumstances, the appropriate disciplinary action should be suspension for one year without pay and reinstatement with a one year probation period.

12. Respondent's appeal to the extent that it is inconsistent with these recommendations should be denied. 


Discussion of the Form of Disciplinary Sanction
In connection with the consideration of sanctions, this examining Court considered and weighed the following:

6. That the evidence supported that the employee engaged in a single isolated incident rather than in a pattern of conduct rather than a single isolated incident;

7. The seriousness of the violations(which was extremely serious);

8. The impact of the action on the operation of the school (which also was serious);

9. The possibility that a less serious form of discipline may deter future similar conduct (it was determined that this lesser recommended sanction would deter future similar conduct);

10. The Respondent's excellent teaching record;

11. The Respondent's long service to the District; and, 

12. The Respondent's apparent perception of a concerted effort of some employees to discriminate against her in sanctioning her.

For matters of discussion only and not as an official finding of fact or law, this examining court determined that the employee did perceive that there was an effort on behalf of the Principal in concert with others to discriminate against her or cause her termination.  This perception did exacerbate the employees uncomfortable situation.  However, such perception (whether valid or not) does not excuse the actions.  There was insufficient evidence for this court to find that such discrimination was intended or in fact took place. 


Recommendation
After due consideration of the testimony, evidence, matters officially noticed and arguments of counsel, the Findings of Fact and the Conclusions of law, it is hereby recommended that Respondent be suspended for a period of one year.

RECOMMENDED that the Texas Education Agency and the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED on January ____, 1999.

____________________________________

Matt McKool, Independent Hearing Examiner
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