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BASIS OF HEARING:


Respondent, MR. GILBERT HORTON, ("Mr. Horton") appeals the decision of Petitioner, DALLAS INDEPENDENT SCHOOL DISTRICT ("DISD") to recommend termination of his Term contract of employment as a teacher.  DISD contends that it has good cause to terminate Mr. Horton's employment pursuant to Board Policy DF (Local), basically arising from the allegations by DISD that Mr. Horton made unfounded claims of being hit by another DISD employee/teacher while on duty.

RECOMMENDATION:

After hearing the evidence, reviewing the exhibits, and considering the matters presented, it is the recommendation of the Hearing Examiner that the recommendation of the Dallas Independent School District to terminate Mr. Horton should be upheld.  The following findings of fact and conclusions of law are recommended for adoption to the DISD as a basis for the Hearing Examiner's recommendation.


I.


FINDINGS OF FACT

After the Hearing on May 23, 1997, the Certified Hearing Examiner took the matter under advisement, and after due consideration of the credible evidence, the matters officially noticed, and the argument of counsel, the Examiner makes the following findings of fact:


A.
Mr. Horton began working for DISD as a substitute teacher in approximately 1989.  During 1993 to 1996, he was an A.E.P. teacher at John B. Hood Middle School.  In approximately October/November 1996, he was an A.E.P. Teacher at H. Grady Spruce High School until the time of his termination letter of March 3, 1997.


B.
On April 9, 1996, Mr. Horton signed a three-year teacher term contract with DISD.  DISD Exh. 1.


C.
On or about March 3, 1997, Mr. John Washington, Principal of H. Grady Spruce High School, presented Mr. Horton with a letter authorized by the Board of Trustees of DISD recommending that Mr. Horton's employment be terminated for good cause, (see DISD Exh. 2) being:



1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. [DF (Local) number 1]



2.
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the  other professional public employees of the District. [DF (Local) number 2]



3.
The making or publishing of false, vicious, or malicious statements concerning any employee or Supervisor of the District. [DF (Local) number 21]



4.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  [DF (Local) number 24]



5.
The failure of the employee to meet acceptable standards of conduct for employees in like or similar positions, or where the retention of the employee is detrimental to the best interest of the District.  [DF (Local) number 25]



6.
Any other reason constituting "good cause" under Texas law.  [DF (Local) number 32]



7.
The recommendation to terminate your employment is being made for the following specific reasons, individually and collectively:





Your false accusation that your principal "slapped" you.


D.seq level2 \h \r0 
On May 2, 1997, by letter from Mr. Craig A. Capua, attorney for DISD, to Mr. Rick Bunch, attorney for Mr. Horton, DISD supplemented its recommendation with additional specific allegations, being:



1.
On or about September 2, 1994, Respondent alleged that Arthur Gillum, who was the Principal at John B. Hood Middle School, repeatedly hit Respondent in his back.  The alleged incident occurred at Respondent's classroom door during lunch period.  Ms. Ora Peace, a classroom teacher, was present during the alleged incident.  A DISD investigation revealed that Mr. Gillum tapped Respondent on his back one time to get his attention.  Further, Ms. Peace stated that Mr. Gillum did not hit Respondent.



2.
On or about December 1994, Respondent went into the office at John B. Hood Middle School.  Respondent alleged that as he walked by Ms. Ruth Wyrick, who is a clerk at the office, she hit Respondent in the arm because the Assistant principal told Ms. Wyrick to hit Respondent.  A DISD investigation revealed that Ms. Wyrick did not hit Respondent.



3.
On or about November 27, 1995, Respondent alleged that Danny C. McKellar, who was an ESL classroom teacher at John B. Hood Middle School, hit Respondent in the face approximately two weeks earlier.  A DISD investigation revealed that Mr. McKellar did not hit Respondent in the face.



4.
The incidences that allegedly occurred on or about September 2, 1994, December, 1994, November 27, 1995, and February 10, 1997, as claimed by Respondent were "unfounded" pursuant to DISD investigations.  Respondent's pattern of false accusations is not acceptable conduct for a professional employee of DISD.


E.seq level2 \h \r0 
On March 18, 1997, Mr. Horton requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this matter.


F.
Robert C. Prather, Sr., was notified by T.E.A. on March 28, 1997, of his selection as Certified Hearing Examiner to conduct the evidentiary hearing in this matter.  This assignment was accepted on March 28, 1997.


G.
Mr. Horton signed a probationary employee contract on August 31, 1990, and has had either probationary or three-year contracts since that time.  Madrigal Depo. Exh., Employee's - 1.


H.
In approximately 1988, Mr. Horton was about 6'3" tall and weighed 190 lbs.  Mr. Horton was an All State football player in high school, All Conference (football?) in college, and played about two years of professional football.  Mr. Horton is presently 47 years old.  Madrigal Depo. Exh., Employee's - 1; TR. 221, L. 9-12.


I.
On Friday, September 2, 1994, Mr. Horton claims that in the presence of another teacher, Mrs. Peace, and a student, that the Principal, Mr. Arthur Gillum, repeatedly hit him in the back, and that after Mr. Horton spoke to Mr. Gillum, Mr. Gillum continued to hit Mr. Horton in the back.  DISD Exh. 4.  


J.
Thursday, September 8, 1994, Mr. Horton wrote a letter to Juana Madrigal, in Employee Relations at DISD, about the incident.  A copy was sent to the Alliance of Dallas Educators.  DISD Exh. 4.


K.
Ms. Madrigal conducted an investigation, beginning with a call to Principal Gillum, who denied that he had struck Mr. Horton once or repeatedly.  TR. 106, L. 11-17; 110, L. 4 to  111, L. 71.  Principal Gillum acknowledged he tapped Mr. Horton on the shoulder (Mr. Horton was facing away from him) to get Mr. Horton's attention to give him a telephone message.  Madrigal Depo. 13, L. 16-20.  Ms. Madrigal met with Ms. Peace in person.  Ms. Peace denied seeing Mr. Gillum hit Mr. Horton.  Madrigal Depo. 14, L. 10- P. 15, L. 4.


L.
Ms. Madrigal did not find any eyewitnesses to substantiate Mr. Horton's claim about Mr. Gillum repeatedly hitting Mr. Horton on his back.  Madrigal Depo. 15, L. 9-12.


M.
Ms. Madrigal concluded that Mr. Gillum had not assaulted Mr. Horton, and she did not find that the incident had occurred.  Madrigal Depo. 21, L. 5-21.


N.
In December 1994, Mr. Horton claimed that a clerk in the office of John B. Hood Middle School, at the request of a counselor (or assistant principal), hit Mr. Horton in the face, and then scratched his face as they backed into the hall in front of witnesses.  TR. 231, L. 1 to 232, L. 8.


O.
In Mr. Horton's report to Ms. Madrigal in January 1995, after the winter break, he stated that Ms. Wyrick hit Mr. Horton on the arm at the request of the assistant principal, when Mr. Horton walked by her desk.  Madrigal Depo. 22, L. 3-11.


P.
When Ms. Madrigal went to the school to investigate, she found that Mr. Horton had not reported the matter to Mr. Gillum, the Principal.  Ms. Wyrick denied the incident.  The witness did not recall even being in the office or seeing the alleged incident.  Madrigal Depo. P. 26, L. 10-22; P. 29, L. 5- P. 30, L. 1.


Q.
Mr. Horton's only indication as to why Wyrick, without provocation, would hit him, was because the counselor, Ms. Williams, had told Ms. Wyrick to hit Mr. Horton.  Previously, Mr. Horton had gotten along fine with Ms. Wyrick.  Madrigal Depo. P. 25, L. 5-14.


R.
Ms. Madrigal concluded that Mr. Horton's allegations about the December 1994 incident were unfounded.  Madrigal Depo. P. 31, L. 19-22.


S.
During approximately the week of November 13, 1995, Mr. Horton claimed that Mr. McKellar, a teacher, struck Mr. Horton in the face while at school.  Madrigal Depo. 32, L. 10 - P. 37, L. 14., and Madrigal Depo. Exh. Employer's - 3.


T.
According to Madrigal, Mr. Horton called in to her (time unknown) his complaint about Mr. McKellar hitting Horton in the face during the week of November 13, 1995.  While investigating that complaint, the DISD investigator learned of the second allegation by Mr. Horton against Mr. McKellar that Mr. McKellar had used a broom stick in a threatening manner.  Madrigal Depo. 36, L. 8 - P. 37, L. 9, and Madrigal Depo. Exh. Employer's - 3, and 4.


U.
Madrigal reported that the DISD investigation did not find sufficient evidence to support Mr. Horton's allegation the Mr. McKellar slapped him in the face.  The allegations about the broom stick was really not addressed and no conclusion was made.  Mr. McKellar denied hitting Mr. Horton, at any time, and did admit getting the stick for protection.  Madrigal Depo. 40, L. 3- P. 41, L. 1; TR. 143, L. 11-15.


V.
In Mr. Horton's affidavit of December 11, 1995, he acknowledges grabbing Mr. McKellar by the arm on November 27, 1995, and states he did not tell anyone at school or the police about McKellar hitting him in the face for about one and a half weeks.  Madrigal Depo. Exh. Employer's - 3.


W.
On February 10, 1997, Mr. Horton alleged that Mr. John Washington, the Principal of H. Grady Spruce High School, slapped Mr. Horton on the right side of his face.  This matter was investigated by Ms. Madrigal, including speaking with various witnesses who were present at the time.  It was determined to be unfounded.  Madrigal Depo. 42, L. 10-23.


X.
The incidents of September 1994, December 1994, November 1995, and February 1997, were all a part of the basis for the termination letter of March 3, 1997, which was reviewed and approved by DISD personnel above the Principal level.  Madrigal Depo. 43, L. 3 - P. 46, L. 25; Madrigal Depo. Exh. Employer's - 5, and P. 51, L. 24 - P. 52, L. 13.


Y.
Mr. Horton violated each of the Board Policies set out in Madrigal Depo. Exh. 5, the letter of March 3, 1997, recommending termination of Mr. Horton.  Madrigal Depo. 47, L. 1; P. 51, L. 23, Employer's Exh. 5; TR. 189, L. 2 to 196, L 17.


Z.
Mr. Horton received his file documentation in sufficient time to prepare his defense.  By the time of the taking of Madrigal's deposition on May 2, 1997, he had received Mr. Horton's permanent personnel file as well as the investigative file.


AA.
The incident alleged to have occurred on February 10, 1997, between Principal Washington and teacher Horton was investigated independently.  Mr. Washington reported it to Ms. Madrigal upon Mr. Washington learning of the allegation.  It was investigated by Ms. Madrigal's staff.  TR. 186, L. 1 to 189, L. 10.


BB.
Mr. Collins, the Special Assistant to the General Superintendent, reviewed the recommendation for termination, along with the Legal Committee, who made the decision to recommend termination and prepared the 3-97 letter, DISD Exh. 2.  TR. 186, L. to 189, L. 10.


CC.
On September 2, 1994, Principal Gillum did not repeatedly hit teacher Horton as teacher Horton alleged.


DD.
Ms. Ora Peace, a classroom teacher, did not observe Arthur Gillum repeatedly hit Mr. Horton on his back.


EE.
DISD Exh. 4, Mr. Horton's letter of September 8, 1994, claiming that Mr. Gillum repeatedly hit him in the back, was unfounded and false.


FF.
Ms. Wyrick, a DISD clerk, did not hit Mr. Horton in the face or arm, and did not scratch his face in December 1994.  Mr. Horton's claim about Ms. Wyrick hitting him and scratching him was unfounded and false.


GG.
The allegation that Mr. McKellar, a teacher, in November of 1995, struck Mr. Horton in the face is unfounded, and is a false statement under oath.  See Madrigal Depo. Employer's Exh. 3, Affidavit of December 11, 1995.


HH.
Horton has admitted that he grabbed McKellar's arm on or about November 27, 1995.  See Affidavit of December 11, 1995, and Madrigal Depo. Employer's Exh. 3.


II.
On February 10, 1997, Principal Washington did not hit teacher Horton in the face or anywhere.


JJ.
Except for Mr. Horton, no witness testified to seeing John Washington slap or hit Mr. Horton.


KK.
Mr. Horton made an unfounded and false accusation when he stated that John Washington slapped or hit him on the right side of his face.


LL.
Mr. Horton's allegation and report to Dr. Huey of the allegation was unfounded and false.


MM.
Mr. Horton stated he had never been involved in a grievance.  TR. 263, L.24 to 264, L. 2; yet on or about September 21, 1992, he was involved in a grievance proceeding where DISD was seeking to obtain a refund of what the District viewed to be an overpayment to Mr. Horton, which was determined in Mr. Horton's favor.  Madrigal Depo. Employees Exh. 1, P. 12.


NN.
DISD can terminate Mr. Horton's Employment Contract during the term of the Contract for good cause as determined by DISD Board Policy. DISD Exh. 1, Contract ¶ 7, and Policies


II.seq level1 \h \r0 

DISCUSSION


A.
In most cases, including education, an individual may bring a complaint about something which has happened to him so that it may be investigated by the appropriate authorities.  The complainant does not have to be 100 percent correct on everything reported, and generally, if upon investigation there is not merit to the complaint, the complainant is typically not subjected to a penalty.  For instance, an employee may report what appears, to them, to be suspicious activities by another employee that may indicate the second employee is embezzling from the company.  The first employee makes the complaint, the matter is investigated, and while the activities may have been unusual, there was an explanation for them and there was not embezzlement.  That would not subject the first employee to penalty or retaliation.  We want to encourage the reporting of circumstances so they may be investigated.  By the same token, as has been stated (I believe it was Justice Cordoza) a person is not privileged to falsely yell "fire" in a crowded auditorium.  This is the real question to be decided with Mr. Horton.



1.
Was Mr. Horton privileged to report his grievance without retaliation or adverse consequences for his conduct if the report was unfounded or false?  Not in this case.



2.
Can Mr. Horton be recommended for termination based upon only one incident, for instance the February 10, 1997, incident?  Yes.


B.seq level2 \h \r0 
In each of the situations referred to as the Gillum incident, Wyrick incident, McKellar incidents 1 (face hit) and 2 (broomstick), and Washington incident, Mr. Horton made very serious allegations about supervisors and fellow employees, which if true, could have resulted in a whole range of adverse employment consequences, including termination and loss of certification.  Such statements are more like yelling "Fire."   In looking at all of the incidences, some very common elements arise from the facts themselves.



1.
Except for the Gillum incident, the Wyrick, McKellar, and Washington incidents allege striking Mr. Horton in the face, sufficiently to move his head and neck, which was intentional and not an accidental or slight touching.  An attacker striking someone in the face is much more likely to be seen since it requires the movement of the hands and arms of the attacker to be up and away from the body and the alleged blows are landed on someone's face as opposed to brushing shoulders, etc., when someone is passing in the hall.  While the Gillum matter involved allegedly hitting Mr. Horton in the back, Mr. Horton describes in his letter of September 8, 1994, the he was "repeatedly hit in the back" before Mr. Gillum delivered the message to him and Mr. Horton said "okay," and the repeated hitting to the back continued afterwards DISD Exh. 4.  Again, this is something that would have been intentional and of such a nature to have been observed by witnesses, if there were any, to such an incident actually taking place.



2.
There is delay in reporting the matter.  The Gillum incident allegedly occurred on September 2, 1994, but Mr. Horton did not send his letter until September 8, 1994.  The Wyrick matter was reported at some time to the Youth Action Center, but was not reported to Ms. Madrigal (the person to whom Mr. Horton knew he was to make reports of such matters) until after the holidays.  According to Mr. Horton, at the time of the incident, all of the supervisors and administrative personnel were gone.  Apparently, the only people left in the school and DISD at the time were those which he described in the room where he was with Ms. Wyrick.



3.
Mr. Horton never reported the Washington incident to Ms. Madrigal, to whom he knew he was to make such reports.  A few days after the incident, he claims he tried to call Dr. Huey to discuss the matter and did not reach him.  On February 19, 1997, approximately nine days later, Mr. Horton finally discusses the matter with Dr. Huey.



4.
Mr. Horton knew the proper channels from his prior experiences, to report the matter to Ms. Madrigal.  He had been advised of the results of the investigation, at least of the Gillum incident, and possibly McKellar.



5.
The witnesses, as well as Horton, have acknowledged that prior to the alleged incident, they had gotten along fine as fellow employees.  There were no prior contacts, no prior incidents, and no animosity between the parties.  Suddenly, unprovoked and out of the clear blue, these people, according to Mr. Horton, intentionally hit him very hard.  TR> 135, L. 21 to 136, L. 24;



6.
No witnesses.  There are witnesses who are present at the time that Mr. Horton alleges an incident took place.  Some of them he identified, and were interviewed.  None of them saw or heard the incident alleged by Mr. Horton.  In the Gillum incident, according to Mr. Horton, he is standing there talking to Ms. Peace at the time Mr. Gillum allegedly begins beating him repeatedly on his back.  If in fact it occurred, Ms. Peace could not have helped but seen or heard a disturbance, commotion, whatever.  She did not see it and said it didn't happen.  TR. 140 L. 2-9.



7.
In the Wyrick incident there were people present in what is described as a very small office area when, first of all, according to Mr. Horton, someone tells Ms. Wyrick to hit him, then she hits him hard in the face and follows him into the hall and scratches his face.  No witness has testified, except Mr. Horton, of such a conversation or hitting and scratching taking place.  TR. 116, L. 2-5; 131, L 22 to 132, L. 6.



8.
In the McKellar, incident, other than Mr. Horton and Mr. McKellar, no witnesses have been identified or testified with respect to the alleged incident of Mr. McKellar hitting Mr. Horton in the face.  Supposedly, Mr. Horton was walking his students to the cafeteria.  Were there no student witnesses?



9.
In the Washington incident, there are host of witnesses identified, interviewed, and who testified.  Ms.  Labara (who did not testify), according to Mr. Horton, walked up to Mr. Horton with Mr. Washington at the time Mr. Washington allegedly swung and hit Mr. Horton in the face.  The witnesses who did testify said they did not see Mr. Washington strike Mr. Horton.  They also said that if such an event had occurred, they would have seen it or responded to it from the action itself, as well as the commotion and reaction it would have caused in front of the students.  TR. 28, L. 15 to 30, L. 1; 34, L. 24 to 35, L 3; 49 L. 22 to 50, L. 9; 52, L. 18 to 53, L. 12; 61, L. 13-23; 75, L. 10-22; 101, L. 12-21; 177, L. 1-10; 178, L. 1-15.  They saw no hitting, they saw no commotion, and there were no reports by any adults or students of the event occurring.  Additionally, at least the Gillum and the McKellar event are alleged to have occurred in the presence of one or more students of Mr. Horton's class, none of whom made any type of report or were presented as a witness to the alleged striking or hitting of Mr. Horton by anyone.  TR. 86, L. 17 to 87, L. 1.


C.seq level2 \h \r0 
Can the one incident of February 10, 1997, be a basis for the recommended termination?  Yes.  If, in fact, Mr. Horton's allegation was true of Mr. Washington hitting Mr. Horton in the face in the presence of students and other employees, it would be grounds to recommend the termination of Mr. Washington.  Likewise, the same should be appropriate for the accuser in the situation, particularly in the context of when and where it took place, and those who were present.  The prior incidences have an obvious impact on the lack of credibility of Mr. Horton and compound the recommendation for termination.


D.
From the facts themselves, the intentional manner in which Mr. Horton alleges they occurred, none of the witnesses supporting those allegations, and the similarities of the events as described herein undercut Mr. Horton's credibility.  His version of the incidents was not believable from both the manner in which he described them as well as the other witnesses.  


III.seq level1 \h \r0 

CONCLUSIONS OF LAW

A.
Jurisdiction is proper under Texas Education Code, §21.251(a)(2).


B.
Prior to the commencement of opening statements, Mr. Bunch, on behalf of Mr. Horton, orally moved to require DISD to rephrase their allegations and single it down to one charge, and that the charges against Mr. Horton constituted double jeopardy.  This Motion by Mr. Bunch had not previously been made by Mr. Bunch in compliance with the Prehearing Order.  No written motion, brief, or cases were presented by Mr. Bunch to the Hearing Examiner.  After considering the arguments of counsel, the Hearing Examiner denied Mr. Bunch's Motion.  TR. P. 7, L. 15 - P. 11, L. 7.  


C.
Good cause exists pursuant to DISD Board Policies to terminate Mr. Horton's term employment from DISD.


D.
The incidences that allegedly occurred on or about September 2, 1994, December, 1994, November 13, 1995, and February 10, 1997, as claimed by Mr. Horton were "unfounded" pursuant to DISD investigations, and were not supported by the evidence and witnesses.


E.
Mr. Horton's pattern of unfounded and false accusations is not acceptable conduct for a professional employee of DISD.


F.
The retention of Mr. Horton is detrimental to the best interest of DISD.


G.
Mr. Horton failed and/or refused to comply with policies, orders, and directives of DISD [#1].


H.
Mr. Horton's conduct while at school, whether in or out of a classroom, was indecent, illegal, cruel, and abusive [#2].


I.
Mr. Horton's conduct is contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of DISD [#25].


J.
Mr. Horton made and/or published false, vicious and/or malicious statements concerning employees and supervisors of DISD [#21].


K.
Mr. Horton's conduct either during or off working hours could cause the public, students, or employees to lose confidence in the administration and integrity of DISD [#24].


L.
Mr. Horton failed to meet the acceptable standards of conduct for employees in like or similar positions [#25].


IV.seq level1 \h \r0 

RECOMMENDED RELIEF

After due consideration of the record, matters officially noticed, the evidence produced at the Hearing and the foregoing findings of facts and conclusions of law, it is recommended that:


DISD's recommendation to terminate the term contract of Mr. Gilbert Horton should be upheld.


SIGNED AND ISSUED this    
 day of 



, 1997.






ROBERT C. PRATHER, SR.
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