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FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDATION FOR DECISION


I. STATEMENT OF THE CASE
On October 6, 1999, Petitioner La Villa Independent School District, (“La Villa”) proposed termination of the term contract of Rogelio Saenz (“Saenz”). Notice was sent to Saenz on October 7, 1999.  On October 8, 1999, Saenz requested a hearing pursuant to Texas Education Code § 21.207.

Texas Education Agency received the request for hearing on October 11, 1999 and on October 12, 1999, it was assigned to TEA Docket # 017-LH-1099 and to Karen Meinardus as the certified independent hearing examiner.


II. IDENTITY OF THE PARTIES AND ATTORNEYS
Karen Hensley Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency to preside at the hearing.  Petitioner La Villa is represented by Jose R. Guerrero, Attorney At Law of Montalvo & Ramirez, McAllen, Texas. Respondent Saenz is represented by Patrick Russell of Russell & Alegria, P.C., Brownsville, Texas. Also appearing on behalf of Rogelio Saenz at the evidentiary hearing was Reynaldo S. Cantu of Brownsville, Texas.     
The evidentiary hearing was conducted before a certified court reporter on November 15, 1999 in La Villa, Texas. The hearing was closed and the rule was invoked.


III. FINDINGS OF FACT
After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular findings of fact):

1. For the 1999-2000 school term Saenz was employed by La Villa under a term contract as a teacher of Health and English at the La Villa ISD Elementary and Middle School.

2. On September 30, 1999, the campus Principal Ms. Gloria Cantu was advised by Ms. Martinez, the 6th grade P.E. Coach that Saenz had inappropriately touched the breasts of a student, Amanda P.

3. On September 30, 1999, Ms. Cantu interviewed Amanda P.

4. On either September 30, 1999 or October 1, 1999, Ms. Cantu advised the Superintendent of the allegations.

5. Mr. Garay, the Math teacher, from whose classroom Saenz was to have been exiting when he touched the breasts of Amanda P., was never interviewed by La Villa ISD school personnel as part of an investigation.

6. The investigation was conducted solely by the campus principal, Ms. Cantu, and by the time she advised the Superintendent of the allegations, it “was pretty much over in terms of the school investigation.”

7. On October 1, 1999, during a conference attended by the Superintendent Dr. Fernando Castillo, the campus principal Ms. Gloria Cantu, and Ms. Salinas, Saenz was advised by the Superintendent of the student Amanda P’s, complaint that he had touched her breasts.

8. Saenz denied touching the student’s breasts.

9. On October 1, 1999, Saenz was given a notice of suspension.

10. There was no credible evidence of any formal investigation being conducted of the allegations beyond the initial interview of Amanda P. and the subsequent questioning of Saenz on the allegations prior to the school’s recommendation for termination.

11. On October 1, 1999, La Villa ISD Superintendent posted the notice for the school board meeting for October 6, 1999 where Saenz’s proposed termination was being considered.

12. The proposed termination of Saenz was based solely on the allegations of his touching the breasts of Amanda P., a student, during school hours.

13. The student, Amanda P., did not recall when the touching of her breasts occurred, nor did she recall any witnesses although she recalled that the hallway where the incident occurred was crowded.

14. There was conflicting evidence offered by Mr. Garay, the Math teacher  and Amanda P. and Ms. Cantu, resulting in a lack of credible evidence regarding Saenz’s exact whereabouts at the time and on the date, alleged to be approximately 9:30 a.m. of September 21, 1999, of the alleged inappropriate touching of Amanda P.

15. There was lack of both credible and corroborated evidence presented regarding the nature and content of any outcry made by the student to any adult, specifically to Ms. Martinez, the P.E. coach, regarding the incident of the offensive touching.

16. There was lack of credible evidence offered at the evidentiary hearing to establish any violation of local or state policy upon which La Villa relied to make its recommendation for termination. 

17. There was lack of credible evidence offered to conclude that Saenz had violated any established school policy or state law.

18.  La Villa failed to meet its evidentiary burden necessary to uphold its proposed recommendation to terminate the term contract of Saenz.


IV. DISCUSSION
As with all termination cases, this is a very serious matter and allegations of inappropriate conduct on the part of school personnel brings the seriousness of the allegations to any even greater level of seriousness. Allegations of sexual misconduct such as has been made in this case demand a prompt and complete investigation prior to a school board’s proposed action for termination. Good cause for termination cannot be based on allegation alone, and certainly cannot be based on a weak allegation lacking corroborated evidence. 

What was most troubling to the undersigned Hearing Examiner was that one of, if not the most, crucial witnesses, the P.E. Teacher to whom the alleged outcry was made was never called as a witness.  For whatever reason, the P.E. Teacher’s testimony was not offered.  La Villa’s chief witness, Amanda P., did not recall when the alleged touching of her breasts occurred, other than it happened outside Mr. Garay’s classroom. The exact date, September 21, 1999, and time, 9:30 a.m., was offered by the school district personnel, and was disputed by the testimony of Mr. Garay, who denied that Saenz was in his classroom on the day and time in question. 

In addition, the evidence presented by La Villa ISD was woefully lacking in sum and substance. Certainly, a matter of such seriousness warrants evidence of a comprehensive investigation followed by the presentation of credible evidence at hearing. There was neither credible evidence of  a comprehensive investigation being conducted, nor a sufficient offer of credible proof or corroborated evidence made during the evidentiary hearing to warrant the proposed termination of Saenz.


V. Conclusions of Law

After due consideration of the record, matters officially noticed and the foregoing Findings,

in my official capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under the Texas Education Code,  Chapter 21, Subchapter F, § 21.251.

2.
The evidence in this matter fails to establish that Saenz violated any local policy or state law warranting a proposal for termination.

19. The evidence in this matter fails to establish that on September 21, 1999, Saenz touched the breasts of Amanda P., a student. 

20. Thus, the evidence in this matter fails to justify La Villa’s proposed termination of Saenz.

21. La Villa ISD does not have good cause to terminate the employment contract of Saenz.

VI. Recommendation & Proposal For Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that La Villa Independent School District failed by a preponderance of evidence to provide sufficient credible evidence to warrant a recommendation for termination and that Respondent, Rogelio Saenz, be fully reinstated as a teacher for the La Villa Independent School  District.
SIGNED AND ISSUED this 10th day of December, 1999.

Karen Hensley Meinardus

Certified Hearing Examiner
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