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Statement of the Case
Petitioner, LaTanya Monique Smith, appeals the decision of Respondent, Houston Independent School District, to terminate her probationary contract.  Petitioner is represented by O.J. Usoro, and Respondent is represented by Jeffrey L. Rogers.  HISD contends that the Certified Hearing Examiner (CHE) does not have jurisdiction to hear this case.  In the initial telephone conference between the CHE and the parties, a timetable was established within which HISD would file a plea to the jurisdiction or motion for summary judgment, Petitioner would respond, and the CHE would issue an opinion only on the jurisdictional issue, all before the expiration of the deadline prescribed by Tex. Educ. Code § 21.257(a).


Conclusion of Law
The CHE finds that he does not have jurisdiction to hear this case under Tex. Educ. Code subch. F, §§ 21.251-.260.


Findings of Fact
1.  Petitioner was hired by HISD under a one-year probationary term contract on August 17, 1994 and assigned to a class at Elrod Math and Science Academy.

2.  By memo dated September 29, 1994, Brenda Charles-White, principal of Elrod, notified Petitioner that she had recommended termination of employment, and by memo dated September 30, 1994, Jacel Morgan, Executive Director of the Alternative Certification Program, confirmed the dismissal.

3.  Petitioner made several attempts to protest her termination orally to various HISD personnel, beginning on October 3, 1994.

4.  Petitioner made no written appeal until, through her counsel, she demanded reinstate​ment and back pay with interest by letter dated October 21, 1996, over two years after the termination.

5.  Petitioner then filed an original petition in the 151st District Court of Harris County alleging breach of contract on December 17, 1996, and in response to HISD’s motion the Court held that Petitioner had failed to exhaust her administrative remedies before filing suit and dismissed the case.

6.  By letter to the State Commissioner of Education dated April 10, 1997, Petitioner through her counsel requested appointment of a Certified Hearing Examiner.  By letter dated April 14, 1997 the Commissioner’s office complied with that request and appointed this CHE, who accepted the appointment on the same date.


Discussion
Dispositive Issue
HISD’s motion assumes that Petitioner made her request for appointment of a CHE under Tex. Educ. Code subch. F, §§ 21.251-.260, and Petitioner’s response neither refutes that assumption nor offers any other basis for appointment of a CHE.  HISD argues that the corre​sponding saving provision relating to appeals to the Commissioner of Education, Tex. S.B. 1, 74th Leg., § 64 (1995), explicitly precludes Petitioner’s request for appointment of a CHE under the facts of this case.  HISD cites the following provision:

Subchapter F, Chapter 21, Education Code, as added by this Act, applies only to a termination . . . of a teacher . . . that is initiated on or after January 1, 1996.  A termination . . . of a teacher . . . under Subchapter C, Chapter 13, Education Code, as that subchapter existed on January 1, 1995, that is initiated before January 1, 1996, is governed by Subchapter C, Chapter 13, Education Code, as that subchap​ter existed on January 1, 1995, and that subchapter is continued in effect for that purpose.

Accordingly, Petitioner’s termination is governed by Subchapter C, Chapter 13, Education Code, as that subchapter existed on January 1, 1995.  The statute giving rise to appointment of a CHE clearly cannot apply to a termination initiated before January 1, 1996, as was Petitioner’s. This application of relevant law to the facts, without more, prima facie deprives the CHE of jurisdic​tion to hear this case.

Secondary Arguments
Even without the dispositive law cited above, Petitioner’s arguments would fail. HISD points out that Petitioner failed to appeal her termination within the limitations provided by former Tex. Educ. Code § 13.115 or by HISD Board Policy § 593.130.  Petitioner attempts to counter this argument, in part, by raising the issue of HISD’s alleged violations of former Tex. Educ. Code § 13.111(a), (b), subsections that address notice to Petitioner by HISD and written recommendations by HISD’s superintendent.  Petitioner argues that because HISD allegedly violated § 13.111(a), (b), “it cannot now claim that Ms. Smith violated the statutes,” presumably referring to violations of the time constraints for notice of appeal in § 13.115.   Even if Petitioner proves such violations by HISD, the only authority she cites for the argument that such violations excuse Petitioner’s failure to timely appeal is equity, which the CHE finds unpersuasive.

Petitioner’s second argument is that HISD violated the Texas Education Agency’s requirement, stated in an April 15, 1997 letter to CHE’s, “that the party desiring to contest jurisdiction is required to file a motion to recuse based upon lack of jurisdiction within three days of the date the educator requests the assignment of the IHE.”  As HISD correctly points out in its reply, the cited portion of the TEA letter merely addresses whether the jurisdictional issue will be determined by Joan Howard Allen or by the CHE.  In this case HISD did not file a motion to recuse within the stated three-day period, so the CHE has authority to determine the jurisdic​tional issue.  The CHE’s authority to determine jurisdiction does not per se confer on the CHE any authority to determine the merits of Petitioner’s claim, once the CHE has determined that he has no such authority.


Recommendation
Because the CHE does not have jurisdiction to hear this case, he recommends that it be dismissed with prejudice.

Respectfully Submitted,

By:___________________________

      Franklin Holcomb

CERTIFIED HEARING EXAMINER

