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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On May 30, 1997, a hearing in the above-numbered and titled cause was held at 9600 Sims, El Paso, Texas.  The record in this matter was closed on May 30, 1997 and the following issues were determined:


1.
Did the Respondent, David Boatright, violate the standard's of conduct of professional responsibility?


2.
If so, is there good cause to suspend the Respondent, David Boatright, for five days without pay?


Israel Parra was the Hearing Examiner appointed by the State Commissioner of Education.  Petitioner, Y.I.S.D., appeared and was represented by attorney Robin Collins.  Respondent appeared and was represented by attorney Jeff D. Rago.  Danny Martinez was also present for the Petitioner.  Steven A. Jameson was the court reporter.   


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioners:

1.
   David Boatright.

2.
   Douglas Antrim.

For the Respondent:

1.      None.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

HE1.

Order Setting Hearing dated 4-10-97.

HE2.

Letter to Jeff D. Rago dated 4-22-97.

HE3.

Respondent's Motion For Continuance dated 5-13-97.

HE4.

Motion to Compel Discovery dated 5-14-97.

HE5.

Respondent's Second Motion to Compel dated 5-29-97.

HE6.

Petitioner's Response to Motion to Compel dated 5-29-

97.

HE7.

Defendant's Motion to Strike dated 5-29-97.

For the Petitioners:

P1.
  
Supplemental Infraction List dated 9-11-96.

P2.
  
Letter from Adrienne Pannell dated 2-20-97.

P3.   
Memorandum from Ray Saenz dated 9-13-96.

P4.

Not offered.

P5.

Teacher's statement dated 9-11-96.

For the Respondent:

R1.

Page 14 of the Student Code of Conduct.

R2.

Discipline Referral from Mr. Boatright dated 9-11-96.

R3.

Pages 30-31 of the Student Code of Conduct.

R4.

Pages 28-39 of the Student Code of Conduct.

R5.

Pages 26-27 of the Student Code of Conduct.

R6.

Pages 16-17 of the Student Code of Conduct.

R7.

Pages 34-35 of the Student Code of Conduct.

R8.

Pages 37-38 of the Student Code of Conduct.

R9.

Pages 38-39 of Subtitle G, Chapter 37 of Vernon's Annotated Code.


STIPULATIONS
The parties stipulated that:

1.  
Respondent, David Boatright, was employed by the Y.I.S.D. during the 1996-1997, school year.

2.
Venue was proper for the hearing on the merits at the Y.I.S.D. Administration Building, 9600 Sims, El Paso, Texas.


STATEMENT OF THE EVIDENCE

During the school year 1996 to 1997, Mr. David Boatright worked as a teacher for the Y.I.S.D..  Mr. Boatright had been teaching for approximately 6 years and was assigned to the Special Assignment Class (SAC) at Eastwood High School.  Mr. Boatright explained that the students assigned to his class were referred to him due to behavioral problems.


On September 11, 1996, Donald W. was referred to Mr. Boatright's class because he had stolen a lighter from one of his teachers.  Mr. Boatright described Donald W. as a small boy that was about 5 feet 3 inches and weighed about 80 pounds.


After Donald W. reported to Mr. Boatright's classroom, he began exhibiting signs of discipline problems.  Mr. Boatright indicated that Donald W. broke a writing pen and made a complete mess in his cubicle with the ink from the pen.  Donald W. then took out a book of matches and said, "its time to check out".


Mr. Boatright proceeded to write a discipline note and refer Donald W. back to the school administration.  Mr. Boatright personally escorted Donald W. to the front office and was later informed that Donald W. would return to his classroom since one of Donald W.'s foster parents would be picking him up.  Mr. Boatright accepted Donald W. back into the classroom.


When Donald W. returned to the classroom, he again began his disruptive behavior.  Mr. Boatright placed Donald W. in a chair next to his, but Donald W. began tapping his feet and hands, and began making gestures with his mouth.  


Mr. Boatright moved Donald W. to another place in the classroom.  This time, Donald W. began hitting his wrists on his desk and hitting his head against the wall.


It was at this time that Mr. Jim Bundran, another special education teacher, walked into the classroom.  Since Donald W. became more agitated, Mr. Bundran left to call security.  A few minutes later, Mr. Saenz, the school vice-principal, arrived with some security officers.  Mr. Saenz attempted to control Donald W. without any success.  For some unknown reason, left Donald W. in Mr. Boatright's class.


A few minutes after Mr. Saenz left, Donald W. became very agitated and started running around.  Mr. Bundran expressed his intent to do something about Donald W. and left to call security again.  


When Mr. Bundran returned to the classroom, Donald W. was about to throw a dictionary at Mr. Boatright.  After Mr. Bundran took the dictionary away from him, Donald W. began running around the classroom. 


Mr. Boatright testified that he and Mr. Bundran agreed to tie Donald W. with duct tape in order to control him.  Mr. Boatright explained that he grabbed Donald W. by his wrists and as he did so, Donald W. fell to the floor in a fetal position.  With one hand, Mr. Boatright grabbed Donald W.'s hands and got him up from the floor without any problems.  Once Mr. Boatright had control of him, Donald W. was no longer in any apparent danger from anyone.     

Mr. Boatright testified that after he had control of Donald W., Mr. Bundran placed the duct tape on Donald W's mouth and hands.  The tape was placed very loosely and Donald W. removed it in a few seconds.


Mr. Boatright agreed to place the tape on Donald W. to play a bluff on him.  Although several students were threatening Donald W., Mr. Boatright explained that once he grabbed him by the hands, Donald W.  was out of any danger.


Mr. Antrim testified that he worked as a special education teacher at the Y.I.S.D.  He became involved in the incident of September 11, 1996, when he was called to see if he could calm down Donald W..  He indicated that he walked Donald W. to the administration without any problems.


Mr. Antrim further testified that The Code of Ethics and Standard Practices for Texas Educators, which was adopted by Y.I.S.D., prohibits an educator from intentionally exposing a student to disparagement. In his opinion, placing duct tape on a student is a form of disparagement and goes beyond the authority of a school teacher.


Mr. Boatright attended a couple of training programs after the incident.  The first was at The Boys' Town where he met with several special education teachers and received one hour of training.  The training taught different methods of dealing with problems.


The other training was at the Crisis Prevention Institute where he received a four day intensive program which showed him how to control different situations.  Mr. Boatright explained that he learned various things from this training program and was glad to attend.  Prior to the incident of September 11, 1996, Mr. Boatright had not received training in dealing with special education students.


DISCUSSION

The Code of Ethics and Standard Practices for Texas Educators, prohibits the educator from intentionally exposing the student to disparagement.  Webster's Ninth New Collegiate Dictionary, (1986)(Webster's), defines "disparagement" as; 


1. 
to lower in rank or reputation: degrade 


2. to depreciate by indirect means (as invidious comparison): speak slightingly about.  


The evidence in this case shows that Mr. Boatright knew that The Code of Ethics and Standard Practices for Texas Educators, prohibited teachers from demeaning students.  In this case,  Mr. Boatright intentionally degraded Donald W. when he agreed to play a "bluff" on him.  


Although Mr. Boatright followed several reasonable steps to ensure the safety and welfare of Donald W., he overstepped the boundaries as a teacher when he agreed with another individual to place duct tape on the student's mouth and hands.


When Mr. Boatright had Donald W. by the hands, Mr. Boatright had total control of the situation.  The evidence shows that security was on its way, Donald W. was in reasonable control of any harm, and the only reason Mr. Boatright agreed to place duct tape on Donald W.'s mouth and hands, was to play a "bluff" on him.  In other words, Mr. Boatright wanted to make an impression on Donald W. and, by doing so, he degraded him.


Although sections of the Y.I.S.D. policies allow teachers to restrain students in certain situations, the incident of September 11, 1996, did not call for placing duct tape on Donald W..  Mr. Boatright had several options available to him instead of duct taping Donald W..  He could have asked Mr. Bundran to take the other students outside or taken Donald W. to the office again.  However, Mr. Boatright chose to take the measure that would cause a greater impression on Donald W. and the other students.


The evidence also shows that at the time of the incident, Mr. Boatright had not received the proper training to handle students like Donald W..  It was not until after the incident that Mr. Boatright took it upon himself to received the training required to handle the special students he was assigned.  The training should have been provided by the school district prior to assigning Mr. Boatright to this class.  


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On March 31, 1997, David J. Boatright, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the Texas Education Code.

2.
The Respondent's hearing was held on May 30, 1997, at the Y.I.S.D. Administration Building which was within the geographical boundaries of the school district.

3.
During the school year 1996 to 1997, the Respondent was a teacher at Eastwood High School of the Y.I.S.D..

4.
During the school year 1996 to 1997, the Respondent was teaching a special education class at Eastwood High School.

5.
During the school year 1996 to 1997, the Y.I.S.D. adopted The Code of Ethics and Standard Practices for Texas Educators.

6.
The Code of Ethics and Standard Practices for Texas Educators, prohibits a teacher from intentionally exposing the student to disparagement.

7.
On September 11, 1996, Donald W. was assigned to the Respondent's special education class and began disrupting the class.

8.
On September 11, 1996, the Respondent sent Donald W. to the school's office, moved him from one place to another and attempted several steps to control him.

9.
On September 11, 1996, the Respondent knew that The Code of Ethics and Standard Practices for Texas Educators, prohibited a teacher from demeaning a student.

10.
On September 11, 1996, the Respondent agreed with another teacher to duct tape Donald W. in order to make an impression on him.

11.
On September 11, 1996, the Respondent grabbed Donald W. by his wrists which caused Donald W. to fall to the floor and allowing the Respondent to gain total control of the disruptive situation.

12.
At the time the Respondent grabbed Donald W. by the wrists, no one, including Donald W., was in any type of personal danger.

13.
Although the Respondent followed several reasonable steps to discipline and protect Donald W., he overstepped his boundary as a teacher when he agreed to duct tape Donald W.'s mouth and hands.

14.
At the time of the incident, the Respondent had not received any training for handling the special students that he taught.

15.
After the incident, the Respondent took it upon himself to receive training for handling students like Donald W..

16.
The training the Respondent received after the incident of September 11, 1996, should be given to teachers before they are placed in special education classes.

17.
The request to suspend the Respondent for five days without pay is excessive due to the circumstances surrounding the incident of September 11, 1996.

18.
A more reasonable request would be to suspend the Respondent without pay for one day.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
On September 11, 1996, the Respondent attempted to handle a problem student, but without the adequate training, he engaged in conduct that placed a student under disparagement.

3.
The Petitioner has good cause for suspending the Respondent without pay for one day.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District suspend the Respondent for one day without pay and;


IT IS FURTHER RECOMMENDED that the Ysleta Independent School District adopt training procedures for teachers who are placed in special education classes and;


IT IS FURTHER RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


SIGNED this 10th day of June, 1997.


ISRAEL PARRA


Hearing Examiner     






