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Statement of the Case

On April 8, 1999, Ms. Gloria Alfred (hereinafter “Alfred” or “Respondent”), a teacher employed by the Houston Independent School District (hereinafter “HISD” or “the District”), requested the Commissioner of Education to appoint a certified hearing examiner to hear the matter of the proposed termination of Alfred, pursuant to Tex. Educ. Code §21.253. By letter dated March 26, 1999, Dr. Rod Paige, the District’s Superintendent, sent by hand delivery to Alfred a letter notifying her that she was being recommended for termination based on three reasons:


(a)
inefficiency or incompetency in performance of duties, as provided in paragraph 5(a) of Alfred’s continuing contract; 


(b)
for good cause as determined by HISD, specifically referring to Alfred’s failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school district in this state, pursuant to paragraph 5(g) of Alfred’s continuing contract; and


(c)
immorality, i.e., conduct not in conformity with the accepted principals of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District. (The District subsequently abandoned the allegation of immorality during the hearing held before the certified independent hearing examiner on September 15-16, 1999.)


Specifically, it was alleged that on October 8, 1998, Alfred failed to properly supervise and attend to Cynessa B., a multiply impaired eight year old student, by placing a Wahl VI Massager unit on her body, which resulted in Cynessa B. receiving a severe burn injury.


It was further alleged that Alfred failed to protect the physical health and safety of Cynessa B. by placing the Wahl VI massager unit on the child’s body, and leaving it unattended.


In accordance with the provisions of the applicable statute, the Texas Education Agency appointed Sandra K. Daniel as the certified independent hearing examiner in this matter. Both parties agreed to waive the 45 day time period for the decision of the hearing examiner. A final hearing was eventually scheduled and held beginning September 15, 1999 and ending on September 16, 1999. The District was represented by Mr. Andrew Ramzel and Ms. Kelly A. Conklin of the law firm, McGinnis, Lockridge & Kilgore, L.L.P. Also appearing on behalf of the District was Ms. Liz Rios, principal of Burbank Elementary School. Respondent was represented by attorney James T. Fallon, III. A record of the proceeding was made by a certified court reporter. Both the District and Respondent called witnesses and presented documentary evidence. Proposed findings of facts and conclusions of law were submitted by Respondent on September 29, 1999, and by the District on November 29, 1999. 


In addition to her proposed findings of fact and conclusions of law, Respondent submitted a Motion for Judicial Notice, asking the hearing examiner to take judicial notice of the entire 1998/1999 School Allocation Handbook for the District. (A two page portion of the handbook was previously admitted as “Employee’s Exhibit 1.”)


The hearing examiner received no written or verbal objection from the District to Respondent’s Motion.  Accordingly, after reviewing the Motion and the inclusive argument of Respondent, by and through her attorney of record, James T. Fallon, said Motion is hereby GRANTED. 

Findings of Fact


Based upon the testimony of the witnesses, exhibits admitted into evidence, and matters officially noticed, the hearing examiner makes the following findings of fact:


1.
Gloria Alfred (“Alfred”) taught at Burbank Elementary School in the Houston Independent School District (“District”) under a continuing contract during the 1998-1999 school year.


2.
Alfred had been continually employed as a teacher in the District since 1970, and as a teacher on the Burbank Elementary School campus for 28 years.


3.
Alfred was employed as a teacher for multiply impaired students at Burbank Elementary School since 1992.


4.
Alfred was employed as a teacher for multiply impaired students at Burbank Elementary during the 1998-1999 school year.


5.
On October 8, 1998, while Alfred was employed as a teacher for multiply impaired students at Burbank Elementary School, one of Alfred’s students, Cynessa B., sustained a physical injury from a Wahl VI massager unit, resulting in second and third degree burns to her back. 


6.
On October 8, 1998, Cynessa B., was an eight year old multiply impaired student assigned to Alfred’s classroom at Burbank Elementary School. Cynessa B. was  non-verbal and visually impaired and had the mental and functional capacity of a three month old. Cynessa B. was confined to a wheelchair and had to be fed through a feeding tube.


7.
The Wahl V1 massager unit that caused the injury to Cynessa B.’s back was a piece of equipment provided by the District in a “sensory stimulation” kit  assembled by the American Printing House for the Blind, for use on visually impaired students. The massager was accompanied by interchangeable rubber attachments, each of which could be placed on a metal rod extending from the tip of the massager.


8.
The purpose for the use of the vibrator with visually impaired students is to provide stimulation to various body parts so the child may have some recognition of his or her body. Cynessa B. was the type of multiply impaired child on whom the Wahl VI vibrator could be used.


9.
The kit provided by HISD for teachers of multiply-impaired students contained minimal instructions for the use of the Wahl VI vibrator.  The instructions cautioned, “the vibrator requires direct adult supervision.”


10.
The Wahl VI vibrator was already in Alfred’s classroom at the time Carol Gerber, vision consultant for the District, was assigned to that classroom; therefore, Ms. Gerber has no personal knowledge whether Alfred received in-service training in the use of the device.


11.
Liz Rios, principal of Burbank Elementary School, was not aware of  what training, if any, Alfred received in the use of the massager unit.


12.
Alfred never asked the District for any assistance or training on the use of the Wahl VI massager unit placed in her classroom by the District.


13.
The kit containing the Wahl VI massager unit provided to the District, and, in turn, to the teachers of multiply impaired students, contained no manufacturer’s instructions or any other instruction packet that would caution that the device would, under any circumstances, become heated.


14.
Carol Gerber, vision consultant for the District, never had reason to check out the metal rod or the Wahl VI massager unit for potential problems with heating because she didn’t know that it could be a  problem.


15.
The District did not provide a caution to the teachers of multiply impaired students regarding the potential heating problem with the metal rod of the Wahl VI massager unit. 


16.
On October 8, 1998, Alfred and her teacher’s aide were responsible for five multiply-impaired students, including Cynessa B.


17.
Between 9:30 a.m. and 10:00 a.m., on the morning of October 8, 1998, Alfred placed the Wahl VI massager unit on Cynessa B.’s back, and “bridged” the device between Cynessa’s back and wheelchair, so that Alfred could attend to the other students while Cynessa was being “massaged.”


18.
At approximately 10:30 a.m., the school nurse, Mrs. Venza, discovered the vibrator on Cynessa’ back wherein the rubber attachment had become dislodged from the metal rod of the Wahl VI massager unit.


19.
The metal rod on the Wahl VI massager unit burned Cynessa B.’s back, causing second and third degree burns, for which Cynessa was subsequently treated at Texas Children’s Hospital.


20.
Alfred left the Wahl VI massager unattended and unsupervised on Cynessa B.’s back for a period of time lengthy enough for the rubber attachment to become dislodged from the metal rod, which, in turn, heated up, causing second and third degree burns to Cynessa B.’s back. 


21.
Alfred has no prior history of neglecting or causing injury to a student during her teaching career with the District.


22.
Alfred’s 1997-1998 teacher evaluation reflects “exceptional quality” in every category of evaluation, including Classroom Management and Organization.

Conclusions of Law
  
Based on the foregoing findings of fact and matters of official record, the hearing examiner makes the following conclusions of law:


1.
It was not reseasonably foreseeable or predictable by Alfred that any action taken by her on October 8, 1998 could have caused the ensuing burn injuries that Cynessa B. sustained.


2
H.I.S.D. must establish by a preponderance of the evidence that it had “good cause” to terminate Alfred’s contract mid-year. Tex. EDOC. Code §21.156(a).


3.
H.I.S.D. did not establish by a preponderance of the evidence that “good cause” exists to terminate Alfred’s contract.


4.
 While Alfred displayed some incompetency and insufficiency in the performance of her duties, by leaving the Wahl VI massager unit unattended on Cynessa B.’s back, Alfred’s inability to foresee or predict the potential injury possible from her actions causes the hearing examiner to conclude that such inefficiency and incompetency do not rise to such a level that would justify termination of her continuing contract.




Decision and Recommendation

Based on the findings of fact and conclusions of law stated above, the hearing examiner DENIES Houston Independent School District’s recommendation to terminate the continuing contract of Gloria Alfred.


Signed this ___ day of January, 2000







____________________________________







Sandra K. Daniel





Independent Hearing Examiner
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