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FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.

Statement of the Case

Before the Independent Hearing Officer is an appeal from the termination of  Ralph Dunn’s (“Mr. Dunn” or “Respondent”) employment as a teacher with the Houston Independent School District.  The termination action was based on Mr. Dunn’s inappropriate touching of students (“immorality”) and Mr. Dunn’s failure to meet generally accepted standards of the teaching profession.  The following  Fact and Conclusions of Law are  based on the testimony heard, and the exhibits presented, during an administrative hearing conducted on January 24-26, 2001. 

Mr. Dunn represented himself and was present for a portion of this proceeding.   The Petitioner was represented by Mr. Mario L. Vasquez, Attorney, Houston Independent School District.  Also in attendance during this hearing were Clyde Hough, Principal, Jane Long Middle School, and Iona L. Thomas, Legal Assistant, HISD Office of Legal Services.

II.

Findings of Fact

tc \l3 "Findings of Fact
1.
Ralph Dunn (“Mr. Dunn”) began employment with the Houston Independent School District as a substitute teacher.

2.
Mr. Dunn has been employed as a full time instructor with the Houston Independent School District since 1994.  (Administration’s Exhibit No. 3).

3.
During 1999-2000, Mr. Dunn taught computer classes and art classes at Jane Long (“Long”) Middle School.  (Administration’s Exhibit No. 5) (167:12-16).

4.
Mr. Dunn received a continuing contract May 15, 1997.  (Administration’s Exhibit No. 2).

5.
Section 5 of Mr. Dunn’s continuing contract states, “It is understood and agreed by the parties to this Contract that the Employee shall teach and carry out his or her duties to the best of his or her skill and ability and shall discharge the duties required by federal law, by school laws of this state, and by this District . . . [t]his Contract is specifically subject to the policies, procedures, administrative directives, rules, and regulations of the District which are in effect at this time, any amendments which may hereafter be enacted or any which may be adopted during the life of this Contract.”  (Administration’s Exhibit No. 2).

6.
Section 7 of Mr. Dunn’s continuing contract states, “ . . . the Employee may be terminated for good causes as determined by the Board.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”  (Administration’s Exhibit No. 2).

7.
Mr. Dunn signed a “Substitute Teacher Agreement” in July 1989, September 1992, and August 1993, all of which states he was not to touch pupils. (Administration’s Exhibit No. 13).

8.
Mr. Dunn signed the HISD Statement of Understanding HISD Policy on Sexual Harassment form May 25, 1994 and January 3, 1995.  (Administration’s Exhibit No. 11).

9.
Mr. Dunn signed the Houston Independent School District Employee Handbook Acknowledgment form on August 14, 1996.  (Administration’s Exhibit No. 12).   

10.
HISD Employee Handbook “Sexual Harassment” states, “[s]exual harassment of employees or students will not be tolerated.  Sexual harassment is defined as unwelcome sexual advances, request for sexual favors, and other verbal or physical conduct of a sexual nature when, to a reasonable person . . . such conduct has the purpose or effect of substantially interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.”  (Administration’s Exhibit No. 20)

11.
HISD Board Policy 570.340 states, “. . . [e]xamples of sexual harassment include, but are not limited to, unwelcome sexual advances; repeated sexually-oriented kidding, teasing, joking, or flirting; verbal abuse of a sexual nature; attempted or actual sexual assault; leering, whistling, touching, pinching, or brushing against another’s body; sexually suggestive gestures or sounds; or displaying objects or pictures which are sexual in nature . . . all employees must respect the rights of co-workers and students.  (Administration’s Exhibit No. 16).

12.
HISD Board Policy 570.310 (a) defines “immorality” as, “ . . . conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District.”  (Administration’s Exhibit No. 15).

13.
HISD Board Policy 570.310 (b) defines “moral turpitude” as, “an act of baseness, vileness, or depravity in the private or social duties which a person owes another member of society in general and which is contrary to the accepted rule of right and duty between persons.”  (Administration’s Exhibit No. 15).

14.
HISD Board Policy 570.500 states the employee is responsible for, “following the established rules of behavior for the Houston Independent School District and society in general as defined by local, state, and federal laws.”  (Administration’s Exhibit No. 14).

15.
On January 21, 2000, R.T. mother of A.T. complained to Nancy Piña, Assistant Principal, Long Middle School, that Mr. Dunn, A.T.’s teacher tickled and touched A.T.’s breasts.  (Administration’s Exhibit No. 5) (59:12-25, 60:1-25, 61:1-25, 62:1-15).

16.
On January 24, 2000, Ms. Piña began a preliminary investigation of the complaint initially filed by R.T.  (Administration’s Exhibit No. 5) (62:19-25; 63:9-12; 65:25, 66:1-25; 71:11-25, 72:1-25; 73:1-15, 74:13-15; 75:13-18).

17.
Ms. Piña testified that A.T. told her that Mr. Dunn had touched her breasts more than one time.  Ms. Piña further testified that A.T. said Mr. Dunn had apologized one time for touching A.T.’s breasts.  (Administration’s Exhibit No. 5) (66-68:1-25, 69:1-16).

18.
Ms. Piña further testified that A.T. told her that Mr. Dunn had touched and/or tickled some of A.T.’s friends.  (Administration’s Exhibit No. 5) (69:21-25, 70:1-7; 71:11-16).

19.
While conducting her investigation, Ms. Piña received information from several other female students that Mr. Dunn had touched and/or tickled them on their breasts or breast area.  (Administration’s Exhibit No. 5) (71:11-25, 72:15-25, 73:1-15).

20.
Ms. Piña also received information that Mr. Dunn showed photographs of nude females accessed from a web site on his computer.  (Administration’s Exhibit No. 5).

21.
Ms. Piña reported the results of her investigation to Clyde Hough, Principal, Long Middle School, upon completion of her preliminary investigation of the allegations made against Mr. Dunn.  (Administration’s Exhibit No. 5) (74:13-18; 75:13-18; 91:6-9).

22.
Mr. Hough made a request for HISD Professional Standards to conduct a full investigation of the allegations against Mr. Dunn.  (Administration’s Exhibit No. 5) (91:10-25, 92-93:1-25; 94:1-17). 

23.
On February 1, 2000, Mr. Dunn was reassigned to the Southwest District pending completion of the investigations of the allegations made against him.  (Administration’s Exhibits Nos. 4 and 5)  (92:18-25, 93:1-18). 

24.
Mike Martin, Lead Investigator, HISD Professional Standards, conducted an investigation of the allegations that Mr. Dunn had improperly touched female students.  Mr. Martin interviewed thirty-seven students, one parent, an HISD Police Officer, an HISD Police Detective, Ms. Piña and Mr. Dunn.  (Administration’s Exhibit No. 5) (165:2-4, 9-15).

25.
Mr. Martin testified that Mr. Dunn acknowledged he did touch or tickle female students to get their attention.  Mr. Martin also testified Mr. Dunn also admitted to putting his finger on some of the female students’ chests between their breasts and “flicking” them on the nose.  Mr. Martin further testified Mr. Dunn acknowledged he had accessed the South Park Mexican web site in class., which contains links to sexually oriented websites  (Administration’s Exhibit No. 5) (167:17-25, 168:1-25, 169:1-22).

26.
Mr. Martin confirmed that Mr. Dunn had improperly touched female students based on the fact that thirty (30) of the thirty-seven (37) students interviewed stated that they had been tickled and/or touched by Mr. Dunn, and/or witnessed Mr. Dunn tickling or touching students.  All who reported being touched or tickled are female(Administration’s Exhibit No. 5) (171:4-25, 172:1-17; 173:4-18).

27.
Mr. Martin further confirmed that Mr. Dunn had displayed photographs of nude females in the presence of his students.  (Administration’s Exhibit No. 5) (171:7-25, 172:1-11; 173:4-18).

28.
A.C., a student in Mr. Dunn’s computer class, testified that Mr. Dunn tickled her about four (4) times.  (Administration’s Exhibit No. 5) (142:2-25, 143:5).

29.
A. C. further testified that she witnessed Mr. Dunn tickling other students. (Administration’s Exhibit No. 5) (143:25, 144:1-3, 17-20)

30.
R. S., a student in Mr. Dunn’s computer class, testified that Mr. Dunn touched young ladies “the wrong way.” (Administration’s Exhibit No. 5) (146:7-17; 148:3-17)

31.
R.S. further testified that she was touched inappropriately by Mr. Dunn more than one time. (Administration’s Exhibit No. 5) (146:18-25, 147:1-24).

32.
K.S., a student in Mr. Dunn’s art class, testified that she saw Mr. Dunn touching student M.N. on the b***. (Administration’s Exhibit No. 5) (151:13-25, 152:1-15; 153:8-18).

33.
K.S. further testified that Mr. Dunn tickled her on her neck and tried to tickle her in other places. (Administration’s Exhibit No. 5) (154:18-25, 155:1-4).

34.
S.M., a student in Mr. Dunn’s art class, testified that she saw Mr. Dunn touch and/or tickle some of her friends.  S.M. further confirmed she saw Mr. Dunn touch C. on the buttocks.  (Administration’s Exhibit No. 5) (157:3-15; 158:11-16).

35.
S. M. also testified that Mr. Dunn had touched her by her breast area. (Administration’s Exhibit No. 5) (157:16-25, 158:1-4).

36.
S. M. also stated that Mr. Dunn had displayed pictures of naked girls on his computer. (Administration’s Exhibit No. 5) (159:15-23).

37.
Texas Educators’ Code of Ethics Section 247.2(a) states, “[t]he Texas educator should strive to create an atmosphere that will nurture to fulfillment the potential of each student . . . “  (Administration’s Exhibit No. 23).

38.
Texas Educators’ Code of Ethics Principal II Standard (5) states, “[t]he educator shall comply with written local school board policies, state regulations, and other applicable state and federal laws.  (Administration’s Exhibit No. 23).

39.
Texas Educator’s Code of Ethics Principal IV Standard (2) states, “[t]he educator shall not intentionally expose the student to disparagement.” (Administration’s Exhibit No. 23).

40.
Texas Educators’ Code of Ethics Principal IV Standard (4) states, “[t]he educator shall make reasonable effort to protect the student from conditions detrimental to learning, physical health, metal health, or safety.  (Administration’s Exhibit No. 23).

41.
Mr. Richard Lane, Assistant Superintendent for Human Resources, Clear Creek ISD, testified that Mr. Dunn’s inappropriate touching of students and displaying photographs of nude females, violated the good cause standard as set forth in the Texas Commissioner’s Decisions, Texas Educators’ Code of Ethics, and the HISD Board Policies and Procedures.  (Administration’s Exhibits Nos. 1-23) (185-201:1-25, 202:1-20).

42.
Mr. Lane further stated that Mr. Dunn’s inappropriate touching of students and displaying photographs of nude females are not remediable under the good cause standard.  (Administration’s Exhibits Nos. 1-23) (201:18-25, 202:1-20).

III.

Discussion

On October 12, 2000, Mr. Dunn received notice from the District of the proposal to terminate his continuing contract and informing him that if he wished to have a hearing, he could request one with the Commissioner of Education.  On October 25, 2000, Mr. Dunn requested a hearing on the proposed termination to the Commissioner of Education.  On November 2, 2000, the Texas Education Agency Division of Hearings and Appeals appointed Robert P. Todd as the certified hearing examiner for this matter.  On December 7, 2000, the Administration forwarded an agreement to waive the 45-day period set forth in Texas Education Code Section 21.257 on this matter.  This agreement was signed by Mario Vasquez on behalf of the District and James T. Fallon, III, on behalf of Heather Peterson, attorney representing Mr. Dunn, and was faxed to Mr. Todd.

On January 24, 2001, a hearing on the proposed termination of Mr. Dunn’s contract was held.  Mr. Dunn, who represented himself during this proceeding, argued that the hearing examiner lacked jurisdiction to hear this case because a grand jury “no-billed” Mr. Dunn on all three of the criminal charges (indecency with a minor) that were filed against him.  Mr. Dunn further stated that he believed that the action to terminate his contract was a result of the criminal charges he believed the District filed against him.  The District contended that the termination is a civil case as opposed to a criminal case.  The civil case involves District policies and the burden of proof that must be met in an administrative hearing to propose termination of Mr. Dunn’s contract is different from the burden of proof that must be met in a criminal case.  The District further argued that the District has the burden of proving that it has good cause to terminate Mr. Dunn’s contract.  The Hearing Examiner agreed with the District and the hearing continued.  Mr. Dunn asked the Hearing Examiner if he had to be present during the proceeding.  The hearing examiner, Mr. Todd, informed Mr. Dunn that he did not have to be present during the hearing as there was no order or other matter compelling him to be present.  Mr. Dunn left the proceeding and the hearing continued without Mr. Dunn.  Mr. Dunn had the opportunity to cross-examine each of the Administration’s witnesses and/or present his own witnesses, and chose not to do so.  Mr. Dunn offered evidence in defense of his character.  However, Mr. Dunn, presented no evidence or testimony that the proposal for termination of his contract was in retaliation of the criminal charges filed against him.  Furthermore, Mr. Dunn presented no evidence or testimony that the District’s proposal to terminate his contract was without good cause.

IV.

Conclusions of Law.

1.
Hearing Examiner has jurisdiction to hear this issue under Texas Education Code Section 21.251.

2.
Mr. Dunn was afforded a fair and impartial due process hearing under Texas Education Code, Subchapter F. 

3.
The Petitioner has shown by the preponderance of the evidence that Mr. Dunn violated HISD Board Policies and Administrative Procedures 570. 310 (a) and (b), 570.340, and 570.500, HISD Employee Handbook “Sexual Harassment”, and HISD Code of Student Conduct by inappropriately touching students.

4.
The Petitioner has shown by the preponderance of the evidence that Mr. Dunn violated HISD Board Policies and Administrative Procedures 570. 310 (a) and (b), 570.340, and 570.500, HISD Employee Handbook “Sexual Harassment”, and HISD Code of Student Conduct by displaying photographs of nude females to students.

5.
The Petitioner has shown by the preponderance of the evidence that Mr. Dunn violated the Texas Educators’ Code of Ethics by failing to create a nurturing atmosphere for students, by failing to comply with federal law and local Board policies, by failing to protect his students from conditions detrimental to learning, and by disparaging students.

6.
The Petitioner has shown by the preponderance of the evidence that it has “good cause” to terminate Mr. Dunn’s continuing contract because he has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

7.
Any conclusion of law deemed to be finding of fact is hereby adopted as such.

Petitioners recommendation should be denied.

Signed and issued this 26th day of February, 2001.

____________________________________

Rob Todd

Certified Hearing Examiner
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