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Statement of the Case
Petitioner, Nicholas J. Anciello, appeals the decision of the Respondent, the Houston Independent School District, hereinafter referred to as “HISD”, to terminate his continuing contract of employment as a teacher.  On or about March 25, 1999, HISD voted to terminate the continuing contract and employment of Mr. Anciello.  The Petitioner timely filed a written request for an appeal hearing before a Texas Education Agency certified independent hearing examiner.  Robert J. Thomas was appointed by the TEA to hear the Petitioner’s appeal.  HISD was represented by the law firm of Feldman & Rogers, L. L. P., and the attorney-in-charge was Mr. Richard A. Morris; with co-counsel, Ms. JoAnn Collier.  The Petitioner was pro se.

HISD contends that it has good cause to terminate the employment of the Petitioner, and based their decision on the following, Mr. Anciello:

1. violated §5 of his continuing contract which lists several reasons that shall constitute good cause for discharge; (a) immorality; and,

2. violated §5 of his continuing contract which lists several reasons that shall constitute good cause for discharge; (d) repeated failure to comply with official directives and established School Board policy; and

3. violated §5 of his continuing contract which lists several reasons that shall constitute good cause for discharge; (f) repeated and continuing neglect of duties; and 

4. for good cause as determined by the employer.


Background Information
The Petitioner, Nicholas J. Anciello, hereinafter referred to as “Mr. Anciello”, was a teacher assigned to the campus of Bellfort Elementary School and/or sometimes referred to as Bellfort Academy.  Mr. Anciello has been an employee of HISD for the past eighteen (18) years.  Mr. Anciello was originally hired in 1981 to teach at the Houston Night High School located on the campus of Milby High School.  

Mr. Anciello taught at the Houston Night High School from 1981 through 1997.  (Tr. P. 1057, L. 1-8) Mr. Anciello was then transferred to Bellfort Alternative Middle School for the school year of 1998.  Then, during this current school year, Mr. Anciello remained at the campus at the Bellfort Alternative Middle School; which was converted to a “relief school” for fourth and fifth grades.  Mr. Anciello is a long-term educator in the secondary education level.  Mr. Anciello has taught in the secondary level for thirty-four (34) years.  He has taught in the secondary level for the past eighteen (18) years with the Houston Independent School District.

Bellfort Elementary School, also known as the ‘Bellfort Academy’ was created in August 1998 to relieve overcrowding from the Lewis Elementary School.  Bellfort Academy is a “relief school”, enrolling only ten class rooms of the fourth and fifth graders from the Lewis Elementary School.  Bellfort elementary school was created in response to an apparent overcrowding crisis; and was administered by ‘crisis management’. 

On February 16, 1999, a recommendation was made by the principal of Bellfort Academy, Ms. Johanna Thomas to Dr. Sylvia Macy, to remove Mr. Anciello from the school.  (Please see HISD Exhibit “39") Mr. Anciello was reassigned from the Bellfort Academy to the Southeast District Office of Dr. Macy.  (HISD Exhibit “40") On February 22, 1999, a conference for the record was scheduled at the Southeast District Office between Mr. Anciello and the principal, Ms. Thomas, to discuss his job performance.  (HISD Exhibits “42" and “44" )

On March 2, 1999, Ms. Thomas recommended the termination of Mr. Anciello to Mr. Michael Jimmenez, the Deputy Superintendent for the Southeast District (HISD Exhibit “45").  Subsequently, on March 24, 1999, Mr. Anciello was reassigned to the Administrative Services Offices of HISD (HISD Exhibit “47").

On March 26, 1999, Dr. Rod Paige tendered a proposal to terminate the employment of Mr. Anciello (HISD Exhibit “63").  However, an amended notice for the proposal to terminate the employment of Mr. Anciello was prepared and tendered to Mr. Anciello on April 30, 1999 (HISD Exhibit “2")

On or about April 12, 1999, the Texas Education Agency received a request for the appointment of this Hearing Examiner regarding the proposed termination of Mr. Anciello.   On the very same day, April 12, 1999, TEA appointed Robert J. Thomas as the Certified Independent Hearing Examiner to preside over this matter.  A pre-hearing telephone conference was conducted on April 21, 1999; and a Pre-hearing Docket Control Order was issued on April 21, 1999.  Further, on or about April 30, 1999, both parties mutually agreed to extend the filing deadline for the Hearing Examiner’s opinion until June 16, 1999. 

An open hearing regarding this appeal was conducted on four days.  The hearing began on Wednesday, May 12, 1999, and continued on May 13, 14, and ended on Monday, May 17, 1999. The hearing was conducted in compliance with §21.256 of the Public Education Code.  After both parties rested, the Hearing Examiner declared that the hearing was completed and the enclosed Findings of Fact and Conclusions of Law are based solely on the admissible evidence introduced during the hearing.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity, as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular Finding of Fact):

1. Nicholas J. Anciello was employed under a continuing teacher’s contract which had previously been executed by HISD on April 16, 1984 (HISD Exhibit “1"); 


Immorality
2. Nicholas J. Anciello did not commit any acts of “immorality” as defined by HISD Board policy §570.310(a) during the 1999 school year.

3. In September 1998, Mr. Anciello used inappropriate, disparaging and unprofessional language with the students in his class and inappropriately threw lunchroom cards in the air for the members of his class to retrieve from the floor of the classroom.

4. Mr. Anciello did not commit any act of “immorality” when he attempted to discipline and/or control a student, Donovan B. in September 1998.

5. Mr. Anciello did not commit any act of “immorality” when he pointed his finger at a student, Francisco A. in October 1998. 

6. Mr. Anciello did not commit any act of “immorality” when he placed a text book to the chin of a student Chris W. on or about October 16, 1998.  

7. The student, Chris W., was an extremely troubled child with anger management problems because of witnessing the death of his cousin; and the fact that his mother is incarcerated (Tr. P. 309, L. 10-17).

8. The student, Chris W., was extremely disruptive and removed from the classroom by a fifth grade teacher, Cathy Rutherford (Tr. P. 516, L. 10-P. 519, L. 17).

9. The student, Chris W., continually picked fights with other students while in the classroom; stole from the purse of another teacher, Ms. Melilsa Soto, and threatened to kill Ms. Soto (Tr. P. 421, L. 7-P423, L. 23).  (HISD Exhibit “65") 


Failure to Comply with Official Directives
10. Mr. Anciello failed to comply with official directives regarding instructions to return his grade book to Bellfort Elementary School. (HISD Exhibit “48"; HISD Exhibit “50")

11. Mr. Anciello did not violate HISD Board policy §422.200 regarding corporal punishment;

12. Mr. Anciello did not violate HISD Board policy §754.200 regarding corporal punishment;


Repeated and Continuing Neglect of Duties
13. Mr. Anciello did not repeatedly and continually neglect his duties as a classroom teacher for HISD.

14. Mr. Anciello did not neglect his duties because one of his students, Gerald E., went into the girl’s restroom.

15. Mr. Anciello did not neglect his duties by entering an emergency fire exit in the school cafeteria.

16. Mr. Anciello did not neglect his duties when he encountered car trouble (dead battery) and failed to report his absence until discovering that he had no transportation to the school.

17. Mr. Anciello did not neglect his duties by failing to follow the sign-in and sign-out requirements before leaving the campus.

18. Mr. Anciello did not neglect his duties by failing to attend a staff development meeting in September 1998; as he attended a make-up meeting.

19. Mr. Anciello did not neglect his duties because of off-task behavior by his students during instructional time.


Bellfort Elementary School
20. Bellfort Elementary School was created as a “relief school” to accommodate the fourth and  fifth grades from Lewis Elementary;

21. Johanna Thomas was appointed principal of Bellfort Elementary on August 5, 1999.  Ms. Thomas had approximately five days to recruit a teaching and support staff; and the students reported for the first day of class on August 18, 1999.  (Tr. P. 862, L. 17-21)

22. On the first day of class, Ms. Thomas had only filled two of the five positions for the fourth grade. (Tr. P. 863, L.9-20)

23. On the first day of class, Ms. Thomas filled only three of the five positions for the fifth grade. (Tr. P. 863, L. 21-P864, L. 2)

24. A physical education teacher was not hired until the middle of September.  (Tr. P. 864, L. 3-4)

25. This physical facility had previously been the Bellfort Alternative Middle School.  When the middle school vacated the premises, the alternative district of HISD, removed all of the furniture and desks and computers.  (Tr. P. 864, L. 17-P. 865, L. 25)

26. Further, Bellfort Elementary did not have any books and/or curriculum to start the school year.  Id.
27. When Ms. Thomas was appointed to create this new “relief” school, she was informed that she would receive Title I funds.  Subsequently, in October, she was informed that no funds would be available until the next school year, as these funds had previously been approved and committed to Lewis Elementary.  (Tr. P 867, L. 1-P. 868, L. 5)

28. A budget for Bellfort Elementary was not approved until the end of October 1998.  (Tr. P. 868, L. 7-15)

29. The majority of the fifth grade teachers employed at the elementary school were teaching on an “approved” permit.  (Tr. P. 876, L. 15- P. 877, L. 15)

30. The school nurse, Ms. Diane Clark, was not hired until August 31, 1998. (Tr. P. 1078, L. 1-P. 1079 L. 18)

31. In addition to her duties as school nurse, Ms. Clark was also assigned to the in-school suspension program which was created in mid-October 1998. Id.
32. The school nurse testified that there was a prevalent smell of sewage inside the facility and that the smell was terrible and obnoxious (Tr. P. 1083, L. 4- P. 1084, L. 16)

33. A physical education teacher was not hired until September 23, 1998 (Tr. P. 761, L. 4-9) 

34. The disciplinary committee met on November 5, 1998, to receive input regarding the discipline problems at the school (HISD Exhibit “32").

35. On December 3, 1998, the discipline committee met again in order to establish school rules; class rules; and cafeteria rules with established consequences for the student body. (HISD Exhibit “57")

36. The employee handbook was not distributed to the faculty until December 7, 1998.  (HISD Exhibit “10")

37. Ms. Kimberly Perez testified there was no policy and procedure manual until December; that the school was in total chaos; and, there was absolutely no discipline in the school during August and September 1998. (Tr. P. 622, L. 21- P. 630, L. 21)

38. Ms. Perez also confirmed that she had no text books, work books, supplies, or TEKS materials through the first weeks of September 1998.  (Tr. P. 700, L. 1-P. 702, L. 8).

39. Ms. Cathy Rutherford also confirmed that she had no books and/or materials until the end of September 1998. (Tr. P. 503, L. 12-P. 507, L. 8)

40. Adding to this chaos, the administration at Bellfort Elementary decided to start the school year with self-contained classes; then converted to departmentalized classes; and then converted back to self-contained classrooms during the first half of the 1999 school year.  Ms. Soto, testified that this was very disruptive for the students as it created instability for the individual students who were already high-risk students; and that these high-risk students needed structure. (Tr. 436, L. 8-21)

41. Another example of crisis management at school was the assignment of Ms. Kimberly Perez. She testified that she was hired as the Title I coordinator; transferred to the P.E. teacher; transferred to a fourth grade teaching position; transferred to a computer teaching position; and then placed in the fifth grade level as a teacher.  (Tr. P. 604, L. 12-P. 605, L. 24)


Discipline
42. Ms. Rutherford testified that in her opinion “discipline was out of control” in August and September 1998.  She testified that she and her fellow teachers did not have control of the students; and that Ms. Thomas would not deal with any student problems. (Tr. P. 493, L. 2-P. 494 L. 22)

43. It was the professional opinion of Ms. Rutherford that, “fighting was more important to the students than learning”.  (Tr. P. 507, L. 1-8)

44. Ms. Soto also testified that there was extreme discipline problems at the school; and that she received no support or cooperation from the principal, Ms. Thomas.  (Tr. P. 420, L. 19-P. 421, L. 7)

45. The counselor, Ms. Daphine McGowan, testified that she was in charge of discipline, but, she “couldn’t do anything but talk to them”.  (Tr. P. 316, L. 22-25)


Christopher W.
46. The Petitioner produced at least ten exhibits which confirm that he and the other above-cited teachers had pleaded for assistance from the administration regarding the discipline of Christopher W.  A cursory review of the discipline case cards reveals that he was consistently written up for starting fights (Exhibit “R-2"); for being totally disruptive of the learning process (Exhibit “R-10", “11", “14", “15", “21", “23", “27", “28"); and, for threatening to get a gun to kill a substitute teacher Exhibit “R-3")

47. Ms. Soto testified that she had reported Chris W. to Ms. Thomas for fighting in class; theft of money from her purse; and for threatening to kill her.  (Tr. P. 421, L. 7-P. 423, L. 23)

48. Ms. Rutherford testified that she had refused to continue teaching Christopher W.   (Tr. P. 516, L. 10-, P. 519, L. 17).

49. “Good cause” was not established to discipline any member of the faculty at Bellfort Elementary for their behavior in dealing with Christopher W.

50. “Good cause” did not exist for the termination of the continuing contract of employment between Mr. Anciello and HISD.

51. “Good cause” did exist for a thirty (30) calendar day suspension without pay for Mr. Anciello for the period not to extend beyond the current school year; regarding his use of inappropriate language and for his dilatorily conduct in returning his grade book.


Discussion of Testimony
I would respectfully petition the Board of Education of HISD to carefully review HISD Exhibit “65".  This exhibit is the student referral log which was not created until November 6, 1998.  It allegedly documents referral of students for discipline problems beginning on October 1, 1998, and goes through January 28, 1999; or just prior to the removal of Mr. Anciello from the school.  It is obvious from this document that fighting was a serious and disruptive occurrence at the school.  This HISD exhibit corroborates the testimony of Ms. Rutherford, that “fighting was more important to the students than learning”.  The allegations of immorality against Mr. Anciello had no merit.  However, reasonable minds could agree that it is immoral to place Title I at-risk students in an environment as  documented at the Bellfort Elementary School in August-October 1998.  It is immoral to allow disruptive and troubled children to remain in the classroom and disrupt the learning opportunities by other innocent fourth and fifth grade school children.  It is immoral to place teachers in a chaotic environment without the support and/or assistance of the school administration.  It is immoral to recommend the termination of an eighteen (18) year tenured secondary educator by placing him in a chaotic school setting; failing to provide administrative support and/or cooperation; and then recommend his termination when he criticizes the lack of a learning environment.


Ms. Johanna Thomas
It was not for this hearing examiner to ascertain if the problems at Bellfort Elementary School were exacerbated by the administration of Ms. Thomas.  It appears that Ms. Thomas was placed in an untenable position.  However, five other teachers at this small school (ten classes) joined Mr. Anciello in his criticism of Ms. Thomas’ administrative skills.  Ms. Freddie Dannhaus, testified that it was her opinion that Ms. Thomas was not an effective administrator regarding discipline issues.  (Tr. P. 769, L. 10-P. 773, L. 21).  Ms. Rutherford testified that discipline was out of control at the school and that Ms. Thomas would not deal with any of the student discipline problems.  (Tr. P. 493, L. 2-P. 494, L. 22) Ms. Soto testified that she received no support or cooperation from the principal regarding her numerous discipline problems at the school which involved theft of funds from Ms. Soto and a threat on her life.  (Tr. P. 420, L. 19-P. 421, L. 7) Ms. Kimberly Perez testified that the school was chaotic and that there was no discipline during the months of August and September 1998.  (Tr. P. 629, L. 14-P. 630, L. 21) Mr. George Villarreal, a fourth grade bilingual teacher testified that it was his opinion that Ms. Thomas was “not qualified to be an administrator” and that she was extremely vindictive.  (Tr. P. 724, L. 12-P. 730, L. 20) Another example of the alleged administrative deficiencies of Ms. Thomas was illustrated by Ms. Soto when she testified that Ms. Thomas ordered Ms. Soto to teach remedial classes and teach on Saturdays or that it would “affect her evaluation” (Tr. P. 427, L. 23-P. 430, L. 7)

As previously noted, Mr. Anciello produced ten exhibits of discipline case cards which were presented to the principal’s office.  Ms. Thomas testified that she does not deny receiving the discipline cards but that she was so busy with other crises in the school that she does not recall receiving them.  (Tr. P. 859, L. 12-P. 862, L. 12)

Please be advised that I am a native Houstonian and attended HISD from kindergarten through the twelfth grade.  The evidence which I received in this hearing both saddens and disturbs me, not only as a former graduate of HISD, but as the father of three high school graduates.  A safe learning environment was not provided to the Title I students who attended Bellfort Elementary School.  The students, faculty, and staff at Bellfort Elementary were done a disservice when the discipline issues in this school were not seriously addressed until December 1998.  (HISD Exhibit “57")

I would like to compliment the law firm of Feldman & Rogers, in particular, Mr. Morris, for maintaining a courteous and professional presentation of this case on behalf of HISD.  Mr. Anciello, who was pro se, was argumentative and unprofessional in his presentation.  I have been retained by TEA to render an independent recommendation regarding this proposed termination.  Thus, I have felt compelled to render this opinion on behalf of the pro se teacher because of the totality of the extenuating circumstances which existed at the Bellfort Elementary School in the fall of 1998.  I recognize that it is rare when a pro se teacher prevails against a school district represented by a partner of a prestigious and respected law firm.  I recognize that with this recommendation, I have probably damaged my standing with the law firms concentrating in school law.  However, I respectfully assert that the facts in this case are representative of why Subchapter F was created by the Texas Legislature and added to the Texas Education Code.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Hearing Examiner, I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Sub-chapter F, §21.251 (a)(1) of the Texas Education Code.  

2. The Petitioner, Mr. Anciello, is a “teacher” as defined in Sub-chapter C, §21.101 of the Texas Education Code.

3. The Petitioner, Mr. Anciello, was employed as a teacher by HISD pursuant to a continuing contract as defined in Sub-chapter C, §21.152 of the Texas Education Code.

4. The Respondent, Mr. Anciello, was recommended for discharge pursuant to the authority in Sub-chapter D, §21.156 of the Texas Education Code.

5. “Good cause” is defined as, “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state” §21.156(a).

6. The appeal by the Petitioner, Mr. Anciello was conducted pursuant to the Texas Education Code, Sub-chapter F, §21.256, and the findings of fact were published pursuant to a preponderance of the evidence.


Recommendation
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Hearing Examiner, I respectfully recommend that the Board of Trustees of HISD adopt the foregoing Findings of Fact and Conclusions of Law and withdraw the recommended termination of the continuing contract of Mr. Anciello with the HISD.

Mr. Anciello’s appeal of the recommended termination of his continuing contract is and should be granted; and he should be reinstated with a thirty (30) calendar day suspension without pay for the period not to extend beyond the end of the current school year.  Further, I recommend that Mr. Anciello be transferred to a teaching position in the secondary grade level.

SIGNED AND ISSUED this ________ day of June, 1999.

Respectfully submitted,

__________________________________________

Robert J. Thomas

TSB# 19867300

1818 N. Memorial Way, Suite 201

Houston, Texas 77007

713-426-0309; 713-426-0054 Fax

Certified Independent Hearing Examiner

Texas Education Agency
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