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I.





STATEMENT OF THE CASE


This appeal is from the October 19, 2000, proposed termination of Ms. Cynthia Elaine Tates by the Houston Independent School District (“HISD” and/or “the District”).  At the time of this proposed termination, Ms. Tates was a continuing contract teacher at M.C. Williams Middle School.  The basis of the proposed termination is for good cause as determined by HISD.
  Specifically, HISD alleges that Ms. Tates was charged with a Class A misdemeanor offense of theft and failed to inform HISD personnel that criminal charges were filed against her.  


In compliance with Tex. Ed. Code §21.251 et seq., Ms. Tates requested a hearing before a Certified Hearing Examiner.  Ms. Thelma Elizalde was appointed by the Commissioner of Education to:   1) conduct the hearing;  2) make written Findings of Fact and Conclusions of Law; and  3) make a Recommendation to the Houston Independent School District Board of Education (“the Board”).  Ms. Tates was represented by Jaime Fallon, Attorney at Law.  HISD was represented during the hearing by David Galbraith, Assistant General Counsel for HISD.  

II.

FINDINGS OF FACT


After due consideration of the evidence presented at the February 1, 2001 hearing, as well as the matters officially noticed in the record, in my capacity as a Certified Hearings Examiner, I make the following Findings of Fact:

1. Cynthia Tates became employed by HISD as a teacher under a probationary contract in 1994 or 1995, and then later under a continuing contract in May 24, 1996.  She taught physical education at M. C. Williams Middle School since 1994.  (Tr. 21-22; Pet. 9).

2. Ms. Tates kept student’s musical instruments in her office while they were not using them.  (Tr. 23).

3. George Franklin, Ms. Tates’ brother, testified that he found a saxophone at a bus stop near M. C. Williams Middle School and asked his sister to pawn it for him.  (Tr. 120).

4. George Franklin also goes by the name George Franklin Riley.  (Tr.18-19).

5. George Franklin has previous drug convictions, which he obtained, after taking a plea to the charges against him.  (Tr. 128).

6. Neither George Franklin, nor Ms. Tates considered that the saxophone might belong to a student at M.C. Williams Middle School before she pawned it.  (Tr. 76-77, 126).

7. On April 4, 2000, Ms. Tates pawned a saxophone at the Cash American Pawn of Houston.  She redeemed the saxophone on April 12, 2000.  (Tr. 25; Pet. 10).

8. In March or early April, 2000, an announcement was made over the public address system at M. C. Williams Middle School that a student’s saxophone was missing.  (Tr. 97).

9. In early April, 2000, Ms. Annette Thorpe, the band directress at M. C. Williams Middle School, and two students went to Ms. Tates’ office and asked her if she had seen the saxophone.  Ms. Tates denied any knowledge of the whereabouts of the missing saxophone.  (Tr. 97-99).

10. In early April, 2000, Ms. Annette Thorpe and the two students again approached Ms. Tates in the teacher’s lounge to inquire about the missing saxophone.  Again, Ms. Tates denied any knowledge of the whereabouts of the saxophone.  (Tr. 98, 102).

11. On April 15, 2000, Ms. Tates pawned the saxophone again at the Cash American Pawn of Houston.  (Tr. 34; Pet. 11).

12. On April 17, 2000, Ms. Tates sold the saxophone at the pawnshop.  (Tr. 35).

13. Ms. Tates knew that the student’s saxophone was missing from the school in April, 2000,  before she pawned it on April 15, 2000, and sold it on April 17, 2000.  (Tr. 57, 64, 97, 100).

14. In July, 2000, Ms. Tates was charged with a Class A misdemeanor theft charge for having taken, pawned, and sold the saxophone belonging to a student at M.C. Williams Middle School.  (Tr. 42, 54; Pet. 4).

15. On October 12, 2000, Ms. Tates pled nolo contendere to the theft charges and the County Criminal Court of Law No. 5 of Harris County, Texas entered an Order Deferring Adjudication of Guilt.  (Tr. 42- 43, 69; Pet. 4).

16.  Ms. Tates received deferred adjudication for 12 months and was fined $500.  (Pet. 4)

17. HISD Board policy 511.500 defines conviction as a finding of guilt or acceptance by the court of a plea of guilty or nolo contendere…No one convicted of any misdemeanor involving moral turpitude will be considered for employment at HISD.  (Pet. 8).

18. HISD Board policy 511.500 defines moral turpitude as an act of baseness, vileness, or depravity in the private or social duties, which a person owes another member of society in general and which is contrary to the accepted rule of right and duty between persons.  Examples are theft, or attempted theft, swindling, forgery, indecency with a minor, and prostitution.  (Pet. 8).

19. HISD Board policy 570.310 states that immorality is conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the district.  (Pet. 8).

20. HISD Board policy 570.360 requires that employees notify the District within 30 days if  they are charged with, convicted of, granted deferred adjudication, or if they have entered a plea of nolo contendere to any felony or any misdemeanor involving moral turpitude.  The policy states that failure to provide notification may result in termination of employment.  (Pet. 8).

21. HISD Board policy 570.360 provides that a criminal background check will be conducted on all active HISD employees annually…If the background check discloses an offense that occurred after the date of employment, a recommendation for termination will be based on the same criteria as required for new hires.  (Pet. 8).

22. Under HISD Board policy, 70.360, any HISD employee is subject to recommendation for termination for a conviction, receipt of deferred adjudication, or entry of a plea of guilty or nolo contendere to any felony or any misdemeanor involving moral turpitude.  (Pet. 8).

23. As set out in the HISD Employee Handbook, a regular employee may be dismissed for the following reasons:  immorality, conviction of a felony or of a felony or of a crime involving moral turpitude, or theft.  (Pet. 18). 

24. The Code of Ethics and Standard Practices for Texas Educators (“The Code of Ethics”), Section 247 (b) provides  that Texas educators shall maintain the dignity of the profession by respecting and obeying the law, demonstrating personal integrity, and exemplifying honesty.”  (Pet. 19).

25. The Code of Ethics, Section 247 (c) (5) provides that an educator shall comply with written local school board policies, state regulations, and other applicable state and federal laws.  (Pet. 19).

26. The Code of Ethics, Section 247 (e) (4) provides that an educator shall make reasonable efforts to protect students from conditions detrimental to learning, physical health, mental health, or safety.  (Pet. 19).

27. Receipt of an Order of Deferred Adjudication for a Class A misdemeanor theft charge does not meet the acceptable standard of conduct for teachers in the Victoria, Brownsville or Houston Independent School Districts, and is grounds for termination under HISD policy.  (Pet 83, 85). 

28. In a letter dated November 7, 2000, HISD Superintendent, Rod Paige, notified Ms. Tates that he was recommending termination of her employment based on good cause, citing specific violations of HISD Board policies and the Code of Ethics. (Pet. 1).    

29. HISD Exhibits 1, 2, 5, 6, 7, 8, 9, 15, 16, 18 through 21 were admitted when Ms. Tates withdrew her objections to those exhibits.  (Tr. 9-12, 114-115).







  II






     DISCUSSION

The issue in this case is whether the conduct exhibited by Ms. Tates during the 1999-2000 school year reached the level of good cause sufficient to justify termination.


Good cause.


Good cause involves a failing that the ordinary prudent employee would avoid and must be of such a level that the continued existence of an employer-employee relationship is called into question.  Ann Weatherwax v. Ft. Worth Ind. Sch. Dist., Docket No. 080-R2-1298 (Comm’r Educ. 1999).  In determining good cause, the issue is whether an average employee would make the mistake and is it a serious mistake.  Id.   


In this case, Ms. Tates’ version of the events leading up to her sale of a student’s saxophone is suspicious at best.  She testified that in early April, 2000, her brother asked her to pawn and sell a saxophone for him and so she did.  Ms. Tates testified that she didn’t know and didn’t ask her brother how he came into possession of the saxophone until after charges of theft had been lodged against her.  [Tr. 74]


Ms. Tates also testified that she never knew a student’s saxophone was missing during the  time period during which she pawned and sold the saxophone.  She testified that although students talked of a missing saxophone in April, she dismissed those comments as rumors [Tr. 64] and saw no connection between those rumors and her own recent possession and sale of a saxophone.


Ms. Tates’ testimony regarding her lack of knowledge surrounding the saxophone contrasts greatly with that of Ms. Annette Thorpe, band directress of M. C. Middle School.  Ms. Thorpe testified that she asked Ms. Tates twice about the whereabouts of the missing saxophone in early April. [Tr. 98-99]  Ms. Thorpe also testified that an all-call announcement regarding the missing saxophone was made over the school loudspeaker during the same time period. [Tr. 97-99]  Ms. Thorpe presented credible testimony as to the timeline of events surrounding the missing saxophone.  There was no reason for her to fabricate a story against Ms. Tates nor was any evidence or motive presented otherwise.     


Assuming arguendo, that Ms. Tates did not know of the missing saxophone before she pawned and sold it, she knew of the situation shortly thereafter, if even by rumor.  Certainly, it would be reasonable to expect that Ms. Tates or any other prudent employee might see a connection between the two events and 1) ask her brother how he came into possession of the saxophone, and 2) alert school authorities as to the possibility that she might have inadvertently sold a saxophone that was neither hers nor her brothers to sell.


Ms. Tates’ silence and inaction, however, resulted in a Class A misdemeanor theft charge against her for which she pled nolo contendere and received deferred adjudication. HISD Board policy defines “conviction” as the acceptance by the court of a plea of nolo contendere and “theft” as a crime of moral turpitude.  Thus, pursuant to HISD Board policy, Ms. Tates’ conviction of crime of moral turpitude subjected her to possible termination.


Further, Ms. Tates had a duty to report the criminal charges filed against her to HISD authorities within 30 days and failed to do so.  This inaction, along with the conviction of a crime of moral turpitude subjected Ms. Tates to possible termination.


Ms. Tates argues that she is an innocent victim.  She blames:

 1) her brother for her predicament, 2) a lack of money for her inability to adequately represent herself at trial, 3) her lawyer for not fully explaining the ramifications of her plea, and 4) the HISD Board for mandating her termination rather than excusing her actions. She testified she was unaware that she would be subjected to possible termination for a nolo contendere plea because she didn’t review HISD Board policies or the Employee Handbook.  Basically, Ms. Tates takes no personal responsibility for the predicament in which she finds herself.    


Because teacher’s are role models for their students, a school district has a legitimate interest in not employing teachers who have engaged in crimes involving moral turpitude.  Parker v. Dallas I.S.D., Docket No. 051-R2-1098 (Comm’r Educ. 1998)(“Parent’s have a right to expect that those who engage in acts of moral turpitude will not retain their jobs as teachers”).  Ms. Tates plea of nolo contendere to the criminal charges against her and the relationship of the crime to the duties and responsibilities of the teaching profession support HISD’s assertion that Ms. Tates is unworthy to instruct the youth of this State.


Section 247.2 of the Code of Ethics mandates that an educator obey the law, demonstrate personal integrity, and exemplify honesty.  Ms. Tates did not exhibit the necessary conduct as required under this section.  Her conduct is inconsistent with the continued existence of the employer/employee relationship.  Accordingly, good cause exists in this case to terminate Ms. Tates’ contract. 

   




          III.





    CONCLUSIONS OF LAW


After due consideration of the evidence presented at the hearing, matters officially noticed,  and the foregoing Findings of Fact, in my capacity, as a Certified Hearing Examiner for the State of Texas, I make the following Conclusions of Law:

1.
The Certified Hearing Examiner has jurisdiction to hear this matter under Texas Education Code §21.251 (a)(1).

       2.
Ms. Tates was afforded a fair and impartial hearing as prescribed in the Texas Education Code §21.253.

       3.
HISD showed by the preponderance of the evidence that Ms. Tates violated Board policies and procedures 511.500, 570.310(b), 570.360, and 570.500.

       4.
HISD showed by the preponderance of the evidence that it has good cause to     terminate Ms. Tates because she failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

       5.
Section 21.156(a) of the Texas Education Code states that:  “A teacher employed     under a continuing contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state”.

       6.

Any conclusion of law deemed to be a finding of fact is hereby adopted as such.






        IV.




   PROPOSAL FOR GRANTING RELIEF


Based on the foregoing Findings of Fact and Conclusions of Law, it is the Recommendation of the Certified Hearing Examiner that the District has sufficient cause to terminate Ms. Tates’ employment and that Ms. Tates’ appeal of such termination should be DENIED.


SIGNED this the ___day of March, 2000.







________________________________







Thelma Elizalde






Certified Hearing Examiner

� “Good cause is defined in Section 6(g) of Ms. Tates’ continuing contract as “the failure of [Ms. Tates] to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.”  Tex. Ed. Code §21.156.
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