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Statement of the Case
Petitioner, Vera Lee Wiseman, appeals the decision of the Respondent, the Houston Independent School District, hereinafter referred to as “HISD”, to terminate her continuing contract of employment as a teacher.  On or about June 15, 2000, HISD voted to terminate the continuing contract and employment of Ms. Wiseman.  The Petitioner timely filed a written request for an appeal hearing before a Texas Education Agency certified independent hearing examiner.  Robert J. Thomas was appointed by the TEA to hear the Petitioner’s appeal.  HISD was represented by the law firm of Bracewell & Patterson, L.L. P., and the attorney-in-charge was Ms. Merri Schneider-Vogel; with co-counsel, Ms. Marney Collins-Sims.  The Petitioner was represented by Mr. James T. Fallon.

HISD contends that it has good cause to terminate the employment of the Petitioner, and based their decision on the following, Ms. Wiseman:

1. violated §7 of her continuing contract which lists several reasons that shall constitute good cause for discharge; violated HISD Board policy §422.200 regarding corporal punishment; 

2. violated §7 of her continuing contract which lists several reasons that shall constitute good cause for discharge; violated HISD Board policy §750.000 dealing with the treatment of students;

3. violated §7 of her continuing contract which lists several reasons that shall constitute good cause for discharge; violated HISD Board policy §754.200 regarding the abolishment of corporal punishment within HISD; and 

4. for good cause as determined by the Board.


Background Information
The Petitioner, Ms. Vera Lee Wiseman, hereinafter referred to as “Ms. Wiseman”, was a first grade teacher assigned to the campus of Houston Gardens Elementary School located at 6820 Homestead Road, Houston, Texas 77028.  Ms. Wiseman had been an employee of HISD for the past eight (8) years.  Ms. Wiseman was hired as a kindergarten teacher for the school year 1992-93 at Houston Gardens Elementary School (Pet. Exhibits “1-8”).

On or about March 27, 2000, the parent of one of Ms. Wiseman’s students contacted the school to express a concern regarding an allegation that Ms. Wiseman had inappropriately touched her daughter on the head with a notebook while disciplining her (HISD Exhibit “7”).

On or about April 27, 2000, a conference for the record was conducted by the principal of the elementary school, Mr. Lawrence G. Anderson (HISD Exhibit “9”).

On or about May 30, 2000, a second conference for the record was held by the principal regarding the results of his interviewing twelve of the seventeen students in Ms. Wiseman’s first grade class (HISD Exhibit “11”).

On or about June 5, 2000, the principal of Houston Gardens Elementary School sent a written notification to Ms. Wiseman that he was recommending the termination of Ms. Wiseman.  However, in this notification, Mr. Anderson confirmed his investigation revealed that the initial allegation against Ms. Wiseman, that she struck and inappropriately touched Karynthia R. with a notebook was not confirmed (HISD Exhibit “12”).

On June 15, 2000, during a closed session, the HISD Board of Education authorized the Superintendent of Schools to give Ms. Wiseman notice that a proposed action to terminate her contract was pending before the Board of Education (HISD Exhibit “14”).

On or about July 17, 2000, Dr. Rod Paige, Superintendent of Schools, tendered notice of the recommended termination to Ms. Wiseman at her current residential address (HISD Exhibit “15”).

On or about July 31, 2000, the Texas Education Agency received a request for the appointment of this hearing examiner regarding the proposed termination of Ms. Wiseman.  On August 8, 2000, the Texas Education Agency appointed Robert J. Thomas as the certified independent hearing examiner to preside over this matter.  A pre-hearing telephone conference was conducted on August 17, 2000; and a pre-hearing docket control order was issued on August 17, 2000.  On or about August 28, 2000, both parties mutually agreed to extend the filing deadline for the hearing examiner’s opinion until Friday, October 27, 2000.

A closed hearing regarding this appeal was conducted in one day.  The hearing was conducted on Wednesday, October 11, 2000.  The hearing was conducted in compliance with §21.256 of the Public Education Code.  After both parties rested, the Hearing Examiner declared that the hearing was completed and the enclosed Findings of Fact and Conclusions of Law are based solely on the admissible evidence introduced during the hearing.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity, as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular Finding of Fact):

1. Vera Lee Wiseman was employed under a continuing teacher’s contract which had previously been executed by HISD on May 20, 1996 (HISD Exhibit “16”).


Mr. Lawrence Anderson
2. Mr. Lawrence Anderson had been the principal at Houston Gardens Elementary School since 1992.  He has been an educator with HISD for approximately forty-one years and has approximately twenty years of administrative experience.  Mr. Anderson testified that Houston Gardens Elementary School had a corporal punishment waiver for the school years 1992-93; 1993-94; 1994-95; and 1995-96.  Mr. Anderson testified that the school did not obtain a corporal punishment waiver in the school year 1996-97, as this was the year the cafeteria roof collapsed and the student body was temporarily assigned during this school year to three alternative elementary school properties (TR P61, L7-P64, L15).

3. Mr. Anderson testified that a complaint was received by his staff regarding Ms. Wiseman on or about March 27, 2000 (HISD Exhibit “7”).

4. Mr. Anderson testified that the school did not have a waiver for corporal punishment beginning the school year 1996-97; 1997-98; 1998-99; and 1999-00.  However, Mr. Anderson testified that the school currently has a corporal punishment waiver in compliance with the Board of Education Policies and Procedures for the school year 2000-01 (Tr. P76, L19-P77, L24).

5. Mr. Anderson investigated the allegations made by the parents of the student and did not sustain this allegation.  However, Mr. Anderson did sustain that Ms. Wiseman violated HISD policies regarding the prohibition of corporal punishment on HISD school campuses unless the school had a waiver (HISD Exhibit “12”).


Leanthony G.

6. A student, Leanthony G., an eight-year-old second-grader and former first grade student of Ms. Wiseman, testified at the hearing that he had been tapped with a yard/meter stick by Ms. Wiseman on one time in the workroom attached to the classroom.  Leanthony testified that Ms. Wiseman struck him with the yardstick/meter stick on his leg near his knee.  Leanthony testified that Ms. Wiseman struck him on the leg from a distance of approximately 18 inches away.  Further Leanthony testified that Ms. Wiseman had also pinched him inappropriately in the classroom.  However, Leanthony also testified while on cross examination, that he liked Ms. Wiseman as his teacher (Tr. P 92, L14-P107, L19).


Derrick Dion B.
7. Derrick was also a former student of Ms. Wiseman who testified that he is seven years old and is currently in the second grade.  He testified that while in the first grade class of Ms. Wiseman, she tapped him on his leg with a yard/meter stick on two different occasions.  He testified that Ms. Wiseman tapped him on the leg around his knee.  Derrick testified that Ms. Wiseman tapped him with the yard/meter stick from a distance of approximately two feet away.  Further, in concert with Leanthony, Derrick testified that he liked Ms. Wiseman “a whole lot”(TR P115, L17-P127, L23).


Karynthia R.

8. Karynthia R., a seven year-old second-grader, and a former first grade student of Ms. Wiseman during the 1999-00 school year, testified that she had never been struck by a yard/meter stick by Ms. Wiseman, but that she saw students popped on the leg and/or pinched by Ms. Wiseman on almost a daily basis (TR 158, L20-P168, L7).


Ms. Wiseman
9.  
Wiseman testified at the hearing that she did indeed pop children with the yard/meter stick to  “get the children back on track” and/or “redirect their misbehavior” (TR P208, L5-P209, L25).

10. Ms. Wiseman testified that she violated the corporal punishment policy as she administered the discipline without witnesses; and, that she denied her conduct in an interview with the principal, Mr. Lawrence Anderson.  Further, Ms. Wiseman admitted she also inappropriately touched students by pinching students after repeatedly telling the students to either be quiet and/or keep their hands to themselves (TR 216, L2-P226, L3).


Failure to Comply with Official Directives
11. Ms. Wiseman violated HISD Board Policy §422.200 which established the policy of HISD abolishing corporal punishment.

12. Ms. Wiseman violated HISD Board Policiy §754.200 when she administered corporal punishment in her classroom in violation of the disciplinary policies of HISD.


Good Cause
13. “Good cause” did not exist for the termination of the continuing contract of employment between Ms. Wiseman and HISD.

14. “Good cause” did exist for a ten (10) school-teaching-day suspension without pay for Ms. Wiseman for the period not to extend beyond the current school year; regarding her inappropriate touching of students and for her violation of the corporal punishment policy as promulgated by the HISD Board of Education.


Hypocrisy
15. During the hearing, it was verified that Mr. Lawrence Anderson, the administrator who recommended the termination of Ms. Wiseman, had also violated the corporal punishment policies of HISD when he administered corporal punishment to students at the Houston Gardens Elementary School.

16. Mr. Anderson admitted, under oath, that he spanked children with a paddle in his office in violation of the HISD Board policy (TR P134, L15-P136, L13).

17. Mr. Anderson admitted that he knew he did not have a waiver to administer corporal punishment (TR P137, L24-P138, L24).

18. Mr. Anderson verified that he used a paddle on the buttocks of students and that he failed to obtain a witness when he administered corporal punishment in violation of the HISD Board policy (TR P246, L12-P247, L 11).

19. Mr. Anderson testified that he was suspended for ten (10) school days in February 2000 (TR P144, L23-P147, L4).

20. Ms. Wiseman testified she was aware that Mr. Anderson was administering corporal punishment during the 1999-2000 school year and she believed that corporal punishment was permitted at school (TR. P211, L17-P215, L4).


Ms. Lena McClain
21. Ms. McClain, a former teacher with twenty-eight years of staff experience at Houston Gardens and an educator for thirty-two years, testified and corroborated it was common knowledge that corporal punishment was being administered in the 1999-2000 school year (TR P197, L19-P200, L9).


Discussion of Testimony
Ms. Vera Lee Wiseman was recommended for termination for violating the Board policies regarding corporal punishment in HISD at Houston Gardens Elementary School.  The recommendation for termination was made by the principal, Mr. Anderson, who had just received a ten (10) day suspension for administering swats to students in the principal’s office during February 2000.  In March 2000, a complaint against Ms. Wiseman for inappropriately touching a female student on the head was initiated.  This complaint was later unfounded by Mr. Anderson.  However, during his investigation of the original complaint, he discovered that Ms. Wiseman was tapping students with a yardstick on the shoulder and/or on the knees in her classroom.

It is uncomprehensible to this hearing examiner why HISD administration, specifically the superintendent over the Northeast Administrative District, permitted Mr. Anderson to investigate one of his subordinates for violation of the corporal punishment policy at Houston Gardens Elementary School, knowing that Mr. Anderson had just received a ten (10) school-day suspension for paddling students in violation of the Board policy.  Obviously, the violation of the corporal punishment policy by a tenured twenty-year administrator is more egregious than a first grade school teacher.  Obviously, the violation of the corporal punishment policy by an administrator swatting students with a paddle is more egregious than a first grade teacher tapping students on the shoulder and/or on the knee to get her children back on track and/or redirect their misbehavior.  Obviously, it is more egregious for a principal to violate the corporal punishment policy when that principal is the individual designated by the Board policy to obtain the corporal punishment waiver and/or to enforce the policies of the HISD Board of Education; than a first grade teacher who is trying to maintain a learning environment in her classroom.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Hearing Examiner, I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Sub-chapter F, §21.251 (a)(1) of the Texas Education Code.  

2. The Petitioner, Ms. Wiseman, is a “teacher” as defined in Sub-chapter C, §21.101 of the Texas Education Code.

3. The Petitioner, Ms. Wiseman, was employed as a teacher by HISD pursuant to a continuing contract as defined in Sub-chapter D, §21.152 of the Texas Education Code.

4. The Petitioner, Ms. Wiseman, was recommended for discharge pursuant to the authority in Sub-chapter D, §21.156 of the Texas Education Code.

5. “Good cause” is defined as, “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state” §21.156(a).

6. The appeal by the Petitioner, Ms. Wiseman was conducted pursuant to the Texas Education Code, Sub-chapter F, §21.256, and the findings of fact were published pursuant to a preponderance of the evidence.


Recommendation
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Hearing Examiner, I respectfully recommend that the Board of Trustees of HISD adopt the foregoing Findings of Fact and Conclusions of Law and withdraw the recommended termination of the continuing contract of Ms. Wiseman with the HISD.

Ms. Wiseman’s appeal of the recommended termination of her continuing contract is and should be granted; and she should be reinstated with a ten (10) teaching or school-day suspension without pay for the period not to extend beyond the end of the current school year.

SIGNED AND ISSUED this ________ day of October, 2000.

Respectfully submitted,

__________________________________________

Robert J. Thomas

TSB# 19867300

1818 N. Memorial Way, Suite 201

Houston, Texas 77007

713-426-0309; 713-426-0054 Fax

Certified Independent Hearing Examiner

Texas Education Agency
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