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WARREN INDEPENDENT 

x

BEFORE THE CERTIFIED

SCHOOL DISTRICT,


x



PETITIONER,



x

INDEPENDENT HEARING

                                                                  x 

           v.                                                    x                      EXAMINER FOR THE

                                                                  x  

MIKE ELLIS,                                         x                      THE STATE OF TEXAS



RESPONDENT

INDEPENDENT HEARING EXAMINER'S RECOMMENDATION

On the 6th day of May, 1998 at 10:03 a.m., the above styled and numbered case in the matter of the proposed termination of MIKE ELLS, came on to be heard before the INDEPENDENT HEARING EXAMINER OF THE COMMISSION OF EDUCATION OF THE STATE OF TEXAS at the Administrative Office of Warren Independent School District, F.M. 1943, Confer​ence Room of Board of Trustee, Warren, Texas.

MARVA J. PROVO, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commission of  Education.  Petitioner is represented by BETSY HALL BENDER, At​torney at Law, P.O. BOX 26715, AUSTIN, TEXAS 78755-0715. Respondent is represented by DONALD E. LINDSAY, RICHARDS, LINDSAY & MARTIN, L.L.P., ATTORNEY AT LAW, 13740 RESEARCH BLVD., SUITE M-5, AUSTIN, TEXAS 78750.

The Respondent filed a Motion for Summary which was denied.

On April 30, 1998, a pre-hearing conference by phone was held to narrow the issues, length of time of hearing, number of witnesses and expert witnesses that may be called to testify and any other matters that the petitioner and/or respondent which to present before the certified hear​ing examiner.  

The certified independent hearing examiner appointed by the Texas Education Agency sub​mits this proposal for Decision. 

FINDING OF FACTS
After due consideration of the credible evidence, reviewing the exhibits and matters officially noticed in my capacity as a hearing examiner, I make the following findings of facts:

1.  Respondent, Mike Ells, was hired by Petitioner, Warren Independent School District, as                a teacher in 1982.             (Respondent Exhibit 2).

     2.   Respondent present is employed as the Principal of Warren Elementary School under a                  contract which expires at the end of the 1997-1998 school year.  This is his first year as an             administrator with the DISTRICT, and as such, his administrative status is probationary.                                                          (Respondent Exhibit 1).

     3.   Petitioner, WARREN ISD is a political subdivision of the State of Texas.  WARREN ISD             is located in Tyler County, Texas.  WARREN ISD has an enrollment of 1,031 students.

     4.   WARREN ISD has been plagued with financial difficulties throughout the current bien-

            nium.  The DISTRICT also experienced difficulties in the interaction between the former             superintendent, Bettie Yates, and the DISTRICT'S Board of Trustees.  As a result of these             difficulties, the DISTRICT'S trustees requested the Commissioner of Education to ap-

            point  a  Texas Education  Agency ("TEA") monitor to oversee the operations of the DIS-

           TRICT.  The Commissioner appointed Dr. Elvis Arterbury of Lamar University on Au-

            gust 4, 1997.  Dr. Arterbury is still serving as TEA monitor for the DISTRICT.

     5.    Elvis Arterbury, serving as TEA monitor for Warren ISD testified under oath:


      a.   that he was a professor at Lamar University in the department of educa-

                  tional leadership. 

            b.   that he has served in the capacity of a teacher, a coach, a principal, and

                  a superintendent.

      c.   that he had just retired from Beaumont ISD as an Assistant Superintendent for

                  Finance in  January 31, 1997.

      d.   that he teaches curriculum management and fundamental at Lamar University.

      e.   that as a monitor, his role is to smooth the communication between the Board of                             Education and Superintendent of  tension between them.  Also, he would have to                             look into the  money  since the state audit had revealed that money dedicated to                              special education  program had been diverted into general fund.

       f.    that  he  attended board meeting for first time on August 26, 1997 as the monitor.

       g.   that  the first schedule hearing on the budget was held on August 28, 1997.

       h.   that on September 16, 1997, a meeting was held to realign the special education                             funds.

       i.    that he had been in constant communication with Warren ISD legal counsel,                                   Banker  Phares  and Ms. Yates' attorney, Larry Watts to try and resolve the prob                              lems that existed  there since  communication between the two attorneys had                                  broken down.

        j.   that  at  September 16, 1997 meeting, Ms. Yates resigned and she was reassigned.

        k.   that the Board was very concerned with a budget  they had approved or wanted to 

                    approve  that  had expenditures of more that $900,000 than revenues.

             l.     that the Board was concerned as to who could be superintendent after Ms. Yates 

                    departure.

            m.    that  the Board president had asked Mr. Arterbury to serve in the superintendent                             position  but he declined as being  inappropriate for monitor to serve in this role.

 
      n.     that  he called Dr. Hicks with Region 5 Service Center requesting for names to serve 
              as  interim superintendent.

      o.     that  Dr. Hicks recommended two names.

  
       p.     that the position for interim superintendent was posted and scheduled interviews for                       Thursday for two names submitted.  The names were Dr. Neswick and Dr. Tom                              Hough.

  
       q.     that  Dr. Hicks called to advise us that Dr. Hough could not serve.

  
       r.      that  Dr. Neswick was interviewed by Board as sole candidate, but Board continued                       to accept names for position.

  
      s.      that Ms. Yates had placed two individuals in principal position without approval of                        the Board which was illegal.

            t.       that Dr. Arterbury stated that several complaints had been voiced to him by parents                        over  either placement of students of discipline, but he could not remembered                                 exactly.

            u.      that he had referred all these complaints to Dr. Neswick, as interim  superintendent.

            v.      that  he stated that he had discussed the criterion which Dr. Neswick would use to                          base  his  recommendation.

            w.     that  the letter concerning Ms. Fountain certification was an appropriate endorse 

                     ment  under the Board's policy.  (Petitioner  Exhibits 45 & 46).

            x.      that  he was appointed as monitor on August 4, 1997, but he did not commence in                          his  role  until he was introduced to Board by Associate Commissioner Ms. Linda                           Mora  and  Melba  Martinez which was last Tuesday in August.

   
      y.      that on cross-examination, he stated that only principal who had complaints  was                            Mike  Ellis.







     z.       that he believed he had got ten (10) telephone calls in regard to Mike Ellis and one                         lady   may have  called two or three times.

   6.     Ms. Yates submitted unbalanced DISTRICT budgets for the 1996-1997 school years,                     which had the effect of depleting the DISTRICT'S fund balance.  She also misinformed                 the Board of Trustees as to the amount of the available fund balance, leading them to be                lieve  that it was much greater than it actually was.

   7.     The 1997-1998 budget proposed by Ms. Yates was a deficit budget, reflecting anticipated              revenues of $5,525,094.00 with projected budgetary expenditures of $6,246,410.00.
          (Petitioner's Exhibit 3).

   8.    As of March 31, 1998, the DISTRICT had received $5,525,094.00 in revenues, and had                 expended $6,246,410.00.  (Petitioner's Exhibit 4).

   9.    As a result of TEA audit, the DISTRICT has been required to restrict assets available for               operations by $371,143.00 as dedicated funds solely for special education use, due to Ms.             Yates'  improper allocation of special education funding.

 10.    Because of Ms. Yates' submission of unbalanced budgets for the current biennium, the                   DISTRICT'S available fund balance went from $1,149,125.00 as of August 31, 1996 to   

         only $573,948.00 as of August 31, 1997.  The latter figure is further restricted by the  

          DISTRICT'S re-dedication, at the TEA'S insistence, of the $371,143.00 for special educa              tion use, leaving an unrestricted fund balance as of August 31, 1997 of only $202,805.00.
11.    The DISTRICT has exhausted this available fund balance ($202,805.00) during the 1997-              1998 school year, and projections for 1998-1999 state funding call for an additional loss                of  $100,000.00 in state funding.

12.    On  September 16, 1997, former Superintendent Bettie Yates submitted her 

        resignation.  She had given no prior warning to the  DISTRICT that she planned to resign              that date, and her unexpected departure left the Board of Trustees concerned about the ad              ministration of the school district with no individual in charge.  Therefore, an emergency               meeting was duly scheduled and properly noticed for September 18, 1997.  At the                          emergency meeting,  Dr. L. Glen Neswick was named Interim Superintendent.

13.   L. Glen Neswick, interim superintendent testified under oath to the following:

        a.   that  he has 29 years  as an administrator.

        b.   that he retired offically from  West Orange-Cove in  December 1997.

        c.   that in September 1997, he was employed as interim superintendent  at Warren ISD.

        d    that the budget was not in order.

        e.   that DISTRICT had received a $320,000.00 overpayment.

        f.    that budgetary cuts was first issue to be address by  him after his appointment.

        g.   that he had  reassigned  a counselor to the special education  department.

        h.    that  he had the principals to review the budget and recode everything  for ways to                         save  money within the budget.

        i.    that subsidizing the cafeteria  was cut.

        j.   that the cost of school lunches was raised thus raising  an additional $40,000.00.

        k.  that the DISTRICT would  have  a  $400,000.00 swing  in it's budget if  changes  are                      not made.

        l.   that it will cost  DISTRICT  $300,000.00 to raise  teachers salaries.

       m.  that  Tier II  monies  were cut due to the  DISTRICT  cutting  property  taxes and                            costing the  DISTRICT  $300,000.00 to $400,000.00  a year.

       n.   that  under  DISTRICT  policy DFBB(Local),  the superintendent  is the party to                             identify  which employment  areas would  be target. (Petitioner Exhibit 39)

       o.    that  Board  policy  DFBB(Local)  was drafted by  Texas  Association of School

              Boards  and adopted  by the  DISTRICT.  (Petitioner  Exhibit 39)

       p.    that under  DISTRICT policy DFBB (Local)  superintendent is sole person to make                        administrative  recommendations.

       q.    that  under  DISTRICT policy DFBC (Local)  employment areas were defined as                            follows:  

              1.  Elementary grades, departments or programs  -  this  area  is at it's minimum and 

                   further cuts would  then  involved  22.1 provision.

              2.   Secondary grades, departments or programs  -  cuts have  already been  made and 

                    beside there is possibility that high school will increase  the number of classess                              per  student from  six (6) to seven (7) per day .

            3     Special programs -  an increase in  personnel.

            4.    Counseling programs -   there are three which barely meet  minimum needs for the 

                   DISTRICT.

            5.    Library  programs -  there is only one librarian  in the DISTRICT  and  other lib-

                   raries  are staffed by aides.

            6.    Educational  Support  program  -  none

             7.    Administrative category  -  there are seven and an area where DISTRICT  can                                 reduce.

            8.     Contractual employee  -  this area is at it's bare minimum.

            9.     Districtwide program  -  none

       r.   that an appeal was made to Commissioner to get help but the Commissioner  refused

             to give additional  monies.

       s.   that an appeal was made to Special Education Group who did the audit to get  money 

             but the group  refused to help;  however the group did buy tires for the school bus and                   other things.

        t.  that the DISTRICT   had seven  administrative   positions  which are:  superintendent,

            director of curriculum ( a newly created position for the school year of 1997- 1998), 

            principal at Warren Elementary School,  principal  at Fred  Elementary  School,  prin-

            cipal at middle school and principal and assistant  principal at the  high school.

       u.  that an assistant principal position at Warren Elementary School  was abolished and re-

            assigned to a teaching  position.  (Petitioner Exhibit 28)

       v.  that  the principals at the high school and middle school not list nor consider for 

            reduction because both had  the certification,  clearly  outstanding and exceeds                               expectations in their performances.  

     w.   that  Ms. Fountain will   meet the certification requirement with the endorsement for

            the coming year .  (Petitioner Exhibit 12)

.    x.    that the DISTRICT would not be staffing until the next year.  (Petitioner Exhibit 10)

     y.    that Mr. Ells has the certification but the second criteria of performance  is below                          expectation.

     z.   that performance is determine through appraisal records  and  other written informa                       tion. 

           (Petitioner Exhibit 18)

   aa.    that Mr. Ells would be dismiss  based on second  criteria.

   bb.    that Mr. Ells was appraised or evaluated  by Dr.  Neswick on March  20, 1998.                               (Petitioner Exhibit 23) 

   cc.    that the principal's summative evaluation form that  is currently being  used by the                          DISTRICT  incorporates the same areas mandate by the State in the Commission rules                  concerning Administrative Appraisal . (Respondent Exhibit 14)

   dd.   that this appraisal evaluation form has been in the DISTRICT for several years.

   ee.   that Dr. Neswick met with Mr. Ells shortly after he  was appointed interim                                     superintendent  because  an incident  involving a student  being suspended .

   ff.    that Mr. Ells was  advised by  him  to use discipline management plan when a 

          discipline problem  arise.

  gg.   that he met with Mr. Ells  several time throughout the year.

  hh.   that four principals were never approved by Board as administrators. thus they

          probationary  contract.

  ii.     that  two of  the non- approved principals' names  were submitted by Dr. Neswick 

           to the Board for  a vote .   The  names  were  approved  by the Board..

  jj.     that  Mr. Ells ' name  was never presented  to the Board  because it was believed

           that he would get only one or two votes.

 kk.     that  Dr.  Neswick  had discussed with Mr. Ells that  he  needed  to accomplish  some 

           things such as  learning to work with the PTO  to get them on his side and to follow 

           discipline management plan.

   ll.     that  Dr.  Neswick had received about ten (10) complaints concerning Mr. Ells from  

            parents.

  mm.   that in  December of  1997,  Dr. Neswick  had  issued  a directive to Mr. Ells  about 

            him  continuing  use  of  the ability grouping  instead of   the  random grouping.

            (Petitioner  Exhibit  26)

   nn.    that in the directive  of  December  1997,  Mr. Ells  was direct to  terminate the                              employment  of two aides and to abolished the assistant  principal position  and

            assigned  her  as a teacher for the fifth and sixth grades. 

   oo.    that the selection committee for ability grouping were composed of four (4) teachers

            One  of  the teacher was not  certified for elementary school; another teacher  was not                    renewal by Mr. Ells and  the other two  teachers  were first year  teacher on  temporary

            certificates.

   pp.    that He had advised Mr. Ells  that  Warren  Elementary School was a closed environ-

             ment.

   qq.    that Mr. Ells was the only principal to  recommend  that four (4)  teachers be                                  nonrenewal   this year.

    rr.    that as  a recommendation that Mr. Ells be nonrenewal because he has failed to ful-

            fill duties or responsibilities - based on primarily his lack of duty in performing stud-

            ent assignments, working with parent groups and failure to follow the discipline                             management plan.

   ss.    that on the recommendation not to renew Mr. Ells  because of incompetency or in-

           efficiency in performance of his required or assigned duties -  Mr.  Ells  just  did 

           not complete his duties or if  try not done very well.

   tt     that  on the recommendation not  to renew because he failed  to maintain an effective

          working relationship  or maintain good rapport with parents, the community and col-

          leagues -  there  exist a lack of communication and rapport  between  him and the com-

          munity.

  uu.   that  on the recommendation in force because of financial exigency -  the DISTRICT

          was  very limited in the  employment  areas  where  DISTRICT  could reduce staff

          and only area was  administrative category  where  two  positions  could  be eliminated.

          One  of  the  administrative position  was held  by Mr. Ells.

  vv.   that  parents should  be able  to view  their  child  in the classroom.  

 ww.   that  Mr.  Ells  was advised  by  Dr. Neswick  that  Region V  Service Center                                   conducts  a  new principal academy.

 xx.     that Mr. Ells  was assisted  by  Dr. Neswick to develop  goals   as  a principal.

14.  Dr. Neswick resigned as Interim Superintendent during the month of January, 1998.  He                was rehired as Interim Superintendent for the DISTRICT at the Board's regular monthly

        meeting on January 27, 1998.  (Petitioner Exhibits 48 & 49).

 15.  On March 20, 1998, Petitioner's Interim Superintendent, Dr. L. Glen Neswick, presented  

         Respondent with a document captioned "Principal's Summative Evaluation." 

         (Petitioner  Exhibit  18)

16.
  On  Respondent's  evaluation, the Superintendent scored Respondent "Below Expectation"             in sixteen categories and "Unsatisfactory"  in seven categories.

17.   On April 2, 1998, after receiving  his principal evaluation  Mr. Ells submit a complaint

         form in accordance with DISTRICT policy  DGBA  and DGBA  (Local).  He objects to the            low  marks given to assess  his performance as a principal.  (Respondent Exhibit 23)

18.    Dr. Neswick acknowledged the receipt of Mr. Ells' Level I complaint. ( Respondent 

         Exhibit 24).   A  Level II grievance hearing  was scheduled  to hear  Mr. Ells.

19.    The Level II  hearing  was held  on April  3, 1998 at  the office of the Superintendent

          of  Warren ISD. (Petitioner Exhibit  20)

20.    On April 8, 1998,  A decision  was issued by  the superintendent.   The complaint  was                   denied. (Petitioner Exhibit 20)

21.    In  a memo date November  13, 1997 to Board by superintendent,  he advised them of his              concern with  use  of  ability grouping; and how  this type of grouping is not effective  for               learning.  Mr. Ells advised  Dr. Neswick that he would continue to use this grouping be                  cause  it was a tradition  at Warren  Elementary School.(Petitioner  Exhibit  27)

22.    As a result of the DISTRICT'S deficit financial picture, the DISTRICT has examined nu                merous ways in which to reduce the deficit and restore a budget surplus.  One of the many             suggestions that came out of numerous discussion sessions was the reduction of administra           tive personnel in the DISTRICT.

23.   In reviewing the administrative positions currently utilized by WARREN ISD, 

  it was  concluded that the position of Director of  Curriculum should be abolished as unnec           essary for a school district this size.  The budget could further reduce by consolidating the             position of principal at the DISTRICT'S two elementary campuses into one principal's posi            tion.

24 .  It was at the March 24, 1998 meeting, in accordance with the Board Policy DFBB (Local),             that Dr. Neswick went through the appropriate information for the administrators involved            and determined that LaWilda Chapman and MIKE ELLIS should be subjected to reduction            in force (DISTRICT Exhibit 45). 

 25.  At  the March 28,  1998, the superintendent presented all contracts that were up for renewal

        or non-renewal and gave his  recommendation as to which contracts were to renew and not            renew  to the Board .

 26.  The Board of Trustee accepted his recommendations and voted in open session to so                       notify Ms. Chapman and Mr. Ellis that their contract would not be renew.( Respondent                  Exhibit 4)

 27 .  Although Board Policy DFBB (Local) states that the Superintendent makes reduction in                 force decisions and that policy does not state that the Board of Trustees must vote on a re              duction in force in open session at a Board meeting, the Board did so at its April 28, 1998              Board meeting.  (Petitioner Exhibit 47).

 28.   Respondent, MIKE ELLIS, holds a Texas Teaching Certificate, certifying him to teach sec            ondary health education (grades 6 through 12), secondary physical education (grades 6                   through 12) and driver education (grades 6 through 12).  He also is certified as a mid-man             agement administrator.  He has continuously been employed as a term contract employee              in the WARREN ISD since the 1982-1983 school year (Petitioner  Exhibit 11).

  29.   Mr. Ellis' contract provides, in relevant part, that the DISTRICT Superintendent has the                  right to assign or reassign the employee to "position or duties, additional duties, changes               in  responsibility or work, transfers, or reclassification at any time during the contract                    term. 
    (Petitioner Exhibit 9, Paragraph 7). 

  30.   Mr.  Ellis has stipulated that the DISTRICT is facing financial exigency.

  31.   Mr. Ellis' contract provides, in relevant part, that the term "financial exigency,"

          means "any decline in the Board's financial resources brought about by decline in enroll-               ment, cuts in funding, decline in tax revenues, or any other actions or events that create a               need for the DISTRICT to reduce financial expenditures for personnel" (Petitioner Exhibit            9, Paragraph 7).

  32.   DISTRICT Policy DFBB (Local) provides that the Superintendent may make a                               recommendation to the Board for proposed non-renewal of an employee's term contract                 for  twenty-six different categories of reasons.  Included among these are the following:

1.  Failure to fulfill duties or responsibilities;

2.  Incompetency or inefficiency in the performance of required or 

     assigned duties;...

3.  Reduction in force because of decline in enrollment district wide,

     in effective course offerings, in tax revenues, or in funding, or

                 because of financial exigency or a change in programs;....

4.  Failure to maintain an effective working relationship, or maintain

     good rapport, with parents, the community, or colleagues. 

                 (Petitioner Exhibit 39). 

         These are the reasons cited to Respondent for the proposed non-re​newal of  his contract.                 (Petitioner Exhibit 1).

  33.  The DISTRICT has determined that financial exigency necessitates a reduction in force in 

           the administrative category of the DISTRICT (Petitioner Exhibit 47).  Because Mr. Ellis'               contract is being considered for non-renewal, the Superintendent is the proper entity un                 der  Board Policy DFBB to determine and apply the employment categories and criterion              for  selection in deciding which positions will be subjected to reduction in force.

 34.   The DISTRICT, through the Superintendent, determined that the position of Principal 

   of  Warren Elementary School should be abolished, and should be consolidated with the                position of  Principal of Fred Elementary School.  Further, the DISTRICT determined that             the position of Director of Curriculum should be abolished (Petitioner Exhibit 47).  These             decisions were reaffirmed by vote of the DISTRICT'S Board of Trustees.

35.    Because two administrative positions are being eliminated for the 1998-1999 school year,             an analysis of DISTRICT Exhibit 45 shows that Mr. Ellis would be one of the two individu           als reduced in force.

36.   During the 1997-1998 school year, the Interim Superintendent experienced numerous diffi            culties with Respondent.  These difficulties included, for example, Respondent's failure to             insure that curriculum renewal was continuous and responsive to student needs,   Respon               dent's failure to monitor instructional and managerial processes, and Respondent's failure to          be cooperative and failure to contribute to the DISTRICT administrative team.  Further, the           Interim Superintendent received numerous parental complaints concerning Mr. Ellis.

37.   During the 1997-1998 school year, while serving as Principal of  Warren Elementary                  

         School, Mr. Ellis refused to allow the campus Parent-Teacher Organization (PTO) to                     participate in activities on campus during school time.  He took away the PTO's storage                space,  removed PTO supplies from the campus, severely limited the PTO's access to the               campus  copy machines, and refused to allow the PTO to hold meetings on campus during             the day.   

38.   The DISTRICT'S Board Policy GE (Local) states that:

Citizens are encouraged to participate in determining educational goals

and objectives that will meet the needs of students and the community.

The Board recognizes parent-teacher organizations as a medium through

which district personnel, parents, and other citizens may discuss educa-

tional concerns and problems and work together toward solutions.  Re-

presentatives and members of these organizations shall in all circum-

stances be treated by district personnel as interested friends of the schools

and as supporters of public education in the district.

  39.    Mr. Ellis' attitude and treatment of the PTO on the Warren Elementary School campus             this  year did not exemplify the requirements of Board Policy GE (Local).

  40  .  A parent and member of PTO, Valerie Cooper-Sisk testified to the following:

a.  that she is mother of two children enrolled in Warren Elementary School;

b.  that she served as president of PTO for two years;

c.  that in the beginning, it started off awkward.

d.  that the PTO was given some restrictions as to members being on campus during

     the school year.  Some of the restriction were as follows:

     1.   The PTO'S supplies were moved out of the school building;

     2.   No freely asset to the copy machine during school hours but only

                             in the afternoon after 4:30 p.m., evening and weekends;

     3.   No more morning meetings were allowed to be held;

     4.   PTO'S mail box was removed from teacher's lounge to another

                             office, thus they did not received all their mail, e.g. from

                             Ellis Company;

     5.   It was difficult to set times for events;

     6.   The now concession stand at baseball diamond once belong to  PTO.

          e.    that she tried to reach a compromise with Mr. Ellis as meetings and use of 

                 copy machine;

          f.    that one incident recalled when no key as provided for night meeting, so


                 PTO and members had to meet in concession stand which was small,

                       not insulated;

               g.     that a  requestt for a date was made from time to Mr. Ellis in order to schedule

                       open house and book fair.  The date was finally given after she spoke to

                       someone in community about the non-cooperation of principal office;

         h.     that another incident of non-cooperation, the need to book a date for academic

                       party;

               i.     that he has not been fair on all occasions;

               j.     that PTO volunteering has dropped tremendously due to lack of support for the 

    PTO due to Mr. Ellis;

              k..   that Mr. Ellis had told Ms. Sisk to hush her mouth because some things had

                     come back to him with my name attached to them;

        l.     that he never been ugly to my children.  He treated my children fairly;

       m.    that  a  letter need to go out to fifth and sixth grade that day and he stated to me

                     that "Nothing's changed around here.  If you need to do work, run copies,

                     you can come in the afternoon or evenings."

       n.      that he continued to tap on his desk with a pencil when I went in to discuss

                      with him about the moving of her oldest daughter to a lower grade after

    she obtained a "B" as a grade in math.

        o.     that only two person would be involved in making copies.

   41.     Mr. Ellis refused to allow Donna Couach to observe one of her children in class, in 

             violation of Chapter 26 of the Texas Education Code.

   42      Another member of PTO, Donna Lee Couach testified to following:

        a.      that she is mother of six children of which five children are in Warren

    Elementary School and one child is high school;

        b.     that she is a PTO Officer;

              c.     that she spoke with Mr. Ellis about a week before school started concerning

    messages being forward to teachers by secretary.  Mr. Ellis response was

     "you may have problems with me but not with my secretary."

       d.       that she has had some difficulties in dealing with Mr. Ellis as to her children.

     She had made a request to Mr. Ellis about being allowed to observe 

                       third grade.  He informed her--that her job was to observe teachers.

e.  that a schedule PTO meeting was held in a building with no air condition, no

     seating, you had to step-up into it because Mr. Ellis could not make time to

                       unlock the school.

f.  that the PTO meeting times were changed by Mr. Ellis from morning to evening

                 and he said that school would be available for PTO at the schedule time in 

 

    evening.

g.  that the participation of PTO has gone down severely due to meeting time.

h.  that evening meeting taking away family time.

  

i.  that in an incident with one of her children, Michael, Mr. Ellis spoke in front

    of child the following statement, "Well, Ms. Couach, do you think maybe

  

    Michael is---you know, because you don't care for me" or, you know," 

    you don't like me, maybe, you know, he's picking up your views?

j.  that she believe that statement was not appropriate to make in front of her child;

k.  that she believe that Mr. Ellis is not willing to compromise but only do it his 

                 way period.

l.  that Mr. Ellis has not been effective as to discipline with Michael;

m. that the restriction or use of copying machine until evening cause one PTO

                      officer to have things copied at her husband job in order not to cut into

                      family time.

  43..
At  present, there are no anticipated teaching openings in the DISTRICT for which                         Mr. Ellis' teaching certificate (secondary health education, secondary physical educa                      tion and driver education) would qualify him.

      44.
In a Region V survey conducted in  October of 1997,  it was  reflected that some of 

                  Mr. Ellis colleagues were disgruntled with him as an administrator.  (Respondent

                  Exhibit 17)

      45.       Specifically, the comments include the following: (Respondent Exhibit 17)

                   If  your (sic) not liked by the principal, working condition are difficult.

New teachers were not walked through the procedures that occur during the

year.  A new teacher meeting should have been given.

Some teachers are not rewarded or recognized for anything they do.  There are many

cliques.  If the administration (principal) does not care for you, it becomes very

difficult.

Administrators should be more patient with teachers who have con​cerns/questions.

They should be made to feel welcome to their office at all times and given 100%

of their attention.

      46.
On March 24, 1998, Respondent's Board of Trustees voted on a motion "that the                              Board of Trustees of the Warren Independent School District send a notice of intent                       to non-renew the term contract of Mike Ellis, in accordance with the recommenda                         tion by Superintendent   Dr. L. Glen Neswick."  The motion passed by a vote of six                        in favor and one opposed.  (Respondent. Exhibit 4)

47.
At the same meeting, the Board voted unanimously "to assign Karen Fountain as prin                      cipal for Fred Elementary and Warren Elementary for the 1998-99 school year.                               (Respondent. Exhibit 4)

    48         
On  March 25, 1998, Petitioner's Interim Superintendent had-delivered to Respondent                     a letter from Paul H. Hicks, President of the Board of Trustees, dated March 24,                            1998.  Mr. Hicks' letter advised Respondent that Dr. Neswick had recommended non-                    renewal of his employment contract and that the Board had "voted to provide you                            with this notice of proposed non-renewal of your term contract of employment."  The                    letter further advised Respondent that the reasons for the recommendation for non-                        renewal were as follows:

           1.  Failure to fulfill duties and responsibilities;

           2.  Incompetency or inefficiency in the performance of required or assigned duties;

           3.  Failure to maintain an effective working relationship, or maintain good rapport,                             with parents, the community, or colleagues.

           4.  Reduction in force because of financial exigency, and because of a change in                                  program.

                  (Petitioner. Exhibit 5)

49.
Paul Hick, president of the Warren ISD Board of Trustees, testified to the following 

                  under oath:

a.   that the communication was bad between Board and Administration;

b.  that the budget was a great concern;

c.  that  the  Board had not received information  nor any recommendation made;

      d.      that  the employment of Mike Ellis as principal was never voted on;

      e.       that a discussion concerning the possibility of Ms. Yates leaving her position as  

    superintendent began within two or three months after Mr. Hick became

    president of the Board;

     f.  that the resignation of Ms. Yates was a complete surprise;

    g.  that the Board want to go outside to get a new interim;

    h.  that the District was a turmoil;

     j.  that the leaving of Ms. Yates created the District to be in a state of emergency.

50.      Respondent Mike Ellis has a permanent Mid-Management Certificate (Grades PK-                        12).  (Respondent. Exhibit 12)

51.
    Karen Fountain has a temporary Assistant Principal Certificate (Grades PK-12).                              (Respondent Exhibit 13)

52.     On April 16, 1998, Respondent received a memo from the Interim Superintendent                          stating that Ms. Fountain appointment as Principal of Warren Elementary for 1998 -

          1999 "will require that she develop the budget for next year as-well-as make all deci                       sions regarding teacher assignments."  The memo further stated, "A budget meeting                      was held in my office this morning.  As you are not involved in developing the bud                         get, you were not invited."  (Respondent. Exhibit 6)

53.     At their meeting on April 28, 1998, the Board of Trustees, by a series of majority 

     v​otes, took the following actions:

      a.  Determined that the district had experienced a financial exigency requiring a

           reduction in force;

     b.  Abolished the Warren Elementary Principal's position and the position of cur-

          curriculum director;

     c.  Consolidated the position of principal of Warren Elementary and Fred Elementary

           into one position;





  

     d.  Approved Karen Fountain as Principal for the two elementary schools and

          Ernestine Mitchell as assistant principal for the High School; 

     e.  Allowed Karen Fountain until the beginning of the 1998-99 school year to com-

          plete the requirements for certification as a principal, and further provided that,

          if she did not complete those certification requirements, that Ms. Fountain would

          serve as assistant principal for the high school and Ms. Mitchell would serve as

                principal of the two elementary schools.

                   (Petitioner Exhibit 47)

54.    Mike Lannon, a colleague of Mike Ellis testified to the following under oath:

   a.    that  he is a English teacher and high school coach;

         b.    that he has known Mr. Ellis for three years;

       c..   that  he has not shown anger toward children this year;

 d.    that he has not made any threatening remarks to him this year.

55.  The Respondent had a Delores Burnet, a teacher who is presently working under his                        administration at Warren Elementary School testify to the following under oath:

  a.    that she is a teacher at Warren Elementary School;

  b.    that he says that Mr. Ellis gave very specific directions and guidelines as

               to how the year should be:

       c.     that Mr. Ellis has had to remove children from classroom;

       d.     that Mr. Ellis held parent meetings involving discipline which he try to stay

         to the point and resolve the matter as fairly as he can;

    
 e.     that Mr. Ellis is fair to parents;

 f.     that on corporal punishment, he would  always have a witness present..  He would                           talks to children prior to using corporal punishment by asking  the child what they                          did wrong and try to explain why this is not  acceptable and if there is need for fur                          ther punishment, why they are  receiving this punishment.

       g.     that she ranks him as a principal--one or two or three;

       h.     that Mr. Ellis has visited her classroom once a week since after Christmas to 

         discipline a child for his behavior;

       i.      that the children he has been discipline are only two students;

       j.      that there is no carry-over effect from one intervention by Mr. Ellis to next

              in regard  to two students in her classroom;

       k.    that  she has been a teacher for 28 years of which 23 years as first grade

              teacher at Warren Elementary School;

        l.     that she cannot remember about participating in the Effective Schools

               Survey done on campus in October, 1997.

56.   A Marilyn Reese, a witness for respondent, testified to the following under oath:

     
a.   that  she is a fourth grade teacher at Warren Elementary School;

b.   that she has been a teacher for 21 years;

      c.   that she is parent of fifth grader at Warren Elementary School;

      d.   that the School is run better this year;

      e.    that there is more communication.

f.    that  there is faculty meetings;

g.    that discipline is handled well;

h.    that on restructing of classes, from ability grouping to random grouping, she


       believes it to be more effective in ability grouping because every body

       learned;

   
i.    that the school is better organized and less interruption by parents;

j.    that the teacher lounge is free of PTO members and their pre-schoolers and

       copier is available now for teachers use because there is no more copying

             allowed during the day by PTO'S members;

k     that Mr. Ellis is ranked as number two;

  
l.     that the survey, she does not remember the form, but does not deny that she

             could have participated;

     m     that she believes parents involvement in their children education should be

             done at home and not instructional area of the classroom.

 57.       A Kim Gore, a witness for respondent, testified to the following under oath:

      a.    that she is a parent of student in fifth grade at Warren Elementary School;

      b.    that she was please with change of not allowing parents to roam the  halls

       during school hours because she had just gone through a custody battle

       with ex-husband;

      c.     that the incident involving her daughter, he handled it well because my 

              daughter was no longer teased about her physical appearance;

      d.     that the restructing of classes, she is not in favor of;

      e.     that her daughter grades have dropped.

f.      that more disciplinary problems have arisen as stated by her daughter to her;

g..    that when she approached him about class restructing, he listen to her concerns.

   58.      A Marietta Smith, also a witness for the respondent, testified to the following under 

                  oath:

a. that she is parent of two students at Warren Elementary School;

b.  that she left PTO because she  got tired of listening to all the gripes and

     complaining going on.

59.
The last witness for the respondent called as a witness was Stephanie Meadows and 

                  she testified to the following under oath:

a. that she is a teacher at Warren Elementary School;

b. that she teaches first grade;

c. that  Mr. Ellis is approachable as a principal;

d. that the school is run better and more professional;

e.  that on discipline, he is fair and she was very impressed with handling and

     paddling of older child, because as the child left, he shook Mr. Ellis hand.

f.  that she attended the appraisal training 3-day course with Mr. Ellis;

g.  that the new procedures for appraisal was properly implemented.

WARREN'S EVIDENTIARY BURDEN
 
In this proceeding Warren ISD had the burden of proving by a preponderance  of  the  evid-

ence that it satsified both sections 21.206 and 21.211 of Texas Education Code.       
DISCUSSION

It is well known that Warren ISD was in bad financial condition throughout this entire school year.   (see Petitioner exhibits 2,3,4,6&  and the testimonies  of  Dr. Neswick, Dr. Arterbury and  Mr. Hicks) .   Warren ISD's budget  had  in a deficit.  The testimony of the interim  superinten​dent  reveals that the first task he  has to focus on  is to try and turn that deficit budget  into one that is in the black  or at least  try to reduce the  deficit.   At the hearing, the Respondent  stipu​lated that  the Warren  ISD was  in  a financial exigency.   

      The  Board  had declared itself  during this year that it  was  in a financial exigency.

      Under  District policy DFBC(LOCAL)  once the Board of Trustee declare itself  in a financial exigency , it could then  implement RIF in order to reduce staff or programs.   The Board must determine as to what employment  area(s) or program(s) will be affect.  The Board  allows the superintendent to be the one to determine which employment areas shall be subject to the reduction  in personnel or staff.  In the matter at bar, the interim superintendent testified that he would  be the one to determine which employment areas could be reduce  without affecting  the business of education. In his testimony, he determined that the administration category had  two position which were surplusage.     The District  had two elementary schools  and each campus  had a principal if one of the principalship was eliminated  thus consolidating the two schools under one principal would cause any ill affect and beside it would save the District about $40,000.00.   The other administrative position  was  the Director  of  Curriculum which a newly  created position  for the school year  1997- 1998 and again the District could save  about  $42,000.00.  This information  was conveyed  to the Board of Trustee  where it   handled from then  on

Under Local policy DFBC(Local) it specifics what criteria shall be used to determine what employee shall be consider for dismissal under the RIF.   The first criteria  is  certification

and then on to performance; seniority  and  professional background.    The testimony  of Dr. Neswick revealed that he had used these criteria to identify the employee who would be recommend for dismissal.   After using these criteria to the administration category two

adminstrators identified   for termination under RIF.  They  were  Mike Ellis and Linda Chapman.   The evidence revealed that Mike  Ellis  performance as an administrator fell below expectation. 

        In determining  Mike Ellis  performance,  Dr. Neswick  used the apprasial form that has been utilized by this District  for  several  years  to evaluate their administrator.  

  Under  section 150.1021 of the Texas  Adminstrative Code it states that the criteria and descriptors used  to evaluate each  administrator in a school district  may    include  the follow​ing:

         1.  Instructional management;

         2.   School or organization morale;

         3.   School or organization improvement;

         4.   Personnel management;

         5.   Management of administrative, fiscal and faciliites functions;

         6.   Student management;

         7.   School or community relations; 

         8.   Professional growth and development;

         9.   Academic excellence indicators and campus performance objectives;  or

        10.  School board relations ( superintendent only)

And  part  (b) of section 150.1021  it states  in developing  indicators and descriptors for the criteria,  the school district shall use the local job description as applicable and  the state cri-

teria and descriptors for administrator appraisal specificed  in  subsection (a) of  this section.

Otherwords,  the local school  board can  devise it own appraisal form  as long as it includes

some  of  the state criteria and descriptors  in some form..    

          It is uncontroverted that the evaluation form use  to appraise Mike Ellis was a form that this local school board  had approved.   

The actual  reduction in force for term contract on th nonrenewal  was not voted on until the April  1998 board meeting.  The Board had complied with directives of it's local policy DFBC(local).    

     As for the  March 1998 board meeting,  the minutes clearly reflects that the board of trustee of Warren  ISD had only agree to accept the recommendation of  the superintendent as to all of    proposed names whose contracts were to expire  at the end of the school year.  Whether these contract were going to be renew or not renew.     There is no evidence that the Board of Trustee intend to vote to terminate those person whose names had been recommend for nonrenewal at that time.  By  statute and by board  policy a teacher must be given notice in writing  45 days before the lasst day of instruction in a school year whose contract about to expire whether to re​new or not renew the  contract. ( see. Tex. Educ.Code Ann section 21.204 (Vernon  1996)  and Board Policy  DFBB(Local))   

There is sufficent evidence to support the reasons  alleged by the interim superintendent for  

nonnewal  of his contract. 

 As to the contract , evidence  indicates  when  Mike Ellis signed the Administrator contract  he  relinguished all rights under   his continuing teacher's contract.   Mike Ellis contract was  for a one year period.    His contract was due to expire  at the end of the of instructional year  of the  1997- 1998 school year.   

CON​CLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and facts of the case, the hearing examiner makes the following Conclusions of Law:

      1.     Jurisdiction is proper under Texas Education Code Section 21.25 1(a)(1).

2.     Section 21.206 of the Texas Education Code and  Warren ISD Policy DFBB(Legal)                        require  that the Board of Trustees to notify the teacher in writing of the board's                              proposed non-renewal of the term contract, which the board satsified with by its letter                    of  March 24, 1998 (District's Exhibit 1).

3.     Section 21.207 of Texas Education Code requires that a teacher desiring a hearing after                 receiving notice of the proposed non-renewal of a term contract to notify the Board of                    Trustees not later than the fifteenth (15) day after the date the teacher receives notice,                    which Mr. Ellis complied with by his Attorney Donald El Lindsay's letter of April 2,                      1997. (Respondent's Exhibit 8).

4.     Dr. Neswick was properly appointed Interim Superintendent of WARREN ISD on Sep                   tember 18, 1997, and again on January 28, 1998.

5.     Due to financial exigency facing the DISTRICT, the DISTRICT'S decision to order a re                 duction in force in the administrative category is appropriate.

6.     The DISTRICT has proved by a preponderance of the evidence that Mr. Ellis failed to                   fulfill his duties and responsibilities, was incompetent or inefficient in the performance                 of required or assigned duties, and failed to maintain an effective working relationship,                 or maintain good rapport, with parents, the community or colleagues.

7.     MIKE ELLIS did not have a continuing contract under the term of 1982 because said                     contract was relinquished and superseded or terminated by the acceptance of the one                     year term administrative contract signed on July 28, 1997 for 1997-98 school  year.

    RECOMMENDATION AND PROPOSAL FOR  GRANTING RELIEF
   After due consideration of the record, matters officially noticed, and the foregoing  Find​ings of  Fact  and Conclusions of  Law, it is the recommendation of  this Hearing Examiner that Warren Independent School District did  provide sufficient evidence that it had properly followed its own criteria to implement the proposed Reduction In Force on the term contract of  

administrator, Mike  Ellis and that the Board of Trustee not renew Mike Ellis contract. 


                   SIGNED AND ISSUED this 21st day of May, 1998 
-----------------------------------------------------------

                                                                               MARVA  J.  PROVO

                                                                               INDEPENDENT HEARING EXAMINER
