
DOCKET NO. 111-LH-497

DALLAS INDEPENDENT
§
BEFORE THE BOARD OF 

SCHOOL DISTRICT,
§


§

Petitioner,
§




§

v.
§
TRUSTEES FOR DALLAS


§

HENRY NWANKWO,
§


§

Respondent.
§
INDEPENDENT SCHOOL DISTRICT


DECISION OF THE HEARING OFFICER

Background
The Dallas Independent School District (the “District” or “DISD”) employed  Dr. Henry Nwankwo as a teacher on a three year term contract commencing in the 1994-95 school year and ending at the end of the school year of 1997. (Employer’s Ex. 1).  He was recommended for termination in 1996 for allegedly providing students with answers to a test.  

He appealed the recommendation for termination.  The hearing examiner recommended approval of the termination to the DISD Board.  The Board decided in January 1997, however,  to give him another opportunity. In the interim, he moved from Texas. He did not respond to the reinstatement notice in a timely manner and did not return to his teaching assignment. He further claimed that he  he was physically unable to resume his teaching position in Dallas until late in the spring or early in the summer.  He also failed to timely request a leave of absence.

 On February 23, 1997, he was again recommended for termination.  He again appealed and another hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code.  Mr. Nwankwo did not want to appear at the hearing set for May 20, 1997, because of his physical condition.  The District would not agree to an extension of the 45-day deadline that the hearing examiner had to provide his recommendations and conclusions to the DISD Board because Mr. Nwankwo would not agree to waive his salary during the proposed 30-day extension.  
The hearing was held as scheduled and neither Mr. Nwankwo or his representative appeared.  Mrs. Graciela Escobedo was a witness for the District.  


Synopsis of Decision
Mr. Nwankwo indicated that he could not attend the hearing because of a back and heart problems.  He claims to have provided the District his medical files to indicate why he could not attend until some time in June 1997.  The District was willing to extend the 45-day deadline for the hearing examiner to file his recommendations and conclusions with the DISD Board to accommodate his physical problems, but only if he would agree to waive his compensation for the period of that extension. Otherwise, the District indicated that they were prepared to proceed with the hearing.

Mr. Nwankwo never responded to the offer of the District.  Since no statutory provision exists for the hearing officer to unilaterally continue the hearing, even if justifiable circumstances were present, the hearing has to be held within the 45-day time limit unless the parties agree, in writing, to an extension.  Texas Education Code §21.257(a) and (c).  Since no extension was agreed to by the parties, the hearing was held in the absence of Mr. Nwankwo.  The hearing examiner received evidence from the District as to why Mr. Nwankwo’s termination for good cause was justified and concurred with the recommendation for termination. 


Relevant Testimony and Findings of Fact 
After noting the absence on the record of Mr. Nwankwo or his representative at the hearing, and after due consideration of the evidence submitted by the District, as well as matters officially noticed, in my capacity as a duly appointed Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
On February 23, 1996, the District recommended that Mr. Nwankwo be terminated for good cause.  It is alleged that he provided answers to students during the administration of the Assessment of Course Performance Test on or about December 14, 1995.

2.  
He appealed the recommendation.  On August 27, 1996, a hearing was held before a Hearing Examiner who thereafter recommended on September 20, 1996, that the proposed termination of Mr. Nwankwo be approved.

3.   
Mr. Nwankwo was living in  New Jersey at the time.

4.  
On January 9, 1997, a hearing was held before the DISD Board to consider the recommendation.  The Board did not terminate him; rather, they placed him on a  one year probation.

5.  
On January 10, 1997, the District notified Mr. Nwankwo’s attorney that his client had been reinstated and asked him to contact the DISD Executive Manager of Personnel Services, Mrs. Graciela Escobedo. (Employer’s Ex. 3).

6.  
When the District did not promptly hear from Mr. Nwankwo, they contacted the Alliance of Dallas Educators (“Alliance”) to assist in getting in touch with him.  On February 13, 1997, they wrote to him and advised that he must contact the District immediately in order to report to work. (Employer’s Ex. 7).

7.  
The Alliance again wrote to Mr. Nwankwo on February 24, 1997, and urged him to contact the District as soon as possible.  They also sent him a medical leave of absence form to complete because he had written them of back and eye problems he was allegedly having at the time. (Employer’s Ex. 8).

8.   
On March 28, 1997, the Alliance sent a letter to the District in which they attached two L-1 leave of absence forms sent to them by Mr. Nwankwo.  One form pertained to his vision problems and the other pertained to his back problem.  (Employer’s Ex. 4).

9.  
Mrs. Escobedo testified that the District normally allows a teacher about ten days to two weeks to complete the L-1 leave forms and return them to the school. (Tr. 16).  Thus, the leave forms were not timely submitted by Mr. Nwankwo. 

10. 
By the time the District received the leave forms, the decision to terminate Mr. Nwankwo had already been made by the District. (Tr. 16).  He had been absent, without permission, for almost three months.  Accordingly, Mr. Nwankwo was sent a letter dated April 4, 1997, advising him that it was being recommended that his employment be terminated for good cause, with the reasons for such listed in the letter. (Employer’s Ex. 2). The grounds for such were his failure to report to work since his reinstatement and his failure to timely request a leave of absence. 

11. 
On April  22, 1997, the Texas Education Agency received Mr. Nwankwo’s request for a certified hearing examiner.  

12.  
On April 28, 1997, the undersigned Hearing Examiner sent the District and Mr. Nwankwo a letter advising them of a conference call to be held on May 5, 1997, to discuss various issues surrounding the hearing and establishing a date for such. Also mentioned in the letter was the possibility of extending the 45-day deadline for the Hearing Examiner to submit recommendations and conclusions to the DISD Board.  A extension of the submission time must be jointly agreed to in writing by the parties and a proposed agreement to establish a later submission date and hearing date was included, with blanks for the parties to fill in.  (Ex. 10).

13.  
On May 2, 1997, the Hearing Examiner received a letter from Mr. Nwankwo concerning a need for an extension of time for the hearing due to his health problems.  He also advised in that letter that he either intended to represent himself or retain another lawyer other than one provided by the Alliance.  (Ex. 11).

14.  
The telephone conference call between the Hearing Examiner and both of the parties was held on May 5, 1997. Because of his health, Mr. Nwankwo urged an extension of time of the hearing until late June 1997.  The District’s representative, Ms. Sonya Hoskins,  could not agree to an extension at that time because she said she did not have the medical records before her that he claimed he had previously provided to the District.  I advised Mr. Nwankwo that unless both parties agreed to an extension, the hearing would proceed on the date that I determined because the Texas Education Code did not provide a procedure for me to extend the hearing and submission date on my own, even if he had valid health reasons to justify the extension. 

15.  
On May 5, 1997, I prepared a Prehearing Order setting the date of the hearing of this matter for May 20, 1997.  It was to be held in the Personnel Office for the District.  The Order also addressed Mr. Nwankwo’s desire for an extension of time in that it ordered him contact Ms. Hoskins by a date certain to see if they could mutually agree upon an extension date.  It was presumed that by that time she would have obtained  whatever medical records concerning Mr. Nwankwo were in the possession of the District.  (Exs. 12-13).

16.  
On May 7, 1997, the District advised the Hearing Examiner that it would not agree to an extension of time.  ( Ex. 14).

17.  
On May 9, 1997, the Hearing Examiner sent a letter to the parties advising Mr. Nwankwo that the District desired to proceed with the hearing on May 20, 1997.  I directed Mr. Nwankwo to send me the medical records instead.  I advised him that if I felt that a continuance was necessary based on the medical records, then I would move the hearing date.  But this extension was conditioned on his agreeing to waive his compensation from the District for that period of time.  The District had indicated to the Hearing Examiner that it would likely agree to such an extension under those conditions.  (Ex. 15).

18.  
On or about May 13. 1997, Mr. Nwankwo sent the Hearing Examiner three medical forms.  One was from his internist that he could not return to work until July 12, 1997 due to an unspecified condition. Another one was from was from an anesthesiologist who had administered several epidural injections on his back in April and indicated that he might need more in the future.  Finally, there was an unspecified note from the Visiting Nurses Association of Central New Jersey, addressed to no one, that heart doctor’s report would follow.  (Ex. 16).

19.   
At no time before the hearing did Mr. Nwankwo advise either the District or the Hearing Examiner that he would waive his compensation from the District during the time that the hearing would be extended.

20.   
The hearing was held,  as scheduled, on May 20, 1997.   Ms. Sonya Hoskins appeared for the District.  Despite delaying the start of the hearing until 9:48 a.m., neither Mr. Nwankwo nor a representative appeared for him.  Mr. Nwankwo was not found to be in the DISD Personnel building on the occasion in question. 

21.  
A hearing was nevertheless held and the District presented testimony in support of its case through Mrs. Escobedo.

22.  
I find that Mr. Nwankwo failed to return to work upon his reinstatement and that he failed to timely request a leave of absence.


Conclusions of Law
After due consideration of the evidence and matters officially noticed and the foregoing Relevant Testimony and Findings of Fact, in my capacity as a duly appointed Hearings Examiner, I make the following Conclusions of Law:

1.  
Pursuant to §21.251 et seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.

2.  
The acts and omissions of Mr. Nwankwo as set forth in the Decision concerning his failure to report to work upon reinstatement and his failure to timely request a leave of absence violated the provisions of DF (Local) Numbers 1, 13, 20, 24, 29, 31, and 32, and, accordingly, each and all constitutes good cause to terminate Mr. Nwankwo’s  term contract. 

3.  
The District proved by a preponderance of the evidence that good cause existed for the termination of Mr. Nwankwo’s term contract in all of the respects as set forth above.  All other Findings of Fact and Conclusions of Law made herein are also based on evidence that was established by a preponderance of the evidence.


Recommendation 
After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner’s recommendation should be sustained.

SIGNED and ISSUED this 30th day of May, 1997.

JESS C. RICKMAN, III


HEARING EXAMINER

� The matters set forth in the Synopsis section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.


� If any Conclusion of Law is deemed to be a Finding of Fact or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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