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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On December 3, 1998, a hearing in the above-numbered and titled cause was held at 9600 Sims, El Paso, Texas.  The record in this matter was closed on December 3, 1998 and the following issues were determined:


Does good cause exist for the termination of the Respondent's term contract?


Petitioner, Ysleta Independent School District (Ysleta) appeared and was represented by attorney Luther Jones.  Respondent appeared and was represented by attorney Antonio V. Silva.  Danny Martinez was also present for the Petitioner.  Steven A. Jameson was the court reporter.   


The parties agreed to allow the hearing examiner to submit his decision by December 18, 1998.


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioner:

1.
Isidra Ochoa.

2.
Laura Rosales.

3.
Patricia Bonilla.

4.
Charles R. Nations.

5.
Peggy Traylor.

6.
Carol Walters.

7.
Tom Barker

For the Respondent:

1. 
Charles Nations.

2.
Sylvia Nations.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

1.
None.

For the Respondent:

1.
Not offered.

2.
Not offered.

3.
Not offered.

4.
Invalid Account Numbers form Earnings and Distribution.

5.
Not offered.

6.
Employee Earnings Screen for Sylvia Nations.

7.
Not offered.

8.
Not offered.

9.
Not offered.

10.
Not offered.

11.
Not offered.

12.
Not offered.

13.
Salary Flip Card for Sylvia Nations.

14.
Memorandum from Laura Rosales dated 7-21-98.

15.
Memorandum from Isidra Ochoa dated 7-21-98.

16.
Memorandum from Patsy Bonilla dated 7-21-98.

17.
Memorandum dated 7-28-98.

18.
Not offered.

19.
Not offered.

20.
Memorandum from Tom Barker dated 7-21-98.

21.
Not offered.

22.
Not offered.

23.
Not offered.

24.
Not offered.

25.
Not offered.

26.
Not offered.

27.
Employee Pay History for Veronica Anchondo.

28.
Earnings History Inquiry for Veronica Anchondo.

29.
Employee Supplemental payment for Salvador Flores.

30.
Employee Earnings for Salvador Flores.

31.
Employee Payroll Input screen for Salvador Flores.

32.
Employee Earnings and Employee Master screens for Ana Rodriguez.

33.
Employee Earnings for Steven Bonner.

34.
Not offered.

35.
Letter from Antonio Silva.

36.
Letter from Antonio Silva.

37.
Payroll Department Summer School Flow Chart.

38.
Deposit Slips.

39.
Bank Statements.

40.
Personnel Check Register.

41.
Job Description, Coordinator of Payroll.

42.
Not offered.

43.
Response from Charles Nations.

44.
Administrator Performance Appraisal.

45.
List of names.

46.
Not offered.

47.
Policy.

48.
Not admitted.


STIPULATIONS
The parties stipulated that:


Venue was proper for the hearing on the merits at the Ysleta Administration Building, 9600 Sims, El Paso, Texas.


STATEMENT OF THE EVIDENCE

During the 1997-1998 school year, Mr. Charles R. Nations worked as an administrator for Ysleta.  Mr. Nations had been assigned to the to the payroll department and was in a supervisory position.


On July 15, 1998, Ms. Isidra Ochoa ran the Invalid Account Number report to check for invalid codes for the 1998 summer school payroll.  Ms. Ochoa explained that this process was performed routinely before every payroll run.  


Ms. Ochoa ran the procedure for a second time and noticed that Ms. Sylvia Nations had an invalid code.  Ms. Ochoa testified that this was unusual since Ms. Nations had left Ysleta in December, 1997.  Ms. Ochoa then brought up Ms. Nation's screen and noticed that her primary job account had been changed and that she also had a second job for the 1998 summer school.


Ms. Ochoa called Ms. Gerry Reinhardt to request the paperwork for Ms. Nations but she did not have any of the paperwork.  Ms. Ochoa then approached Mr. Nations and informed him that Ms. Nations was going to receive some payments for summer school.  


Mr. Nations did not understand how Ms. Nations' name had appeared on the computer and suggested that her social security number might have been entered by mistake.  Mr. Nations asked another one of his payroll clerks to make sure that everyone who was supposed to get a check did get one by verifying the actual check printout form with the school roster.


Ms. Patsy Bonilla testified that on July 16, 1998, Mr. Nations  approached her and asked to make sure that his wife's name was turned off the system so that she would not be paid.  Ms. Bonilla further explained that the issuance of a check for Ms. Nations would have been discovered in a day or two when the checks produced for the 1998 summer school were compared to the campus employee rosters.  


Ms. Bonilla recalled that in December, 1997, Ms. Laura Rosales, another payroll clerk, approached and informed her that Ms. Nations' daily rate was wrong and asked her what to do.  Ms. Bonilla instructed Ms. Rosales to correct the daily rate and print the before and after screen for filing purposes.  


Ms. Bonilla explained that she found several other discrepancies with other people's salaries in the school district and made sure the discrepancies were cleared up.  Ms. Bonilla could not explain how the various errors had been made or who made the entries that caused the errors.


Mr. Tom Barker testified that he became involved in the investigation of Mr. Nations after the discovery of the 1998 summer school payroll incident.  Mr. Barker indicated that it was through the investigation that it was discovered that Ms. Nation's had been overpaid over $2,008.22 after her departure from Ysleta.


Mr. Barker suspected Ms. Laura Rosales had actually done the changes in Ms. Nation's final pay.  Mr. Barker explained that the flip card that Ms. Rosales had used to calculate Ms. Nations final pay had the wrong number of days that Ms. Nations should have been paid.  This was the reason that Ms. Nations had been overpaid the $2,008.22, in December, 1997.


Mr. Barker testified that he went directly to Ms. Rosales with Ms. Nations' flip card and showed the back of it to her. Apparently, Ms. Rosales did not even have to look at the name at the front of the flip card to recognize the wrong calculations on it.  Mr. Barker indicated that Ms. Rosales was well aware of the number of days that Ms. Nations should have been paid.


Mr. Barker testified that Mr. Nations had nothing to do with any of the changes that had been in the payroll system.  Mr. Barker explained that the numbers that were entered in the system were made by someone who did not have an understanding of the system and Mr. Nations knew the system very well.


Ms. Rosales testified that in December, 1997, she went in to work to perform her regular duties and Ms. Bonilla informed her that she did not have to worry about Ms. Nations' final pay as Mr. Nations had already made all the essential changes.  Ms. Rosales was shocked about the information since it was her responsibility.


Ms. Rosales also testified that she filed a discrimination complaint against Mr. Nations in August, 1998.  Ms. Rosales filed the complaint because during the month of November, 1997, she felt that Mr. Nations had discriminated against her.  Apparently Mr. Nations did not assist her in filling out an application while he did assist a non-Hispanic.


Mr. Nations testified that he had nothing to do with any of the over payments that he and his wife received.  Mr. Nations indicated that he did not know of the over payments because he usually did not look at his balance statements from the bank. 


DISCUSSION

In order for Ysleta to propose the termination of Respondent's term contract, it must prove by a preponderance of the evidence that it has good cause to do so.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


Ysleta argues that the following reasons constitute good cause for the termination of Respondent's term contract;


1.
Immorality.


2.
Neglect of duties.


3.
Fraudulent conduct.


The evidence does not support Ysleta's contentions.


The evidence indicates that in December, 1997, Ms. Nations, the Respondent's wife and former district employee, left Ysleta's employment.  Upon her departure from the school district, Ms. Nations was to receive her final pay.


It is undisputed that Ms. Nations was overpaid $2008.22 after her departure.  The dispute over the overpayment centers around the person responsible for Ms. Nations' receipt of such overpayment. The evidence indicates that the person responsible for the overpayment was someone other then the Respondent.


The overpayment was based on the calculation error made by Ms. Laura Rosales.  Although Ms. Rosales noticed a discrepancy in Ms. Nations' daily rate, Ms. Rosales should have corrected the number of days Ms. Nations was entitled to be paid.  Mr. Barker strongly suggested that Ms. Rosales not only knew the correct daily rate, but also the number of days Ms. Nations should have been paid.


The evidence also shows that in June, 1998, Respondent received a $700.00 overpayment.  Apparently, "someone" had entered the computer payroll system and changed it so that Respondent would receive a pay increase.  The evidence does not show, however, that Respondent was the person responsible for changing the system.  



At least 28 people had access to the payroll system and Ysleta had no monitoring system to determine who had actually entered the computer system and made changes to it.  In addition, there were multiple errors, including several overpayments, that were made to other individuals' salaries in the district.


Although Respondent had access to the computer system, there is insufficient evidence, direct or circumstantial, to show that Respondent was the actual culprit to the computer changes.  It could be argued that since Respondent received the $700.00 overpayment in June, 1998, this proves that he manipulated the computer system since he had access to it.  However, there were several other employees who received similar overpayment but did not have access to the computer system.


The evidence also shows that Ms. Nations' name appeared as a 1998 summer school employee after she had left the school district.  Ms. Ochoa made the discovery when she ran the Invalid Account Number program.  It is unreasonable to blame Respondent for this error.  


Ms. Bonilla and Mr. Barker testified that if the school had actually printed out a check for Ms. Nations, this error would have been caught once the checks produced for the 1998 summer school payroll were compared to the campus employee rosters.  Mr. Barker testified that the Respondent had implemented this safety procedure.


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On October 29, 1998, Charles Nations, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the Texas Education Code.

2.
The Respondent's hearing was held on December 3, 1998, at the Ysleta Independent School District Administration Building which was within the geographical boundaries of the school district.

3.
During the 1997-1998 school year, the Respondent was under a term contract of employment with Ysleta.

4.
During the 1997-1998 school year, the Respondent was an employee at Ysleta working as a payroll coordinator and was responsible for various payroll functions.

5.
On July 15, 1998, Ysleta discovered Ms. Sylvia Nations' name in the 1998 summer school payroll list although she had left the school district in December, 1997.

6.
Ms. Nations is the Respondent's wife.

7.
After the discovery of Ms. Nations' name on the 1998 summer school payroll list, Ysleta began investigating the Respondent.

8.
Ysleta's investigation revealed that in December, 1997, it had overpaid Ms. Nations $2,008.22.

9.
Respondent was not responsible for the December, 1997, overpayment of Ms. Nations.

10.
Ms. Laura Rosales was responsible for figuring out Ms. Nations' final pay from Ysleta.  Ms. Rosales admitted in a letter dated July 21, 1998, that she had made an error in calculating Ms. Nations' final pay.

11.
In December, 1997, Ms. Rosales noted an error in Ms. Nations' daily rate and changed it.  Ms. Rosales also knew that the number of days Ms. Nations was going to be paid was wrong and she failed to changed the days.  Ms. Rosales error resulted in an overpayment to Ms. Nations.

12.
Ysleta also discovered that in June, 1998, the Respondent had received a $700.00 overpayment.

13.
At least 28 people had access to the payroll data in the payroll system with the ability to change figures and entries.  The lack of a monitoring system prohibited the school district from determining who actually entered the computer system and manipulated it.

14.
Several other people had overpayments from Ysleta who did not have access to the payroll system at the school district.  Other employee's salaries had been affected after the Respondent left the school district under suspension.

15.
Ysleta discovered that Ms. Nations' name appeared in the 1998 summer school list of employees.

16.
There were at least 28 individuals who had access to the computer system and could have manipulated the names in the computer.

17.
If a check would have been issued for Ms. Nations for the 1998 summer school, the error would have been caught once the checks produced were compared to the campus employee rosters.  Mr. Barker testified that the Respondent had implemented this safety procedure.

18.
Mr. Barker, one of two persons with the full knowledge of the system, testified that the attempts to change the data in the computer systems were clumsy and made by someone who did not have full knowledge of the system.  Mr. Barker testified that Respondent had full knowledge of the system and would have known how to manipulate the computer system and avoid detectable mistakes.

19.
Ysleta did not prove by direct or circumstantial evidence, that Respondent manipulated the payroll systems at the school district so that he and his wife would receive any overpayment.

20.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that Respondent manipulated the payroll systems at the school district so that he and his wife would receive any overpayment.

21.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that the Respondent's conduct was immoral.

22.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that the Respondent neglected his duties or failed to fulfill his duties and responsibilities.

23.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that the Respondent's conduct was fraudulent or that he was responsible for the falsification of documents or records.

24.
The Respondent had an account for money at a local bank and used a personal accounting system that worked to check his balance.

25.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that the Respondent failed to properly maintain an account for money. 

26.
Ysleta failed to meet its burden and prove by a preponderance of the evidence that it has good cause to terminate the Respondent's employment contract.

27.
Respondent shall re-pay any overpayment made to him by the school district.

28.
Ms. Nations, should re-pay any overpayment made to her by the school district.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
The Respondent did not engage in any conduct that was immoral.

3.
The Respondent did not neglect his duties or fail to fulfill his duties and responsibilities.

4.
The Respondent did not engage in any fraudulent conduct falsification of documents or records or false reporting.

5.
The Respondent did not fail to properly maintain an account for money. 

6.
The Petitioners do not have good cause for terminating the Respondent's employment contract.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District immediately reinstate the Respondent to his position, reimburse any back pay owed to him and reinstate all his employee benefits and it is;


RECOMMENDED that the Ysleta Independent School District NOT terminate the Respondent's employment contract and it is;


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


SIGNED this 16th day of December, 1998.


ISRAEL PARRA


Hearing Examiner   






