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Statement of the Case
Pursuant to chapter 21 of the Texas Education Code, Charles A. Trammell, the respondent(“Mr. Trammell” or “Respondent”), appeals the decision of the Spring Branch Independent School District (“SBISD” or “Admin.”), the petitioner, to terminate his term contract as a teacher at Memorial High School during the term.

After being notified of his termination, Mr. Trammell timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  Lorraine Yancey, of The Texas State Teachers Association, represents Mr. Trammell, and Andrew Ramzel and Ellen Huchital, of McGinnis, Lochridge & Kilgore, represent SBISD.

On December 1, 1999, SBISD supplemented its original notice of termination, dated November 2,1999, and the supplemental notice specifies numerous acts and comments of Mr. Trammell justifying termination.  The lengthy document summarizes Mr. Trammel’s misconduct in the form of five general grounds for termination:

engaging in immoral conduct against, involving, with, or in the presence of students;

repeatedly failing to follow established school board policy and applicable state statutes, including but not limited to the Code of Ethics and Standard Practices for Texas Educators, Texas Education Code § 26.008, and SBISD Policy DHC;

intentionally exposing students to disparagement;

maintaining inappropriate relations with students; and

failing to make a reasonable effort to protect students from conditions detrimental to learning, physical health, mental health, or safety.

The Examiner called the case to order in the presence of a court reporter on March 9, 2000.  SBISD presented its case by tendering transcripts of eleven depositions and other documents.   Mr. Trammell did not appear at the hearing, and his attorney examined only one witness, Dr. Virginia Leiker, before resting.  The parties agreed to extend the statutory 45-day deadline for filing the Examiner’s recommendation until March 29, 2000.


Findings of Fact
Background
1.  SBISD hired Mr. Trammell under a term contract for school years 1998-99 and 1999-2000. (Admin. Ex. 1).

2.    At all times relevant to this case, Mr. Trammell was assigned by SBISD to the Memorial High School campus, where he began teaching drama in the 1998-99 school year.

3.  According to paragraph 7 of Mr. Trammell’s  contract, SBISD may discharge him “at any time for good cause” as determined by SBISD.

Sexual Improprieties with Female Students

Gracia R.

4.  Gracia R., currently in the eleventh grade at Memorial High School, was a student in Mr. Trammell’s musical theater class in the 1998-99 school year and participated in plays that he directed. (Admin. 24, pp. 7-11).

5. In March 1999 Gracia tried on several dresses in the Memorial costume room, called the “green room,” with no one present except Mr. Trammell. (Admin 24, pp. 17-21).

6.  Gracia tried on one long dress with b***ons all the way down the front, and  Mr. Trammell told her she had b***oned the dress wrong, so he unb***oned and b***oned the dress, causing Gracia to stand in front of him as she was partially unclothed.  (Admin. 24, pp. 22-23).

7.  Mr. Trammell remained in the green room as Gracia changed several dresses, so that he observed her wearing only underwear and a bra.  (Admin. 24, pp. 21, 28-29).

8.  On that same day, Mr. Trammell “pageant taped” Gracia, a process by which he placed five strips of duct tape underneath and near her breasts while she had no clothes on above her waist.  In the course of the pageant taping, Mr. Trammell required Gracia to pinch her nipples and lift up her breasts. After helping Gracia retie her dress around her neck, Mr. Trammell then reached into the dress and touched and manually adjusted Gracia’s breast.  (Admin. 24, pp. 30-36).
9.  Mr. Trammell also removed the duct tape from below Gracie’s breast, which hurt her, and as he removed the tape, he blew on Gracie’s skin with his mouth, from her side to the nipple of the breast.  Gracia felt his breath on her breasts. (Admin. 24, pp. 39-43).

10. On two other occasions Mr. Trammell pageant taped Gracia again, and he again placed his hand inside Gracie’s dress and pulled her breast.  (Admin. 24, p. 46).

11.  On one occasion Mr. Trammell, while alone with Gracia, asked her to sit on his lap, put one hand on her lap and another around her waist, made inappropriate remarks about her breasts, and told her that if she were wearing that particular dress in a club, he would “pick [her] up in a second.”  (Admin. 24, 49-52).

12.   While making latex ears for Gracia’s part in a play, Mr. Trammell blew on her ear   and said to her, “Oh, you know you like it when I blow in your ear.  It turns you on.”  (Admin. 24, pp. 62-64).

13.   Mr. Trammell told Gracia graphic, explicit stories about his sex life. (Admin. 24, pp. 64, 92).

14. In the spring of 1999, Gracia went to Mr. Trammell’s apartment to try on dresses, and Mr. Trammell put his hand inside her dress and fondled Gracie’s breast.  (Admin. 24, pp 72-74).

15.  Mr. Trammell coerced Gracia to give him back rubs on numerous occasions.  (Admin. 24, pp. 76-78).

16.  Mr. Trammell’s conduct and speech regarding Gracia R. were highly immoral and inappropriate, constituting extreme sexual misconduct.


Amanda S.
17.  Amanda S., currently in the eleventh grade at Memorial High School, was a student in Mr. Trammell’s class in the 1998-99 school year and participated in plays that he directed. (Admin. 25, pp. 17-18).

18.  In the spring of 1999, during rehearsals and/or performance of Cyrano de Bergerac, a Memorial High School play directed by Mr. Trammell, he “pageant taped” Amanda S. by placing duct tape below and near her breasts on at least five occasions. On those occasions  Amanda had no clothes on above her waist, and she had to facilitate the process by holding her nipples and pulling her breasts together.  (Admin. 25, pp. 26-46).

19.  On at least one occasion, Mr. Trammell and Amanda were alone in the green room when he pageant taped her.  (Admin. 25, p. 49).

20.  On two occasions, Mr. Trammell removed the duct tape from below Amanda’s breasts after he had pageant taped her, and Amanda was wearing no clothes above her waist at the time.  (Admin 25, pp. 53-55).

21.  While alone with Amanda in the green room, Mr. Trammell asked her to try on a lace, see-through dress while he watched.  Then Mr. Trammell asked Amanda to remove her underwear under the see-through dress, and she complied while facing Mr. Trammell.  (Admin. 25, pp. 55-63).
22.   Mr. Trammell once proposed to Amanda that she allow him to paint her naked body with latex paint, as a costume.  (Admin. 25, pp. 67-73).

23.  On two occasions Mr. Trammell instructed Amanda to deny to anyone who asked that he had “pageant taped” her.  (Admin. 25, pp. 84-87, 126).

24.  Mr. Trammell’s conduct and speech regarding Amanda S. were highly immoral and inappropriate, constituting extreme sexual misconduct.


Sasha A.

25.  Sasha A, a tenth-grade student at Memorial High School, enrolled in Mr. Trammell’s 1999-200 musical theater class and appeared in plays that he directed in 1998-99. (Admin. 26, pp. 12-13, 19).

26.  During tryouts, rehearsals, and/or production of Cyrano de Bergerac, on at least four occasions Mr. Trammell pageant taped Sasha in the green room by placing duct tape beneath her breasts. On one of those occasions no other person was present in the room.  Initially, Mr. Trammell allowed Sasha to use her bra to cover herself,  then only permitted her to use both hands,  then only permitted her to use two fingers, and finally did not permit her to cover herself at all. (Admin. 26, pp. 30-43).

27.  On several occasions Mr. Trammell was present in the green room while Sasha tried on dresses, so that he saw her bra. (Admin. 26, pp. 51-52).

28. Mr. Trammell’s conduct regarding Sasha A.. was highly immoral and inappropriate, constituting extreme sexual misconduct.


Vicky K.

29.  Vicky K., a tenth-grade student at Memorial High School, enrolled in Mr. Trammell’s 1998-99 musical theater class and appeared in plays that he directed in 1998-99. (Admin. 27, pp. 12, 14-15).

30.  Mr. Trammell asked Vicky and other students to try on a yellow, tight-fitting dress that laced up in the chest region, and he remained in the green room while Vicky changed clothes.  Despite Vicky’s protests that she could do it herself, Mr. Trammell laced the dress up, and he told her that if she did not stop struggling, he was going to touch something she “didn’t want him to touch,” meaning her breasts.  When Vicky pulled away, he grabbed her left breast. (Admin. 27, pp. 31-33, 47).

31.  Mr. Trammell flirted with Vicky, with sexual overtones, as when he invited her to call him when she turned 18, so that they could go on a date, and as when he volunteered to show her a tattoo on his b***ock when she turned 18. (Admin. 27, pp. 34-35, 75-76).

32.  During rehearsals and/or production of Noises Off, a play Mr. Trammell directed at Memorial High School, on at least two occasions he “insisted on” taping a microphone between Vicky’s breasts.  He also placed the battery pack of the microphone on Vicky’s pantyhose and saw Vicky’s underwear while doing so.  (Admin. 27, pp. 62-65).

33.  Mr. Trammell often discussed details of his and his students’ sex lives in the presence of Vicky and of other students, including asking students “how far they’d gone or what they’d done” with their girlfriends or boyfriends.  (Admin. 27, pp. 69-73).

34.  Mr. Trammell repeatedly coerced Vicky and other female students to rub his back, despite their protests.  (Admin. 27, pp. 79-85).

35.  During rehearsals and production for plays, Vicky and other female and male students all changed clothes in the same dressing room – the green room – at the same time, despite the fact that Dr. Leiker, the Principal, had given Mr. Trammell an oral instruction that boys and girls could not change together in the same dressing room.  Sometimes Mr. Trammell would go into the green room while female and male students were changing. (Admin. 27, pp. 93-94; Admin. 23, p. 59).

36.  Mr. Trammell’s conduct and speech regarding Vicky and other students with whom he discussed sex were highly immoral and inappropriate, constituting extreme sexual misconduct.

37.  By contravening Dr. Leiker’s instruction regarding allowing boys and girls to change clothes together, Mr. Trammell was insubordinate and failed to comply with official policies and directives.


Karen G.
38.  Karen G., an eleventh grade student at Memorial High School, enrolled in Mr. Trammell’s theater arts class in the 1999-2000 school year, but she has not participated in any plays that he directed.  (Admin. 28, pp. 10-11).

39.  In May 1999, at Mr. Trammell’s suggestion, Karen tried on a bikini swimsuit in the green room as a possible costume for A Midsummer Night’s Dream.  Mr. Trammell took a notepad into the green room and told Karen that he needed to sketch her in the bikini.  He asked her to untie the straps of the bikini top, and when she declined, he untied them.  He spent over 30 minutes making four sketches of Karen, each from a different side.  Although Mr. Trammell did not want Karen to see the drawings, she did, and Mr. Trammell had drawn Karen as if she were virtually naked, depicting her breasts, nipples and vagina, but not her face.  (Admin. 28, pp. 13-26, 33-34).

40.   Mr. Trammell’s conduct regarding Karen G. was highly immoral and inappropriate, constituting extreme sexual misconduct.


Jennifer N.
41.  Jennifer N., a tenth grade student at Memorial High School, was enrolled in Mr. Trammell’s musical theater class in the 1998-99 school year and participated in a play that he directed. 

42.  Mr. Trammell asked Jennifer to try on a yellow, tight-fitting dress that laced up in the chest region, and he remained in the green room while she changed clothes, so that he saw her in her bra and panties.  Despite Jennifer’s protests that she could do it herself, Mr. Trammell laced the dress up, during which he made Jennifer remove her bra because “it would look better.” (Admin. 29, pp. 20-26).

43. Mr. Trammell invited Jennifer to allow him to pageant tape her breasts when she was wearing the yellow dress, but she declined.  (Admin. 29, pp. 42-43).

44.  Mr. Trammell made inappropriate sexual remarks to Jennifer, as when he told her that when she graduated she could see the tattoo on his b***, and as when on different occasions he remarked about the size of female students’ breasts. (Admin. 29, p. 29).

45.    Mr. Trammell’s conduct and speech regarding Jennifer were highly immoral and inappropriate, constituting extreme sexual misconduct.


Rachel A.
46.  Rachel A., a twelfth grade student at Memorial High School, has taken several classes with Mr. Trammell and has been in several productions that he directed.  (Admin. 30, pp. 5-10).

47.  In fall 1998 Rachel encountered Mr. Trammell in the school auditorium, where he made inappropriate remarks about her breast size, including a desire to see her in a particular dress for a play because the dresses “were very tight on the top and [she] could fill them out, but that the other girls . . . were flat.” (Admin. 30, p. 13).

48.  On the same occasion Mr. Trammell picked Rachel up, swung her around, and pressed her chest very hard against his chest; when Rachel resisted, he pressed harder.  After he put her down, he sat on the stage, pulled her between his legs, put his arms around her neck, and then nuzzled her neck with his mouth.  (Admin. 30, pp. 11, 19).

49.  Showing Rachel his new car, Mr. Trammell pointed out an area where his girlfriend sat with him and, as he told Rachel, “where she had gone down on him . . . during trips.” (Admin. 30, p. 24).

50.  Mr. Trammell once remarked to Rachel during class that her necklace reminded him of Kamasutra, who, explained “does many positions in a movie” that Mr. Trammell had.  (Admin. 30, p. 34).

51.  Mr. Trammell’s conduct and speech regarding Rachel were highly immoral and inappropriate, constituting extreme sexual misconduct.


Sarah I.

52.    Sarah I., a twelfth grade student at Memorial High School, has taken several classes with Mr. Trammell and has been in several productions that he directed.  (Admin. 32, pp. 6-12).
53.  Mr. Trammell often hugged Sarah in ways that were inappropriate because the hugs had sexual overtones.  (Admin. 32, pp. 17, 20, 22).

54.  Mr. Trammell inappropriately told Sarah that if she were out of high school, he would consider dating her.  (Admin. 32, p. 59).

55.  Mr. Trammell made inappropriate comments to Sarah about the breasts of other female students and about her own breasts, including a remark that she should wear a costume lower so that more of her breasts would show.  (Admin. 32, p. 77).

56.    Mr. Trammell’s conduct and speech regarding Sarah I. were highly immoral and inappropriate, constituting extreme sexual misconduct.


Katherine P.
57.  Katherine P., a twelfth grade student at Memorial High School, has taken several classes with Mr. Trammell and has been in several productions that he directed.  (Admin. 31, pp. 7-11).
58.  Mr. Trammell at times entered the green room while male and female students, including Katherine, were changing clothes, and sometimes the girls would be wearing bras and panties, or less.  (Admin. 31, pp. 12, 28).

59.  For one of Katherine’s parts in a play, Mr. Trammell instructed her that she needed to pad her bra, then she had to model for him, turning from side to side, while he inspected her padding.  (Admin. 31, pp. 14, 26).

60.  Mr. Trammell insisted on taping a microphone in Katherine’s cleavage before a play, and in the process he touched her breasts.  (Admin. 31, pp. 16-18).

61.  Mr. Trammell’s conduct regarding Katherine P. was highly immoral and inappropriate, constituting extreme sexual misconduct.

Smoking Improprieties
62.  Mr. Trammell smoked cigarettes with Vicky and other students after school and on breaks at Memorial High School in an area known as the “smoker’s porch.” (Admin. 27, pp. 78-79; Admin. 32, p. 76).

63.  By smoking on campus and with students Mr. Trammell violated SBISD Board Policy DH (Local). (Admin. Ex. 6; Admin Ex. 23, p. 69).


Discussion
No Exculpatory Evidence
The Examiner’s decision in this case requires no weighing of the evidence, no careful distinctions between right and wrong.  The only evidence presented constitutes a lengthy litany of Mr. Trammell’s transgressions.  In his deposition (Admin. Ex. 22) Mr. Trammell invoked the fifth amendment in response to every question asked, other than his name, and  the Examiner as factfinder may therefore make negative inferences from every question and answer.  Mr. Trammel did not appear at the hearing.  He simply presented no exculpatory evidence whatsoever.

Procedural Issues
The Petitioner raised a procedural issue at the outset of discovery that perhaps skewed the case even more in its favor.   Petitioner declined to provide substantial discovery to Respondent, on the basis that Chapter 261 of the Texas Family Code precluded the discovery of certain matters pertaining to investigations of reports of child abuse or neglect, which obviously form the core of Petitioner’s case.  The Examiner generally agreed with Petitioner’s construction of chapter 261, and in particular of  § 261.201, which broadly shields the reports of investigations of child abuse, including even the names of persons making the reports.   

One discussion of these issues, including the Examiner’s rulings as to certain deposition testimony, is recorded in the record in Petitioner’s Exhibit 25, the transcript of the deposition of Amanda S, pages 100-124.  The parties’ initial discussion with the Examiner on this subject, however, was not recorded, but the issues and the Examiner’s holdings are set out in an order issued February 4, 2000.  In an attempt to make a complete record, a copy of the order is attached to this Recommendation as Exhibit A and incorporated in it by this reference.


Conclusions of Law
1.  The Texas Commissioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.156.

2.  The provisions of Tex. Family Code § 261.201 apply to this proceeding and render   confidential “a report of alleged or suspected abuse or neglect made under [chapter 261 of the Code] and the identity of the person making the report, “ as well as all materials used or developed in an investigation under the chapter. 

3.  Respondent’s speech and conduct regarding the students described in the Findings of Fact above constitute sexual misconduct.

4.  Sexual misconduct by a term contract teacher constitutes good cause to terminate the contract. 

5.  Respondent’s speech and conduct regarding the students described in the Findings of Fact above are immoral.

6.  Immoral behavior by a term contract teacher constitutes good cause to terminate the contract.

7. Respondent’s speech and conduct regarding the students described in the Findings of Fact above constitute sexual harassment of the students.

8.  Sexual harassment of students by a term contract teacher constitutes good cause to terminate the contract.

9.  Respondent’s speech and conduct regarding the students described in the Findings of Fact above constitute sexual abuse and fondling of students.

10.  Sexual abuse and fondling of students by a term contract teacher constitute good cause to terminate the contract.

11.  Smoking with students on school property constitutes good cause to terminate a term contract.

12.  Respondent’s speech and conduct regarding the students described in the Findings of Fact above constitute violations of the Educator’s Code of Ethics.

13.  Violations of the Educator’s Code of Ethics constitute good cause to terminate a term contract.

14.  In civil actions the finder of fact may make adverse inferences against parties when they refuse to testify in response to probative evidence offered against them and may make adverse inferences when parties assert their fifth amendment right and privilege against self-incrimination.  Baxter v. Palmigniano, 425 US. 308, 319 (1976); Public Safety Officers Ass’n v. Denton, 897 S.W.2d 757 (Tex 1995)

15.  Any conclusion of law deemed to be a finding of fact is so adopted.


Recommendation
On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to terminate the employment of Respondent Charles A. Trammell.

Signed this 28th day of March, 2000.

____________________________________

Franklin Holcomb

Certified Hearing Examiner

