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FINDINGS, CONCLUSIONS, & RECOMMENDATION

CAME ON for consideration, after the 9-16-1997 trial on the merits (per the Amended Pre-Trial Order of 8-15-1997), with appearances by John Hardy, Esq. for the Petitioner ["W.I.S.D."] and by Truman Dean, Esq. for the Respondent), in the above-noted case under Texas Education Code Subchapter F, § 21.251(2), -- and after review and consideration on the post-trial filings received from both parties. 


I.   INTRODUCTION

The inexorable "marching forward" of computer technology has catalyzed the controversy in this case, -- in part, since the original problem that birthed this controversy was the simple fact that Respondent Rosie Taylor ("Respondent") was teaching home-ec
 courses at Holloway Middle School, but home-ec was being phased out in lieu of keyboarding courses (and Respondent was not qualified to teach keyboarding
).  A simple "solution" to this re-tooling change appeared to be a reduction-in-force ("RIF"), with Respondent being the one who was soon to be "reduced" from the WISD "force".  As she contemplated this unpleasantly anticipated scenario, she was glad to learn that another WISD teacher
 had announced her intent to retire, freeing up a position at a nearby WISD high school.
  That soon-to-be-retiree's teaching post was in a field that Respondent was qualified to teach, so it appeared that Respondent's solution for the upcoming RIF was to get herself reassigned to the WISD high school that was just about to lose a teacher to retirement.
  This could have been accomplished "by the stroke of a pen" by Marshall Neill,
 the WISD administrator who was himself about to retire from his 31 years of service, 29 of which years were serving Whitehouse I.S.D. ("WISD").  But it was not.


However, due to a series of communications involving motives which were seriously (though professionally) questioned at trial,
 the communications between Mr. Neill and the Respondent resulted in her hand-writing a sentence that she was retiring, and she did this hand-writing on a typed page
 that already indicated on it that she wanted to stay employed by WISD in whatever post she could fill.


Trial was had in Whitehouse, Texas, on Tuesday, September 16, 1997.  Opening arguments were made by both counsel.  Six witnesses were called for testimony:  Edward Donahue, Marshall Neill, Cynthia Smith, Rosie Taylor, Jimmy Jennings, and Dennis Miller. Fifteen trial exhibits were admitted into evidence.  


II.   FINDINGS OF FACT
1.
Understanding the context and meaning of WISD Exhibit #7 is, to a large degree, the key to resolving this whole case.  

1a.
As I see it, my fact-findings regarding WISD Exhibit #7 -- what #7 means and why -- are largely case-dispositive.

1b.
Because the entire trial transcript provides the critical context needed to interpret and understand the historical truth of and behind WISD Exhibit #7, -- I have analyzed and agonized and scrutinized the conflicting testimony (and the circumstantial evidence and implications that are inextricably intertwined therewith) "off and on" (and more "on" than "off") for about 2 months, -- during which time I received the trial transcript and the trial exhibits,
 as well as post-trial filings from both sides.

2.
The parties have signed waivers of the 45-day timeline, so the submission of these findings, conclusions, and recommendation is timely.  (See Finding 6# below.)

3.
The respondent did not waive her right to ensure the confidentiality of this proceeding, so it is treated and should hereafter be treated as confidential -- unless and until Respondent later waives her confidentiality rights.

4.
Neither of the parties requested that the undersigned hearing examiner be recused for cause.

4a.
Neither of the parties requested the employment of an examiner who is not on the list of certified examiners.

5.
Both parties appeared and put on relevant evidence, made relevant arguments (with discussion of relevant authorities), and indicated that they would be providing me with post-trial filings (e.g., proposed findings of fact, conclusions of law, and/or post-trial brief with arguments and authorities, etc.).  The attorneys for both sides were exceptionally prepared and conducted themselves professionally in all respects.  Due to the use of stipulated facts, etc., the time actually consumed by the evidentiary hearing was considerably less than it may have been if other attorneys had put this case on for trial.

6.
Due to the needs of the parties and/or of their respective attorneys, in conjunction with the need for use of the trial transcript,
 the parties modified what was a partial waiver (of the 45-day timeline) to a full waiver thereof.

8.
The evidence at trial agreed as to many important facts, yet it was in serious dispute as to other case-dispositive facts, and was disputed in some minor yet probatively relevant facts. 

9.
The most disturbing aspect of the trial testimony, when such is considered in light of the trial exhibits, is that -- at the very least, -- both the Petitioner and the Respondent were negligent in creating the communication-confusion
 that WISD Exhibit #7 represents; so both parties are partially at fault.
10.
As noted further below, the series of related communication problems that have resulted in this TEA proceedings are proximately caused by the contributory negligence of the Respondent.
  (Exhibit #7 "speaks out of both sides of tis mouth", and WISD have relied thereon, but not reasonably so.)

11.
However, as also noted further below, the series of related communication problems that have resulted in this TEA proceedings are also proximately caused by the negligence of the Petitioner (which has acted through more than one WISD agent in negligently causing the communication breakdown).

12.
I am not thoroughly convinced that either of the parties was grossly negligent, although it appears that there most likely was some undue influence, verbal gerrymandering, overreaching, or other kind of de facto false pretense-based tactics -- used to induce the Respondent into writing the words:



This is my letter of resignation.






Rosie Taylor

-- as a hand-written post-script, to a typed document (WISD Exhibit #7) that clearly otherwise shows that Respondent's obvious intent and desire was to do anything but resign.
  
13.
Attorney Dean has very persuasively argued that the process used to induce Respondent to add the words "This is my letter of resignation" was a type of fraud or trick:
  



One example I can give you is the Wasserman case ... in which it was clearly held that at the time of a resignation or a RIF [i.e., reduction in force] of an individual they have to be considered for another -- other positions.  And at both pertinent times, at the time she was given notice of her RIF and at the time of her resignation on March 31, 1997, where in essence she was tricked and fraud took place, there was an opening at the high school.  And she should have been placed in it.  Simply, she should have been placed in it.  There was no need to nonrenew her.  There was no need to RIF her.  There was no need to pressure her into resigning, you know.  ...  And that was the whole purpose of tricking her into resigning, was that she would then not have preferential treatment for that opening.  She would not be required for preferential treatment and under their own policies would be treated like any other applicant for the position, off the street.  But if she had not resigned, if she had gone ahead with the board meeting she could have told the board, "There is a position over at the high school that I can fill, that I'm certified for and I can fill it and there is no reason to RIF me and no reason to nonrenew me."  But since she resigned, she never got to go to the board and she was competing with someone walking in off the street applying for that job, and she wasn't chosen.  She was tricked.  It was fraud.  It was constructive discharge, and we ask that you overturn this constructive discharge, that you overturn this termination .... 

14.
Respondent provided credible evidence for all of the above, namely, that Respondent was "tricked" into resignation, as a result of a manipulated communication process that included half-truths that were virtually guaranteed to mislead her in her decision-making about how to respond to a noticed RIF, at a time when the Wasserman case (and related cases, discussed below) appear to have ruled that Respondent had a legal right to preferential re-assignment as to the soon-to-be-vacant position at a WISD high school,
 and for which reassignable position she was at least minimally qualified to be hired.

15.
Yet another problem remains, however, that Respondent also misled the WISD by her acquiescence and cooperation with the very "trick" that she now wants to retroactively nullify.  

16.
I do not suggest that Respondent's resignation addendum was intended to deceive or mislead personnel at WISD.

16a.
Rather, I find that she believed that it was required of her to resign from one position before she would be allowed to receive a different position, -- and that, since the former position was about to be RIF'd, she believed it was prudent for her to rely on the suggestion of certain WISD personnel, and thus to "trade" her old job rights in as part of the process of acquiring the new position.  

17.
This conduct by her was not completely unreasoned, based upon her perception that her old job was being phased out, yet it was nevertheless contributory negligent to not insist that her own employment-dispositive paperwork accurately reflected her real desires and intentions.  Hindsight may be 20/20, but it would have been prudent for Respondent to have hand-written on the foot of Exhibit #7 the following:



I am told by WISD administrators [name names here] that I will not get the high school job that I am qualified for unless I first resign my present job.  Based on that information I now resign from my present job, not because I want to resign from WISD altogether, but because I do want to work for WISD at the high school, and now that is the only job at WISD that I qualify for (since my present job is about to be RIF'd).  So I want this change because I am told by WISD administrators that my present job is about to be RIF'd, and I'm informed that I automatically get the high school job, under RIF rules, due to the fact that I'm already qualified for it (and so WISD is required to reassign me if there is a position open that I qualify for, before they RIF me.


In a real world I would rarely expect of even hope for such clarity in "nailing down" intentions and understanding.  However, in this case both of the parties were negligent in not insisting that something less equivocal than Exhibit #7 was used for Respondent's reassignment-related-resignation.  The document is self-contradictory on its face.  Neither party can ultimately rely on what it says or does not day.

18.
Furthermore, when Respondent hand-wrote the words: "This is my letter of resignation" -- was that a manifestation of apparent mental assent that she wanted to become unemployed by WISD?  I would find "yes" if that hand-written sentence was not a self-contradictory negation of the type-written portion of the same letter, i.e., the pre-deliberated wording that she chose to express before she was "informed" on the approach that she needed to take in order to get the high school position. 

19.
The Respondent's very explicit request for continued WISD employment, in whatever capacity is available, which is the case with WISD Exhibit #7, indicates that she was actually trying to avoid becoming unemployed by WISD.  So, I find that Respondent never had the intent to resign from being employed by WISD, although I do find that she did have the intent of exiting her "old" job (which was about to be RIF'd anyway), in exchange for a "new" job at the high school. 

20.
So, as a matter of logic, it appears that Respondent may be shielded -- from the usual consequences of signing a sentence that purports to be a "resignation" -- either (1) because she then knew it was being illegally forced on her (and, if so, it was "duress", because it violated her Wasserman rights), -- or, (2), because she then was misled into believing that the "resignation" of her old job was an act that WISD could legally require of her as a condition for her getting the new job (and, if so, she was not then aware that the had the kid of property rights that the Wasserman case defines), -- but both cannot be true at the same time.
 

21.
In other words, -- if Attorney Dean is correct in his opening argument about Wasserman's mandate (quoted in part above), -- logic dictates that Respondent may have been illegally coerced into "resigning" (which would be a "constructive discharge"), -- or she may have been illegally deceived into thinking that her "resigning" was merely a technical prerequisite that fulfilled a condition of her getting the "promised" new high school job.

22.
Contrary to WISD's suggestion on page 4 of "Petitioner's Brief, Closing Arguments and Requested Findings", -- which suggests that this case's facts are distinguishable from the Wasserman case discussed hereinbelow, -- I find that in this case the WISD is materially distinguishable from Wasserman and its related line of cases.
  

23.
I find that WISD, upon learning that one employee had announced an intent to retire, and that the soon-to-become open position could be filled by someone (in this case, Respondent) who was otherwise about to get RIF'd, had an obligation to exert good faith efforts to use Respondent to fill that position, as soon as it became open, but did not.  

24.
Moreover, I find that, in a manner like Parr v. Waco I.S.D., WISD did not meet its burden of proof of persuading me that it delineated and posted the soon-opened-up position with clearly identifiable job requirements that excluded Respondent from qualifying for the "new job".  

25.
Rather, I find that this case is not all that materially different from Parr, which held:



Under Strauch, once an open position is established and [the about-to-be-RIF'd teacher] has shown that she is certified and at least minimally qualified for the position, [the school district] has the burden to prove that [the about-to-be-RIF'd teacher] was not qualified for the open position.  Given that the record does not contain any evidence of the posted qualifications of the open position and the rationale for the selection committee's decision not to recommend [the about-to-be-RIF'd teacher], [the school district] failed to meet its burden to prove that [the about-to-be-RIF'd teacher] was not qualified for the position.  




For example, [the school district]'s assistant superintendent for curriculum and instruction, a member of the selection committee, did not testify that the considerations she testified to were in fact posted qualifications for the position or the basis for the entire committee's decision.



Had the qualifications of the vocational coordinator position been introduced [into evidence, -- such as via a trial exhibit that illustrated the exact wording used in the posted announcement regarding the open position],and had they included standards such as listed in the principal positions, such as a "demonstrated proficiency in working effectively with a variety of educational problems and situations," and had the rationale of the selection committee been articulated, the outcome would be different.  [The school district]  then would have met its burden to show that [the soon-to-be-RIF'd teacher] was unqualified for the open positions within the district, and [the school district]'s nonrenewal action would have been upheld.




[The threatened-to-be-RIF'd teacher]'s appeal should be granted and [she] is entitled to employment in the same professional capacity for the succeeding year. ...


Parr, at pages 4-5 (emphasis added).

26.
Regarding the potential defense of "duress (of property)",
 better known today as "economic coercion"
, I find that there is some evidence supportive of a duress/coercion finding, but not enough to meet Respondent's burden of proof on that affirmative defense, based on the following reasoning.

27.
In short, even if, arguendo, WISD wrongfully withheld the "new job" (i.e., reassignment to a new teaching position within WISD -- hereinafter called "new job") from Respondent to force her to resign the "old" job first, -- it would still not be a true "duress"/economic coercion situation (under the Texas common law definition) unless the Respondent knew then that the withholding was wrongful and in violation of her rights.  

28.
Respondent did not testify that she knew WISD was coercing her volition -- by illegally withholding the new job from her.  Rather, she testified that she thought that resigning the old job was simply a necessary-but-only-technical prerequisite -- getting the new job that she was supposed to and would get anyway.  In effect, she testified that she was tricked.

29.
In effect, if a "duress" finding requires that the employee knows she is being illegally mistreated/cheated, and if she then acts in a way that reflects an unfairly crippled volition, that is "duress"/economic coercion.  But that requires the employee to know that she is being illegally mistreated/cheated.
30.
Alternatively, if a "quasi-fraud" finding requires that the employee does not know that she is being illegally mistreated (and thus mistakenly accepts being cheated -- due to being deceived), -- that victim is not experiencing an unfairly crippled volition ("duress"/economic coercion), -- because that victim is misled by a falsity, and thus incorrectly believes that she is being treated legally by the persuasive deceiver.  If one thinks that she is being treated legally, then -- by definition -- that one is not surrendering "under duress" any known legal rights.

31.
Even I was to find that the WISD's agent had misrepresented and misinformed material facts to the Respondent, I would still be reluctant to find that the induced "resignation" was an example of what the common law defines as a "fraud" or "deceit", -- because the common law definition required not only a prove-up of a false and misleading statement,
 but also required showing the misled "misrepresentee" had reasonably relied upon the false information.  She did not.

32.
In effect, if Respondent needs to prove the common law elements of "fraud" to nullify her "resignation", Respondent's unreasonable and negligent reliance on the false information (that she says she was provided with) defeats such a defense.  Respondent, in effect, was at least contributorily negligent in making the mess that she has now slipped and fallen into.

33.
However, if the "reasonable reliance" and/or "contributory negligence" problems do not defeat Respondent's "quasi-fraud" defense, entirely, then she may have a tenable defense to her somewhat-self-inflicted "resignation" dilemma.  In short, I do conclude -- hereinbelow -- that WISD is charged with some sort of "quasi-fraud", to wit, the negligently misleading de facto false pretenses-like variety of constructive fraud known in the Uniform Commercial Code as "unfair surprise."  

33a.
The behavior of the WISD administrative personnel, in negotiating with the Respondent in order to get her to hand-write a "resignation" on a typed page that obviously indicated the expectation of an involuntary RIF job-loss, combined with a plea for whatever job WISD could give her --  constituted an unfair surprise that was so close to the common law idea of "false pretense"
 that it qualifies as "quasi-fraud".  (This ideas relies on legal conclusions, so it is explained below.)

34.
If "contributory negligence" and the common law "reasonable reliance" problems do not preclude Respondent from nullifying her "resignation" -- based on her being actively deceived and/or misled in the sense of "quasi-fraud"/"unfair surprise", -- then Respondent can elect to rescind her own "resignation", based on false pretenses-like avoidance logic. 

35.
In other words, if her "resignation" was induced deceptively (by intentional misrepresentations or negligently misleading misinformation -- thrust at her in a manner that proximately caused her to forbear other procedural rights, which did occur in this case, then Respondent is positioned to deserve a status quo ante, so long as she is not unjustly enriched.  

36.
I find such to be the case.  Administrative personnel of WISD deceptively misled Respondent, at least in a negligently misleading way, with inaccurate and misleading misinformation about her rights and opportunities -- and did so in a manner that proximately caused her to forbear other procedural rights -- and so it would now be unjust for WISD to continue to accept her "resignation" on those quasi-false pretenses.

37.
I find that Respondent was at least minimally qualified for the "new job" at the high school, to the extent that the new job's essential qualifications were objectively noticed to the school district employees.  The testimony by WISD's witnesses on this point was, at best, somewhat inconsistent and vague, and -- in any event -- not persuasive enough to carry WISD's burden of proof on this vital point.  For example, there was no trial exhibit that purported to be the posted job opening announcement, with the job description/requirements stated in black-and-white so that it would be clearly a yea-or-nay issue as to whether Respondent was minimally qualified candidate for that known-to-be-soon-available opening or not.

38.
Thus, WISD has not adequately proven that Respondent was truly unqualified for that opening.  In fact, Respondent was allowed to interview for the position, yet she was not selected as the "best" by the selection committee.  However, this indicates that the selection committee used a wrong standard to reject Respondent for the opening.
  

39.
Since the whole reason why Respondent needed to find a new opening was because her old job was being RIF'd, it was incumbent upon the WISD selection committee to select Respondent above any non-RIF-threatened candidates so long as Respondent was minimally qualified for that opening.  The evidence at trial clearly showed that the selection committee did not make their decision to reject Respondent upon that basis, so the committee's rejection of Respondent for that opening violated the rule in Strauch-Parr-Wasserman.

40.
Accordingly, respondent deserves to be reassigned, ASAP, to some teaching position, as a teacher (or as a teacher's aide being paid at a teacher's salary rate) within the WISD system, in order to avoid the injustice of her bearing the entire loss of what looks like, in retrospect, was a case of both sides being negligent -- WISD personnel were negligently misleading to Respondent, and Respondent was negligently misleading in her hand-written addendum to WISD personnel.

41.
In effect, to nonrenew a teacher on the basis of a reduction-in-force, when that teacher can be reassigned to another post for which she is properly credentialed and otherwise minimally qualified, and then to hire an "outsider" to fill that opening (instead of reassigning the RIF'd teacher to that opening), is to prove that the reduction in force-based rationale for RIF'g the qualified (but RIF'd anyway) teacher was really not justified by the facts.

42.
It would unjustly enrich Respondent if she received back-pay, so long as she is re-hired in a proper capacity with the same kind of contract she had at the time she was "tricked" into resigning, since during that time-frame she provided no material benefit to WISD or to tis school-children.  This is a finding that is heavily influence by the above findings, which include the finding that Respondent was contributorily negligent in signing Exhibit #7, and that her conduct was itself reckless, imprudent, and misleading toward the WISD.


III.   CONCLUSIONS OF LAW
1.
If this case is not technically a "fraud" case, is there a recognized affirmative defense called "trick"?  Probably not.  Assuming not, was WISD given fair "notice pleading" notice that Respondent would/could use a "trick"-like defense to litigate the merits of this case?  To answer these questions, one must review the notice-pleading filed by Respondent, i.e., "Respondent's Notice Pleadings Regarding the Respondent's Termination"
 -- wherein she meaningfully alleges the pertinent facts on which she defends her "constructive discharge", alleging that she was "fraudulently induced", put under "immense pressure" and "great pressure", and "forc[ed] to resign against her will", etc.

2.
Because this proceeding is not literally governed by the Texas Rules of Civil Procedure, legalistic pleading rules (such as Tex.R.Civ.P. Rules 93 and 94) do not apply to this case.  This proceeding, of course, is governed strictly by the Texas Rules of Civil Evidence, but those rules regulate evidentiary issues -- as opposed to the exact verbiage required to assert a given  affirmative defense or avoidance.  For example, there is no requirement in this forum that the parties' notice-pleadings (ordered by the pre-trial order) contain verified denials as to certain affirmative defenses.  In fact, substantive law is the key to these rocket-docket TEA cases, not hyper-technical rule-jousting over non-substantive distinctions that split pleading "hairs" that can only be appreciated when viewed, so to speak, under a scanning electron microscope.

3.
Accordingly, I have inventoried Texas case law's affirmative defenses for the technical labels that appear to be fitting "candidates" for the fraud/pressure/forced-her-against-her-will notice-pleading by Respondent, in light of the obvious fact that Respondent's notice-pleading clearly identified the alleged facts on which Respondent's defensive case relies.

4.
It is clear to me, as a matter of law, that Respondent has noticeably pled, defensively, "fraud", undue "pressure", and "constructive discharge" effected "against her will" -- which allegations substantively fit "duress", "coercion", "undue influence", "oppression", and "unfair surprise" legal theory categories.  See, accord, "Duress and Undue Influence", 31A Tex. Jur 3d, § 11, page 18, citing Sanders v. Republic Nat'l Bank, 389 S.W.2d 551 (Tex. Civ. App. -- Tyler 1965), Caldwell v. Auto Sales & Supply Co., 158 S.W. 1030 (Tex. Civ. App. 1913); Housing Authority of City of Dallas v. Hubbell, 325 S.W.2d 880, 902 (Tex. Civ. App. -- Dallas 1959, writ ref'd, n.r.e.); In re Estate of Olsson, 344 S.W.2d 171 (Tex. Civ. App. -- El Paso 1961, writ ref'd, n.r.e.) (undue influence may be accomplished not only directly and forcibly, but also by fraud, deceit, artifice, indirection, by means subtle and devious but nonetheless forcible and effective).

5.
Historically, Anglo-American courts dealt with certain types of constructive fraud/quasi-fraud situations, where the real plea was for restorative relief based on judicial recognition of material deception linked with judicial rulings that acted to force a return of the parties to the status quo ante, -- as well as constructive duress/quasi-coercion situations, where unfair pressure was used to coerce a decision that would, if submitted to a court for cancellation, be annulled as having been decided without a genuine opportunity to exercise one's free will, and have sometimes recognized these situations, respectively, as cases of "unfair surprise" and "oppression". 

6.
Fundamental in contract law is the assumption that a legally binding transactional act -- such as tendering a resignation in response to a promise to be placed in a substitute job -- must simultaneously involve an understanding of the mind (to know the terms of a proposed transaction) and a free act of the will (a decision to agree to that transaction's terms). 

7.
Since contract law recognizes that we are not telepathic creatures, we were limited to looking at the visible expressions (and other empirically knowable actions), -- such as typed words, handwritten words, and signatures subscribed below written sentences on a physical page of paper, -- that objectively reveal (or appear to reveal) on the "outside" that a mental assent occurred on the "inside".  

8.
Thus, when a person says "This is my letter of resignation" -- what can be a better objective manifestation of apparent mental assent than that?  However, if that hand-written sentence is at the bottom of a type-written letter, and if that typed portion very explicitly requests WISD employment, in whatever capacity is available, -- which is the case with WISD Exhibit #7, -- is that a trustworthy indication that the teacher involved is truly trying to resign and wants to be unemployed?  I think not.  Furthermore, I hereby conclude (as an issue of law) that the entire document shown by Exhibit #7 did not express a total "resignation" in clearcut-enough terms that WISD is or should be allowed to rely thereon, -- and I also conclude that WISD is legally charged with knowledge that her so-called "resignation" was not an expression of wanting to "resign" from WISD altogether, but was only an expression that she was willing to surrender her existing employment position in exchange for receiving a replacement position at the high school, for which she was minimally qualified. 

9.
I conclude that Respondent never had the intent to resign from being employed by WISD, although she did have the intent of exiting her "old" job (which was about to be RIF'd anyway) in exchange for a "new" job at a WISD high school. 

10.
I conclude that some type of affirmative defense, -- in the nature of fraud/pressure/forced-her-against-her-will, that invalidates her "resignation" to the point that it must be deemed a "constructive discharge", -- has been substantively pled and proven by Respondent.  I further conclude that the evidence supporting Respondent regarding such an affirmative defense amounted to proof beyond a preponderance of the evidence.  In other words, even if WISD proved "resignation" by a preponderance of the evidence, Respondence affirmative defense of fraud/undue pressure/trick/coercion overcomes the WISD proof, by a counteracting preponderance of the evidence, based upon a different set of essentials elements.

11.
If withholding that high school job was not a legally valid negotiating tactic for WISD, then the legally unjustifiable threat of withholding that new position from Respondent would be an act of "duress of property" (i.e., what is today better known as "economic coercion"), if Respondent recognized that her rights were being wrongfully withheld from her.  

12.
Under Wasserman
, I conclude that WISD's withholding the high school position from Respondent, under the facts of this case, would be legally improper misconduct.  Accordingly, because Respondent did not have to sign the "resignation" addendum to Exhibit #7, in order to be qualified to receive the high school job, it was a legally improper act to withhold that new job from her, under the effective threat that "if you don't resign what you have, you won't get the high school job".  

13.
In other words, if the only reason why she only signed it was to react to the threat of otherwise losing all hope and/or right to have a new job -- to which new job she was already legally entitled to have as substitute employment (due to being RIF'd from her then-present employment), her signing that page was not a legally enforceable expression of her own "free will".  

14.
In this case, however, I question whether the "great pressure" imposed upon Respondent was legally "coercive" enough to constitute a will-quashing "quasi-duress" or "oppression", -- because the Respondent's testimony did not indicate that she knew she was being treated illegally.  (She did indicate that she though she was being treated unfairly, but I did not find that she claimed that she knew it was illegal, yet she yielded to the pressure only because the illegal thing she yielded to was a less-worse option than the only other alternative. 

15.
Because Respondent never testified that she then knew that the WISD administrators were illegally forcing Respondent to depart with her contract rights, I cannot conclude that she signed the addendum "under duress"/under economic coercion.  Thus, even if the threat to withhold giving her the high school job, -- pursuant to the Wasserman "preference" rule, -- was itself an illegal act, that improper withholding alone did not actually producingly (much less proximately) cause legal "duress"/economic coercion to Respondent. 

16.
It is unclear, however, under Texas law, that she had to subjectively understand that she was being treated illegally for that withholding of new job to be voided as "duress".

17.
As a conclusion of law I conclude that the technically proper label for the Respondent's affirmative defense (and conforming evidence at trial) is non-statutory "unconscionability", which defense has been re-defined during the 20th century to mean an inequitable case of "unfair surprise" or "oppression".

18.
If my reading of Wasserman is incorrect (i.e., if Wasserman has been overruled or otherwise doesn't apply), WISD should prevail on all points of its petition herein; otherwise, however, this case is a Strauch-Parr-Wasserman case and should be treated as such.

19.
The conclusion in Strauch v. Acquilla I.S.D. is hereby adopted as a conclusion of law in this case:



A legitimate reduction in force is a valid reason for nonrenewal.  However, it must be a reason for nonrenewal, not merely an excuse.  ...  It does not constitute a reason if, as on the date of hearing in the present case, there is another position for which the teacher is qualified, unless the district has a valid reason, supported by substantial evidence, for not reassigning the teacher to that position.  To conclude otherwise would be to invite the situation in which a program is discontinued for the sole purpose of nonrenewing a teacher without affording the teacher the benefits of the [applicable Texas law]. 




It should be noted that the Board was correct in giving notice that nonrenewal was under consideration, since in the absence of any vacancies this would have been a valid reduction in force and since such notice was required on or before [the deadline set by law].  This decision holds only that the validity of the reasons for nonrenewal must be evaluated as of the date of the hearing and on the basis of the evidence presented therein.  Since the vacancy situation changed between the date of the [notice-of-intent/termination recommendation letter] notice and that of the hearing, the Board should have discontinued the nonrenewal process at that time due to the absence of any necessity for a nonrenewal based upon a reduction of force.


Strauch at pages 8-9.

20.
WISD's petition to recognize the "resignation" of Respondent (WISD Exhibit #7) is not supported by substantial evidence.

21.
WISD should review its policies and procedures with WISD's attorney in order to prevent a similar problem from arising in the future.  One suggestion is that WISD's attorney be given an opportunity to educate the WISD board and administration officers about the current status and application of the Strauch-Parr-Wasserman line of cases.

22.
Respondent's Notice Pleadings should be granted in part, as follows:

Respondent's "resignation" dated 3-31-1997 should be null and void, and the acceptance of such "resignation" (since it was induced by negligently misleading misinformation) should be VACATED, retroactively; and


Respondent should be immediately REHIRED by WISD, for whatever full-time teaching position that she is at least minimally qualified for, without back pay (to avoid unjust enrichment, since Respondent was contributorily negligent), or -- in the alternative, -- if WISD cannot provide Respondent with a new full-time teaching position within a reasonable amount of time, then WISD should have to pay her complete retroactive back-pay through the end of school year 1997-1998, provided that she serves the WISD in some capacity (even if part-time substituting).

 
IV.   RECOMMENDATION

After due consideration of the record, matters officially noticed, the proposed findings and conclusions submitted by counsel for the parties, as well as the foregoing Findings of Fact and Conclusions of Law, -- in my capacity as the TEA-appointed Certified Independent Hearing Examiner, it is accordingly


RECOMMENDED that the "resignation" of Respondent that was accepted by WISD earlier during 1997 be RESCINDED and VACATED, and that Respondent be granted the other relief noted above in the foregoing Conclusion of Law #22.


SIGNED this 20th of November, A.D. 1997.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING
FAXed on 11-20-1997 to:
JOHN HARDY, Esq. @ 903/561-8228
TRUMAN DEAN, Esq. @ 512/476-9215
7870+ words
    �In particular, Respondent was teaching "career Investigation" and "Life Management Skill" classes which are deemed part of the home economics discipline.  (See, accord, Employer's Exhibit #5.)


	Respondent's teaching certificate is described on its face as "PROVISIONAL VOCATIONAL - HOMEMAKING" (as shown by Exhibit #R-1.)


    �Tr. at page 81.


    �Rebecca Dale (according to Tr. at page 153).


    �Tr. at page 85.


    �Cf., nebulously in accord, WISD Exhibit #9.


    �See Tr. at pages 154-155.


    �E.g., compare pages 86-88 (Respondent's testimony) with pages 34-37 (former superintendent Neill's testimony).


    �See Employer's Exhibit #7 (usually referred to hereinbelow as "Exhibit #7").


    �I received the trial transcript (168 pages) and the 15 trial exhibits on October 3, 1997.


    �WISD's sent its brief and requested findings on 10-2-1997; Respondent's counsel sent case law to me on 10-3-1997.


    �The trial transcript is very helpful; it includes an alphabetical Multi-Page word-findex which has been very helpful in allowing me to read and re-read the critical potions of testimony on certain "fine points" that, in totality, reveal key details.


    �In a letter of October 2, 1997 WISD's attorney (John C. Hardy, Esq.) modified WISD's earlier partial waiver to a full waiver of the 45-day timeline.  Respondent's counsel (Truman W. Dean, Esq.) had previously waived the 45-day timeline without qualification.


    �Exhibit #7, in typed portion includes the following, "I would like to continue my employment with WISD" -- yet in the handwritten addendum it says "This is my letter of resignation" -- and both portions of the letter, typed and handwritten are signed by the Respondent.  At trial Respondent consistently testified that she was not intending or desiring to become unemployed by WISD. 


    �Respondent appeared to have been habitually reckless in her dealing with WISD, in that she insists that her contractual role is one thing while what she is willing to sign contradicts that.  At best, this is contributory negligence that misleads others.  


	See, accord, Tr. at pages 159-164, for a very enlightening cross-examination of Respondent by WISD's attorney, John C. Hardy, regarding Respondent's unreasonably reckless communication habits are displayed.  As best as I can discern (D.v.), this case involves misleading communication coming from both directions.


    �See, accord, WISD Exhibit #7 (typed portion only), in conjunction with WISD Exhibits #2.


    �In opening argument Attorney Dean summarized this issue, after alluding to a relevant 1988 case, Wasserman v. Nederland I.S.D., cited in Kemerer & Walsh's The Educator's Guide to Texas School Law, 4th ed. (Austin:  Univ. of Texas Press, 1996), at pages 126-127, as is indicated by CIHE Exhibit #1).


    �Tr. at pp. 15-16.


    �A truly voluntary resignation is much like common law "waiver" -- it involves a conscious relinquishment of known rights.  In this case the Respondent waived here right to a non-renewal hearing, and this is a prejudicial harm to her, if her resignation was induced by materially misleading statements regarding key facts that WISD personnel knew or should have known would affect that decision.


    �the following line of testimony [Tr. at pages 142-143] should be considered in light of the Strauch-Parr-Wasserman line of cases discussed hereinafter:





Q	Sir [speaking to Mr. Jimmy Jennings, principal of Whitehouse High School], my name is Truman Dean.  I represent Mrs. Taylor.  I have just a few questions for you, and we'll get you out of here.  Now, when you say she [i.e., Mrs. Taylor] was not as qualified or the best qualified, would it be fair statement to say she was qualified for the position, but was not the most qualified candidate?





A	She has a Texas teaching certification, if that's what you're asking me.





Q	In that area; is that correct?





A	In that area.





Q.	Right.  But it's your position she was not, quote, the best qualified, unquote?





A.	No, sir.





Q.	All right.  But you agree she was qualified, but not the best qualified?





A.	Yes.


    �It is possible that there was "quasi-duress", or that there was "quasi-fraud", or that there was neither, but there cannot logically have been both "quasi-fraud" and "quasi-duress" at the same time, i.e., when Respondent signed Exhibit #7.


    �Strauch v. Acquilla I.S.D. (Comm'r Educ. August 1983); Parr v. Waco I.S.D. (Comm'r Educ. April 1991).


    �See Goodrum v. State, 158 S.W.2d 81 (Tex. Civ. App. 1942, writ ref'd, w.o.m.), illustratively cited in 31A Tex. Jur 3d, "Duress and Undue Influence", § 11, at page 19 (and at footnote 71 thereon).


    �E.g., see State Nat'l Bank v. Farah Mfg. Co., 678 S.W.2d 661, 683 (Tex. App. [8th Dist.] 1984), citing Housing Authority of City of Dallas v. Hubbell, 325 S.W.2d 880, 902 (Tex. Civ. App. -- Dallas 1959, writ ref'd, n.r.e.).


    �Technically speaking, the false/misleading statement could be asserted as a "half-truth", i.e., as a series of independently true statements combined contextually into a gerrymandered and misleading impression that amounts, in natural effect, to false pretenses.


    �My finding is that the misrepresentation that "tainted" the Respondent's so-called "resignation" may have been a case of negligently misleading misinformation, within a context where such misinformation was neither justified nor excusable, even though it may not have been so intentional or fraudulent as to technically merit the common law label of "false pretenses".  


	It is nevertheless true that WISD personnel so recklessly negotiated career-path-critical communications with Respondent that Respondent was provided with a materially false picture of how she could qualify for the retirement-announcement-based opening soon to formally occur at the WISD high school.  


	This materially false picture was recognized by WISD personnel who knowingly chose to refrain from correcting Respondent's obviously misinformed and false impressions, despite the fact that her false impression was largely due to her discussions with WISD administration, who misleadingly indicated to her why she "would be better off" by turning in her "resignation" (despite WISD's duties to reassign her if possible).  


	Those recklessly negotiated communications with Respondent included some serious omissions of material facts that should have been disclosed, in order to prevent other statements made from being materially misleading, i.e., deceptive half-truths.


    �See Tr. at pp. 27-29.  The fact that WISD was not using the  approach to RIF personnel decision-making mandated in Wasserman, a case to be discussed hereinbelow, is illustrated by Attorney Dean's cross-examination of Superintendent Donahue [at pp. 27, 29], the WISD's "new" superintendent during the late spring of 1997, the latter half of the time-frame most relevant to this controversy:





Q	Okay,  In a similar situation to Mrs. Taylor's, if you were the superintendent  somewhere and had total control over what happened here and there was a need to eliminate a position at the middle school and you had an opening in the same area that was certified -- that that teacher was certified in at that high school, would there be a tendency on your part or a probability on your part of moving that teacher over to the high school instead of RIF'ing her?





A	You're asking for my opinion?





Q	Based on --





A	You want my opinion?





Q	Yes, sir.  Yes, sir.





A	My opinion is that I would get the best qualified person that I could find for that position.





	*   *   *   *





Q	So, you're saying then that the fact that you might have a teacher on board who was in a program that was eliminated and that teacher was certified for a different opening that you had, you would not automatically give here preferential treatment for that employment because --





A	No, not to the teacher but to those children.





	*   *   *   *





Q	Now, let me make sure I understand your testimony correctly.  Regardless of what the Texas Education Code says, if you had a 16-year teacher whose position -- that had worked for your school district for sixteen years and her position was RIF'd and there was a position at he high school that was open and she was certified for, you would make that 16-year veteran compete with every other teacher for that position?





A	I would make that teacher compete for that position.





MR. DEAN:	Okay.  I have no further questions.





    �FAX-filed by Attorney Dean on 7-23-1997, in compliance with the original Pre-Trial Order (of 7-14-1997), page 4, footnote 8.


    �Wasserman v. Nederland I.S.D., Docket No. 171-R1-784 (Comm'r Educ., 9-1-1998).  In Wasserman, Commissioner Kirby held:





	Reduction in force does not constitute a valid reason for nonrenewal, if on the date of nonrenewal, there is another position for which the teacher is qualified, unless the district has a valid reason, supported by substantial evidence at the local hearing for not reassigning the teacher.  The evidence at the local hearing showed the opposite:  that [the school district] did not wish to consider [the about-to-be-RIF'd teacher] for any other positions.





pp. 5-6 (emphasis added).  





	In Respondent's case, it appears that the greater weight of the credible evidence, buttressed by the natural inferences that arise therefrom, supports a finding that WISD did not make a good faith effort to fulfill its Wasserman duty toward Respondent.


    �See Johnson, "Unconscionability and the Federal Chancellors:  A Survey of U.C.C. Section 2-302 Interpretations in the Federal Circuits During the Early Eighties", 5 Simon Greenleaf Law Review 113-182 (1985), especially at pages 121-123, showing unconscionability as a case law defense broader than duress or fraud.  See especially id. at pages 115, 128 fn. 52, 130 fn. 63, 174, and 37 (citing Rom. 2;1 and 2:14-15 as historical roots for the "subjective" test).


	The Official Comment to Uniform Commercial Code § 2-302 (the codified version of Anglo-American unconscionability doctrine) indicates that its legislatively intended function is provide the judge with a transaction-regulation power to effect "prevention of oppression and unfair surprise" -- i.e., to nullify or reform any contract/transaction that facilitates quasi-duress (oppression) or quasi-fraud (deception/unfair surprise).  


	Johnson, in "Unconscionability and the Federal Chancellors", at page 175, summarizes this point in relation to duress and fraud:





	... Professor Llewellyn and the other U.C.C. codifiers had intended to preserve the use of unconscionability in cases of quasi-duress and quasi-fraud.  The Official Comment to Section 2-303 refers to the evils of "oppression" and "unfair surprise."  Oppression is quasi-duress; unfair surprise is quasi-fraud.  The evils occur necessarily at the time of the contract formation or not at all.	[emphasis retrofitted by author]





In other words, unconscionable quasi-duress or quasi-fraud occurs, if at all, at the time a transaction is negotiated and executed.  





	In the case of Whitehouse I.S.D. v. Taylor, the critical negotiation is the discussion between Respondent and Superintendent Neill, which led up to the critical "execution", when Respondent added the "resignation" addendum and her signature.  If at that time that process was tainted by an "unfair surprise", i.e., a quasi-fraud in the form of a negligently misleading false pretense-like misinforming of Respondent by Mr. Neill, then the "resignation" transaction is voidable (at Respondent's election) as an unconscionably unfair surprise, a "quasi-fraud" deception.


Of course, the U.C.C. Article 2 unconscionability provision is technically limited in its application to sales of goods.  However, various courts have recognized that § 2-302 codified the historic doctrine of unconscionability, and thus it is persuasive (though not binding) authority regarding the non-statutory unconscionability doctrine that applies to service contracts, including employment contracts.  For example, see Meehan v. New England School of Law, 522 F. Supp. 484 (D. Mass. 1981), affirmed, 705 F.2d 439 (1st Cir. 1983), citing approvingly Zapatha v. Diary Mart, Inc., 408 N.E.2d 439 (Mass. 1980) (the state's version of the U.C.C. § 2-302's definition of unconscionability may be used, by analogy, outside of the U.C.C. Article 2 context, as a fair standard of the common law doctrine of unconscionability as such applies to interpreting, enforcing, and editorially reforming common law contracts.
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