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GRAND PRAIRIE
§
BEFORE THE

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
CERTIFIED HEARING EXAMINER

v.
§



§

ROBBIE STREETY,
§


§

Respondent.
§
THE STATE OF TEXAS


PROPOSAL FOR DECISION

Statement of the Case
Respondent (“Mr. Streety”) is employed as a teacher at South Grand Prairie High School by petitioner, Grand Prairie Independent School District (“GPISD”).  By letter dated August 5, 1999, petitioner advised respondent of petitioner’s recommendation that his employment be terminated.  Mr. Streety requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code and requested the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Respondent’s request was received by the TEA Division of Hearings and Appeals on August 25, 1999.  On August 31, 1999, the TEA appointed the undersigned hearing examiner to preside in this matter.

The hearing in this matter was held before the examiner in Grand Prairie, Texas on December 1, 1999 and December 10, 1999, and in Arlington, Texas on December 22, 1999.  Petitioner was represented by Edgar O. Coble, Jr., Esq., 2200 Forest Park Boulevard, Fort Worth, Texas 76110.  Respondent appeared pro se.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).

The parties filed post-hearing memoranda containing explicit and implied requested findings of fact and conclusions of law.  To the extent not adopted herein, such requests are denied.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact
:

1.
Prior to his employment by petitioner, respondent was employed by Dallas Independent School District at Skyline High School as a Graphics Arts Instructor. [Pet. Ex. 1].

2.
Respondent has been employed by petitioner as a Graphic Arts Instructor at South Grand Prairie High School since the 1995-96 school year. [Pet. Ex. 1].

3.
Respondent was employed by petitioner under a one-year term contract for the 1998-1999 school year. [Pet. Ex. 1].

4.
On April 30, 1999, petitioner placed respondent on suspension, with pay, pending an investigation into matters regarding his employment.  The conditions of the suspension include a (1) prohibition against contact with parents or students, except as approved by South Grand Prairie High School Roy Garcia (“Mr. Garcia”), and (2) a requirement to maintain regular contact with his principal and to make sure that the principal has a current phone number and address where he could be reached at all times.
 [Pet. Ex. 1].

5.
By letter dated August 5, 1999, petitioner informed respondent of its determination that there is good cause for termination of his employment, including:

1 Taking medical leave because an assistant had not been hired for him.

1 Allowing students to write and send a memorandum to the principal and to Mr. Ziegler that was insolent, accusatory and improper.

1 Reporting to parents that colleagues were consuming alcohol on a school-sponsored trip and not reporting such accusations to his principal.

1 Leaving campus on several occasions without permission and with his class unattended.

1 Failure to respond to written requests for information on printing requests from his supervisor.

1 Taking students on field trips who were not a part of his program.

1 Permitting his students to skip class to work in outside print shops.

1 Falsely claiming that his supervisors granted permission for him to allow his students to skip class to work in outside print shops.

1 Conscious failure to ignore (sic) established procedures for processing graphic arts requests.

1 Failure to respond to a written request from the principal for explanation regarding unregulated student access to the Internet in the classroom.

1 Failure to meet with Vern Alexander as directed on July 21 and July 23 and to provide a court order requiring you to attend court in Harris County on July 21, 1999 (or otherwise support your claim that you were required to be in court in the Harris County (sic) on that date); and

1 Misuse of sick leave and/or the Family Medical Leave Act in the fall.


Family Medical Leave


and Absences Without Pay

6.
Respondent was on family medical leave from employment by petitioner from September 8, 1998 through November 16, 1998 and again from April 14, through April 30, 1999. [Pet. Ex. 54; Tr. Vol. I, p. 128].

7.
During the spring of 1999, respondent had absences without pay as follow:

January 11 (Monday) - full day

March 19 (Friday) - ½ day

January 14 (Thursday) - full day 

March 22 (Monday) - full day

January 15 (Friday) - full day

March 25 (Thursday) - ½ day

January 28 (Thursday) - full day

March 26 (Friday) - ½ day

March 16 (Tuesday) - ½ day

[Pet. Ex. 57].

8.
It is against petitioner’s policy for employees to take family medical leave unless the employee or an immediate family member is ill and the employee must care for him. [Tr. Vol. I, p. 129].

9.
During the spring of 1999, while on family medical leave from GPISD, respondent told South Grand Prairie High School Principal Roy Garcia that he would return from family medical leave as soon as petitioner provided him with an assistant. [Tr. Vol. I, p. 193; Tr. Vol. II, p. 381; see Resp. Ex. 28].

10.
While on family medical leave from GPISD, respondent was employed by the Barr Company, in Fort Worth, for a period of approximately 30 days. [Tr. Vol. III, pp. 692 & 743; see Tr. Vol. I, p. 195].

11.
During the approximately 30 days respondent was concurrently on family medical leave from GPISD and working for Barr Company, respondent received training from the Barr as a commercial printing estimator. [Tr. Vol. III, p. 692].


Allegations Against other Teachers


of Drinking on School Trip
12.
While on family medical leave, respondent called Roy Garcia and claimed that he had heard that students and two teachers had been drinking alcoholic beverages while on a school sponsored trip for district competition. [Tr. Vol. II, pp. 299-302, 330; see Tr. Vol. III, 703-710].

13.
Respondent had a responsibility to report alcohol use by students or other faculty on a school-sponsored trip, and to do so in a timely manner. [Tr. Vol. I, pp. 206-07].

14.
Respondent’s call to Roy Garcia regarding the alleged misconduct occurred months after the alleged incident. [Tr. Vol. I, p. 121; Pet. Ex. 56]. 

15.
The misconduct alleged against the other teachers is inconsistent with their reputations for prudent conduct. [Tr. Vol. I, p. 119; Tr. Vol. II, pp. 330-332].

16.
There is no credible evidence that any of the students involved in the school sponsored trip complained to petitioner or anyone else of the alleged misconduct involving the other teachers. [Entire record].

17.
Respondent’s accusations concerning the alleged teacher misconduct on the school sponsored trip adversely affect the morale of the accused and other faculty members at South Grand Prairie High School. [Tr. Vol. I, pp. 118, 211-212].


Unauthorized Taking of Students on Field Trips


Who Were Not a Part of His Program
18.
Mr. Garcia learned that respondent might be planning to take students on a field trip who were not a part of his program.  On December 7, 1998, Mr. Garcia met with respondent and specifically directed him not to take such students on any of his class’s field trips. [Tr. Vol. I, pp. 235-36; see Pet. Ex. 15].

19.
Despite Mr. Garcia’s specific directive not to take non-program students on any of his class’s field trips, respondent did so on a trip a few days after Mr. Garcia’s directive. [Tr. Vol. I, pp. 235-38; Tr. Vol. II, p. 384].

20.
On December 11, 1998, Mr. Garcia counseled respondent regarding his failure to adhere to Mr. Garcia’s directive.  Respondent alleged that, despite his small class size of no more than twenty students, he had been unaware that the unauthorized student attended.  Respondent attributed his alleged lack of awareness to medication he was then taking.  [Tr. Vol. I, pp. 235-39; see Pet. Ex. 15].

21.
Respondent also alleged that he later asked his students whether an outside student had been on the bus with respondent and the other students and was told that no outside student had been present. [Tr. Vol. III, p. 714].

22.
Respondent argued that petitioner’s previous administrators had allowed him to take several outside students on his field trips. [Tr. Vol. III, p. 715].

23.
A few weeks later, respondent took another unauthorized person on a field trip, to Corpus Christi, Texas, who was not even a student at South Grand Prairie High School.  Normal campus activity funds paid for the field trip expenses, including those of the non-student.  [Tr. Vol. II, pp. 407-09].


Respondent’s Absences from the Classroom
24.
On at least two occasions, respondent left the classroom for extended periods of time without permission and without arranging for supervision of the students. [Tr. Vol. I, pp. 90-94; Tr. Vol. II, pp. 411-414].

25.
Respondent was directed by petitioner to check out and back in any time he left campus. [Tr. Vol. III, p. 712].  Respondent disagreed with petitioner’s policy and felt that it was unfairly applied. [Id.]. 

26.
Respondent frequently left campus during his conference period without signing out or otherwise advising petitioner that he would be absent. [Tr. Vol. I, p. 252-53].

27.
Respondent testified that he never left campus without permission. [Tr. Vol. III, pp. 710-11].


Permitting Students to Skip Class


and Falsely Claiming that they had Permission to Do So 

28.
Respondent’s graphics arts program did not request or otherwise obtain permission to release students from class to go to work. [Tr. Vol. I, pp. 79-82,123-26, 218-222; Tr. Vol. II, pp. 313-20; Pet. Ex. 16].

29.
Respondent allowed two or three students to skip class to work in off-campus jobs. This was without the authorization or knowledge of petitioner.  [Tr. Vol. I, pp. 101, 124-26; see 78-82].


Failure to Attend Scheduled Meetings
30.
By letter dated July 19, 1999, hand delivered to respondent on that date, Mildred Davis, petitioner’s Assistant Superintendent of Human Resources, directed respondent to appear in the Human Resources Office on July 21, 1999 for a meeting concerning the status of his employment. [Pet. Ex. 50; Tr. Vol. III, p. 745].

31.
By letter dated July 20, 1999, received in petitioner’s Human Resources Office on that date, respondent advised petitioner that he would not be available for the meeting because, inter alia, he would “be in Harris County Court House” and that he had “ongoing letigation [sic] over custody issues.” [Pet. Ex. 51; Tr. Vol. I, pp. 110-112; Tr. Vol. III, p. 658].

32.
Respondent failed to attend the meeting scheduled for July 21, 1999 in petitioner’s Human Resources Office. [Tr. Vol. III, p. 659].

33.
By letter dated July 21, 1999, hand delivered to respondent on that date, Mildred Davis, petitioner’s Assistant Superintendent of Human Resources, directed respondent to appear in the Human Resources Office on July 23, 1999 for a meeting concerning the status of his employment. [Pet. Ex. 52].

34.
The letter dated July 21, 1999, was hand delivered to respondent on the date respondent stated that he would be unavailable for a meeting because, inter alia, he would “be in Harris County Court House.” [Pet. Exs. 51 & 52].

35.
Respondent called Vernon L. Alexander, petitioner’s Assistant Superintendent for Administration and Accountability, and claimed that he was going to be in court on July 23, 1999 and thus, could not be present for the meeting scheduled for that date. [Tr. Vol. I, p. 112; Tr. Vol. III, pp. 733 & 745]. 

36.
Respondent failed to attend the meeting scheduled for July 23, 1999 in petitioner’s Human Resources Office. [Tr. Vol. III, p. 660].

37.
By letter dated July 28, 1999, petitioner directed respondent to provide petitioner with a copy of the court order setting his matter for a hearing on July 21, 1999. [Pet. Ex. 54].  Respondent never complied with the directive. [Tr. Vol. I, p. 113].

38.
In addition to the missed meetings scheduled for July 21, 1999 and July 23, 1999, respondent missed meetings with Roy Garcia, South Grand Prairie High School Principal, on March 19, 1999, and with Mildred Davis on April 23, 1999, April 27, 1999, and May 4, 1999. [Tr. Vol. I, p. 141; Tr. Vol. III, p. 661]. 


Ultimate Facts
39.
Respondent’s use of family medical leave and leave without pay was improper and constitute insubordination.

40.
Respondent’s failure to attend the meetings scheduled by petitioner for July 21, 1999 and July 23, 1999, was without valid excuse and constitutes insubordination.

41.
There is no factual basis for respondent’s report to parents that colleagues were consuming alcohol on a school-sponsored trip.

42.
Respondent left campus on several occasions without permission and with his class unattended.

43.
Respondent knowingly took students on field trips who were not a part of his program, despite clear directives from petitioner not to do so.

44.
Respondent permitted, without the required authorization from or knowledge of petitioner, his students to skip class to work in outside print shops.

45.
Respondent falsely claimed that his supervisors granted permission for him to allow his students to skip class to work in outside print shops.

46.
Respondent’s multiple failures to meet with petitioner’s representatives despite being directed to do so constitutes insubordination.

47.
Respondent’s failure to provide a copy of a court order or otherwise support his claim that he was required to be in court in Harris County, Texas on July 21, 1999, constitutes insubordination. 

48.
Good cause exists to support the termination of respondent’s contract of employment


Discussion
Respondent’s testimony regarding his leaves of absence for medical reasons was not credible nor was his testimony concerning the source and extent of alleged complaints regarding alleged lack of supervision and alcoholic beverage consumption by other teachers during a school trip.  Contrary to respondent’s assertions, it appears that respondent (1) was indeed abusing family medical leave to go “on strike” for a teaching assistant and (2) actively circulated the rumor regarding the alleged misconduct of other teachers.

Respondent testified, concerning the alleged misconduct of other teachers on the school trip, that:

What’s amazing during this whole process, from that time up until today [that petitioner has not] come to me, give me the name of the parents that heard this, give me the name of the students that were saying this, give me the name of the students that were intoxicated at the district competition.  No follow up was done.  In fact, the words of Mrs. Romero to me before we had our last meeting was she felt this was a cover up by Mr. Garcia.

[Tr. Vol. III, p. 710].  It is telling that respondent failed to call Mrs. Romero, any of the parents or any of the students involved in the alleged misconduct to testify.  His only real attempt to elicit any testimony concerning the alleged misconduct backfired on him during his direct examination of one of his student witnesses:

Q:
And you’ll have to verify this because this is a rumor I heard, and I just want to see if you know if it’s factual or if it is a rumor.  That one of the young ladies, Cathy R., because of the unsupervision became drunk at state.

A:
I roomed with Cathy, but I’m not aware of that happening.  I think I would have been if she was – I think I would have known.

[Tr. Vol. I, p. 43].  Undaunted, respondent later attempted to characterize to another witness this witness’s testimony as supporting his allegations that there had been drinking by teachers and students on the trip.  The witness would have none of it and, again, the attempt backfired on respondent. [Tr. Vol. I, p. 166; see Tr. Vol. I, pp. 40-43].  If respondent really could identify witnesses with personal knowledge of the alleged misconduct, surely he would have identified them prior to the hearing.

Petitioner has proven by a preponderance of the evidence that it had good cause to propose termination of respondent’s contract of employment.   Tex. Ed. Code § 21.256(h). 


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the board.  Tex. Ed. Code § 21.211(a)(1).

3.
Petitioner has established, by a preponderance of the evidence, good cause for the termination of respondent’s contract.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby  recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  It is further

RECOMMENDED that petitioner discharge respondent from his employment.

SIGNED AND ISSUED this 5th day of June, 2000.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that, on June 5, 2000, I served a copy of the foregoing document upon petitioner by facsimile transmission to petitioner’s counsel.  Additionally, I today served copies of the foregoing document on all of the persons named below by placing a copies thereof in the United States mail with postage fully paid.  Finally, I hereby certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

Edgar O. Coble, Jr.



Robbie Streety

2200 Forest Park Blvd.


P.O. Box 541042

Fort Worth, TX 76110


Grand Prairie, TX 75054

Joan Howard Allen



Service on the School District:

Chief Counsel






Texas Education Agency


Office of the Superintendent

Legal Services Division


Grand Prairie Independent School District

1701 N. Congress Avenue


Box 531170

Austin, TX 78701-1494


3807 Ross Avenue

Grand Prairie, TX 75053-1170

Signed this 5th day of June, 2000.

______________________________

Stephen C. Coen

�Citations to the record are for the parties’ convenience only and do not imply that the hearing examiner necessarily relied only on the cited portion of the record in making particular findings of fact.


�Unfortunately, respondent’s failure to comply with this directive made it difficult, on occasion, for the hearing examiner to contact respondent.  On one occasion, respondent failed to make himself available for a previously scheduled telephone conference call. 





