PRIVATE 


TEA Docket No. 122-LH-597
DALLAS INDEPENDENT
*
BEFORE THE INDEPENDENT

SCHOOL DISTRICT,
*
HEARING EXAMINER,

   Petitioner
*


*
JAMES J. SCOFIELD JOHNSON,

vs.
*


*
appointed by the

JACQUELINE WAITERS-LEE,
*
TEXAS EDUCATION AGENCY

   Respondent.
*



FINDINGS of FACT,


CONCLUSIONS of LAW,

AND

RECOMMENDATION

I.   INTRODUCTION

CAME ON for consideration, pursuant to a conference-call involving counsel for both parties (Craig Capua, Esq. for the Petitioner and Jim Barklow, Esq. for the Respondent), during the morning of May 21, 1997, the above-noted case initiated under T.E.C. Subchapter F, § 21.251(2), the parties discussed various pre-trial issues and agreed to various deadlines, noted below.  Per agreement of the parties (and per a Pre-Trial Order of 5-21-1997), this case was set for trial on the merits, on Wednesday through Thursday, June 18-19, 1997 (from 9 am to 4:30 pm on 6-18-1997; and from 9 am to 8:15 pm on 6-19-1997).


On the first day of trial the following witnesses provided testimony:  O'Shelia Brown, Aimee Bolender, Zan Holmes, Jr., and Cathy Bratton.  On the second day (and evening) of trial these witnesses provided testimony:  Cathy Bratton, Janice Beal, Jane Herrera, Sandra Humpert, Kathy Herrera, and Jacqueline ("Jackye") Waiters-Lee, the Respondent, a teacher for 30 years.


Much of this case is about a DISD teacher's absenteeism:
(1)  Has she had "excessive absences" -- warranting termination?

(2)  Was her absenteeism approved by DISD (and if not, was the absenteeism a form of termination-deserving insubordination)?  

(3)  Is the teacher's absenteeism constitutionally or statutorily excused -- by virtue of the DISD's absenteeism-based and/or insubordination-based decision to seek her termination being invalidated by DISD's failure to reasonably accommodate the teacher's free exercise of her sincerely held religious beliefs?


II.   PROCEDURE-RELATED FINDINGS of FACT
1.
The parties did not sign an unqualified waiver of the 45-day timeline; however, the 45-day time-line was partially waived to permit the hearing examiner to use the trial transcripts as a basis for preparing these findings of fact and conclusions of law. 

2.
None of the parties requested that the undersigned certified independent hearing examiner ("C.I.H.E.") be recused for cause.

3.
Neither of the parties requested the employment of an examiner who is not on the list of certified examiners.

4.
Both parties were ordered, pursuant to a Pre-Trial Order, to file with me (and serve on each other) "notice pleadings"
 that meaningfully define their specific complaint counts,
 defenses, affirmative defenses, and/or avoidances, -- in order to help frame the material issues for trial, to provide guidance as to relevance of evidentiary issues, and/or to assist in drafting the (proposed) conclusions of law in support of this examiner's post-trial recommendation(s), on the following time-frames:


deadline for filing & service of Petitioner's original pleading --



FAXed to or otherwise served on Respondent's counsel (and me) on or before Friday, May 23, 1997; and


deadline for Respondent to respond to petitioner's pleading --



FAXed to or otherwise served on Petitioner's counsel (and me) on or before Friday, May 30, 1997.

It appeared that these filing deadlines were complied with by both of the parties.

5.
All discovery, pursuant to a Pre-Trial Order, was ordered to be completed by Monday, June 16, 1997, unless extended by a written agreement of the parties.

6.
A list of all exhibits, fact witnesses, and expert witnesses, pursuant to a Pre-Trial Order, was ordered, with such listings due by Mon., June 16, 1997.  The Pre-Trial Order specifically required listing of expert witness categories in order to provide advance of areas of opinion testimony,
 such that expert witnesses were to be identified with a brief phrase or description of each such witness to show his/her relevance, role, or credentials -- e.g., "teacher", "principal", "student", "vice-principal", "teacher's aide", "parent", "expert on ...";

7.
The Pre-Trial Order specifically indicated that it is the duty of the Petitioner, Dallas Independent School District ["D.I.S.D."], "... to arrange for the trial transcript and trial exhibits to be provided to me in a meaningfully timely manner, so that they can be used in my post-trial responsibilities".  

8.
The two trial transcript volumes (which total 676 pages) and the 14 trial exhibits (10 employer exhibits and 4 employee exhibits) were not received by this hearing examiner until July 1, 1997, only one day before the previously agreed-to date for these findings of fact, conclusions of law, and the optional C.I.H.E.'s recommendation.  

9.
I find that this arrangement for delivery (to me) of the trial transcript and exhibits [noted in #8 above] was not worked out in a "meaningfully timely manner".  (But this problem is mooted by the parties' ratifications noted below in Finding #10.)

9a.
I further find that the parties had previously agreed to extend the 45-day time-line in order to provide this C.I.H.E. with a meaningful amount of time to use the trial transcripts and trial exhibits for the preparation of these findings of fact, conclusions of law, and the optional C.I.H.E.'s recommendation.  

9b.
The finding in # 9a [above] is based on the following language, context, and the necessary implications of my Pre-Trial Order, which includes the abbreviated word "D.v." (Deo volente), necessarily implying that this C.I.H.E. could not guarantee the agreed-to 7-2-1997 deadline, but that this C.I.H.E. would press toward that 7-2-1997 deadline in light of circumstances beyond his own control (which future circumstances would include his receipt of the trial transcripts and exhibits in a meaningfully timely manner, in order to prepare findings, conclusions, etc.):


On or before July 2, 1997 (D.v.), I will mail to Austin my findings of fact, my conclusions of law, and my recommendation, with FAX copy of the same that day to counsel for both parties.
[emphasis added]

which language and context
 the parties specifically agreed to, in open court on 6-18-1997, and confirmed such by signing a "Pre-Trial Order's Clarification".

10.
In order to potentially cure this problem, this C.I.H.E. FAXed a request
 for the parties' attorneys to select (and sign for) one of the following three positions:


(a)
finish and FAX findings and conclusions this week, and provide no recommendation;


(b)
finish and FAX findings, conclusions, and recommendation by 7/9/1997; or


(c)
object to both of the above-noted options.

In response to this C.I.H.E.'s FAX inquiry/request for attorneys' positions, both the Respondent's counsel and the DISD's counsel indicated a preference for the second option.  Accordingly, this document is timely so long as it is signed and FAXed by 7-9-1997.
11.
Regarding the Pre-Trial Order-mandated lists of witnesses, the Respondent expressly listed no one as an expert witness (except to the extent that such were judicially noticed as experts in footnote 2 of page 2 of the Pre-Trial Order).  Also, pursuant to the Pre-Trial Order, all witnesses are presumed to be fact witnesses unless they are identified as expert witnesses, and the Pre-Trial Order specifically expects that a failure to identify an expert as an expert presumably causes prejudicial surprise to the opposing party.  See Rule 703 of the Texas Rules of Civil Evidence.
11a.
Pursuant to the Pre-Trial Order, the C.I.H.E. took judicial notice of the presumptions noted in footnote 2 of page 2 of the Pre-Trial Order, in the Respondent's favor (e.g., with regard to the testimony of parent witnesses called by Respondent).  

11b.
At trial Respondent introduced opinion testimony by at least some witnesses, without any timely objection against such expert opinion testimony by DISD.  Accordingly, any objection to this such opinion testimony being admissible was then waived by DISD.

12.
Regarding the Pre-Trial Order-mandated lists of witnesses, DISD expressly listed no one as an expert witness (except to the extent that such were judicially noticed as experts in footnote 2 of page 2 of the Pre-Trial Order).  Also, pursuant to the Pre-Trial Order, all witnesses are presumed to be fact witnesses unless they are identified as expert witnesses, and the Pre-Trial Order specifically expects that a failure to identify an expert as an expert presumably causes prejudicial surprise to the opposing party.  See Rule 703 of the Texas Rules of Civil Evidence.
12a.
Pursuant to the Pre-Trial Order, the C.I.H.E. took judicial notice of the presumptions noted in footnote 2 of page 2 of the Pre-Trial Order, in DISD's favor (e.g., with regard to the testimony of school administrators called by DISD).  

12b.
At trial DISD introduced opinion testimony by at least some witnesses, without any timely objection against such opinion testimony by the Respondent.  Accordingly, any objection to this expert opinion testimony being admissible was then waived by the Respondent.


III.   EVIDENCE-RELATED FINDINGS of FACT
13.
Several important facts in this case were admitted, stipulated to, or were otherwise proved by uncontroverted evidence, including:

13a)
Respondent was/is an educator for DISD at Nathan Adams Elementary School (DISD Exhibit 10, Admissions #1, #2).

13b)
During March 1994 Respondent was absent from said school for an entire week immediately after spring break vacation (DISD Exhibit 10, at Admission #3).

13c)
On or about April 9, 1996 Respondent told O'Shelia Brown that Respondent would not be at said school during the business week of April 15-19, 1996 (DISD Exhibit 10, at Admission #7).

13d)
On or about April 15, 1996 Respondent telephoned Cathy Bratton from Denver, Colorado (DISD Exhibit 10, at Admission #9).

13e)
During the business week of April 15-19, 1996 Respondent was not at work due to the fact that she then was attending the General Conference of the United Methodist Church -- which general conference was being held that year in Denver Colorado (DISD Exhibit 10, at Admission #10).

13f)
During the business week of April 22-26, 1996 Respondent was not at work due to the fact that she then was attending the General Conference of the United Methodist Church -- which general conference was being held that year in Denver Colorado (DISD Exhibit 10, at Admission #11).

13g)
On Friday, April 19, 1996 Respondent did not contact anyone at said school to indicate her anticipated absence from work during the following week, due to her intention to attend the General Conference of the United Methodist Church -- which general conference was being held that year in Denver Colorado (see DISD Exhibit 10, at Admission #12; see also Employer's Exhibit 2).

13h)
During the business week of April 22-26, 1996 Respondent was not at work due to the fact that she then was attending the General Conference of the United Methodist Church -- which general conference was being held that year in Denver Colorado (DISD Exhibit 10, at Admission #14).

13i)
Cathy Bratton left a telephone message for Respondent, at the Holiday Inn hotel which Respondent was staying at in Denver (during April 1996), -- and Respondent returned this telephone call around midnight (on the night of 4-22-1996) or 1:00 am (4-23-1996), depending on whether the time is defined by Central time zone or Rocky Mountain time zone (DISD Exhibit 10, at Admission #17, in light of trial testimony), -- and that during this late-night telephone conversation Cathy Bratton indicated her disapproval of Respondent's absenteeism during April 1996,
 and Respondent indicated that she would be returning to work on Monday, April 29, 1996 (DISD Exhibit 10, at Admission #18, #19, and #20, in light of trial testimony).

13j)
On Monday, April 29, 1996 Respondent returned to work; the TAAS exam was given to her students on the next two days, i.e., on April 30, 1996 and May 1, 1996 (DISD Exhibit 10, at Admission #21, in light of trial testimony).

13k)
The misrepresentation made by Respondent to Cathy Bratton -- on April 15, 1996 (the first day of the Denver conference) -- was that Respondent needed to take sick leave "due to menopausal problems, and that [Respondent] needed to stay off [her] feet" (DISD Exhibit 10, at Admission #23, in light of trial testimony at Tr., pages 458-459, showing that this misrepresentation was previously made to O'Shiela Brown), -- which was admittedly a misrepresentation (DISD Exhibit 10, at Admissions #20 and #23, in light of related trial testimony).

13l)
Due to Respondent's absenteeism during April 1996 she was "docked" pay for the days she missed (since she had not remaining "personal leave" days at that point), as well as being punished by a disciplinary suspension of five days without pay
 (for the deception accompanying her calling in "sick"), -- as is indicated by DISD Exhibit 10, at Admission #25, in light of the uncontroverted portion of trial testimony on this topic (by Respondent and by Cathy Bratton).

13m)
On or about March 5, 1997, Respondent told Cathy Bratton that Respondent would be absent from work during the business week of March 17-21, 1997 (DISD Exhibit 10, at Admissions #26 & #27), which was a week that immediately followed spring break.

13n)
Respondent was absent from work during the business week of March 17-21, 1997 (DISD Exhibit 10, at Admissions #26, #27, & #29), which was a week that immediately followed spring break.

13o)
Respondent had previously used up her personal leave days for 1997 prior to her desire to be absent from work during the business week of March 17-21, 1997 (DISD Exhibit 10, at Admissions #26, #27, & #29, in light of trial testimony about travel-related leave taken earlier in 1997), -- which was a week that immediately followed spring break.

13p)
The only way Respondent could taken off from work during the business week of March 17-21, 1997 (DISD Exhibit 10, at Admissions #26, #27, & #29, in light of trial testimony about travel-related leave taken earlier in 1997), -- which was a week that immediately followed spring break, -- was if her request for such leave was approved by her supervisor, Cathy Bratton, or if such absences qualified as "sick leave".

13q)
Respondent was absent from work during the business week of March 17-21, 1997 (DISD Exhibit 10, at Admissions #26, #27, #29, & #30), -- which work-week occurred two weeks prior to the Iowa Test of Basic Skills ["ITBS"] exam.

13r)
Respondent told O'Shelia Brown on or about Wednesday, April 16, 1997 (when she knew that Cathy Bratton was out of town) that Respondent was going to be absent from work on Thursday, April 17, 1997 and on Friday, April 18, 1997 (DISD Exhibit 10, at Admissions #33, -- in conjunction with Respondent's testimony that she waited until then to give notice of her intent to take sick leave, so that she could give such notice to Ms. Brown rather than to Ms. Bratton, -- in conjunction with Employee's Exhibit 4).

13s)
There is no consistent evidence that Respondent called in "sick" from her Dallas home on April 17 or 18, 1997.  In fact, there is no persuasive contemporaneous documentation written by Respondent (or by her witnesses), challenging the account of key events and positions contained within Cathy Bratton's letters to Respondent.  Certainly a teacher is not required to keep contemporaneous written records of such matters, and it is not Respondent's burden of proof to do so -- however, when a "swearing match" approaches the horizon, which the mounting tension and polarity of this case illustrates, the probative value of contemporaneously recorded observations is hard to for a fact-finding jurisprudence doctor to easily ignore.

13t)
Respondent was in Houston, Texas, during April 17-18, 1997, attending a secular sorority
 conference (DISD Exhibit 10, at Admissions #36, -- in conjunction with Respondent's testimony that she waited until then to give notice of her intent to take sick leave, so that she could give such notice to Ms. Brown rather than to Ms. Bratton, -- in conjunction with Employee's Exhibit 4).  It was never claimed on 4-16-1997 by Respondent that this Houston conference was a religious meeting which she needed to attend as part of her free exercise of religion/sincerely held religious beliefs.

13u)
On April 21, 1997 Respondent admitted to Cathy Bratton that Respondent was in Houston, Texas, during April 17-18, 1997, attending a secular sorority
 conference (DISD Exhibit 10, at Admissions #38, -- in conjunction with Respondent's evasive yet conceding testimony).  It was never claimed in this 4-21-1997 conversation by Respondent that this Houston conference was a religious meeting which she needed to attend as part of her free exercise of religion/sincerely held religious beliefs.

13v)
Both Respondent and her principal, Cathy Bratton, belong to the United Methodist Church,
 but they have differing ideas as to whether Respondent's priorities permit her to attend national meetings of the United Methodist Church if such attendance occurs at times when DISD normally disallows or disapproves of granting "personal business" leave for such absences.

13w)
DISD has waived DF (Local) number 18 as a basis for firing the Respondent.

13x)
DISD has waived DF (Local) number 19 as a basis for firing the Respondent.

13y)
There is no serious or credible evidence that Respondent has committed any acts or conduct consisting of indecent, obscene, cruel, or abusive behavior while in her role as a public school teacher employed by the DISD.

13z)
Employer's Exhibit 8 attempts to add grounds to the intent-to-terminate letter which is dated (though apparently not issued on) April 11, 1997.
  Although Employer's Exhibit 8 cannot be considered a part of Employer's Exhibit 7 (which this case must be limited to), the two absenteeism time-frames alluded to in Employer's Exhibit 8 are arguably contemplated within at least the following phrases of Employer's Exhibit 7:



Excessive absences, tardiness, or job abandonment.  [DF (Local) number 31]


*  *  *  *



Failure to follow policy with respect to absences before and after district holidays.



Failure to follow directives regarding unapproved absences.



Misrepresentation regarding absences.


Repeated refusal to follow policy and directives.

The latter phrase appears to relate to Employee's Exhibit 4, and to trial testimony that Cathy Bratton told Respondent to clear all anticipated absences with Cathy Bratton beforehand.

14.
The testimony is seriously disputed on the issue of whether the Respondent was told that her absenteeism was disapproved of by her principal, Cathy Bratton, such that Cathy Bratton clearly communicated to Respondent that her absenteeism constituted insubordination that could jeopardize her job with the DISD.

14a.
DISD introduced credible evidence that the Respondent was repeatedly and emphatically told that her absenteeism was not approved of by Cathy Bratton, and that her pattern of absenteeism was insubordination.  (See Tr., pages 118-239, 270-326, in conjunction with Employer's Exhibits 3 and 6.)  

14b.
For example, Employer's Exhibit 6 is a correspondence addressed to Respondent, from her principal (Cathy Bratton), dated March 21, 1997, and says: 


Dear Mrs. Lee:


On Wednesday afternoon, March 5, 1997, you informed me you would be absent the week of March 17 [of 1997], the week immediately following Spring Break.  You stated you would be absent in order to attend a church conference out of state.  I told you that I could not approve your absence, and your salary would be docked for each day absent.  Your response was that you had no choice but to attend. 


*  *  *  *


Further, because of your continued refusal to comply with established guidelines, expectations, and policy, I consider your actions to be insubordinate ...  These actions will not be without repercussions.  Further communication will be forthcoming regarding disciplinary action.

It is noteworthy that Employer's Exhibit 6 antedates the letter shown by Employer's Exhibit 7 (regardless of whether Employer's Exhibit 7 should be dated April 11, 1997 or some later date in April of 1997).  

14c.
Moreover, the Respondent's Three Year Contract
 put her on notice that insubordination was a potential ground for termination or for other disciplinary action, since said contract provides that "The Board may terminate Teacher's contract or suspend Teacher without pay during the term of this contract for contract for good cause as determined by the Board or policy...".

14d.
The Respondent introduced credible evidence that the Respondent was repeatedly given implied approval for her pattern of absenteeism, and that her absences were approved of by Cathy Bratton (subject to being "docked" for days missed due to absences), and that her pattern of absenteeism was not a true case of willful insubordination.
  

14e.
For instance, one can interpret Cathy Bratton's communication to Respondent on 3-21-1997 (shown by Employer's Exhibit 6, especially in the first paragraph) as meaning that the only then-known consequence of the forewarned absences would be that Respondent's "salary would be docked for each day absent".  Could Respondent have reasonably have interpreted this "threat" as a notice of the "worst" consequence for such absences?  Could a person in Respondent's "shoes" have reasonably concluded that the principal's "disapproval" meant that there would be some financial consequences, but that there was not reason to expect that being fired would be another coming-a-bit-later consequence?
15.
Respondent's evidence suggests that all of the absences that the DISD complains of, which were the basis of Cathy Bratton's 4-11-1997 letter (shown by Employer's Exhibit 7), showing an intent to terminate the Respondent, concerned only absences involving Respondent's attendance at church-related meetings and conferences.

15a.
Respondent's evidence shows that Cathy Bratton's decision to try to have Respondent fired, -- which was necessarily a decision made by Cathy Bratton prior to 4-11-1997, -- was a decision that preceded (and thus was not proximately caused or influenced by) Respondent's attendance at a sorority meeting in Houston during April 17-18, 1997.  (Chronology is important on this point.)   

16.
Accordingly, it appears that the proximate cause of the DISD's decision to seek termination of the Respondent is the Respondent's absenteeism while attending church-related meetings during 1994, 1996, and 1997, and is not squarely based on Respondent's conduct in attending a secular sorority meeting during April 17-18, 1997.

16a.
The DISD's evidence suggests that the DISD's desire to terminate (and decision to seek to terminate) the Respondent is buttressed by (but not directly "based" on) the Respondent's allegedly deceptive use of "sick leave" to attend a secular sorority meeting in Houston during April 17-18, 1997, -- in that the Houston trip absences involved later-occurring conduct that is part of a continuing pre-disposition (or pattern of continuing conduct) that was in place pre-4-11-1997, -- involving the use of deception to obtain otherwise-unavailable/otherwise-unapproved absences from work during times when absences are potentially injurious to the education process at Nathan Adams Elementary School (and thus also to Respondent's students at that school).

16b.
The Respondent has countered the DISD's charge of faking a "sick" leave, to attend a secular sorority meeting in Houston (during April 17-18, 1997) on the following grounds:


(a)
Respondent was depressed (and thus was "sick" in mid-April 1997), and her psychologist/friend advised her to "get out of Dallas" and come down to Houston for a visit;


(b)
Respondent did see Dr. Beal (her friend who is a licensed psychologist) while in Houston, on April 18, 1997;
 and


(c)
Respondent's absences during April 17-18, 1997 are irrelevant to a disciplinary proceeding triggered by a DISD intent-to-terminate letter bearing the date of "April 11, 1997".

17.
The DISD's evidence also suggests that the DISD's desire to terminate (and decision to seek to terminate) the Respondent is based, at least in part, on the Respondent's failure to teach her elementary school students competently so that they would perform acceptably on certain standardized tests, namely the TAAS test and the Iowa basic skills test.

17a.
The Respondent has countered the DISD's charge of Respondent's allegedly failing to adequately train and prepare her students to perform acceptably on certain standardized tests (i.e., the TAAS test and the Iowa basic skills test) on the following grounds:


(a)
challenging Employer's Exhibit 9 as not being a true "business record" (and actually being a prepared-for-litigation exhibit, for impeaching Respondent);
 and


(b)
testifying that her students were readied for the TAAS and ITBS exams adequately, and that their low scores were actually improvements on even lower scores from prior years, -- in light of the fact that Respondent's students were already learning-disabled and/or otherwise generally low-performers; and


(c)
introducing evidence (mostly in the form of parental testimonials) that Respondent's students grew in self-esteem and goal-orientation due to her teaching, which is not adequately measured by TAAS, ITBS, etc.

18.
DISD's evidence suggests that the Respondent deliberately responded to Cathy Bratton's directives concerning absenteeism, and especially regarding the proper process for obtaining excused absences, by taking evasive, furtive, and/or deceptive steps to thwart the intent of Cathy Bratton's directives.
  

18a.
There is at least some fairly persuasive evidence that Cathy Bratton gave clear notice to Respondent that her absenteeism was potential grounds for being fired.  (See, e.g., Tr. at page 568-570, along with Employer's Exhibit 4.)  

18b.
One exhibit that appears to support this position of the DISD is Employee's Exhibit 4,
 in conjunction with the Respondent's testimony that she waited until Cathy Bratton went out-of-town before Respondent gave notice of her anticipated "sick" absences for April 17-18, 1997.  

19.
The Respondent's evidence suggests that the Respondent did not deliberately respond to Cathy Bratton's directives/disapprovals concerning absenteeism, and especially regarding the proper process for obtaining excused absences, by taking evasive, furtive, and/or deceptive steps to thwart the intent of the principal's directives, -- because her evidence suggests that Respondent thought that if she provided advance notice of her intent to be "off" (i.e., if she honestly disclosed in advance of the trip), she would only suffer "docked pay" as a negative consequence for any such disapproval.  

20.
In fact, Respondent's testimony suggests that she was told that "docking pay" was the only negative consequence she should anticipate as a negative consequence of her pre-noticed absences.  Respondent's testimony supports an inference that the DISD acquiesced to the pattern of absenteeism that the Respondent practiced, except that Respondent was to have her pay "docked" on all occasions when she was absent without paid leave (contractually available) to cover such an unexcused absences.

21.
Respondent admitted to lying to Cathy Bratton in conjunction with her absenteeism while attending the church conference in Denver (Tr., pages 458-459, 467-477).  It is important to note, however, that Respondent has already accepted (without appeal) the disciplinary action meted out to her therefor.  Accordingly, the only probative relevance of this fact is if it inextricably intertwined with a habit of absenteeism-related insubordination (and/or some other continuity of unexcused absenteeism-facilitating deception).

22.
Respondent claims that she never lied to Cathy Bratton about her absenteeism after the lying incident related to her attendance at the Denver conference in April 1996.  (The testimony and related circumstantial evidence surrounding the Houston incident in April 1997 appears to conflict with this, though.)

23.
The DISD's ability to utilize the Respondent's attendance at the 1996 Denver conference -- as a kind of buttressing evidence showing a pattern of improper absenteeism, to support terminating Respondent, due to an ongoing pattern of "insubordination" and/or excessive/unexcused absences -- is seriously compromised and/or is estopped by the unmitigated and continuing nature of the invasion of Respondent's privacy rights, as Employee's Exhibit 3 shows.  

23a.
In particular, the invasion of Respondent's privacy rights arose from the DISD's continued (and undisclosed) possession of a FAXed listing of all of the telephone numbers called by Respondent while she was lodging at the Denver Holiday Inn hotel.
  

24.
How and why this telephone call listing/record came to be FAXed to Cathy Bratton, addressed to "Jackye" (i.e., Respondent) is a matter of dispute.  

24a.
However, it is unnecessary for me to find that the privacy-invasive FAX was deceptively or even specifically solicited by a DISD employee, in order for me to find that the continued undisclosed retention of the entire FAX page -- by a DISD administrator -- did then and did thereafter continue to invade Respondent's constitutionally protected privacy rights, in that there is no excuse for DISD to possess, without disclosure to Respondent, a hotel print-out showing all of the telephone calls (and telephone numbers) made by Respondent while she was lodging at the Denver Holiday Inn hotel.
 

25.
Although the privacy invasion could have been summarily extinguished (or at least mitigated) by Cathy Bratton, or by other DISD personnel at the direction of DISD's pre-litigation counsel, it was not.  This invasion-of-privacy/estoppel problem triggers federal and state law ramifications, and is probative on the issue of whether the disciplinary proceedings in this case comport with minimal norms of Due Process.  (Regarding some of these issues, see the trial transcript at pages 310-312, inter alia.)

26.
Both Cathy Bratton and the Respondent both are members of the United Methodist Church, -- but this fact alone is not dispositive of whether Cathy Bratton, acting as DISD's administrative agent, failed to fulfill the DISD's legal duty to "reasonably accommodate" the sincerely held religious beliefs/free exercise of religion rights of Respondent, -- since this case revolves largely around Respondent's involvement with and absenteeism based upon attending national meetings of the United Methodist Church.  

26a.
This point is particularly important, because the only clear-cut foundation for the intent-to-terminate letter that this case is based upon involves Respondent's attendance at certain United Methodist Church conferences (including the Black Methodists for Church Renewal
).

27.
The DISD appears, based on the testimony of Cathy Bratton, to have a defective program regarding how DISD should respect and respond to civil rights issues involving DISD employees (such as DISD teachers).  

27a.
In particular, it appears from the testimony of Cathy Bratton that the DISD does not have an adequate training program to teach school administrators how to respect the constitutional, statutory, and common law privacy rights of teachers,
 -- and it likewise appears that the DISD does not have an adequate training program to teach school administrators how to respect the constitutional and statutory religion-related rights of teachers (including but not limited to how to handle "reasonable accommodation" issues).

28.
I base these related findings (noted in #21a above) mostly on Cathy Bratton's testimony concerning how she handled the absenteeism problems with Respondent, in conjunction with the line of testimony recorded at pages 297-315 of the trial transcript, taken within the overall context of the entire record of this case.  

29.
Although these related findings (noted in #21a above) are largely extrapolations from Principal Bratton's testimony (or conduct), on this record I can only assume (and base my fact-findings on the fact-oriented assumption) that Principal Bratton is fairly representative of DISD principals with respect to these very specific issues (i.e., as such relate to Principal Bratton's testimony regarding DISD attendance policies, etc., as well as regarding what kind of training the DISD and/or its attorneys have provided to her "over the years").

30.
The evidence regarding Respondent's proficiency as a DISD teacher is, at best, incomplete.  Parental testimony supported Respondent's position that she was a competent teacher.
  Cathy Bratton's testimony suggested that the TAAS scores indicated that Respondent did not adequately train her students in the basic domains of learning that are covered by the TAAS examination.

31.
The evidence is at best confusing regarding the actual date that should be noted on the disciplinary letter identified as Employer's Exhibit 7.  Said exhibit is dated "April 11, 1997" but was not provided to Respondent until "May 1, 1997".  The testimony about this letter suggests either a typographical failure to update an earlier draft to reflect the actual date, or the discrepancy can be viewed as an instance of back-dating.  On the record before me I find that the letter shown by Employer's Exhibit 7 contains a typographical error as to the letter's date.  

32.
Respondent's past performance as a classroom teacher appears to be good, if not very good, based upon her most recent appraisal evaluation, the Texas Teacher Appraisal System Appraisal Record for school year 1995-1996, dated May 23, 1996 -- "clearly outstanding" -- according to O'Shiela Brown (shown by Employee's Exhibit 1).

32a.
Since the business record noted above (in Finding #32) is routinely used to evaluate teachers, it should be taken seriously in this case.  Other than one year's TAAS exams, Employee's Exhibit 1 is the only highly relevant standardized
 documentation of the Respondent's classroom performance as a 5th grade teacher at Nathan Adams Elementary School.

33.
Whether Respondent would knowingly take days off of work if she knew such was disapproved of and prohibited by Cathy Bratton is a matter vigorously contested by the parties.

33a.
Moreover, the same evidence that Respondent uses to contest the matter noted in Finding #33 (above) is evidence that her attendance at the church-related meetings was more of a matter of a personal "preference" than it was based on a religious conviction that she must attend, even if the consequence was to be fired,
 as a proximate result of exercising her religious rights.
  

33b.
On this topic (i.e., the one noted in Finding #33a above), the Respondent specifically testified that DISD's absenteeism policy is not the problem, but rather that Cathy Bratton is "the problem".

34.
Since Respondent's attendance at the church-related activities was not "mandatory" in the sense of a sincerely held religious belief, as opposed to a personal "preference" that she preferred to attend those meetings over attending her classroom on those days, it appears that she did "have a choice".  

34a.
Thus, any DISD discouragement regarding Respondent's attending her church-related activities was not truly the proximate cause, or the clandestine catalyst, or an illegally discriminatory motive behind this March 1997-absenteeism-based disciplinary action.
  

34b.
The findings noted (above) in Findings #33 through #34a are consistent with the idea that Respondent repeatedly practiced a habit or pattern of insubordinate absences, accountability evasiveness, and/or half-truths to attend and participate in a secular sorority conference in Houston during April 17-18, 1997, which it appears Respondent rationalized as a form of "sick" leave. 

34c.
However, any such evidentiary "consistency" -- as such is meant in Finding #34b (above) -- can only be relevant in this case to the extent that it helps to prove an "ongoing pattern" or an uncured habit of Respondent's using insubordinate absences, accountability evasiveness, and/or half-truths to attend and participate in unexcused extra-curricular events (during the time she was supposed to be on-site, working).  Again, later events can sometimes be evidence of continuing patterns of behavior, and thus can be used to buttress an inference of the same "ongoing pattern" of behavior at an earlier time.

35.
The record indicates that Respondent avoided Cathy Bratton
 at least as much as vice versa, -- so Respondent cannot easily use perceived "avoidances" as an excuse for not dealing directly with Cathy Bratton on the issue of securing advance permission to take leave in excess of her allotted 3 days of personal business, plus the additional days of available "sick" leave (for events of bona fide sickness).  

35a.
Finding #35 (above) specifically relates to the time-frame that began when Cathy Bratton told Respondent to deal directly with Cathy Bratton regarding all future anticipated absences.  

35b.
If the Respondent had not taken off "sick" on April 18, 1997 (and if she had not actively engaged in a pre-arranged/pre-planned participatory role at the secular sorority conference on April 17, 1997), -- this case might be a much closer case and might have been a harder one regarding deciding "swearing match"-oriented facts.  In effect, the Houston incident is not a proper basis (in this case, which is based upon a "April 11, 1997" notice-of-intent-to-terminate letter) for seeking the termination of Respondent, -- but it is a "fair-play" basis for impeaching Respondent's credibility.

35c.
Respondent's evasive answers to the "where-were-you?"-type questions, -- after a prior blow-up based on misrepresentations, -- can be fairly interpreted as a continuing pattern of insubordinate evasiveness (designed to thwart one's supervisor's directives) and/or as a type of furtive behavior (indicative of a willingness and/or an intent to deceive one's supervisor about the true nature of one's absenteeism).

36.
It is unfortunate that Respondent's willingness to confess her misrepresentations only occurs after she was confronted with strong evidence that her deception and/or evasiveness has already been exposed by the DISD's discovery of the "whole truth".

37.
No compelling evidence was introduced to demonstrate how Respondent's attendance at the church-related meetings was so critical (and mere conclusory statements are not proof), that her failure to attend would have amounted to compromising her sincerely held religious beliefs and/or to any substantial interference with her ability to freely exercise her religious rights.  

38.
Most of the testimony about her church-related office and its responsibilities involved the glory of the office, the value of her team's strategic planning/lobbying efforts, and other matters which a proxy could likely handle (if prepared adequately in advance) -- especially in light of Respondent's testimony that if she had been convinced that she would be fired for attending, she would not have attended.  

38a.
At least at one juncture in these proceedings Respondent alleged religious discrimination/retaliation -- as an affirmative defense or as some kind of excuse (to defeat accusations of insubordination and excessive absenteeism).  

38b.
Accordingly, it would have behooved Respondent to provide persuasive evidence of that her physical presence (at national conferences) was critically necessary (as opposed to being merely preferable or convenient) in order to promote specific religious beliefs or practices (that she sincerely held to as religious priorities/"convictions"), in order to show that the DISD was interfering with her religious rights.  However, not only was no such specific evidence provided at trial, -- Respondent's own testimony appears to have defeated this position:


Q:
So would it be fair to say that you didn't really think that the School district was trying to interfere with your free exercise of religion because you thought the trips were approved?


A:
Yes.

Quoting from Tr., at page 670.  
38c.
This question-answer line of testimony focuses attention on a pivotal "swearing match" issue:  DISD's star witness, Cathy Bratton, claims that she made in crystal-clear to Respondent that her attending the out-of-state March 1997 conference was disapproved and would put Respondent's job in jeopardy if Respondent went on that upcoming trip.  

38d.
On the other hand, Respondent flatly denied that any such blunt warning (as is noted above in Finding #38c) was communicated to Respondent by Cathy Bratton -- prior to Respondent going on the March 1997 trip (other than a warning that pay would be "docked").

39.
I find that Cathy Bratton's testimony was for the most part very forthright,
 consistent with her documentation, and without any self-serving exaggerations
 or suspicious memory lapses.

40.
The evidence regarding evasiveness, unexcused absences, and willful attendance at events which Cathy Bratton indicated she disapproved of -- prior to April 11, 1997 -- supports a finding that Respondent was repeatedly insubordinate (in her manipulation of absences that she somehow knew Cathy Bratton opposed or would oppose).  

40a.
Finding #40 (above) relies in part on the emotional stress testimony provided by Respondent, Rev. Holmes, and Dr. Beal -- if Respondent genuinely believed that all of here post-April 1996 absences were "approved" by Cathy Bratton (except that no one gets paid for days they don't work), then it is hard to explain the polarity, tension, "fear", and "mild depression" Respondent suffered from whenever she thought of dealing with Cathy Bratton.

40b.
Respondent, due to her emotional condition (as described by her own testimony and by her psychologist, Dr. Beal) is not likely to work well with Cathy Bratton in the future -- either because Respondent can't or won't stop exacerbating the original tension (which arose from the Denver deception in April 1996) that has since grown into her full-blown polarity and mutual distrust with her principal, Cathy Bratton.  

41.
Also, as Respondent was being repeatedly insubordinate (in her manipulation of controversial absences which she somehow knew Cathy Bratton opposed or would oppose, -- yet later tried to say she interpreted as being "approved" by Principal Bratton), Respondent was effectively refusing and/or failing "to perform work assigned" to her, knowing that her supervisor would likely "punish" her for doing so by "docking" her pay.  

41a.
It is important to note that whether Respondent may have thought that "docking" her pay would be the only negative consequence for doing what here supervisor disapproved of is not an excuse that erases the fact that Respondent was refusing to do work that her principal assigned to her to perform.  

41b.
The quasi-"double jeopardy" issue raised by Respondent is not dispositive -- the docked pay simply reflects an accounting reality -- i.e, employees don't usually get paid for days they don't work.  Thus, the non-payment for absenteeism is no bullet-proof guarantee that unexcused absenteeism, when viewed as "excessive", will not be addressed (and disciplined) later by a decision to terminate (based on unreliability, unaccountability, etc.).

42.
The evidence at trial does not persuade me that members of the public "lost confidence" in the administration and/or the integrity of DISD, as a result of Respondent's absenteeism.

43.
It is not likely that this problem would repeat itself if Respondent were to be reassigned to another public school within the DISD, -- so long as Cathy Bratton remains at Nathan Adams Elementary School (or at some other DISD school whereat Respondent is not working).

44.
Respondent's absences during 1996-1997 were excessive.
45.
Respondent's priorities and actions related to preparing her students for the TAAS and/or ITBS exams likely were unsatisfactory.

46.
Respondent has already been punished for her deception, unexcused absences, and insubordination during April of 1996.

47.
Respondent has not yet been punished for her March 1997 attendance at a church-related conference out-of-state despite advance disapproval regarding same, as is shown by Employer's Exhibit 6.  

47a.
In particular, Respondent was attending an out-of-state church-related function that she was told was unapproved, and she was warned that attending such a function would place her job in jeopardy, at least in the eyes of Cathy Bratton.   

47b.
On the issue noted in Finding #47a (above), Respondent is insistent that the word "jeopardy" was not used by Principal Bratton in this conversation, and Bratton is insistent that it was.  This is a classic "swearing match", but Bratton's testimony accords with prior documentation of her dealings with Respondent, as well as being consistent with the March 1997 documentation that Principal Bratton generated shortly after this event. 

48.
The evidence of what was a DISD official board policy, -- as opposed to a prevailing practice at Nathan Adams Elementary School, -- was unclear in many material points.  Accordingly, I do not find that Respondent failed or refused "to comply with policies, orders, and directives of the Board".


IV.   CONCLUSIONS of LAW
1.
This case's processing has provided to the Respondent Due Process as that term is used in the 5th and 14th Amendments of the U.S. Constitution.  Also, the similar state-law concept used in the Texas Constitution, "due course of law", has been provided to the Respondent.

2.
The pleadings and trial evidence of the Respondent did raise and address the issue of religious discrimination/retaliation, largely based on DISD's alleged failures to provide Respondent with constitutionally (and statutorily) mandated efforts of "reasonable accommodation" -- regarding her sincerely held religious beliefs.

2a.
Respondent's sincerely held religious beliefs are directly related to her right to freely exercise her religious beliefs, and those "free exercise" rights are a component of her 1st Amendment rights (which 1st Amendment rights are deemed incorporated into the 14th Amendment's Due Process Clause, pursuant to the "incorporation doctrine").

2b.
Of course, some employees' claims involving "religious convictions" and "free exercise rights" are, -- when subjected to the scrutinies of 1st Amendment case-law analysis, -- found to be mere "preferences" that federal law does not recognize as requiring "reasonable accommodation" for, as 42 U.S.C. §2000e(j) indicates.

2c.
The pleadings and evidence of the Petitioner (DISD) did raise and address the issue that Respondent used religious discrimination and/or religious discrimination-related retaliation as a façade for insubordination, deception, and excessive/unexcused absenteeism.

3.
The pleadings and evidence of the Respondent did raise and address the issue that Respondent properly utilized sick leave by taking off work pursuant to the advice and direction of a health care professional, Dr. Janice Beal, a psychologist/psychology professor based out of Houston.
   

3a.
Respondent visited Dr. Beal in Houston on Friday, April 18, 1996, but prior thereto Respondent missed a day of work (i.e., April 17, 1997, based on being "sick").  Also, during that same trip to Houston Respondent attended and gave a work-shop presentation at the Alpha Kappa Alpha conference time-frame.  It is of probative significance that the Alpha Kappa Alpha trip was not a "tack-on" event which Respondent added to her Houston visit (since she was already planning to be there on 4-181-997 to see Dr. Beal, for professional reasons), because Respondent's pre-arranged status (and calendar) as a work-shop speaker/presenter at the Alpha Kappa Alpha sorority conference indicates that the initial reason for selecting the April 17-18, 1997 absence was the sorority event, with the visit to Dr. Beal apparently being the subsequent add-on.

3b.
Respondent did not work on Thursday, April 17, 1997, yet did attend a sorority meeting in Houston that day
 -- while being absent from work from being "sick".  

3c.
It was not until the next day (after Respondent's exhausting day of "work" at the Alpha Kappa Alpha sorority conference), Friday, April 18, 1997 that Respondent visited with Dr. Beal,
 due to Respondent's decision to schedule an appointment that would not conflict with her active participation at the sorority conference.  

3d.
If visiting Dr. Beal is the bona fide reason (i.e., the real reason) for Respondent's absenteeism in mid-April 1997, then is provides an excuse for Respondent's absenteeism on April 18, 1997 (but it does not satisfactorily excuse her absence on April 17, 1997 as a "sick" day), notwithstanding the fact that she attended a sorority meeting in Houston during that the same time-frame.

3e.
The relationship between Respondent and Dr. Beal is a mixture of friendship and psychologist-counselee.
   The pleadings and evidence of the Petitioner (DISD) did raise and address the issue that Respondent used her emotional stress problems and personal friend's status as a licensed psychologist as a façade for insubordination, deception, and excessive/unexcused absenteeism.

4.
There was no credible evidence of any racial discrimination by any DISD administrator toward the Respondent, with respect to the administrative/disciplinary actions taken by DISD.

5.
As a matter of Due Process I will limit the basis of this termination proceeding to those (alleged) offenses that arose on or before April 11, 1997 -- since the letter necessarily implies to the Respondent that this disciplinary action is based on events that occurred on or before April 11, 1997.  The main import of this is that the Respondent's Houston trip (and the related "sick leave" absence) cannot be -- in this proceeding -- the legal/factual basis for firing the Respondent.  

5a.
However, Conclusion # 4 (above) does not necessarily mean that no facts occurring after 4-11-1997 can be admitted to show patterns of continuing conduct, e.g., a continuing willingness to mislead.

6.
Whenever expert testimony is introduced into the trial record, without a timely objection (as to admissibility), such testimony may be considered by the trier of fact.  However, even without an objection as to admissibility, all such expert opinions should be scrutinized as to their probative weight and relevance.  

6a.
Also, even if opinion evidence is offered (and admitted) without any objection, the presiding C.I.H.E. is nevertheless duty-bound to consider it only to the extent that the rules of evidence allow such.

6b.
In order to evaluate the probate value of expert testimony provided by an expert, this C.I.H.E. is guided by the expert witness precedents in the following two cases, Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) (construing Rule 702 of the Federal Rules of Evidence), and E. I. DuPont de Nemours and Co. v. Robinson, 923 S.W.2d 549, 556 (Tex. 1995) (adopting the federal Daubert as Texas law, while construing Rule 702 of the Texas Rules of Civil Evidence).  A helpful discussion of these two ruling cases is provided in Allene Evans' article, "Coping with Daubert and Dupont:  Litigation Strategy and Expert Witnesses", Texas Business Litigation (State Bar of Texas, Spring 1997), at pages 4-7, q.v.
6c.
The two key inquiries a trial court must use, in order to apply the Daubert/Dupont doctrine's view of Rule 702's evidentiary standards (regarding expert opinion testimony), are:  


(1)
scientific
/expert knowledge (a reliability issue); and


(2)
helpfulness to the trier of fact (a relevance issue).

6d.
On the former point, reliability, the expert's opinion may be scrutinized by the following four criteria:


(1)
whether the expert's theory or technique can be and has been tested (by a verification/falsification test);


(2)
whether the expert's theory or technique has been subjected to publication and/or other peer review;


(3)
whether the expert's technique or methodology has an acceptable and known or potential rate of error; and


(4)
whether the expert's theory or technique/methodology has been generally accepted by the relevant community of peers in that expert's discipline (e.g., by the relevant sector of the scientific community of that's expert's discipline).

Daubert, 113 S.Ct. at 2794-2797.  

6e.
It should be noted that the U.S. Supreme Court's ruling in Daubert specifically refused, in a blanket manner, to subject all expert testimony admissibility to popularity "winds", risks, and expert community fads (in a manner vulnerable to "peer pressure"  reminiscent of the Emperor's New Clothes), -- by the high court's disapproval of the strictly-generally-accepted rule of Frye v. United States, 54 App. D.C. 46, 47, 293 F. 1013, 1014 (D.C. Cir. 1923), quoting from Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 169 (1988).  

6f.
The Texas Supreme Court has recently indicated that it will review Daubert/DuPont-oriented expert witness admissibility problems against an "clear abuse of discretion" standard.  See United Blood Services v. Longoria, 938 S.W.2d 29 (Tex. 1997).

6g.
Thus, the "general acceptability" of an expert's methodology is relevant (and may even be highly relevant), but it is not per se dispositive of whether an expert's opinion is admissible and/or may be relied upon by a trier of fact.

6h.
The opinion testimony offered by Respondent's witnesses (who testified as "experts" -- due to waived objections) did not provide this trier of fact with sufficienlty persuasive testimony regarding the reliability of the expressed opinions' underlying factual bases and/or the underlying methodological foundations, -- and the result is that I have found such experts' opinion testimony admissible, yet only worthy of minimal probative "weight"
 -- in relation to the material facts and ultimate issues disputed in this case. 

7.
The DISD failed to attempt to "reasonably accommodate" the religious beliefs of the Respondent.  This failure by DISD arose from Cathy Bratton's administrative decision-making, nonfeasance, and communications with Respondent, in conjunction with Cathy Bratton following the advice (or lack of advice) from whoever it was at DISD (or their law firm) that advised her on how to proceed on with Cathy Bratton's intent to terminate Respondent).  

7a.
Moreover, DISD did not introduce any strong or meaningful evidence of the potential burden ("hardship") to DISD if it were to reasonably accommodate Respondent's absences (while she attended national church-related events).

7b.
However, this breach of duty did not proximately cause an excuse-generating injury to Respondent's religious rights, since Respondent testified that her attendances would not have occurred if it had been clear to her that she would jeopardize her job for such attendances.  

7c.
Thus, the failure to provide "reasonable accommodation" in this case, on this record, does not provide Respondent with a legally efficacious defense or excuse (that would shield her from any disciplinary consequences for her attendance-based insubordination and/or for her attendance-based "excessive absences"), -- since Respondent's own testimony indicates that her religious activities were more of a "preference" than they were a religious "conviction" arising from a sincerely held religious belief.

7d.
It is very important that the DISD, including whatever law firm the DISD hires for its pre-litigation legal advice, learn to read (and practice) statutes that govern specific matters (such as "reasonable accommodation" issues).
  

7e.
It is unfortunate when a school district ignores, as DISD did in this case, the seriousness of and need for approaching a Title VII-oriented dispute based upon a very careful respect for the actual text of the law and/or for the resultant legal rights of those who having positions that conflict with DISD's preferences.

8.
In light of the above-noted "incorporation doctrine" (whereby key portions of the Bill of Rights are applied to the states via the 14th Amendment, and thus also to state-recognized governmental entities such as independent school districts), this C.I.H.E. hereby relies upon 4th/14th Amendment jurisprudence, and hereby applies the civil equivalent of the "exclusionary rule" -- such that the absence of the Respondent while she attended the Denver conference (during 1996) cannot be used as an administrative basis or as an evidentiary basis for terminating Respondent.  

8a.
In other words, any administrative or evidentiary use of the hotel FAX (sent to "Jackye"),
 if used against the Respondent (in a manner that included the telephone numbers she called), violates or would violate her Due Process rights, due to the "exclusionary rule".  For a censored use of said hotel FAX, see Respondent's Exhibit 3 (and the trial record accompanying that exhibit's identification).

8b.
This application of the 4th Amendment's "exclusionary rule" does not prevent this trier of fact from considering the fact that the Respondent, in open court, admitted that she was attending the Denver conference during 1996, and that she then lied
 to Cathy Bratton about her whereabouts, and lied about the reason she was absent form work during those two weeks in 1996.

9.
On the record in this case, there is not sufficient evidence to conclude that Respondent breached her employment contract by violating any of the following standards: 

a)
DF (Local) number 1 (regarding Board policies); 

b)
DF (Local) number 2 (except as to the catch-all clause
 regarding conduct that is "contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District";

c)
DF (Local) numbers 18 and 19 (regarding false records); and

d)
DF (Local) number 24 (regarding causing the public to lose confidence in the DISD's administration or integrity).

10.
On the record in this case, there is at least a preponderance of evidence to establish the DISD's case against Respondent on the following points, showing that Respondent materially breached her employment contract by violating the following standards: 

a)
DF (Local) number 20 (regarding insubordination); 

b)
DF (Local) number 25 (unsatisfactory conduct -- and/or the employee's retention is detrimental -- at least to the elementary school where Cathy Bratton serves as principal);

c)
DF (Local) numbers 31 (regarding excessive absences -- the key problem in this case, mixed with insubordination); and

d)
DF (Local) number 32 (regarding "good cause" -- being shown in this case by the totality of violations and detriments caused by any continued employment of Respondent at Cathy Bratton's elementary school).

11.
Respondent's failure to follow school policies regarding her absences before and after district holiday time-frames is a specific example of insubordination, excessive absences, detriment to the school, and "good cause" for termination.

12.
Respondent should receive appropriate disciplinary action.


V.   RECOMMENDATION

In my above-noted capacity as the independent hearing examiner appointed by the texas Education Agency (in this case), -- and after considering the foregoing Findings of Fact and Conclusions of Law, -- I suggest and recommend that the following be done in the form of an appropriate order:

1.
The above-noted Findings of Fact and Conclusions of Law should be adopted (for this case).

2.
The Board should determine that the Respondent should not be returned to duty at Nathan Adams Elementary School or in any other DISD school whereat Cathy Bratton is an administrator.

3.
In light of the Respondent's 30 years of service as a teacher, -- and since this case has not proved or directly focused seriously developed evidence suggesting that Respondent is a detriment to her students, -- the Board should seriously consider disciplining the Respondent with a consequence lesser than termination (unless the Board is convinced that the Respondent's behavior has been both willful and deceptive).

4.
The Board should conclude that termination is warranted.
5.
The Board may (and perhaps should) decide to mercifully grant a lesser sanction to the Respondent (perhaps as a consent decree), -- such as a suspension without pay for a time-frame that is long enough to adequately deter the Respondent from any insubordination, excessive absenteeism, and the like in the future.

6.
The Board should expand or otherwise improve it training policies and practices regarding administrators' awareness and sensitivity to the civil rights of DISD teachers, -- especially with regard to teachers' privacy rights and teachers' religious liberty-related rights, some of rights which must be reasonably accommodated as a matter of constitutional and/or statutory law.

7.
Petitioner's recommendation should be granted; alternatively, Respondent should receive some form of serious disciplinary action (to deter future misbehavior) other than full termination.


SIGNED  and  ISSUED  this 4th day of July,  A.D. 1997.

__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING

FAXed on this the 4th of July, A.D. 1997, to:
Craig Capua, Esq. @ 214/941-1399
Jim Barklow, Esq. @ 214/363-0813
10,500+ words
    �This requirement is content-oriented:  "notice pleading" (to borrow from the federal concept) identifies and/or "frames" the case-dispositive issues, etc.  


	Counsel may use traditional pleading-like documents like petitions or complaints, answers, amended pleadings, etc.


    �Of course, discovery can be used to "flush out" key facts.


    �"Fact witness" status is presumed unless otherwise indicated.


A failure to designate a witness as an expert witness is presumed as prejudicial to the opposing party, in light of the Texas Rules of Civil Evidence relating to expert witnesses.  Nevertheless, this examiner takes judicial notice that: (1) school principals and vice-principals are presumed to be experts in the area of school administration, e.g., with regard to administrative decision-making on issues of teacher competence, safety of children, etc.; and (2) a parent is presumed to be an expert regarding his/her own child, e.g., on their children's behavior patterns, relational/social skills, personality, etc.  Thus, principals, vice-principals, and parents may sometimes testify in a manner that includes hearsay on which they relied in their decision-making, but any such hearsay will sometimes be admitted -- not for proving the truth of the matter asserted via the hearsay, but only for the limited purpose of showing that the information was relied upon by the expert witness in forming an opinion.  (See Tex.R.Civ.Evid. Rule 703.)


    �See, accord, the trial transcript at page 675.


    �FAXed on Thurs., July 3, 1997 at about 6:30 am.


    �Respondent admitted that she had misrepresented her reason for being out of work during two weeks of April 1996 (i.e., the weeks beginning with 4-15-1996 and 4-22-1996), as is shown by Employer's Exhibit 10, Admission #20, in conjunction with her trial testimony.


    �Employer's Exhibit 4 (5-day suspension without pay in 1996, without the referenced supporting "Exhibit B" being attached).


    �Alpha Kappa Alpha.


    �Alpha Kappa Alpha.


    �See, accord, Employer's Exhibit 3, 2nd page.


    �Employer's Exhibit 7.


    �shown as the last page of Employer's Exhibit 1.


    �E.g., see Tr. at pages 515-521, 674.


    �Tr., pages 606-607.


    �See Employer's Exhibit 9 and Cathy Bratton's testimony regarding the TAAS exam preparation process (and the Iowa Test of Basic Skills), as well as her testimony regarding the TAAS exam scores achieved by Respondent's students, and regarding related teacher competency/performance topics.


    �Tr., page 538.


    �Tr., pages 606-622, especially page 612-615, 621-622.


    �See, accord, Respondents' evasive testimony in the trial transcript at pages 606-622, especially page 612-615, 621-622, as she described her historically evasive behavior regarding her taking "sick" leave to attend the Alpha Kappa Alpha sorority in Houston during April 17-18, 1997 -- at which conference was a key speaker/presenter.  


	This line of testimony suggests that the Houston trip was primarily a personal business trip for the Respondent, for which she "added" a psychologist visit to "qualify" the visit as a trip based on "sick" leave.  


	The fact that Respondent wore her self out in Houston, and wore her voice out (due to her doing sorority work-shop speaking -- at a time she was supposedly trying to relax and to heal from her problem of emotional stress build-up) is, at the very least, very suspicious.


    �See Employee's Exhibit 3 (which is admitted per pages 644-646 of the trial transcript), and the accompanying/related testimony about that document by Cathy Bratton (Tr. at pages 297-315, especially at pages 310-312) and Respondent (Tr., pages 462-465).


    �Tr., pages 310-312, pages 644-646.


    �See, accord, Rev. Holmes testimony (Tr., pages 242-243).


    �See Employee's Exhibit 3 (which is admitted per pages 644-646 of the trial transcript), and the accompanying/related testimony about that document by Cathy Bratton (Tr. at pages 297-315, especially at pages 310-312) and Respondent (Tr., pages 462-465).


    �For example, DISD administrative employees should be trained to be sensitive to "religious practice" as that term is defined in 42 U.S.C. § 20002(j), and related basic principles regarding the federal doctrine of "reasonable accommodation":





(1)	where an employee has a bona fide belief (a "sincerely held religious belief", i.e., a consistently observed "religious conviction") that compliance with an employment requirement or directive conflicts with; and





(2)	the employee informs the employer about the conflict the employee is confronted with, since the employment requirement or directive conflicts with some aspect of that employee's religious faith/religious practice; and





(3)	the employee is discharged, noticed for discharge, or is otherwise the subject of negative disciplinary action due to the employee's refusal to comply with the employer's faith-offending requirement or directive.





See, accord, Turpen v. Missouri-Kansas-Texas Railroad, 736 F.2d 1022, 1026 (5th Cir. 1984); Johnson v. Angelica Uniform Group, Inc., 762 F.2d 671, 673 (8th Cir. 1985); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1486 (10th Cir. 1989), cert. denied, 495 U.S. 948 (1990).  See also, accord, 42 U.S.C. § 2000e(j).


    �See, accord, Tr., pages 410-411 and 415-425 and 435-439.


    �See, accord, Employer's Exhibit 9 and related trial testimony by Cathy Bratton.  This testimony was later questioned on cross-examination, resulting in testimony that shows Exhibit 9 is not a true "business record" -- however, the information contained on said exhibit was the subject of Cathy Bratton's testimony and is admissible as a writing used to refresh Bratton's recollection regarding her memory of the TAAS results for Respondent's students.


    �In this context the word "standardized" is contrasted with individualized disciplinary documentations, in that the appraisal form is used in evaluating DISD teachers routinely (and not just in anticipation of taking disciplinary actions).


    �Compare, accord, Tr. at pages 251, 666-668, and 670-674.


    �See Tr., at pages 670 and 672.


    �See Tr., at pages 670 and 672.


    �See Tr., at pages 670 and 672.


    �out of "fear" and/or a desire to avoid tension, etc.


    �sometimes including statements against her interest.


    �DISD's attempt to portray Employer's Exhibit 9 as a DISD "business record" was communicated at trial in less than fully candid manner, as cross-examination later revealed.  


	However, considering the overall context and evidence of this case in tis entirety, I have not reached a satisfactory explanation for my overall discomfort and suspicions regarding the Respondent's repeated evasiveness, her lapses of memory on evidence-sensitive and evidence-significant points, considering such in light of credibility-related inconsistencies in Respondent's testimony.  


	These credibility issues have influenced this trier of fact to rely more on Cathy Bratton's testimony (regarding disputed memories of their oral communications) than on the Respondent's testimony, in many instances where their respective testimonies conflict.


    �See Employer's Exhibit 4.


    �See also, accord, Riley v. Bendix Corp., 464 F.2d 1113 (5th Cir. 1972) (noting that where a neutral employment rule/practice has a religiously significant impact on a religious employee than on other employees, such that the law recognizes a "disparate impact" on employees having that religious conviction, the employer has a duty to make "reasonable accommodations" to eliminate or to mitigate the "disparate impact"); EEOC Decision No. 71-779 (1970), CCH Employment Practices Guide ¶ 6180. 


    �See, accord, Suson v. Zenith Radio Corp., 763 F.2d 304 (7th Cir. 1985) (firing for insubordination was not a pretext for religious discrimination); Ali v. Southeast Neighborhood House, 519 F. Supp. 489 (D. D.C. 1981) (firing for insubordination was not a pretext for religious discrimination); Gaballah v. Roudebush, 421 F. Supp. 475 (N.D. Ill. 1976) (demotion for insubordination and/or for confrontational disrespect toward superior was not a pretext for religious discrimination).


    �See Tr., pages 326-328, 336, 347.


    �See Tr., page 368.


    �Tr., pages 347-348.  On page 352 Dr. Beal indicates that her psychological counseling sessions are non-directive.


    �Tr., pages 347-348.  On page 352 Dr. Beal indicates that her psychological counseling sessions are non-directive.


    �See, accord, Tr. at page 370.


    �"Scientific" evidence is a subset of the larger set of admissible expert testimony.  (See Rule 702, Texas Rules of Civil Evidence.)  In addition to "scientific" expertise, an expert may profess to have "technical" or "other specialized knowledge".  


	For examples, expertise may be demonstrated in technical areas and disciplines (other than the "sciences") such as jurisprudence, music, art, history, cuisine, landscaping, advertising/marketing, sports, foreign languages, communications, drama, story-telling, literature, hunting, video/photography, tomato-farming, journalism, banking, hotel/motel management, truck-driving, carpentry, etc.


    �The "clear abuse of discretion" standard appears to be similar to the "manifestly erroneous" standard adopted by the Fifth Circuit Court of Appeals, which federal standard is illustrated in United States v. 14.38 Acres, 80 F.3d 1074 (5th Cir. 1996).


    �i.e., based upon the record of evidence before me.


    �See page 298 of the trial transcript.


    �See pages 299-304 of the trial transcript.


    �See Employee's Exhibit 3.


    �Respondent admitted that she "lied" to Cathy Bratton.


    �The catch-all clause is so vague that I hesitate to base any part of my conclusions of law (regarding contract breaches by the Respondent) on that portion of the DISD standards, since there are several specific violation grounds herein for me to rely upon.
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