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I.

Statement of the Case

Pending before the Hearing Examiner is an appeal of the Houston Independent School District's ("HISD") recommendation to terminate Ms. Scott-Austin's employment.


By letter dated March 6, 1998, HISD notified Ms. Scott-Austin of the recommendation to terminate her employment. (HISD Ex.2).  The recommendation to terminate Ms. Scott-Austin's employment was made pursuant to Section 5(d) of her continuing teacher's contract.  Specifically, HISD asserts that Ms. Scott-Austin violated her contract by her alleged repeated failure to comply with official directives and established school board policy.  (HISD Ex.2).  Ms. Scott-Austin timely appealed the recommendation and requested a hearing before an independent Hearing Examiner.

II.

 Findings of Fact


After due consideration of the credible evidence and the matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following findings of fact


1.
At all times relevant to this matter, Respondent has been employed by HISD pursuant to the provisions of a continuing contract.  


2.
According to Section 5 of her contract, Respondent “may be discharged by [the District] . . . during the school year for one or more of the following reasons:  (a) immorality; (b) conviction of any felony or other crime involving moral turpitude; (c) drunkenness; (d) repeated failure to comply with official directives and established school board policy; (e) physical or mental capacity preventing performance of the contract of employment; and, (f) repeated and continuing neglect of duties.”


3.
On March 6, 1998, the Superintendent of HISD presented Mable Scott-Austin with a letter authorized by the Board of Trustees which notified her that her continuing contract was recommended for termination for repeated failure to comply with official directives and established board policy.

4.
On March 13, 1998, through her attorney, Christopher Tritico, Mabel Scott-Austin notified HISD in writing  of her intent to appeal her termination and requested a hearing before an independent hearing examiner.

5.
C. Pat Ellis was notified on March 18, 1998, of his selection as Certified Hearing Examiner to conduct the hearing in this dispute.  The assignment was accepted on March 18, 1998.

6.
The parties, in writing, waived the requirement that the recommendation of the hearing examiner be received within 45 days of the date on which the commissioner received the request for a hearing.

7.
Over the years that she has been employed by HISD, Respondent has been assigned to numerous campuses throughout the District.  [Tr. 589, 977-80]


8.
In August 1990, Respondent was administratively transferred to Dodson Elementary.  [Tr. 587-88]  Respondent was assigned to Dodson for the 1990-91 through 1994-95 school years.


9.
Dr. O. D. Curtis was the principal of Dodson Elementary at times relevant to this proceeding.  [Tr. 584]


10.
On August 28, 1990, the first day of class for students, Dr. Curtis requested that Respondent assist him in covering a class pending the arrival of a substitute teacher.  Respondent inquired in a confrontational and unprofessional tone whether Dr. Curtis was “using [her] as a substitute teacher?”  [Tr. 590-91]  As a result of this exchange, Dr. Curtis prepared a memorandum on that same date wherein he advised Respondent that he expected her to work as a “team member” on the campus.  [Tr. 591; HISD 48]  Respondent refused to acknowledge receipt of the memorandum.  [Tr. 591-92]


11.
During the years that Respondent was assigned to Dodson, Dr. Curtis was forced to intervene in a number of disputes involving Respondent and other staff members, including two fellow teachers (Ms. Mack and Ms. Wright), the school secretary (Ms. Turner), and a clerk (Ms. Guerra).  [Tr. 594, 598-99, 611-13; HISD 51, 52, 53, 58, 59]  Following a loud verbal confrontation  between Respondent and a fellow resource teacher, Gwendolyn Wright, in September 1992, Dr. Curtis issued Respondent a series of directives regarding her conduct.  Specifically, Dr. Curtis directed Respondent to “behave in a professional manner” and to “refrain from . . . yelling and hollering in an angry manner, while on the school campus.”  [Tr. 612-13; HISD 59]

12.
Respondent also behaved in an unprofessional and insubordinate manner toward Dr. Curtis.  In September 1992, Respondent requested an “emergency” conference with Dr. Curtis.  During the conference, Respondent stated as follows to Dr. Curtis:  “If you keep making my life miserable, I’m going to return the favor and I will make it more vigor [sic.]  Stay off my back.  I mean it. If you start writing letters, I will start, too.  I mean stay off my back.”  [HISD 55, 56]  Dr. Curtis had no idea what provoked Respondent’s comments.  [Tr. 605]  Following the incident, Dr. Curtis prepared a memorandum wherein he advised Respondent that her acts of insubordination were unacceptable and “[would] not be tolerated.”  [Tr. 607-08; HISD 56]  Dr. Curtis called Respondent over the loud speaker in Respondent’s classroom to request that she come to the office in order to obtain her signature on the memorandum in acknowledgement of her receipt of the document.  When Respondent did not report as directed, Dr. Curtis called Respondent over the building “all call” speaker.  Respondent appeared in the office at 3:17 p.m. and informed Dr. Curtis that because it was near 3:30 p.m., she did not have time to read and sign the memorandum.  Respondent then departed Dr. Curtis’ office without signing the memorandum as directed.  [Tr. 609-10; HISD 57]

13.
In May 1994, Respondent was directed on several occasions to submit completed Scantron sheets to Dr. Curtis to be utilized in connection with a Medicaid Administrative Case Management Time Study.  Respondent failed to complete the time study as directed.  [Tr. 627-28; HISD 68]  Dr. Curtis prepared a memorandum in reference to her failure to complete the time study Scantrons wherein he advised Respondent “of the importance of [her] cooperation in participating in future requests relating to fulfilling [her] job responsibilities.”  [HISD 68]

14.
By memorandum dated October 5, 1994, Dr. Curtis directed Respondent and the other Dodson resource teachers to submit updated class rosters to the office by October 7, 1994.  Dr. Curtis specifically requested in his memorandum that the teachers identify those students receiving consultation services.  [Tr. 628-29; HISD 69]  Respondent did not submit an accurate roster reflecting the information requested by Dr. Curtis.  [Tr. 629; HISD 70]  

15.
On November 11, 1994, Dr. Curtis again directed Respondent, in writing, to “update, with accuracy, [her] student roster” and to specifically identify those students receiving consultation services.  Dr. Curtis further advised Respondent that such information was to be submitted by November 16, 1994, and that her failure to comply with the directive could “result in further disciplinary action.”  [Tr. 630-31; HISD 70]   

16.
Respondent submitted a memorandum to Dr. Curtis on November 16 containing a list of student names.  The memorandum was not, however, in compliance with Dr. Curtis’ November 11 directive as it did not provide the additional information requested  (e.g., an indication of students receiving consultation services and/or the times particular students were assigned to Respondent’s resource class).  [Tr. 631; HISD 71] 

17.
Respondent’s November 16 memorandum to Dr. Curtis contained the following statement:  “Stop harrassing [sic], intimidating, and threatening me.”  [HISD 71]  Such comment was not an appropriate response to Dr. Curtis’ reasonable request for information.  [Tr. 631-32]  Further, including the statement on a memorandum purporting to be Respondent’s class roster constituted an act of insubordination.  [Tr. 632]

18.
On December 2, 1994, Dr. Curtis issued a memorandum to  Respondent directing her for the third time to submit an accurate student roster.  Specifically, Dr. Curtis directed Respondent to provide the name of each student assigned to Respondent and to indicate the following next to each student’s name:  (1) grade; (2) time period he/she is in Respondent’s class; and, (3) the subject taught at that time.  [Tr. 632-33; HISD 72]   Dr. Curtis further directed Respondent to refrain from writing comments of the type included in her November 16 memorandum on work-related documents.  [Tr. 633; HISD 72]  In addition, Dr. Curtis advised Respondent that “repeated failure to follow administrative directives” would result in the “termination of [her] employment with [HISD].”  [HISD 72]. 

19.
Respondent submitted a memorandum dated December 9, 1994, in response to Dr. Curtis’ December 2 directive concerning the submission of an accurate student roster.  [HISD 73]  However, Respondent did not furnish the information requested by Dr. Curtis in the format he had directed.  [Tr. 634]  Dr. Curtis could not discern from the memorandum submitted by Respondent the specific amount of instructional time Respondent’s students were receiving in any particular subject.  [Tr. 634-35]

20.
Throughout the fall semester of the 1994-95 school year, Respondent wrote numerous memoranda to Dr. Curtis complaining that she had not received adequate instructional supplies or equipment. [Tr. 635; see, e.g., HISD 74, 78, 81, 85, 89]  Dr. Curtis personally investigated Respondent’s complaints and found that Respondent had, in fact, received adequate supplies and equipment.  [Tr. 636-40; HISD 80, 82, 94]  Nevertheless, Respondent accused Dr. Curtis of acting “unfairly” and engaging in “administrative procrastination” with respect to her request for supplies and materials.   [HISD 78]  

21.
Dr. Curtis visited Respondent’s classroom on October 28, 1994 and, while he was there, asked for certain information pertaining to Respondent’s daily instruction of her students.  [Tr. 657]  Respondent advised Dr. Curtis that the requested materials were at her home.  [Tr. 648; HISD 86]  Dr. Curtis requested that Respondent immediately return the materials to school.  [Tr. 648] Respondent did not comply with Dr. Curtis’ directive.  [Tr. 648]  Although Respondent later claimed that she had returned to the school what she could find, Respondent never produced the materials to Dr. Curtis as directed.  [Tr. 648; HISD 86]  Respondent later addressed a memorandum to Dr. Rod Paige, the Superintendent of Schools, and various other HISD administrators claiming that she had been publicly reprimanded by Dr. Curtis and, further, alleging that his actions on October 28 constituted “harassment.”  [Joint 87]

22.
On November 14, 1994, Dr. Curtis visited Respondent’s classroom for the purpose of delivering his November 11 memorandum requesting an accurate class roster.  When Dr. Curtis attempted to hand the memorandum to Respondent, she responded in a loud and unprofessional tone:  “Mr. Curtis, do you want to end up in Court?  You are harassing me.  You have written me three letters in the last month.  I want to be as nice to you as you are to me.  If you make my life miserable, Mr. Curtis, with every fiber in my vein I am going to fight you back!  Now if you continue doing this, there is no height that I won’t go to to get you off of me!  Are you writing anybody else any letters?  Are you writing anybody else any letters?  My husband has told me whatever it takes, we will fight you all the way, you understand?  What in the devil is wrong with you that you are harassing me?  I am sick of it!  Now if we have to go to Rod Paige, Commissioner Meno, whatever it takes, believe you me, I am going to do it!”  [Tr. 653-54; HISD 90]  Respondent’s conduct on November 14 was not in compliance with Dr. Curtis’ prior directives that Respondent conduct herself in a professional manner and that she refrain from “yelling and hollering in an angry manner while on the school campus.”  [Tr. 655; see HISD 59]

23.
Dr. Curtis attempted to deliver a memorandum dated November 30, 1994, to Respondent concerning her actions on November 14.  In the memorandum, Dr. Curtis advised Respondent that her conduct on November 14 was unacceptable and would not be tolerated.  Dr. Curtis again directed Respondent “to stop yelling and hollering in an angry manner” and, further, advised Respondent that her “repeated failure to follow administrative directives [would] lead to the termination of [her] employment with HISD.”  [HISD 90]  Respondent refused to acknowledge receipt of the memorandum.  Instead, Respondent submitted memoranda dated December 5, 1994, to Dr. Curtis and his immediate supervisor, Southeast Area Assistant Superintendent Sylvia Macy, wherein Respondent charged, inter alia, that Dr. Curtis had “harasse[d], threaten[ed], and intimidate[d]” her.  [Joint 92, 93]  Respondent’s statements in the December 5 memoranda were not an appropriate response to Dr. Curtis’ reasonable actions.  [Tr. 631-32]  Further, Respondent violated Dr. Curtis’ December 2 directive to refrain from including such comments in work-related documents.  [See HISD 72]

24.
In January 1995, Respondent was involved in an altercation with an HISD SERS coordinator who, at the time, was assisting Respondent with supplies and materials for one of Respondent’s students.  [Tr. 662-63]  Respondent claimed that she had been assaulted by the SERS Coordinator and was subsequently placed on assault leave, pending an investigation by the District.  [Tr. 662-62, 666-68, 670; HISD 103]  Respondent’s allegations, however, could not be confirmed by the District’s Investigation Team.  [Tr. 670, 672; HISD 103]  Likewise, Dr. Curtis’ investigation did not reveal that the SERS Coordinator had acted improperly.  [Tr. 666]  Respondent did not return to Dodson following the incident with the SERS Coordinator.

25.
On February 8, 1995, Dr. Curtis received a total of eight (8) different memoranda from Respondent purporting to be in reply to various memoranda authored by Dr. Curtis.  [Tr. 659-60; Joint 97]  Collectively, the memoranda were unprofessional and insubordinate in tone and content.  In addition, the memoranda contained statements and comments in direct violation of the directive Dr. Curtis had issued to Respondent on December 2, 1994, concerning the inclusion of accusatory and unprofessional comments on work-related documents (e.g., “Be reminded that repeated and willful false statements by you with threats of disciplinary action is [sic] discriminatory, harassment, and unethical.  Cease and desist making false statements.”).  [Tr. 660-62; see HISD 72]  

26.
Dr. Curtis conducted a conference with Respondent and her attorney on May 8, 1995, to review and discuss the Assault Investigation Report prepared by the District’s Investigation Team.  [Tr. 674]  During the meeting, Respondent requested a transfer to another campus upon her return to duty.  [Tr. 674; HISD 104]  Respondent’s transfer request was approved by Dr. Curtis and Dr. Andre Hornsby, District Superintendent for the South Central District.  [HISD 104]  In the event she had not requested a transfer, Dr. Curtis intended to initiate a recommendation for termination of Respondent’s employment based on her repeated and continuing failure to follow administrative directives.  [Tr. 674-75]

27.
At various times relevant hereto, Respondent received clearly outstanding appraisal assessments as a teacher. 

28.
Respondent transferred to Barbara Jordan High School for the 1995-96 school year.

29.
Prior to the commencement of the 1996-97 school year, Respondent applied for a position at Sharpstown High School (“SHS”).  She was not selected for the position for which she initially applied.  [Tr. 345]  However, subsequent to her interview, a vacancy opened for the position of Vocational Adjustment Coordinator (“VAC”).  Respondent agreed to accept the position.  

30.
The VAC is responsible for providing instruction in the area of career orientation, prevocational information, and job readiness skills.  The VAC is also responsible for securing job training stations for special education students and for providing supervision and counseling to help special education students adjust and succeed in their job training placement. 

31.
Lucille Maggi is and was at all times relevant to this proceeding the principal of SHS. Geraldine Gibson is and was the Assistant Principal in charge of Curriculum and Instruction.  

32.
During the first week of duty for the 1996-97 school year, Ms. Maggi was requested by a teacher to intervene in a situation in the campus Xerox room involving “one of your [Maggi’s] new people.”  As the teacher was explaining the situation to Ms. Maggi, Respondent approached and began speaking to the teacher. Respondent and the other teacher continued to banter back and forth regarding the Xerox room situation, despite Ms. Maggi’s efforts to move the group into a conference room.  Investigation by Ms. Maggi concluded that both teachers (Respondent and the other teacher) had acted in an unprofessional manner.

33.
Over the course of the next two years, Respondent continued to experience difficulty interacting with SHS staff members.  [Tr. 352, 69].

34.
During the 1996-97 school year, Respondent invited numerous speakers  to SHS campus to augment her students instruction.


35.
Respondent enjoyed her position as VAC at SHS.


36.
During the 1996-97 school year, Respondent began complaining to the school financial clerk and Charles Laub, the Special Education Department Chairperson, that she had not received adequate funds to run her program.  [Tr. 62]  Respondent later brought her complaints directly to the attention of Ms. Maggi by memorandum dated February 24, 1997.  [Joint 10]  In her memorandum, Respondent alleged that Mr. Laub had not allocated departmental funds on an equal or fair basis to department members.  Respondent also claimed that she had spent “excessive amounts” of her personal funds.  In addition, Respondent requested that the department aide be assigned to her on a daily basis.  Ms. Maggi investigated the various issues raised in Respondent’s memorandum and found that Mr. Laub had acted appropriately in his decisions with respect to departmental funds and the assignment of the aide.  [Tr. 64-67; HISD 11]

37.
As the 1996-97 school year progressed, Ms. Maggi and Ms. Gibson observed a growing tension between Respondent and Mr. Laub.  [Tr. 68, 349]  In particular, Ms. Gibson observed that Respondent failed to show respect to Mr. Laub during Admission, Review, and Dismissal (“ARD”) committee meetings.  [Tr. 351]  According to Ms. Gibson, Respondent’s failure to show respect to Mr. Laub had a negative impact on the progress of ARD meetings and the effectiveness of the SHS staff participating in ARD meetings.  [Tr. 351-52]  Although Mr. Laub technically did not have supervisory authority over Respondent, he was responsible for scheduling and facilitating ARD meetings.  [Tr. 67-68; HISD 11]  In the opinion of Ms. Gibson, Respondent’s actions toward Mr. Laub left parents at a loss during ARD meetings and suggested a lack of cooperation among SHS staff members.  [Tr. 351-52]  Throughout the year, Ms. Gibson counseled Respondent regarding her lack of respect toward Mr. Laub and Respondent’s efforts to spend excessive amounts of time during ARD meeting promoting her vocational program.  [Tr. 349-50]

38.
On February 20, 1997, Ms. Maggi and the other SHS administrators were interrupted during a meeting with a TEA peer review team to intervene in a situation in the workroom.  One of the assistant principals, Mr. McKay, left the meeting to investigate.  [Tr. 71-72]  During his absence, Ms. Maggi and Ms. Gibson heard loud noises.  [Tr. 72]  Mr. McKay later returned to the meeting and advised Ms. Maggi that Respondent and another teacher, Elaine Bluitt, had become involved in a loud verbal confrontation.  [Tr. 72-73]  Ms. Maggi and Ms. Gibson departed the meeting to attempt to locate Respondent and Ms. Bluitt.  [Tr. 73]  When Ms. Gibson was unable to locate Respondent, Ms. Maggi placed a memorandum in Respondent’s campus mailbox directing Respondent to attend a conference at 8 a.m. the following morning to discuss the incident in the workroom.  [Tr. 75; HISD 4]

39.
Respondent reported to the meeting on February 21 but refused to speak or respond to Ms. Maggi.   Respondent slid a piece of paper across the table requesting that the conference be rescheduled at a time when Respondent’s representative could attend. Respondent’s refusal to speak during the conference with her supervisor constituted an act of insubordination.  

40.
Respondent submitted a written statement the following week wherein she denied responsibility for the workroom incident and accused Ms. Bluitt of providing “false and untrue” information.  

41.
Ms. Maggi convened a conference on March 11, 1997, with Respondent, Respondent’s representative, Ms. Bluitt, and members of the SHS administrative team.  Based on the information obtained during the conference and during the administration’s investigation of the incident, Ms. Maggi concluded that both employees had acted unprofessionally on February 20.  [Tr. 81-82; HISD 8]  

42.
Ms. Maggi prepared a memorandum dated March 14, 1997, summarizing the March 11 conference and her conclusions.  [Tr. 79; HISD 8]  In the memorandum, Ms. Maggi directed Respondent to adhere to the standards set forth in the Code of Ethics and Standard Practices for Texas Educators relating to conduct toward professional colleagues, as well as the provisions found in the SHS Faculty Handbook concerning communications among school staff members.  Specifically, Ms. Maggi advised Respondent that the administration expected communication among school staff to be effective, clear, straightforward, and honest.  [Tr. 81; HISD 8]  Respondent refused to acknowledge receipt of the March 14 memorandum. 

43.
On May 19, 1997, Respondent attended an ARD meeting at Sharpstown Middle School without authorization from the SHS administration.  [Tr. 87, 357]  Respondent did not follow the sign-out procedures set forth in the SHS Faculty Handbook prior to her departure.  [Tr. 88, 90, 92; see HISD 46]  Respondent posted a sign on her door advising her “students . . . [to] report to room T907 – Ms. Wrightsil.”  [HISD 12]  Respondent did not seek administrative approval for such arrangement.  [Tr. 92-93]  

44.
Mr. Laub had been designated by the SHS administration to attend the ARD meetings conducted at Sharpstown Middle School on the day in question.  [Tr. 93, 348, 507]

45.
The staff at Sharpstown Middle School had not requested that Respondent attend and participate in the ARD.  [Tr. 507, 1117]

46.
During the meeting at the Middle School campus, Respondent made a number of complimentary statements about Glenda Patton, the Special Education Department Chairperson for Sharpstown Middle School, and the manner in which she conducted ARD meetings.  [Tr. 1119; HISD 15]  Mr. Laub viewed Respondent’s statements as critical of him and his handling of matters at SHS.  [Tr. 508, 510; HISD 15, 17]  Mr. Laub asked Respondent to “settle down” in a quiet, professional tone.  [Tr. 509, 1120, 1136; HISD 15, 17]  

47.
Mr. Laub eventually returned to SHS to seek administrative assistance with the situation at the Middle School.  [Tr. 511]  Mr. Laub advised Ms. Gibson that Respondent was displaying very negative and rude behavior.  [Tr. 356-67]  Ms. Gibson prepared a note for Mr. Laub to deliver to Respondent directing Respondent to the SHS campus.  [Tr. 358, 511; HISD 15, 17]

48.
Mr. Laub returned to the Middle School campus and attempted to deliver the note to Respondent.  [Tr. 511-12, 1121; HISD 15, 17]  Respondent, however, refused to acknowledge or read the note.  [Tr. 512, 1122; HISD 15, 17]  When Respondent refused to read the note, Mr. Laub advised her of its contents.  [Tr. 512; HISD 15]  Respondent neither replied to Mr. Laub not complied with Ms. Gibson’s directive to return to SHS.  [HISD 15]

49.
Mr. Laub contacted Ms. Gibson by telephone to advise her of Respondent’s refusal to return to SHS.  [Tr. 513]  Ms. Gibson, in turn, requested to speak to Respondent over the phone.  Respondent indicated that she would not speak to Ms. Gibson unless Mr. Laub left the room.  [Tr. 513; HISD 15, 17]  Mr. Laub refused to leave the room and sat down for the meeting.  [Tr. 513; HISD 15, 17]  Respondent did not take the call from Ms. Gibson and the phone was eventually hung up.  [Tr. 513; HISD 15, 17]

50.
When it became apparent that Respondent did not intend to comply with her directive, Ms. Gibson drove to the Middle School campus and requested that the Middle School Principal, Margo Bullock, ask Respondent to leave the meeting in order to talk with Ms. Gibson.  [Tr. 362, 514; HISD 16]  Ms. Bullock had to request two times that Respondent leave the meeting before Respondent complied.  [Tr. 514; HISD 15]

51.
Ms. Gibson directed Respondent to return to the SHS campus and, upon her return, to report immediately to the principal’s office.  [Tr. 363; HISD 16]

52.
In the opinion of Glenda Patton, Respondent behaved discourteously, disrespectfully, and unprofessionally during the meeting conducted on May 19 at Sharpstown Middle School.  [Tr. 1140-41]   Ms. Patton felt that Respondent’s presence during the meeting made her work more difficult.  [Tr. 1135]

53.
Although Respondent departed the Middle School campus in accordance with Ms. Gibson’s instructions, she did not report directly to the principal’s office upon her return to SHS, as directed by Ms. Gibson.  [Tr. 96, 363] Respondent reported to the principal’s office approximately thirty (30) to forty (40) minutes after Ms. Gibson had returned from the Middle School campus.  [Tr. 363-64; HISD 16]   Upon her arrival, Respondent refused to speak or respond to Ms. Maggi when questioned about the reasons for her absence.  [Tr. 97-98, 364-65]  Respondent, instead, slid a note across the desk to Ms. Maggi requesting that “any meeting with me involve my teachers’ organization representative [sic] presence.”  [HISD 14] 

54.
Ms. Maggi convened a conference with Respondent, Respondent’s representative, and various other persons on May 30, 1997, to review and discuss the situation at Sharpstown Middle School.  [Tr. 103, 106; HISD 21]  During the conference, Respondent disputed the version of events supplied by other individuals and denied that she had done anything incorrect or inappropriate.  [Tr. 108, 110-12]  When asked by Ms. Maggi whether she had experienced similar problems following directives in her previous assignments at other campuses, Respondent replied that she had not.  [Tr. 112-13]

55.
Subsequent to the May 30 conference, Ms. Maggi learned that Respondent had, in fact, experienced problems following directives at Dodson Elementary.  [Tr. 113-14]  Based on her review of information obtained from Dodson, Ms. Maggi determined that Respondent was exhibiting problems at SHS very similar in nature to problems she had exhibited at Dodson.  [Tr. 115]

56.
As a result of the May 30 conference and other information obtained before and after such conference, Ms. Maggi concluded that Respondent’s conduct on May 19, 1997, was unacceptable.  [HISD 21].  She further concluded that Respondent violated the policies of HISD and SHS on May 19; displayed unprofessional conduct; and, failed to follow directives from several administrators regarding a variety of matters.  [Tr. 116-17; HISD 21]  Ms. Maggi summarized her findings and conclusions in a memorandum dated June 11, 1997. [HISD 21] 

57.
According to Ms. Maggi’s testimony during the hearing, Respondent’s actions during the 1996-97 school year were serious enough to warrant termination.  [Tr. 117]  Ms. Maggi did not recommend termination immediately following the incident of May 19 because she wanted to have an opportunity to review and analyze all of the information she had obtained before taking disciplinary action.  [Tr. 118]

58.
Ms. Maggi was unsuccessful in her attempts to schedule a conference with Respondent over the summer.  [Tr. 119-21]  

59.
On August 20, 1997, Ms. Maggi convened a conference with Respondent, Respondent’s attorney, and Anne Patterson, District Superintendent for the West District.  [Tr. 122-23]  Respondent apologized for what had transpired the previous school year and assured Ms. Maggi that all she wanted to do was teach her students and continue with her classroom instruction at SHS.  [Tr. 130]  Prior to the conclusion of the conference, Ms. Maggi informed Respondent that she expected Respondent to speak with and respond to SHS administrators when so requested.  [Tr. 131, 371-72]  Respondent was also directed to exhibit courtesy and respect for all individuals on the campus.  [Tr. 372]

60.
Respondent’s conduct did not improve during the 1997-98 school year.  [Tr. 133, 372]  Respondent failed to comply with reasonable directives and continued to exhibit insubordination toward the SHS administrative team.  [Tr. 133, 372-73]  In addition, Respondent failed to admit certain students to her class.  [Tr. 133]

61.
Various parents testified of positive experiences with Respondent as a teacher of their respective children. Respondent was noted to have acted positively and professionally with those parents who testified.

62.
Two employer representatives testified that they had positive and professional experiences with Respondent when Respondent placed students with them for employment.

63.
In the fall of 1997, Ms. Maggi and Ms. Gibson became concerned about what they perceived to be an excessive number of speakers invited to Respondent’s classes.
  [Tr. 134, 373-74]  On October 1, 1997, Ms. Gibson conducted a conference with Respondent to discuss the concerns.  [Tr. 383-85; Joint 86]  During the conference, Ms. Gibson issued Respondent a series of directives regarding future speaking engagements, including directives to (1) secure prior administrative approval and (2) specifically identify for each proposed speaker the educational goal for the speaker’s exchange with the students; the objective(s) for the speaker’s presentation and its relevancy to Respondent’s instruction; and, proposed evaluation methods of the student’s grasp of the information given and demonstration of the student’s understanding of the information.  [Tr. 386-87; Joint 26]  

64.
Respondent’s demeanor and comments during the conference were unprofessional.  [Tr. 390]  On several occasions during the meeting, Respondent refused to answer Ms. Gibson’s questions and, at other times, she responded with sarcastic remarks.  [Tr. 390; Joint 26]  

65.
Ms. Gibson summarized the October 1 conference and the directives issued during the conference in a memorandum dated October 2, 1997.  [Tr. 391] The following day, Ms. Gibson requested that Respondent come to her office for the purpose of receiving a copy of the memorandum.  Respondent left a note with the school secretary advising that she would not be able to report to Ms. Gibson’s office as directed and requesting that her representative be present during any conference.  [Tr. 392-93; HISD 27, 28]  

66.
On Monday, October 6, Ms. Gibson visited Respondent’s classroom and requested to speak with Respondent briefly for the purpose of delivering the October 2 memorandum.  [Tr. 393]  Respondent continued to talk to her students for several minutes.  [Tr. 393-94; HISD 28]  Respondent eventually stepped outside of her classroom to the porch where Ms. Gibson was waiting.  [Tr. 394; HISD 28]  Ms. Gibson showed Respondent the October 2 memorandum and asked her to sign the document in acknowledgement of its receipt.  [Tr. 394; HISD 28]  Respondent proceeded to tell Ms. Gibson that she [Ms. Gibson] should be “ashamed” of herself for her actions.  Respondent then went on to state that Respondent knew that what Ms. Gibson was doing was “wrong,” “evil,” and “wicked” and that Respondent would pray for Ms. Gibson.  Respondent closed her eyes and began to pray, stating how “evil” and “wicked” Ms. Gibson was.  [Tr. 395; HISD 28]  When Respondent concluded her prayer, Ms. Gibson again requested that Respondent sign the memorandum.  Respondent refused, instead stating that she would report to Gibson’s office during her conference period.  [Tr. 396]  The conversation concluded with Respondent making some negative remarks about Ms. Gibson in the presence of Respondent’s students.  [Tr. 396]

67.
Respondent’s demeanor toward Ms. Gibson was disrespectful, insubordinate, and unprofessional.  [Tr. 396-97]  Further, her actions were in direct violation of directives she had received during the 1996-97 school year and during the August 20, 1997 conference.

68.
When Respondent did not report at the beginning of her conference period as directed, Ms. Maggi and Ms. Gibson returned to Respondent’s classroom to obtain her signature on the October 2 memorandum.  [Tr. 391]  Respondent accepted the memorandum and began striking out certain words and phrases in the document.  [Tr. 391; HISD 28; see Joint 26]  Respondent ignored Ms. Maggi’s directives to stop drawing lines through words contained in the memorandum.  [Tr. 392; Joint 28]  Thereafter, Ms. Maggi asked Respondent to report to her office in regard to another incident.  [Joint 28]  Respondent reported to Ms. Maggi’s office but refused to speak to her and/or acknowledge her presence.  [Joint 28]

69.
Respondent did not comply with Ms. Gibson’s directives concerning the scheduling and approval of speakers.  [Tr. 397-98, 403-04; HISD 30]  Specifically, Respondent invited a speaker without prior administrative approval.  [Tr. 397; HISD 29]  In addition, Respondent failed to furnish the information she had been directed to provide when seeking approval for speakers.  [Resp. 62, 66, 68]

70.
On November 18, 1997, Ms. Maggi and Ms. Gibson conferenced with Respondent to advise her that they would not be approving any additional speakers for the fall semester. Respondent’s demeanor was unprofessional and insubordinate during the conference.  [Tr.  406; HISD 30]  Later that same day, Respondent advised Ms. Gibson in a sarcastic and unprofessional manner that she [Respondent] would be “documenting” the administration’s refusal to let Dr. Paige speak at SHS.  [HISD 30]

71.
Respondent displayed unprofessional and confrontational behavior toward the new SHS Special Ed Department Chairperson, Ms. Broom.  [Tr. 138-40, 419-20; HISD 31]  

72.
Respondent refused to allow certain students in her classroom during the fall semester of the 1997-98 school year.  [Tr. 145-47, 150, 409; HISD 34, 35]  Respondent failed to comply with administrative directives to permit the students to attend class.  [Tr. 156-58; HISD 34]

73.
When Ms. Gibson attempted to conference with Respondent on October 31, 1997, in reference to a student’s removal from Respondent’s class, Respondent advised Ms. Gibson that she would not speak with her unless another teacher was present.  [HISD 34, 35]  Respondent then stated in a loud tone of voice in the presence of students that her lawyer had told her to have another teacher present when speaking with Ms. Gibson.  [Tr. 416; HISD 34, 35]  Ms. Gibson subsequently requested that Respondent come to her office to resolve the matter.  [HISD 34]  Respondent refused to speak to and/or acknowledge Ms. Gibson.  [Tr. 416; HISD 34]

74.
On November 25, 1997, Respondent refused to report to Ms. Maggi’s office as directed to acknowledge receipt of a memorandum.  [Tr. 161-64; HISD 36]  Later that same day, Respondent refused to sign the memorandum when directed to do so by Ms. Maggi.  [Tr. 164-66; HISD 36]  Respondent’s conduct toward Ms. Maggi was confrontational and insubordinate.  [Tr. 166]

75.
On December 17, 1997, Ms. Maggi issued Respondent a written directive to refrain from contacting parents for the purpose of soliciting students for the special education vocational program.  [Tr. 175-76; HISD 39]  Respondent failed to comply with Ms. Maggi’s directive.  [Tr. 179-81; HISD 40, 41]

76.
On December 18, 1997, Ms. Maggi went to Respondent’s room to deliver a memorandum.  [Tr. 181-83; HISD 42]  Respondent advised Ms. Maggi that she was “on the phone” and would see Ms. Maggi later.  [HISD 42]  When Ms. Maggi indicated she would wait, Respondent stated in a loud tone of voice in the presence of students:  “It is 10:05 and Principal Maggi is in my room.”  Several minutes later, Respondent stated:  “Principal Maggi is still in my office during instructional time and has not left.”  [Tr. 183-85; HISD 42]  Respondent’s conduct was insubordinate and in direct violation of directives she had received during the 1996-97 and 1997-98 school years.  

77.
Ms. Maggi conducted a conference-for-the-record with Respondent on January 5, 1998, to discuss Respondent’s conduct and actions during the fall semester and the previous school year.  [Tr. 186-88; HISD 44]  Following the conference, Ms. Maggi initiated a recommendation to terminate Respondent’s employment with the District.  [Tr. 188; HISD 44]

78.
Ms. Maggi’s recommendation was accepted by the HISD administration and subsequently presented to the Board of Education by Dr. Paige.  [HISD 2]

79.
On January 22, 1998, the Board of Education adopted Dr. Paige’s recommendation as its proposed action.  [HISD 2]

80.
Respondent received written notice of the Board’s proposal to terminate her employment by letter dated March 6, 1998.  Respondent was advised of the reasons for the proposed action and her right to request a hearing for the purpose of contesting the proposed termination.  [HISD 2]

81.
Respondent repeatedly failed to comply with directives issued by her supervisors.

82.
Respondent failed to comply with established school board policy, specifically the expectations and responsibilities set forth in HISD Board Policy §570.500.

83.
Respondent failed to comply with and abide by the Code of Ethics and Standard Practices for Texas Educators.

III.

Discussion


Mable Scott-Austin has spent many years as a teacher with the District. She has served at numerous schools at various levels.  Evidence shows that as a teacher, she has had success in the classroom with her students.  

The evidence introduced during the hearing is that at least as early as the 1990-91 school year  Respondent had difficulty in relating to administrators and other teachers. HISD Board Policies Section 570.500 provides, in part, that an employee is responsible for relating to colleagues and supervisors with respect, courtesy and in a professional manner. Respondent was confrontational with teachers and administrators at both Dodson and SHS. At both campuses over a seven year period, Respondent had numerous run-ins with colleagues and staff.  The incidents, though couched by the Respondent as in furtherance of her job, and her wishes to provide better for her students, were nonetheless, confrontational, contentious, and often contained loud, angry and unprofessional remarks directed at both teachers and administrators. 

A pattern of failing to discuss the various incidents in a professional manner with  principals Curtis and Maggi is clear.  Repeated refusal to discuss any incident or to sign and acknowledge the receipt of a memorandum concerning various incidents demonstrates a lack of respect, courtesy and  professionalism. Further, such action directed at a principal, by a teacher constitutes insubordination. Respondent offered as a defense that she wanted a union representative present at her conferences. Such a request was reasonable and never refused by an administrator. However, Respondent's desire to have a union representative present does not excuse her repeated refusal to verbally communicate such requests, or to sign for and  acknowledge various memoranda. 

The evidence demonstrates that Respondent engaged in insubordinate conduct when she repeatedly accused Dr. Curtis of “procrastination” and “unfair” and “unequal” treatment. Additionally, Respondent’s conduct surrounding the May 19, 1997, incident at the ARD meeting at Sharpstown Middle School was insubordinate and unprofessional.  Her refusal to promptly respond to the directives of her assistant principal and the principal of the middle school where she was attending the ARD meeting was insubordinate, unprofessional and inexcusable.  


Respondent repeatedly failed to follow official directives as required by Section 5(d) of her continuing contract.  In September, 1992, Dr. Curtis directed Respondent in writing to “behave in a professional manner” and to “refrain from . . . yelling and hollering in an angry manner, while on the school campus.” Subsequently, in two meetings with Dr. Curtis,  Respondent threatened to fight back with Dr. Curtis if he did not refrain from “making my life miserable”.  Such conduct was not professional and was a violation of the Curtis directive and HISD Board policy Section 507.500. Respondent failed to follow Curtis directives concerning student roster information and the return of materials from her home to the school. Further, Respondent violated Dr. Curtis’ December 2, 1994, directive to refrain from including personal comments in work-related documents. 

Respondent also failed to follow official directives at the SHS campus.  Respondent did not follow directives requiring prior administrative approval before leaving her class for attendance at an ARD and addressing personal issues at an ARD.  Both directives were violated by Respondent in the May 19, 1997, incident. Respondent also failed to respond to questions from her principal concerning both the May 19 incident and an incident with Ms. Bluitt on March 11, 1997, even when directed to do so.  Such refusals were unprofessional and constituted insubordination.


Respondent offered the testimony of various parents and employee representatives as evidence of her professionalism. Evidence was presented of positive, professional conduct on the part of Respondent in dealing with  some parents.  Likewise, some evidence was presented of positive, professional conduct by Respondent with  employee representatives with whom Respondent had placed some of her students. While credible, it does not provide a defense for Respondent's actions with other teachers or with her superiors with regard to the specific incidents presented at the hearing.


The principals, Curtis and Maggi, attempted to work with Respondent. Both principals met with Respondent and her attorney at various times to discuss her behavior and incidents on the respective campuses. Curtis was ready to recommend her termination  at the end of the 1995 school year but allowed Respondent to request a transfer. Evidence showed that Maggi concluded that Respondent violated the policies of HISD and SHS on May 19, 1997, and thus violated her continuing employment contract; displayed unprofessional conduct; and, repeatedly failed to follow directives from several administrators regarding a variety of matters.   Ms. Maggi did not recommend termination immediately following the incident of May 19 because she wanted to have an opportunity to review and analyze all of the information she had obtained before taking disciplinary action. When Respondent’s conduct continued to be unprofessional, insubordinate and contentious in the 1997-98 school year, despite a conference in August 1997, with Respondent, Respondent’s attorney and the Superintendent for the West District, Maggi initiated a recommendation to terminate Respondent’s employment. 

It is clear from the evidence presented that Respondent had ample opportunity to correct her behavior toward her superiors within the district.  It is also clear that although she may have received good marks as an instructor or teacher, she had extreme difficulty in relating properly and professionally to the administrators under whom she worked.  Respondent’s failure to properly respond to the requests and admonitions of her administrators after her repeated failure to comply with official directives and established school board policy left the administrator no choice but to recommend termination. 

The evidence established that Respondent's actions at Dodson and SHS indicate a repeated failure to comply with official directives and established school board policies in violation of her continuing contract with the district. Respondent failed to abide by the Code of Ethics and Standard Practices for Texas Educators when she failed to abide by written local school board policies. The recommendation to terminate Respondent’s contract was proper.

IV.

Conclusions of Law

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Texas Education Code.

2.
HISD proved by a preponderance of the evidence that Mable Scott-Austin repeatedly failed to comply with official directives.

3. 
HISD proved by a preponderance of the evidence that Mable Scott-Austin repeatedly failed to comply with  established HISD school board policy Section 570.500.

4.
HISD proved by a preponderance of the evidence that Mable Scott-Austin failed to abide by the Code of Ethics and Standards for Professional Eductors.

5.
HISD proved by a preponderance of the evidence that termination of Respondent Mable Scott-Austin’s continuing contract by HISD pursuant to section 5(d) of Respondent’s continuing employment contract was proper. 

V.

Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby recommend that the HISD Board of Trustees adopt the Findings of Fact and Conclusions of Law and terminate the employment of Respondent Mable Scott-Austin.


Petitioner’s recommendation should be sustained.


Signed and issued this _______ day of August, 1998.




_______________________________




C. Pat Ellis




Certified Hearing Examiner



� References to the Transcript from the hearing are designated in the following manner:  “[Tr. __].”


� References to the parties’ Joint Exhibits are designated as follows:  “[Joint __].”


� Respondent claimed during the hearing that she had been “invited” to attend the ARD meetings at the Middle School.  Although Respondent requested and received an ARD schedule from the Department Chairperson at the Middle School, the evidence demonstrates that Respondent’s attendance at the meetings was neither requested nor necessary.


� Although Respondent testified that topics addressed by speakers were all in some way relevant to her classroom instruction, Respondent posted announcements inviting the entire student body and faculty to attend.  The administration was also concerned that some of the speakers invited to attend were affiliated with proprietary schools.  The SHS administration has a policy of not sanctioning visits by proprietary schools.  [Tr.  135, 378; see also Joint 26]
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