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STATEMENT OF THE CASE
Respondent, LOUISE BRYNER, appeals the recommendation of the DALLAS INDEPENDENT SCHOOL DISTRICT, Petitioner, that Respondent’s term employment as a classroom teacher be terminated, for good cause.


Petitioner, DALLAS INDEPENDENT SCHOOL DISTRICT, is represented by Sonya D. Hoskins, of Robinson, West & Gooden, P.C., 400 South Zang Boulevard, Suite 600, Dallas, Texas 75208.

Respondent, LOUISE BRYNER, is represented by B. Buzz Deitchman, 14850 Montfort Drive, Suite 220, Dallas, Texas 75240-6719.

Ellen H. Adams is the Certified Independent Hearing Examiner appointed by the Commissioner of Education of the State of Texas to hear this matter and submit this Recommendation.


Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular finding of fact):

1. Louise Bryner has been employed by DISD as a classroom teacher at Ben Milam Elementary since the 1986-1987 school year.

2. She is currently employed under a Term Contract which covers the scholastic years 1999-2000, 2000-2001, and 2001-2002. (Employer’s #2)

3. Ms. Bryner received favorable evaluations (Clearly Outstanding or Meets Expectation) each year up to and including 1998-1999.  (Tr. 1381, Employee’s #4)

4. Beginning in the late Fall or Winter of 1999 and continuing through early Spring 2000, Linda Brackenridge, the principal at Ben Milam, completed and turned in several Suspected Child Abuse Reporting Forms with respect to alleged incidents between Louise Bryner and several students.  (Employee’s #2, #5, #7, #26)

5. The report concerning the incident in the cafeteria (Employee’s #2) is factually inaccurate, and the allegations against Louise Bryner associated with the incident  are not supported by a preponderance of the evidence. (Tr. 608-613, 651-657)

6. The report concerning a student being left in the teacher’s lounge (Employee’s #7) is factually inaccurate, and the allegations against Louise Bryner associated with the incident are not supported by a preponderance of the evidence.  (Tr. 1347-1360, 1418-1421)

7. The report concerning Andrew (Employee’s #5) is completely unsupported by credible evidence, and the allegations against Louise Bryner associated with the incident are not supported by a preponderance of the evidence.  (Tr. 367-368, 371-376, 1236-1237, 1413-1415)

8. The report concerning Gilbert (Employee’s #26) and the allegations that Louise Bryner grabbed Gilbert by the arms and dragged him are not supported by a preponderance of the evidence.  (Tr. 119-121, 123-125, 195-207, 209, 251-274, 1446-1457)

9. The allegation that Louise Bryner used excessive and unauthorized physical force on a student in her classroom is not supported by a preponderance of the evidence.

10. A testing irregularity did occur during Louise Bryner’s administration of the ITBS test in March 1999.  (Tr. 401, 1385-1390)

11. The March 1999 testing irregularity was never mentioned by the principal in the principal’s evaluation of Ms. Bryner in April of 1999 (Employee’s #4), nor did the principal include mention of it in Louise Bryner’s 1999-2000 Instructional Improvement Plan. (Employer’s #28, Page 2)

12. A testing irregularity did occur in March 2000 because of Louise Bryner’s accidently removing the testing manual from the campus.  (Employer’s #9)

13. Previously at Ben Milam Elementary, a teacher gave the entire ITBS test in one morning, and there were no consequences to the teacher as a result.  (Tr. 1332-1333)

14. The allegation regarding Louise Bryner’s failure to address the areas of concern in her Instructional Improvement Plan is based on an addendum to Louise Bryner’s Instructional Improvement Plan for 1999-2000 which was added to the IIP in February 2000 which is approximately the same time that the principal gave Louise Bryner a transfer form which the principal had signed and marked that Ms. Bryner meets expectations for 1999-2000. (Employer’s #28, page 1; Employee’s #14; Tr. 1443-1444). 

15.
Louise Bryner did, in fact, address the areas of concern in her Instructional Improvement Plan in various ways which had been approved and recommended by the policies of Ben Milam Elementary, but the principal rejected or ignored Ms. Bryner’s efforts or used those efforts to reprimand Ms. Bryner further. 

16.
The allegation concerning Louise Bryner’s failure to address the areas of concern in her Instructional Improvement Plan is not supported by a preponderance of the evidence.

17.
DISD does not have good cause to terminate Louise Bryner’s contract. 


Discussion

DISD must prove by a preponderance of the evidence that it had good cause to propose termination of Louise Bryner’s contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  DISD claims it has good cause to terminate Ms. Bryner’s contract on the basis of the following specific reasons:

(15) Louise Bryner used excessive and unauthorized physical force on a student in her classroom;

(16) Louise Bryner failed to follow testing procedures in administering the ITBS;

(17) Louise Bryner failed to address the areas of concern outlined in her Instructional Improvement Plan; and

(18) Louise Bryner has lost the confidence of her campus principal in her ability to operate effectively and efficiently with the students in her classroom.

1.  
The use of excessive and unauthorized physical

 force on a student in her classroom.

This allegation is not supported by a preponderance of the evidence as set forth in Finding of Fact No. 9.  The allegation was based on several incidents of alleged behavior toward students on the part of Louise Bryner, each of which prompted the principal, Linda Brackenridge, to complete a Suspected Child Abuse Reporting Form without even consulting Louise Bryner regarding Ms. Bryner’s version of the events.  

Regarding the alleged incident in the cafeteria, the individual on whose account of the incident Ms. Brackenridge relied repudiated the facts and words set out in the report.  Louise Bryner likewise testified to an entirely different set of facts.

Regarding the alleged incident of a student being left in the teachers’ lounge, the credible testimony of Jennifer Bybee and Louise Bryner established that Ms. Bryner did not send the student to the teacher’s lounge and leave her there unattended for a substantial period of time.  There is no  evidence that the student’s being in the lounge posed any type of danger to the student.  

Regarding the alleged incident of Ms. Bryner’s grabbing Andrew by the arms and bruising him, the child admitted in his testimony that he had lied about Ms. Bryner before, and the clinic attendant at Ben Milam at the time confirmed that Andrew admitted to her that he had lied about Louise Bryner.  Ms. Bryner testified that she had never grabbed a child by the arms in such a manner as to leave bruises on his arm.

The only alleged abuse situation which even poses a dilemma is that regarding Gilbert.  This is the allegation regarding Ms. Bryner’s “grabbing” and “dragging” a child and with respect to which voluminous testimony was brought forth.  The particular incident, as proven by a preponderance of the credible testimony, was one in which Ms. Bryner was attempting to lead the child to another classroom and the child was resisting, either refusing to walk and making his body limp or actually lying down.  

Most, if not all, of the witnesses confirmed that Gilbert was laughing throughout the incident, and most of them could not confirm that Ms. Bryner was “dragging him by his arm” but rather that she was holding him by his wrist.   Even the strongest witness for DISD regarding this incident waffled in her recollection of it, saying at one point that she saw Ms. Bryner and Gilbert out in the hallway and at another point that perhaps they were already in her doorway when she saw them.  She really couldn’t recall whether Gilbert was walking, or halfway standing up and halfway on the ground, or making his body limp when Ms. Bryner brought him into the classroom.  She could, however, confirm that Gilbert was laughing and resisting as he was being brought into her classroom and placed in a chair.  

The investigator for DISD testified that she was not able to make any  conclusions as to the validity or lack thereof of any of the allegations of unauthorized force in the report forms and believed it would be permissible to “grab and drag” a student providing that no excessive force was used.   

Louise Bryner testified that she took Gilbert by the hand to escort him to the other classroom, that he was laughing and acting out in front of the other students, and that she believed she could not let go of him even as he began to resist more strongly because she feared he would run away from her, as he had done in the past, and it would pose a safety hazard for Gilbert and others.  Ms. Bryner testified further that she only used sufficient physical contact with Gilbert to assure that he got seated in the desk.

(18) The failure to follow testing procedures in administering 

the ITBS.

While it is true that testing irregularities occurred in March 1999 and March 2000, to propose termination on this basis is spurious at best.    In the incident which occurred in March of 1999, one or more of the students  worked past the correct point in the test book; and when Louise Bryner discovered that some of the faster students were working on the next section, she told them to stop and close their books.  She then immediately communicated the facts to the test coordinator for the school.  While this did constitute a testing irregularity, it certainly does not rise to the level of good cause for termination.  In fact the principal did not even consider it worthy of mentioning in her “Meets expectation “evaluation of Ms. Bryner later in the Spring of that same year and did not make mention of it in the 1999-2000 Instructional Improvement Plan formulated for Louise Bryner and signed by the principal and Ms. Bryner in September of 1999.

That leaves the testing irregularity which occurred in the Spring of 2000.  The irregularity in this instance is that Louise Bryner removed the testing manual from the campus.  Ms. Bryner testified that she had mistakenly taken it home among some other unrelated papers, and the test coordinator reported it as having been mistakenly removed from the building.  There was no testimony that the manual was removed for any nefarious or illegal purpose–simply that she had made a human error.    

3.
The failure to address the areas of concern outlined in her

Instructional Improvement Plan.

This allegation is not supported by a preponderance of the evidence as set forth in Finding of Fact No. 16.   This allegation is based on Employer’s #28 which is Louise Bryner’s IIP for 1999-2000, which is a curious document.  The page numbered 1 of the IIP (but placed as page 2 of the exhibit) was discussed and signed by  the principal and Ms. Bryner shortly after  the beginning of the 1999-2000 school year on September 24, 1999.    There is conflicting testimony as to how the page numbered 2 of the IIP (but placed as page 1 of the exhibit) came into being.  It deals solely with discipline management.  The principal testified that she and Ms. Bryner had two meetings regarding the content of the addendum to the IIP while Ms. Bryner testified she was summoned to a meeting by a letter to her from the principal dated February 24, 2000, and was given the addendum already completed.   Regardless of how and when it was created, it is clear that it is this addendum to the IIP which is the basis of this allegation.

Clearly Louise Bryner had a difficult year in this third-grade class with five or six students who exhibited such serious behavioral problems that each had been referred to counseling, and eventually one of them was referred to special education, one was sent to an alternative school, one was transferred out of the school and one was not allowed to enroll at Ben Milam for 2000-2001.  It takes no special insight to understand that the two students who were not capable of third-grade work would misbehave and continue to misbehave in their frustration and embarrassment despite their teacher’s reasonable efforts to control them.  Ms. Bryner exhibited a very credible caring appreciation of their predicament in her testimony. It is also easy to understand that when several students are severe behavior problems that maintaining discipline in the classroom will be extremely difficult.  

One veteran teacher of 37 years of teaching experience and who had worked with Ms. Bryner for 15 years testified that she knew of Ms. Bryner’s problems with the students and expressed her opinion that with five or six students who would misbehave on a regular basis it would be impossible to teach and keep such control of the classroom that no criticism could be lodged.  

Credible testimony revealed that Louise Bryner did what she was supposed to do to deal with the continuing disruption of classroom discipline.  She enlisted one of the offending students in a project of assisting the teacher in re-shelving books and was reprimanded for that.  She referred the offending students to the principal’s office and was reprimanded for excessive referrals.  She removed the offending students from the classroom for a “time-out” in a classroom with older students and was reprimanded for that.   There was not likely going to be anything that Louise Bryner could do to avoid the barrage of criticism from the principal and letters and memos pouring into her personnel file. 

Several credible witnesses testified that they knew of their personal knowledge that Louise Bryner was an excellent classroom teacher with good classroom  management and discipline skills. One even testified that she asked that her grandchild be placed in Ms. Bryner’s class.   

A volunteer at the school testified that she believed Louise Bryner was an excellent teacher who had good classroom management skills and was able to maintain discipline in the classroom.  

The evidence presented at trial does not support a finding that this teacher who had been respected and even honored for many years would suddenly become a teacher who would fail or refuse to address the areas of concern outlined in her Instructional Improvement Plan.  

There was evidence at trial that even the principal did not completely believe her own allegations when she completed the portion for the Current Principal’s Evaluation on an Employee Application for Transfer Form on February 24, 2000, which indicated that Ms. Bryner meets expectations for the 1999-2000 school year and gave that form to Ms. Bryner 

4. 
The lost confidence of her campus principal in her ability 

to operate effectively and efficiently with the students in her

      
classroom.

The allegation regarding the lost confidence of her campus principal is completely subjective and dependent upon the principal’s personal opinions and is unconstitutionally vague.  Even findings about the principal’s motivations or prior conduct could not refute this allegation.  It is too vague and subjective to offer Louise Bryner any possibility of refuting it.  Termination for good cause cannot lawfully be based on such a standard.


Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1.
The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2.
The parties waived in writing the forty-five day requirement of Chapter 21, Supchapter F, Section 21.257(a) of the Education Code.

3.
The allegation concerning Louise Bryner’s losing the confidence of her campus principal in her ability to operate effectively and efficiently with the students in her classroom cannot be proved or disproved by any objective means, and the DISD incorrectly included it as a possible reason for termination of Louise Bryner.

4.
In a termination case the standard is good cause.

5.
Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.

6.
Louise Bryner’s behavior did not violate the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


Proposal for Granting Relief
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Louise Bryner’s employment not be terminated 

I also recommend to the Board that Louise Bryner be reassigned to a different campus 

so that she can resume her teaching career with a fresh start.

SIGNED AND ISSUED the 5th day of March, 2001.

__________________________________

Ellen H. Adams

Certified Independent Hearing Examiner
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