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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education, makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner" or "District") seeks to terminate the employment of Respondent German Reyes ("Mr. Reyes" or "Respondent").  Prior to being placed on administrative leave with pay, Mr. Reyes was a teacher at L.O. Donald Elementary School.  


The specific grounds for the recommended termination of Mr. Reyes' employment, as set forth in DISD's December 1, 2000 letter recommending termination ("Termination Notice" - Employer's Exhibit 2), are (1) his arrest and criminal record conflicts directly with the mission and goals of the District and (2) his criminal record violates District Policy DC (Local) concerning employee convictions.  The Original Petition, filed by DISD on January 9, 2001, elaborated on the grounds for termination to allege that (1) on or about March 7, 2000, Mr. Reyes knowingly agreed to pay a fee to a female for sexual intercourse, (2) the female involved, an undercover Dallas Police Officer, arrested Mr. Reyes for the crime of prostitution, a class B misdemeanor pursuant to the Texas Penal Code, and (3) on or about May 17, 2000, Mr. Reyes entered a plea of nolo contendere to the charge of prostitution and received deferred adjudication. 
The DISD policy provisions under which Mr. Reyes' termination is recommended are 

as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  (DF-Local #1)


(B)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)


(C)
Conduct or behavior not otherwise expressly referred to in this policy, either during of off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)


(D)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)


(E)
Violation of any federal statute or state law, or the United States or State of Texas Constitution.  (DF-Local #28)


(F)
Any other reason constituting "good cause" under Texas law.  (DF-Local #32)


(G)
The District may suspend or terminate the employment of any person convicted of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the individual or directly relates to, or adversely affects, the mission of the District.  (DC-Local Criminal History Background Check of Employees)


II.


FINDINGS OF FACT
(A)
PROCEDURAL BACKGROUND

(1)
In December 2000, a letter dated December 1, 2000 and signed by Debra Ware, Interim Associate Superintendent of Human Resource Services, was sent to Mr. Reyes by certified mail to notify him in writing of Ms. Ware's recommendation to terminate Mr. Reyes' employment by the DISD as a teacher.  Mr. Reyes was placed on administrative leave with pay pending any request for a hearing.


(2)
Mr. Reyes' request for a hearing was received by the Texas Education Agency on December 15, 2000.


(3)
On December 22, 2000, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.  The hearing on the merits was held on January 26, 2001.  Petitioner Dallas Independent School District was represented by its employee Debra Ware and by its counsel Craig Capua of the law firm of Robinson West & Gooden, P.C.  Respondent German Reyes appeared in person and was represented by his counsel Frank P. Hernandez.  The parties were allowed to submit post hearing briefs by February 2, 2001.

(B)
FACTUAL BACKGROUND

(5)
Mr. Reyes first became a teacher in the fall of 1997.  (Hearing Transcript p. 78)  Since then, Mr. Reyes has been employed by DISD and assigned to be a teacher at the L.O. Donald Elementary School.  (Hearing Transcript p. 79-81)


(6) 
Mr. Reyes is currently employed by DISD pursuant to a Teacher Probationary Contract for the 2000-2001 school year.  (Employer Exhibit 1, p. 16)      
      
(C)
THE MARCH 2000 PROSTITUTION OFFENSE

(7)
During the evening of March 7, 2000, while he was driving in the parking lot of a Dallas motel, Mr. Reyes became engaged in a conversation with a female undercover Dallas Police officer.  Mr. Reyes offered and agreed to pay the female undercover Dallas Police officer a fee for sexual intercourse.  Mr. Reyes was arrested and charged with the crime of prostitution.  (Employer's Exhibit 3)


(8)
On or about May 17, 2000, Mr. Reyes entered a plea of nolo contendere to the charge of prostitution.  (Employer's Exhibit 3)  


(9)
On or about May 17, 2000, deferred adjudication was entered against Mr. Reyes for prostitution.  The deferred adjudication required Mr. Reyes to (a) pay a $500 fine, and (b) be placed under community supervision for twelve months.  The conditions of the community supervision included (i) payment of certain fees, (ii) performance of 24 hours of community service by December 17, 2000, and (iii) sex offender evaluation/treatment.  (Employer's Exhibit 3) 


(10)
Mr. Reyes was 61 years old when he was arrested for prostitution.  (Hearing Transcript p. 94)


(11)
In September 2000, Mr. Reyes first reported to DISD his arrest and deferred adjudication for prostitution.  (Hearing Transcript p. 89, 100)  The Hearing Examiner finds that Mr. Reyes failed to comply with the directive of the Board, General Superintendent, and/or designees to report within 30 days his arrest, plea of nolo contendere, and deferred adjudication for a  misdemeanor (prostitution) involving moral turpitude.       

(D)
APPLICABLE DISD BOARD POLICY AND ADMINISTRATIVE REGULATIONS

(12)
DISD has adopted Board Policies ("DF(Local)") which address grounds for termination of employment.  (Employer's Exhibit 1, p. 3-5)


(13)
DISD has adopted Administrative Regulations ("DC(Local)") which address employment practices.  (Employer's Exhibit 1, p. 6-14) 


(14)
DF(Local) enumerates 32 acts or actions that have been determined by DISD to constitute good cause for termination of an employment contract including those specified in the Termination Notice.


(15)
For employment applicants, DC(Local) provides the following:



(a)
A criminal history check must be completed before an applicant is offered employment.  (Employer's Exhibit 1, p. 8)



(b)
The term "conviction" means a finding of guilt or acceptance by the court of a plea of guilty, deferred adjudication or nolo contendere.  (Employer's Exhibit 1, p. 8)  Any applicant who has been placed upon deferred adjudication shall be treated as if convicted of the crime and subject to the recommendation process established herein.  For such applicants, the underlying facts that led to the deferred adjudication must be examined prior to any recommendation to employ.  (Employer's Exhibit 1, p. 11) 



(c)
No one convicted of a felony or misdemeanor involving moral turpitude may be considered for employment.  (Employer's Exhibit 1, p. 8)  Prostitution is specifically cited as an example of an offense involving moral turpitude.  (Employer's Exhibit 1, p. 9)  



(d)
No one charged with any felony or misdemeanor involving moral turpitude will be considered for employment until there is a final disposition of the charge except as allowed by the Legal Review Committee.  (Employer's Exhibit 1, p. 9)



(e)
No one currently on probation for any offense, including deferred adjudication, will be considered for employment except as allowed by the Legal Review Committee.  (Employer's Exhibit 1, p. 9)



(f)
Except for applicants with criminal records involving certain violent crimes or illegal drug felonies, any applicant with a criminal history that would preclude employment by DISD may appeal to a Legal Review Committee.  In determining whether to waive the criminal history restrictions to employment, the Legal Review Committee may consider any of 18 listed factors including:




(i)
#4 The relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the position with the District.




(ii)
#6 The age of the person at the time of the commission of the crime.




(iii)
#7 The time elapsed since the person's last criminal activity.




(iv)
#9 Evidence of the person's rehabilitation or rehabilitative effort while incarcerated or following release.




(v)
#12 The effect of the crime upon the District or, if an applicant, the effect hiring the person would have upon the District.




(vi)
#15 The effect the applicant's or employee's conduct had upon the staff, community, and/or students or, the effect having the individual convicted of a particular crime in a specific position will have upon the staff, students, and/or community.  (Employer's Exhibit 1, p. 9-11)


(16)
For all persons already employed by DISD, DC(Local) provides the following:



(a)
Employees must notify DISD within 30 days if they are charged with, convicted of, granted deferred adjudication, or if they have entered a plea of nolo contendere to any felony or any misdemeanor involving moral turpitude.  (Employer's Exhibit 1, p. 13)



(b)
At least once annually, DISD will do a criminal history check on all employees.  (Employer's Exhibit 1, p. 12) 



(c)
If an employee is discovered to have been convicted of a felony or misdemeanor involving moral turpitude, the Legal Review Committee will apply the criteria set forth in DC(Local) for applicants to determine if employment should be terminated.  (Employer's Exhibit 1, p. 12-13, see paragraph 15 supra) 



(d)
Any employee placed on deferred adjudication may be recommended for termination based upon the underlying facts that led to the deferred adjudication.  For the purposes of any termination hearing, the facts to which the individual pleaded in order to obtain the deferred adjudication shall be presumed to exist and be true and correct.  (Employer's Exhibit 1, p. 13)



(e)
DISD may suspend or terminate the employment of any person convicted of a felony or misdemeanor if the crime directly relates to, or adversely affects, the mission of the District.  (Employer's Exhibit 1, p. 13) 


(17)
The DISD Legal Review Committee applied the review criteria set forth in DC(Local) to the underlying facts and circumstances of Mr. Reyes' arrest and deferred adjudication for prostitution and reached the conclusion that Mr. Reyes' employment should be terminated.  (Hearing Transcript p. 31 - 37) 

(E)
MR. REYES' ARGUMENT THAT THE UNDERCOVER POLICE OFFICER ENTRAPPED HIM


(18)
At the hearing, Mr. Reyes argued that his March 7, 2000 arrest for prostitution should be excused because the female undercover Dallas Police officer entrapped him by enticing him with a request for a ride in his automobile.  (Hearing Transcript p. 95, 92)


(19)
The Hearing Examiner finds no credible evidence to indicate that the Dallas Police entrapped Mr. Reyes into committing the offense of prostitution.  The Hearing Examiner finds that the Dallas Police did not entrap Mr. Reyes into committing the offense of prostitution.


(20)
Furthermore, the Hearing Examiner finds that in his May 17, 2000 plea of nolo contendere, Mr. Reyes did not assert the defense of entrapment.  Accordingly, pursuant to DC(Local), for the purposes of this termination hearing, Mr. Reyes cannot now assert the defense of entrapment.  (Employer's Exhibit 1, p. 13)       


(F)
MR. REYES' ARGUMENT THAT "SOLICITATION OF PROSTITUTION" IS NOT AN OFFENSE INVOLVING MORAL TURPITUDE


(21)
At the hearing, Mr. Reyes argued that the offense he committed is "solicitation of prostitution" and not prostitution.  DC(Local) specifies prostitution as an example of an offense that involves moral turpitude but is silent on "solicitation of prostitution."  Mr. Reyes argued that given DC(Local)'s silence on "solicitation of prostitution", it is not an offense involving moral turpitude.


(22)
The Hearing Examiner takes judicial notice of Title 9, Chapter 43, Subchapter A of the Texas Penal Code which defines prostitution as follows:



(a)
Section 43.01 Definitions



In this subchapter:



  
(2)
"Prostitution" means the offense defined in Section 43.02.  



(3)
"Sexual contact" means any touching of the anus, breast, or any part of the genitals of another person with intent to arouse or gratify the sexual desire of any person.




(4)
"Sexual conduct" includes deviate sexual intercourse, sexual contact, and sexual intercourse.




(5)
"Sexual intercourse" means any penetration of the female sex organ by the male sexual organ.



(b)
Section 43.02 Prostitution



(a)
A person commits an offense if he knowingly:





(1)
offers to engage, agrees to engage, or engages in sexual conduct for a fee; or





(2)
solicits another in a public place to engage with him in sexual conduct for hire.




(b)
An offense is established under Subsection (a)(1) whether the actor is to receive or pay a fee.  An offense is established under Subsection (a)(2) whether the actor solicits a person to hire him or offers to hire the person solicited.


(23)
The Hearing Examiner finds that on or about March 7, 2000, Mr. Reyes did commit the crime of prostitution.  The Hearing Examiner also finds that on or about May 17, 2000, Mr. Reyes did enter a plea of nolo contendere and received deferred adjudication for the crime of prostitution.  The Hearing Examiner also finds that the crime of prostitution for which Mr. Reyes was arrested and received deferred adjudication is a crime of moral turpitude as defined in DC(Local).   
(G)
APPLICATION OF THE CRITERIA SET FORTH IN DC(LOCAL)

(24)
The Hearing Examiner finds that an employee such as Mr. Reyes who has received deferred adjudication for a crime of moral turpitude such as prostitution may be recommended for termination pending a review applying the criteria set forth in DC(Local) for employment decisions.  (Employer's Exhibit 1, page 10-11)   

(25)
Mr. Reyes was 61 years old when he committed the offense of prostitution.  The Hearing Examiner finds that Mr. Reyes should have realized from his life experiences that his actions on March 7, 2000 constitute the crime of prostitution.


(26)
Less than one year has passed since Mr. Reyes committed the offense of prostitution.  The Hearing Examiner finds that an insufficient amount of time has passed to render Mr. Reyes' criminal history to be too remote or irrelevant.  


(27)
As part of the deferred adjudication, Mr. Reyes was required to undergo sexual offender evaluation/treatment.  Mr. Reyes has not completed such evaluation/treatment.  (Hearing Transcript p. 88)  


In his testimony, Mr. Reyes blames the female Dallas Police officer for enticing him into committing the offense of prostitution.  Mr. Reyes' testimony suggests to the Hearing Examiner that (a) he has not taken responsibility for his offense, (b) he is not truly remorseful for committing the offense, (c) he only regrets being caught, and (d) he does not perceive his offense to be serious or wrong.


In conclusion, the Hearing Examiner finds that Mr. Reyes has not been rehabilitated.


(28)
At the hearing, Mr. Reyes attempted to introduce evidence regarding his teaching abilities.  Some of the proffered evidence was admissible and some was not.  The Hearing Examiner finds insufficient credible evidence to make any conclusions regarding Mr. Reyes' teaching abilities.


The Hearing Examiner finds that it is an important responsibility for teachers to be good role models for the students.  The Hearing Examiner finds that because of his failure to take responsibility for his offense, his lack of sincere remorse, and his failure to understand the severity of his offense, Mr. Reyes would not be a good role model or influence upon students.  The Hearing Examiner finds that because Mr. Reyes would not be a good role model or influence upon students, he is not fit to discharge the responsibilities of a teacher for DISD regardless of his teaching abilities. 


(29)
Mr. Reyes argued that there was no publicity arising out of his arrest and subsequent deferred adjudication for prostitution and therefore no negative impact upon the District.  The Hearing Examiner takes judicial notice of the fact that Mr. Reyes' deferred adjudication record is at present public information readily available to the public.  The Hearing Examiner finds that the community's trust in DISD would be seriously undermined if it employed a known sexual offender such as Mr. Reyes to be a teacher of minor children. 


(30)
The Hearing Examiner also finds that the crime of prostitution and the continued employment of Mr. Reyes who has entered a plea of nolo contendere and accepted deferred adjudication to the charge of prostitution would adversely affect the mission of DISD.  Having applied the criteria for employment decisions as set forth in DC(Local) to the facts and circumstances underlying Mr. Reyes' arrest, plea of nolo contendere, and deferred adjudication for prostitution, the Hearing Examiner finds that Mr. Reyes' employment by DISD as a teacher should be terminated.             
  

     
       
IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Reyes' employment and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a probationary contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of professional employees as set forth in DF(Local) issued on May 10, 1999.  (Employer's Exhibit 1, p. 3-5)  


(6)
The Board of Trustees for DISD has established employment practices as set forth in DC(Local) issued on February 28, 2000.  (Employer's Exhibit 1, p. 6-15)   


(7)
Mr. Reyes' failures to report within 30 days his March 7, 2000 arrest and May 17, 2000 plea of nolo contendere to the charge prostitution constitute good cause for his termination pursuant to Board Policy DF(Local), #1 (failure to comply with directives).  


(8)
Mr. Reyes' offense of prostitution is inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District and as such is good cause for his termination pursuant to Board Policy DF(Local), #2.


(9)
Mr. Reyes' offense of prostitution could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District and as such is good cause  for termination pursuant to Board Policy DF(Local), #24.


(10) 
By committing the offense of prostitution, Mr. Reyes has failed to meet the acceptable standards of conduct for a teacher and his retention would be detrimental to the best interest of the District.  Accordingly, it is good cause for termination pursuant to Board Policy DF(Local), #25.  


(11)
By committing the offense of prostitution, Mr. Reyes has violated Texas law.  Accordingly, it is good cause for termination pursuant to Board Policy DF(Local), #28.


(12)
Given that Mr. Reyes' plea of nolo contendere and deferred adjudication for the misdemeanor of prostitution adversely affect the mission of DISD, Mr. Reyes' employment by DISD should be terminated pursuant to DISD's employment policies (DC(Local)).         

V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that (1) Mr. Reyes has failed to follow the directives of DISD, (2) Mr. Reyes has committed prostitution, a misdemeanor involving moral turpitude, (3) an application of the employment criteria set forth in DC(Local) to the underlying facts and circumstances of Mr. Reyes' criminal record does not support a waiver of the bar to Mr. Reyes' employment resulting from his criminal record, (4) Mr. Reyes' offense of prostitution adversely affects the mission of DISD, (5) Mr. Reyes has failed to meet the acceptable standards of conduct for teachers in DISD and his employment by DISD, and (6) Mr. Reyes' retention would be detrimental to the best interest of the DISD.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 9th day of February, 2001.







_______________________________







         SUSAN Y. CHIN
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