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Statement of the Case

Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, Kimberly D’Ann Perez’   (“Perez”) term teachers contract alleging "good cause" as determined by the Board; violation of the Board’s internet access policy; immorality; and violation of the Code of Ethics and Standard Practices for Texas Educators.  Perez requested a hearing, pursuant to Texas Education Code §21.207.


John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by David Galbraith, Assistant General Counsel, Houston Independent School District.  Perez is represented by James T. Fallon, III., Attorney at Law, Houston, Texas.


By written agreement of the parties, the Recommendation date was waived.

Findings of Fact

After analysis of the credible evidence, and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I made the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)
1.
Perez was employed under a One-Year Term Contract dated May 18, 2000. [HISD 3]

2.
Perez was an employee with the District, teaching at Durham Elementary for two years. [Tr. 186]

3.
Perez, age 39, has been a teacher for the past 7 years, and has been employed at HISD since 1995. [Tr. 169 and 186]

4.
Perez taught an extended day computer class at Durham Elementary School from 3:00 until 5:00. [Tr. 145 and 169]

5.
Perez accessed the web site known as "Rotten.com" on a computer belonging to Durham Elementary School on at least the following six (6) school days:  Tuesday, November  7, 2000; Friday, November 10, 2000;  Monday, November 27, 2000;  Friday, December 1, 2000;  Friday, January 5, 2001; and Friday, January 19, 2001. [HISD 5H and K]. [Tr. 71 and 75]

6.
Perez accessed the web site known as "Rotten.com" on the Durham Elementary School computer on four (4) school days during school hours for her extended day class as follows: Friday, January 19, 2001 at 4:11 PM, 4:12 PM, 4:13 PM; 4:14 PM, 4:15 PM, 4:16 PM; Tuesday, November 7, 2000 at 3:26 PM; Friday, November 10, 2000 at 3:45 PM,  3:46 PM; Friday, December 1, 2000 at 4:09 PM, and 4:15 PM. [HISD 5H]

7.
Perez accessed internet the pictures, which are in evidence as Exhibit 5, on the internet, on a school computer at Durham Elementary. [Tr. 15, 16, 169-170] [HISD 1, 2 and 5]

8.
Perez does not contest the fact that some of the pictures were pulled up during classroom time while students were present.  [Tr. 16, 51-53 and 170].  [HISD 1, 2, 5, 5H and K showing exact dates and times that certain  pages were accessed]

9.
The pictures accessed by Perez on the internet were not appropriate for elementary school children. [HISD 5, 5A, B, C, D, E, F, and G] [Tr. 167, 169, 250; 251]

10.
The internet "Home Page" for "Rotten.com" accessed by Perez, contains language that is not appropriate for elementary school children. [HISD 5J] [Tr . 249-250]

11.
Perez had been given a warning prohibiting her from using the school computer and printer for personal use prior to the time she accessed the "Rotten.com" web site and pictures shown in HISD #5 during the 2000-2001 school year. [Tr. 181] 

12.
Perez initially viewed the website in question because she had been told by a student about the website, and she was checking to make sure it was an appropriate website for the students to visit. [Tr. 192]

13.
The computer screen used by Perez to access the pictures in Exhibit 5 was visible to students in her classroom at the time the pictures were accessed. [HISD 16] [Tr. 49-50] 

14.
Perez knowingly and repeatedly accessed the pictures that are shown in Exhibit "5" on the internet. [Tr. 71-75] [HISD 5]

15.
After the initial viewing, Perez knowingly and repeatedly accessed and viewed the pictures in Exhibit "5" because she was curious and for personal satisfaction.   [Tr. 170; 171]

16.
Perez’ continued interest in the site was based upon curiosity rather than any kind of sexual, deviant or immoral interest. [T. 170-171]

17.
Perez did not show the material to the students she was supervising [Tr. 171-172, 195], and she viewed the website for brief amounts of time. [Tr. 196-197]

18.
Perez has access to a computer and internet at home. [Tr. 212]

19.
At the time of the internet viewing, Perez was assigned as an ESL (English as a Second Language) teacher. [Tr. 185].  Her job as a computer lab instructor was secondary to her job as an ESL teacher. Perez volunteered for the extra duty, she supervised the computer lab twice a week, after school. [Tr. 186] 

20.
Perez did not waste significant amounts of HISD time or resources. The items were not viewed during instructional or planning time. Additionally, Perez did not spend a large amount of time viewing the material. [Tr. 170, 195, 197, 204-205]

21.
Perez did not have any kind of immoral or malicious intention when she engaged in her actions.  [T. 170-171]

22.
When a complaint was brought to Perez' attention, she brought the complaint forward to her supervisor. [Tr. 182]

23.
Perez was and is very apologetic about the incident. [Tr. 32]

24.
Perez was and is very remorseful about the incident. Perez recognizes the error in her judgment. Perez guarantees that it would never happen again. [Tr. 205]

25.
HISD board policy 570.310 states that:  "Immorality is conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District [HISD 12]

26.
HISD board policy 570.500 states that: "The employee is responsible for spending the work day on work-related activities to the exclusion of personal business." [HISD 13]

27.
It was a violation of the Houston Independent School Districts' Internet Access policy for Perez to knowingly and repeatedly access the pictures that are shown in Exhibit "5". [Tr. 35-36 and Tr. 38]

28.
HISD Board Policy § 668.000 section D prohibits "any use (of the Internet) that disrupts the educational and administrative goals of the District" and section G prohibits the "access of material that has been deemed inappropriate for school use." [HISD 11]

29.
Perez failed to comply with the Code of Ethics, Principle II, Standard 5 because she violated sections D and G of HISD Board Policy §668.000. [HISD 1]

30.
Perez failed to comply with the Code of Ethics §247.2(a). [HISD 1]

31.
Perez failed to comply with the Code of Ethics, Principle IV, Standard 4.  [HISD 1]

32.
Perez’ conduct constitutes "good cause" for termination in similarly situated school districts. [Tr. 35-36]

33.
There is no persuasive evidence that the viewing of the website "www.Rotten.com" by Perez and which forms the basis for termination, rose to the level of immorality.


Discussion

HISD must prove by a preponderance of the evidence that it had good cause to propose termination of Perez’ term contract.  


HISD is alleging as good cause for the termination, that Perez (1) had violated the HISD Internet access policy; (2) had acted immorally; and (3) had violated the Code of Ethics.  The Principal of Durham Elementary, recommended Perez for termination because Perez had accessed material on the Internet which was felt to be inappropriate for an elementary school setting.  [HISD1]


Perez is accused of violating HISD’s board policies and procedures pertaining to the access of inappropriate Internet sites.  HISD complains that these acts constitute immorality and are further violations of the Code of Ethics and Standard Practices for Texas Educators and constitutes good cause for termination.


The preponderance of the credible and persuasive evidence supports the allegations of HISD that Perez, accessed inappropriate material on HISD computers during school (duty) time and violated HISD Board Policy and Code of Ethics.


It is undisputed that Perez used HISD computer equipment and internet access to log onto certain websites, and in this termination proposal, "www.Rotten.com".  As the computer lab teacher Perez stated it is her obligation to check websites identified by her students for content and appropriateness.  If Perez had visited the offensive website once, her explanation would be plausible, however, as the record reflects there are numerous visits to the website and numerous pages reviewed on each occasion the website was visited.  The witness further testified that she reviewed the material out of personal curiosity and its shock value.


There is no evidence that any student actually saw the material in question.  There is evidence that some students were present and may have seen the material.  An anonymous letter, which instigated the investigation, appears to have been sent by someone who saw and was offended by the material. [HISD 9]  The material viewed on the website is certainly offensive to a majority of people and as most witnesses stated, was clearly inappropriate for an elementary school campus. 


An elementary school computer lab is not an appropriate venue to view inappropriate material for personal interest satisfaction, because of the risk of disturbing the children.  Further, many fourth and fifth grade students are computer literate and may easily access websites, which have been previously viewed, but perhaps not logged off. 


Under the circumstances the Respondent’s actions would be equivalent to a teacher bringing inappropriate photographs or literature to school and viewing them on his/her off time, but otherwise keeping it in a desk drawer.  


It is this hearing officer’s opinion that the acts of Respondent constitute good cause to terminate Petitioner’s contract, should the Board of Trustees elect to do so, but does not rise to the level of immorality.


Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code §21.251(a)(1) and §21.207.

2.
Houston Independent School District has sustained its burden of a preponderance of the evidence to terminate Perez’s contract for good cause.

3.
Petitioner showed by the preponderance of the evidence that Perez violated HISD's board policy §688.00 regarding Internet access.

4.
Petitioner proved by the preponderance of the evidence that Perez violated the Educators' Code of Ethics Section 247.2 (a) and (c) Principle II, Standard 5, and (e) Principle IV, Standard 4.

5.
HISD proved by the preponderance of the evidence that it had good cause to terminate Perez because she failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.

6.
The incidents of viewing the inappropriate internet site "www.Rotten.com" herein by Perez do not rise to the level of immorality.

7.
Any conclusion of law deemed to be a finding of fact is hereby adopted as such.


Recommendation


Petitioner’s recommendation is sustained.


SIGNED and issued this 7th day of September, 2001.

                                                               ____________________________






      JOHN W. DONOVAN

INDEPENDENT CERTIFIED HEARING EXAMINER


CERTIFICATE OF SERVICE

I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the 7th day of September, 2001.

David Galbraith

Assistant General Counsel

3830 Richmond, Level 3 East

Houston, Texas 77027                    

Via Facsimile (713) 892-7611
James T. Fallon, III


Attorney at Law

3100 Weslayan, Suite 255

Houston, Texas 77027

Via Facsimile No. (713) 623-2711








_________________________









John W. Donovan

�	References to Exhibits offered and admitted into evidence by HISD are designated as follows: "[HISD ___]".  References to Exhibits offered and admitted into evidence by Perez are designated as follows: "[Perez ___].""


�	 References to the Transcript from the hearing are designated in the following manner: "[Tr. ___]". 
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