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I. STATEMENT OF THE CASE
This is an appeal from the August 3, 1998, proposed termination of the term contract of NANCY LEE (“LEE”) by ARANSAS COUNTY INDEPENDENT SCHOOL DISTRICT (“ARANSAS”).


II. IDENTITY OF THE PARTIES
Karen Hensley Meinardus is the Certified Hearing Examiner assigned by Texas Education Agency. Petitioner Aransas County Independent School District is represented by Shirley Selz, Attorney At Law, Corpus Christi, Texas. Respondent Nancy Lee is represented by Richard Arnett, Attorney At Law, Austin, Texas.      


III. FINDINGS OF FACT
After due consideration of the pleadings and matters officially noticed and the evidence presented at the evidentiary hearing, in my official capacity as Hearing Examiner, I make the following Findings of Fact:

1. Lee is currently employed under a term contract (RX1) as Director of Special Education for Aransas for a term of two years beginning July 1, 1998, and ending June 30, 2000.

2. Lee has been employed as Director of Special Education at Aransas for a period of eight or nine years, during which time she was employed by the Sea Gull Co-op, a Special Education Cooperative to which Aransas belonged prior to being hired by only the Aransas district. (TR 1140-1142)

3. Lee has been employed in public education for a total thirty-three years without any previous substantial adverse disciplinary action. (TR 1139:21) Her previous experience in education included adaptive physical education coordinator, resource teacher, educational diagnostician, supervisor and special education director.

4. Lee holds a Masters of Education with an emphasis on educational diagnostician, a Masters in Curriculum and Instruction, and a Masters in Administration, Mid Management.  (TR 1142:20 et seq.)

5. Lee was known as "a task master" (TR858:3) and was a “real stickler on the legalities.” (TR 929:15)

7.
Aransas had a TEA Special Education monitoring visit in October of 1997 under Lee’s administrative directorship and Aransas  had no discrepancies.  (TR930:19)

6. During Lee’s years as Director of Special Education the district had only two Special Education due process hearings and prevailed in both.

7. Lee was in frequent contact with Denise Anderson, the district's special education attorney, trying to keep the school district out of legal trouble, especially with compliance issues. (TR338:21) (TR339:8).

8. An investigation of Lee’s conduct began in February 1998 following complaints which originated on the Junior High Campus to central administration. Superintendent Spears assigned Personnel Director Koonce to conduct the investigation.

9. On March 5, 1998, less than a month after the commencement of the investigation of Lee, the Superintendent suspended Lee with pay. (TR 88:9) (TR855;6-8) (TR 1280:8-11)

10. While still on leave with pay, Lee was given a two year contract for the term of July 1, 1998, through June 30, 2000.

11. An executive session of the Board of Trustees for Aransas was held on August 3, 1998. (PX 8)On August 3, 1998, and the School Board recommended that Lee’s employment be terminated.

12. Written notice of Aransas's intention to terminate Lee’s contract was given by letter to Lee dated August 4, 1998. (PX37) The reasons cited for intent to terminate refer to subsections of Policy DFBA(Local) which involve falsification of documents, misrepresentation of facts, and other conduct that fails to meet accepted standards of conduct and ethics violations. (PX37)

Copies of ARD Documents to Parents
13. Under Lee’s administration, the Special Educations Department's practice was to provide copies of records to parents upon request.  This practice also extended to providing copies of the Admission, Review and Dismissal (“ARD”) committee meeting  reports.(TR1118:5) and IEPs.

14. While Lee did not personally attend many of the ARD meetings, the campus principals and diagnosticians who conducted the ARD meetings were aware  that they were to give parents a copy of the ARD forms, including IEPs, upon request. (TR859:25)(TR1118:5)  The forms for requesting a copy of the ARD documents were available at every ARD meeting. (TR682:16)


Error Correction Forms
15. To avoid discrepancies in the coding for TEA monitoring visits and upon the recommendation of a TEA Monitor named Mr. Neucase, Lee instituted a practice of having the ARD meeting reports checked over for errors prior to their being filed in the special education files. The actual practice of correcting clerical error within the ARD documents began at the recommendation of Denice Anderson, Aransas’s special education attorney, in regards to a specific case (TR1163:9-TR1166:25) from which specific legal advice Lee surmised that the practice of correcting clerical errors would be both permissible and advisable.  


16. Lee trained her office staff  to review ARD documents for clerical errors and to code such errors upon the error/correction forms. The error forms were routinely completed without Lee’s personal involvement and sent to the educational diagnostician(s) at the respective campus (TR1112:21) for correcting noted clerical errors on the ARD forms.  (TR1149:5-1150).  

17. A statewide standard numerical code for instructional arrangement on the ARD documents was used for purposes of funding (TR103:8) and the numeric coding had no actual bearing upon the actual services received by the child. (TR1161:11); therefore, any changes or corrections to the numeric coding did not effect a change of services actually rendered and no notice to the parents was required.

18. Lee was not expected to personally audit or review the entire error form process and was not shown to be aware of either the conduct by one staff member’s “whiting out” a former instructional arrangement of a student or the conduct of another staff  member’s deleting the word "not" from a sentence to correct conflicting statements contained within that student’s ARD documents, (TR1160:15) although these activities were directly attributed to Lee’s illegal behavior.    

19. It was appropriate for Lee to audit the Individualized Educational Plans (“IEPs”) "for content and accuracy."  (TR169:7)

20. Lee's practice of error corrections to the ARD process formed part of the basis of Aransas's allegations of falsification of documents and misrepresentation of facts by Lee. 

Conducting ARD Meetings 

21. Other than the annual ARD meetings, an ARD meeting was required whenever the actual instructional services to the student were altered.  (TR1113:2) Although not required, there was no prohibition against any diagnostician or other individual in charge of conducting ARD meetings in calling an ARD meeting to make the prescribed corrections. (TR1113:16)  (TR1151:19) While not required, there was, likewise, no prohibition against any diagnostician or other professional in charge of making clerical corrections to the ARD documents notifying the parent of those corrections. (TR1113:23) (TR155:17). 

22. Lee had concerns regarding the proper conduct of ARD meetings and when such meetings were required. ( RX 10, RX11, RX13, RX14, RX15, RX16, RX30.)

23. Lee enlisted the aid of the superintendent in curtailing the practice of a particular campus principal of signing ARD meeting documents when he was, in fact, not in attendance.  (TR972:1)


Investigation
24. The  Principal of the Aransas Junior High School, Mr. Adams presented complaints about Lee which originated with the junior high faculty (PX1) to the central administration.

25. The resulting investigation of Lee was authorized by Superintendent Spears and conducted by Mr. Koonce, Aransas Director of Personnel and Administrative Support Services. (TR 83:10-84:12)  During the Investigation, Junior High Principal Adams referred Koonce to at least five employees to substantiate his claims of Lee’s unethical, professional, disloyal and illegal behaviors. (PX 1)   

26. With Aransas having a higher number than the state normal percentage of students qualified for and enrolled in special education (600), Superintendent Spears heard complaints “in the coffee room or here in the board room in a board meeting” about there being “too much work dealing in special ed.”(TR8858:1) (TR850:24)

27. When Ms. Roaten, a Junior High Counselor, resisted completing required counseling progress report forms for special education students receiving counseling services from her  pursuant to their individual IEPs, (RX 36) (TR47:7) Lee personally requested that Roaten complete the forms. At that point Roaten complained to the Junior High Principal, Mr. Adams, that she had too much work to do and to complete the progress report forms would violate her “confidentiality” relationship with the students. Without conferring with Lee to determine if a need existed for the reports, Adams advised Roaten not to comply with Lee’s request by not completing the progress reports for special education. (TR47:20 et seq)

28. Upon learning of Roaten’s refusal to complete the required counseling progress reports, Lee consulted with Denise Anderson and was assured of their necessity, and thereafter gave written instruction to Roaten to complete the progress reports. (RX36) Only after receiving a memo from Lee, did Roaten comply by completing the required counseling progress reports for special education students. (TR69:1)

29. Junior High Principal Adams opposed special education students being granted access to and placement in a particular program on his campus, in opposition to the stance of Lee and a principal of another campus affected by the program. (TR972:11)

30. Lee’s use of the word “advocate” indicated her support of a parent of a junior high student in 1998, but did not amount to Lee’s offering to be the parent’s “advocate against the junior high.” (TR268:12); (TR1122:16) (TR321:20) (TR1214:5-13) (PX1)

31. During the investigation, Koonce interviewed individuals referred by Principal Adams as well as other employees to whom he was referred for complaints about Lee. (TR138:21)  Koonce was willing to talk to anyone "who wanted to say something bad about Ms. Lee," (TR179:23) but he did not talk to anyone other than people who had negative things to say about Lee. (TR180:7).  

32. Neither during nor upon the completion of the investigation did Koonce  question Lee regarding any of the allegations and did not request specific factual support for claims of illegal conduct.

33. In the past Koonce had only conducted a one-sided investigation, where he had affirmatively not sought someone’s response to allegations lodged, in the investigation of case of alleged child molestation. (TR186:23)

34. Lee asked for an opportunity to respond to allegations resulting from the investigation, (RX 33), but was not given evidence of any specific charges or given an opportunity to respond to the allegations  (TR217:13-17) (TR906:9, 909:1) and was not given the opportunity to remediate any alleged commissions or omissions. 

35.  The school board told the superintendent to go ahead and hire the lawyers and spend whatever it took to investigate Lee. (TR920:21)  The lawyers had access to all the special education documents and all of the employees to develop a case against Lee. (TR921:1)  The superintendent was not aware of any questionable activities of Lee that were not included in the charges since the intent was to include everything. (TR921:1-14).  

High School ARD Process 
36. During the Fall of 1997, the Aransas High School Principal arbitrarily decided that neither the Special Education Department Head nor the Educational Diagnostician would conduct the ARD meetings at the High School Campus; instead, all ARD meetings would be conducted by campus Special Education teachers. While it resulted in fewer tasks regarding conducting meetings for Valerie McLead, a former school board member (TR579:9) who was the educational diagnostician assigned to the High School, McLead was upset at not only having to train Special Education teachers to conduct the ARD meetings but also having to review ARD documents from meetings which she had not attended. (TR1197:2)  Just like the other diagnosticians within Aransas, McLead was to arrange for corrections of errors made on the ARD documents before submitting them for final filing with the Special Education office. (TR6311:11) (TR375:13,379). There were a significant number of errors occurring within the ARD forms on the high school campus (TR1198:13). McLead refused to sign the error forms because she did not want to be held accountable for errors and for work being done by someone other than herself (TR588:18;-589:6), especially since the errors were not directly committed by her (TR625:20). 

37. McLead agreed to review the ARD documents conducted by Special Education teachers only at their request. (PX 39).

38. In September of 1997, without first discussing the subject with Lee, (TR1199:11) McLead sent a memorandum to special education teachers on the high school campus regarding concerns she had pertaining to ARD training of the teachers. (RX40). 

39. Lee received only page one of the McLead memorandum, which consisted of two separately signed pages. (TR1199:17) Page 2 of the memorandum, which was addressed to high school teachers and separately signed by McLead, stated “it is illegal to change contents of an ARD after the fact.”(RX40) Lee  never received a copy of this second page of the McLead memorandum. McLead told teachers that the practice of changing the ARD documents was illegal.  (TR638:22).   McLead had previously participated in the error form process and had not questioned the process until she was required to review all of the ARDs of the high school teachers. (TR69:18-22).  

40. Lee also had difficulty getting McLead to hold requested ARD meetings on vision students in preparation of a TEA vision audit. (TR1202:5)

41. McLead was disloyal, if not insubordinate, to her program administrator Lee by refusing to check over the ARD documents from teacher-conducted ARDs except when specifically requested to do so by the special education teachers (PX 39) and by circulating information to the high school staff which erroneously misrepresented the correction error form practice as illegal.

42. While it may have been clerically burdensome, no specific violations of regulations, federal, state or local, were found in the practice of the clerical error forms, so long as they did not change a student’s IEP or actual placement (TR 640:16) or usurp an established practice to change an IEP or instructional arrangement.

Bias of Aransas 
43. Aransas Board President Kennedy and Board Vice-President Nugent have "a lot of power in the governance of the school district" and have paid special attention to the special education department and budget over the last two or three years (TR982:20)

44. The board insisted on an independent audit of the special education department. (TR983:6) even though the special education department went through an extensive  monitoring visit conducted by TEA in 1997. (TR983:16)

45. In the last years Aransas had not approved much of a salary raise for Lee even though other administrators with less experience and less responsibilities were receiving higher pay.  (TR992:1) 

46. Lee asked for an opportunity to respond to the allegations resulting from the Spring 1998 investigation which were the basis for the proposed termination, (RX 33) but was not given any specific charges until November 1998 and was not given an opportunity to respond (PX 8) prior to the evidentiary hearing.

47. Prior to recommending termination, Superintendent Spears had never heard Lee's side of any of the allegations. (T906:19).  In his thirty four years at Aransas, Spears had never previously made a recommendation for negative personnel action without first giving an employee an opportunity to respond. (TR907:4).  

48. The evidentiary hearing was the first time Lee was ever given an opportunity to hear the allegations lodged against her and to respond to them. (TR908-909) Superintendent Spears did not know why he did not give Lee an opportunity to respond to the charges before he made a decision to recommend her termination.  (TR912:21)

49. Aransas was biased in its handling of Lee.
Complaint Filed With Educator Certification
50. In fall of 1998, Aransas filed a report with the State Board of Educator Certification accusing Lee of violating state and federal law. (RX 42) Lee was not provided a copy of the complaint letter sent to the Board of Educator Certification, had not received any documents in response to her request, and had not received any notice of the specific charges being lodged against her. (TR1238:14) (TR1240:9-13) Although the nature of the specific charges were requested in writing by Lee the previous March, (TR1241:6)  Lee did not receive the specific charges contained within the complaint until November of 1998. (TR1240:21)


Other Activities Alleged to Be Illegal
51. Lee required an on-going process of evaluation by teachers and service providers of student progress in their IEPs, as required by federal law, but did not require that notice go out to parents of the mid-ARD evaluations.  (TR1237:18-1238:9).  See Buser v. Corpus Christi ISD, 51 F.2d 490 (5th Cir.1995) (holding that the teachers' evaluation of objectives on an IEP as discontinued did not require notice to the parents). 

52. At the recommendation of the Special Education legal counsel for Aransas, Lee sometimes had anecdotal minutes for difficult cases typed following an ARD meeting.

53.  Aransas  accused Lee of falsifying information in order to obtain a salary supplement for the extended year school (EYS) program, claiming that the services she  specified to the superintendent were "performed by other personnel" (RX 42); however, Superintendent Spears understood the tasks could either be performed directly by Lee or under her supervision of others.  

54. Based on a teacher request and within budget constraints, Lee used federal grant funds to purchase a $99.00 refrigerator for the special education summer preschool program to store student snacks based, (TR1207:10).  The location of the preschool classroom was moved over the summer and there was not room in the new class location for the refrigerator upon its arrival or during the fall term.(TR 515:14) (TR516:13) (TR1109:7) The refrigerator was placed in the special education office and used by special education office staff during the Fall of 1997, intending for the refrigerator to be utilized by the summer preschool program when summer 1998 arrived. 

55. Lee instructed an employee to leave the refrigerator off of an inventory being conducted of the preschool classroom ( PX 40) because the refrigerator was not physically located in the preschool classroom at the time the inventory was conducted. (TR1210:21-1221:22).

Removal of Documents from School Premises 

56. During the first two weeks of February 1998, after the inception of the investigation but prior to her suspension, Lee removed six or seven boxes of files which she maintained in file cabinet within the Special Education Office. (TR1271:10) to her home on the advice of an attorney with whom she consulted because she believed that some of her papers might be destroyed by Aransas.  (TR1229:9), especially since she felt people were “saying lies about me,” specifically fearing the authority and actions of Kennedy and Nugent. (TR 1230:2) Lee had what she considered personal notes throughout the files and did not have time to extract those notes at the office.  (TR1229:16). The files were not disclosed to anyone except her attorney while they were in Lee’s possession off the school premises (TR1243:8) and the records were returned by Lee to Aransas as soon as they were requested. (TRT997:4) (TR1244:11).

57. In the past, Lee had taken documents home to work on and no one had ever told her that she was not permitted to do so (TR1234:2-5) and she was designated a person authorized to have access to confidential files of students in her possession. 

58. Authorized professional personnel of Aransas  are not prohibited from taking records in their lawful custody to their home. (TR209:11). There would not have been a violation of law unless confidentiality was actually breached,(TR211:11), and there was no allegation of any breach of confidentiality while the files were in Lee’s personal possession. (TR 211:8).

59. Aransas had no local policy prohibiting employees from taking records home.  (TR996:18).  Lee was on the list of employees with access to confidential documents and was still an employee of Aransas at the time the files were taken to her home. (TR996:23), 

60. Aransas did not request the return of the documents until approximately nine months after they were taken home by Lee. 

Confidentiality of Records Maintained within the Special Education Office

61.  Due to the limited space within the Special Education Office and Lee’s sensitivity to confidentiality, Lee instructed her staff to leave a shelf pulled out to block access to the work area by any unauthorized personnel to protect the integrity of the sensitive contents of the files being worked on in the office. (TR1111:18)

62. Lee instructed her staff to make sure no one saw the confidential records (TR1132:11) and took extra steps to limit access to the confidential records, including the placement of a sign regarding the confidentiality of records contained within the Special Education office. (TR1111:25) 

63. The space within the special education office was inadequate, (TR1000:9), and Lee repeatedly submitted plans to the Aransas Board of Trustees for three or four years seeking to improve the space situation.  The Board refused to approve any action to improve the Special Education office in spite of Superintendent Spears’s agreement that a larger area would make it easier to secure documents. (TR1000:9-25).

Advance Scripting of Hard ARD Meetings
64. Upon the recommendation of Denice Anderson, Aransas’s Special Education Attorney, Lee scripted ARD meetings for difficult cases to insure that proper justifications for Aransas’s positions were made.(TR 1185:8-22) This process was nearly identical with that employed by Mr. Robert Garcia, Director of Special Education for Corpus Christi Independent School District, in his preparation for "hard ARDs" when he would provide an outline as to what would be discussed and what would be helpful for the district to put in the record of the ARD.  (TR774-778); (TR796:13-797:1).

Editing of Consultant’s Time Log
65. When Lee was advised by a subordinate staff member that a program consultant’s time log was erroneous for an August 20th attendance at an ARD meeting and in response to the staff member’s complaint, Lee instructed her staff to scratch out the words "ARD" and "teacher" and leave the consultant’s time entries for Parent and Administration on the consultant’s time sheet.  The consultant had an "impeccable" reputation for truth and veracity  (TR1121:1) and Lee did not have sufficient basis to deny compensation to the consultant on the day in question.  (TR1203:4-20)

66. Scratching the words out on the time sheet did not affect the consultant’s performance of work.

  



                       Confidential Records In the Hands of An Unauthorized Individual
67. In an unauthorized manner and without the knowledge of Lee, Tracy Goodwin took official records from the special education office when she left the employ of the Special Education office and went to work as a clerical position at the junior high school. Goodwin took minutes that had not been attached to the final student records and took records on three different students and has had them in her personal possession for four years.  She was not aware that one of the student's parents had asked that all documents pertaining to the child be destroyed by the district. She told Junior High Principal Adams that she had the records when she applied for a clerical job at the Junior High four years ago. (TR567:11-568)  She did not advise Lee that she took the records from the special education office. (TR569) Goodwin no longer works in special education (TR569) and is no longer authorized to have access to or possession of the confidential records, yet she still has them. (TR569:15)  

68. Mr. Koonce is aware that Goodwin had taken and retains possession of certain special education records without authorization, (TR212:4-213:13) but Goodwin has not been reprimanded or disciplined.  


Holy Water
69. Although several years ago Lee sprinkled holy water on documents and fellow employees and asked that they pray with her, there were no formal complaints filed regarding this practice at the times it occurred and the practice was voluntarily discontinued by Lee some time ago without her ever being reprimanded. (TR1112:21-1123:16) (TR1214:5-20)

       
Ultimate Finding of Fact
70.  Aransas failed to meet its required burden of proof by a preponderance of the evidence necessary to uphold its proposed termination of the remaining term of Lee’s term contract.


IV. DISCUSSION
It was undisputed that Lee has maintained an exemplary Special Education program during her administration. While she has evidently run afoul of some key political players and personnel within the district, the overall actions taken by Aransas in its attempt to terminate her employment are nothing less than mean-spirited and unprofessional. To offer a comprehensive discussion, the undersigned Hearing Examiner has chosen to utilize the same sub-headings as those found in the Findings of Fact.


Copies of ARD Documents to Parents

Throughout the entire evidentiary hearing, Aransas made much ado about Lee’s violation of state and federal law in not automatically providing copies of the ARD and IEP documents to the parents. A close reading of the IDEA Regulations as found in 20 U.S.C. 1414 (d)(1)(B) (i)known as Part B regulations states, in part, that “the public agency shall give the parent, on request, a copy of the IEP.” (Emphasis added.) It is interesting to note that the 1999 IDEA Regulations, 20 U.S.C. 1414 (d)(1)(B)(i) which did not go into effect until March 12, 1999, has the following additional requirement in regards to copies of ARD documents: “Now, the public agency is under a mandatory obligation to give a copy of the child’s IEP at no cost to the parent (previously, IEPs were shared upon parental request)” (extracted from a commentary on the changes to the IDEA regulations). Evidently and without making Lee aware, Aransas decided impose the 1999 standard of mandatory copies of ARDs and IEPs to all parents upon Lee prior to its actual implementation. 
The evidence clearly showed that Lee had the required process in place and operational of providing copies to parents upon request. 


Error Correction Forms

Granted, this error-correction form process can be an onerous task, but a necessary one, especially if instructional staff (with typically less training in the finer points of ARD/IEP requirements) is required by campus administrators to conduct the ARD meetings. Clerical tasks are often the least favored of educator’s tasks, but they are, nonetheless, extremely important, especially in special education when an innocent clerical error may adversely affect funding. Due to the complexities and weighted approach of special education funding, the numeric codes must be closely monitored for error.

To suggest that Lee was somehow at fault by the isolated actions of two staff members in their questionable approach to correcting ARD documents when she did not even know about the incidents is especially incredulous given the 600 students and their voluminous individual files maintained in the program. Perhaps this concern could have been something for a TEA monitoring visit to address, but certainly not the grounds for termination. The success of Aransas’s recent monitoring visit (1997) should serve as a testament to Lee’s attentiveness to preciseness and accuracy in the documents. There were substantial accusations made in regards to Lee falsifying documents through the error correction process, but there was no credible evidence offered which substantiated these allegations.


Conducting ARD Meetings

It would appear that if so many folks were so concerned about involving parents and holding more ARD meetings, they would have first suggested it to Lee or at least inquired of the requirement, if not the advisability. It is certainly an unusual complaint to hear that not enough ARD meetings are being held.  Lee was so conscientious about properly conducting ARD meetings she made certain that administrators did not “sign off” on the documents when they were, in fact, not present.

To suggest that Lee be held to a higher standard, requiring her to call ARD meetings when they are neither required nor necessary would be to impose an onerous burden upon the program. Aransas has an exemplary special education program with an impeccable record with TEA, leading a reasonable person to believe that Lee is perhaps the best one to determine when it is or isn’t proper to call ARD meetings. With her reputation for being a stickler for details, it is unfathomable that she would employ slipshod techniques as not holding necessary ARD meetings.

Investigation

The number of allegations, witness statements and fact-intense specifics of this case have been condensed to topics for manageability’s sake. There was no pecking order of topics discussed, although a loose attempt was made to set forth the narrative in a semblance of a chronological order, to the extent possible. The entire process and volumes of exhibits and transcripts were, at first blush, overwhelming and exhaustive. Only after much time spent in repeated (and revisited) study and organization of the facts was a pattern of the investigatory process able to be determined.  What was most troubling is that no where in the investigative process was Lee afforded a reasonable opportunity to be made aware of any perceived deficiencies in her performance, resulting in her not being afforded an opportunity to remediate any complained of performances. It was as though Aransas had an agenda known to many including disgruntled former clerks, staff members and verbose parents, but intentionally withheld the agenda from Lee, the one being directly affected. Hardly fair.

There was not even a repeated pattern of “performance deficiencies” developed for Lee’s performance although a commendable effort was mounted to devise such. Until each element of the various allegations was researched for credibility and legality’s sake, the broad brush approach of attack upon Lee might have been effective by its sheer volume.


High School ARD Process

Not only did the Aransas High School Principal attempt to meddle in the administrative tasks of Special Education taking duties in regards to conducting ARD meetings from professional diagnostic staff and reassigning them to the time-constrained special education classroom teachers (I’d venture there were some unhappy teachers with that!), but the affected educational diagnostician was not only unsupportive of Lee, who had nothing to do with the realignment of ARD duties, she was insubordinate. In addition, McLead’s combative nature with established special education policy was nothing short of prejudiced and unprofessional.


Problems With Board Members

Analisa Kennedy, an employee of Aransas, is married to the School Board President and they are the parents of a son who was formerly serviced by Special Education programs. Kennedy differed with Lee over prescribed educational programs for her son and admittedly made public, negative comments to numerous individuals on occasions. In an attempt to provide services for the Kennedy child in the past, Aransas leased an off-campus house from the Nugents (he’s Vice-President of the School Board and she’s a teacher for Aransas). The house was originally called Robin’s Nest and Robin Nugent taught the Kennedy child at that location. Even after the Kennedy child was no longer in Special Education programs, Aransas has continued to rent the off-campus Nugent facility, where it continues to house a small number of special education students. Lee had a viable concern about the advisability of maintaining a segregated special education facility in a restrictive learning environment, when the impetus is to insure special education students are guaranteed a free appropriate education in a least restrictive environment. For the right and proper reasons which were evidently met with negativity and resistance, Lee joined in another administrator’s recommendation that the lease be terminated and the students be relocated to a campus-based setting.

Superintendent Spears was a most credible witness who spoke candidly about Lee and her very real difficulties with Kennedy and Nugent. He intimated that Lee was not at fault in this regard but that they were always “after her” (TR987:8) and spending more time with the special ed stuff than any other board members.....I (Spears) was having to come up with additional documentation for everything we did concerning anything that Nancy (Lee) submitted and neither of them (Kennedy or Nugent) know anything about special ed...”(TR986:16). Spears “tried to get (Lee) treated like everybody else” on the issue of pay raise, but he knew “there was something there that made it a problem.” (TR992) Spears seemed apologetic that he failed to give Lee an opportunity to respond to any allegations prior to Aransas’s recommendation for termination. What gave added credibility to Spears's testimony was his candor in spite of the uncertain status of his own employment contract with Aransas at the time of the evidentiary hearing. 

While the undersigned Hearing Examiner would prefer a world where no bias and prejudice were present, it is impossible to ignore the obvious.


Complaint Filed with Educator Certification

Of all the allegations lodged, this action which did not directly affect the termination and hearing process, is the most egregious and underhanded  attempt by Aransas to do harm to Lee. I chose to include mention of it in the findings of fact to indicate how Lee was not even afforded proper notice of any specific charges or allegations prior to such serious action being launched by  Aransas. It is unthinkable that any good was intended by these actions; quite the contrary, the action speaks to being contrived and malicious.


Other Activities Alleged to be Illegal

Evaluation of IEP goals and objectives are to be an ongoing process and are to be properly documented, indicating a regular update and review of that progress. In the Buser v. Corpus Christi case, cited in the Findings of Fact, the law firm and specifically the attorney now representing Aransas was involved in this case which held that the teachers’ evaluation of an IEP as discontinued did not require notice to the parents. Evaluation of an IEP has long been an ongoing, not a static process.

To suggest that Lee had some sinister intent in typing up anecdotal notes from difficult ARDs or in trying to get an allowable supplemental income to her salary falls critically short of grounds for termination, much less even a reprimand or a concern. While misuse of public funds, however small the amount, is the easiest way for an administrator to get into serious trouble, the case of the $99 refrigerator certainly stretched the point. Beyond all the fluff and spin, it was properly purchased and conveniently stored and used in anticipation of the very next, upcoming summer preschool program.  Lee was suspended prior to the arrival of summer. 

Now, had the refrigerator been used by Lee in the summer of ‘98 to the deprivation and exclusion of the intended preschool program, there may well have been grounds for complaint coupled with a chance for remediation (unless intent to misuse funds was demonstrated---then you have an illegal act which would be grounds for termination). Aransas  never got there, because, to my knowledge, you can’t have anticipatory illegal act. 

As to the refrigerator, Aransas took offense that it was ordered during the last days of the 1997 Preschool Summer Program. A proper response to that is, So? It was perhaps prudent to anticipate a need for use of the refrigerator to store snacks and medications, if necessary, for the next year’s summer program.

Aransas had an April 4, 1996 memorandum (PX-26) which they alleged indicated was an effort by Lee to limit or thwart the appraisal process. The memo alerted referring persons that with the end of the year, any qualifying student would not be able to commence special education services until the fall; therefore, recommended that only severe cases be referred for summer appraisals. It was not even determined that the memo was ever circulated and was not even determined if it had an adverse affect upon the actual referral and delivery process.


Removal of Documents from School Premises

Aransas tried to paint Lee as stealing documents and breaching confidentiality of records when she was, all the while, still an employee of Aransas, albeit under suspension, and still a person authorized to have access to the confidential records. Nowhere in the testimony or evidence was there a showing that Lee abused her retention of the records (she used them to prepare in her defense) and she promptly returned them upon request of Aransas. It simply was not a violation of policy, regulation, law or statute.

Lee acknowledged that the majority of the documents which she took from the special education office were the property of Aransas and that she maintained possession of them for the sole purpose of preparing her defense. It was noted during the hearing that, in spite of specific requests for document production, not all the materials (which were duplicates of other documents) were produced by Aransas, which explicitly implies there was a better than good chance she would not have received the documents in her possession for use in this matter if she had not employed self-help techniques. Lee did not secretly covet the documents and readily and timely returned them upon request.  


Confidentiality of Records Maintained within the Special Education Office

Superintendent Spears bolstered Lee’s testimony that the Special Education office space was cramped and inadequate. Nonetheless, Lee made a diligent effort to accommodate a full staff and hundreds of records and thousands of pieces of paper within a small space, while trying to insure the confidentiality of the record contents---even putting up a barricade to stop access by unauthorized persons and posting a proper notice of confidentiality sign. The Aransas Board was aware of the space deficiency, but chose not to make provision of new or remodeled facilities for special education a priority. No specific or credible incidents of breach of confidential information was provided. 


Advanced Scripting of Hard ARD Meetings

Aransas’s own expert witness, Robert Garcia, admitted that he utilized scripts for those ARD meetings which he knew in advance would be potential problems, i.e. with a propensity for potential litigation or adversary proceedings. This alone seems to have negated the complaint lodged, although there was nothing advanced which showed an illegal act had been performed by such planning. If anything, it indicated an attempt to be thorough and to cover all the bases in best representing the program goals of the district.


Editing Consultant’s Time Log

This was not a well-developed complaint, and was at best a flimsy effort to discredit Lee for editing a consultant’s time report in direct response to a complaint lodged by a staff member who had no direct bearing on the accountability of that consultant. It had the effect of  a piled-on allegation.


Confidential Records in the Hands of an Unauthorized Individual

Granted, this section of the Findings of Fact does not speak to the wrongful actions of Lee, instead, it speaks to the wrongful actions of one of her accusers, Tracy Goodwin. Of all the allegations heard, these are the most serious to date: in direct violation of FERPA; in direct violation of local, state and federal regulations; in direct violation of parent’s instructions to the district for destruction of records; and overt insubordination. While these acts have been known to Goodwin's superiors for varying lengths of time, all have gone undisciplined. Certainly, these records ought to be retrieved from this clerk’s personal, unauthorized possession. 

Holy Water

The few, however troubling, incidents of Lee sprinkling Holy Water on documents and a select number of employees was certainly not an example of her exercising good judgment in the workplace. While it is well established that one must keep a distinct separation of school and religious beliefs and not impose one’s religious beliefs or rites upon another, the credible testimony showed that she asked, not required, staff members to join her in prayer. 

Had the sprinkling of Holy Water been a recent occurrence and been timely brought to the attention of an administrator, it certainly might have been fodder for a reprimand and remedial action, but it wasn’t. And it corrected itself. 

Nonetheless, her strong religious activities, although certainly not advised, did not adversely and significantly affect Lee’s continued employment under a “good cause” standard.


Ultimate Finding of Fact

Aransas erroneously attempted through its testimony of neighboring Special Education Directors to apply a standard of “good cause” for termination under Education Code §Section 21.156 with “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this State.” This is the standard for continuing contracts. Lee had a multi-year term contract, which standard is defined as “good cause as determined by the board.”

The expert witnesses were obviously coached and biased, as further evidenced by their testimony on cross-examination. Both were represented by the law firm representing Aransas so it was unlikely they would offer evidence adverse to their own attorney’s client.

All in all, Aransas never showed that it communicated a problem to Lee before it undertook the massive investigation and suspended her and recommended her for termination. Even beyond that, through this entire process there was a lack of fairness and notice and opportunity for remediation. And most troubling, after all is said and done, there does not appear to be anything which warrants remediation on Lee’s part. 

Although not a determining factor in my recommendation, it is, however, realistically doubtful to the undersigned hearing examiner that after this past year’s experiences Lee can ever again be able to resume a completely comfortable position within the Aransas organization. With her past performance and program evaluations, that would be a sad epitaph.


V. Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code § 21.211 and 21.251 (a)(2).

2.
Generally, the Commissioner of Education has adopted the standard of "good cause" as stated, in Lee-Wright,Inv. v. Hall, 840 S.W.2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ):

Good cause is a high standard. An employee must only fail to perform as an ordinary  employee would, but the failure must be of a serious nature. There is good cause to terminate a contract only if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.

3.
Confidentiality of student records is mandated. See the Federal Education Rights and Privacy Act ("FERPA"), 1232g (Supp.1998).

4.
The school district, a  public agency, shall give the parent, on request, a copy of the IEP.” Individuals With Disabilities Education Act ("IDEA")20 U.S.C. 1414 (d)(1)(B)(i) (Supp. 1998) (Emphasis added.)


VI. Recommendation & Proposal For Granting Relief

Based on the foregoing Findings of Fact and Conclusions of Law, it is the recommendation of this Hearing Examiner that Aransas County Independent School District failed to provide sufficient credible evidence to warrant just cause to terminate the term contract of Nancy Lee, and that Nancy Lee’s appeal of the proposed termination should be granted.

SIGNED AND ISSUED this 8th day of April, 1999.

Karen Hensley Meinardus

Certified Hearing Examiner
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