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DALLAS
§
BEFORE THE HEARING EXAMINER

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
             STEPHEN C. COEN

v.
§



§

IVORY CARMICHAEL,
§


§

Respondent.
§
         THE STATE OF TEXAS


PROPOSAL FOR DECISION

Statement of the Case
Respondent (“Ms. Carmichael”) is employed as a teacher at H. Grady Spruce High School by petitioner, Dallas Independent School District (“DISD”).  By letter dated July 17, 1998, petitioner advised respondent of petitioner’s recommendation that her employment be terminated.  Ms. Carmichael requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code and requested the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Respondent’s request was received by the TEA Division of Hearings and Appeals on July 28, 1998.  On July 29, 1998, the TEA appointed the undersigned hearing examiner to preside in this matter.

Prior to the hearing in this matter, respondent  filed a motion to limit the scope of the hearing and a motion to exclude written documents.  Respondent’s motion to limit the scope of the hearing constituted a motion in limine by which respondent sought to exclude allegedly irrelevant evidence involving periods other than the instant school year.  Respondent’s motion to limit the scope of the hearing asserted due process grounds for the requested relief and cited the alleged failure of respondent to state the reasons for the proposed termination with adequate specificity and failure to timely provide respondent with documents which might have clarified the alleged vagueness in petitioner’s letter of proposed termination.

The hearing in this matter was held before the examiner in Dallas, Texas on October 15, 1998 and November 9, 1999.  Petitioner was represented by Sonya Hoskins, Esq., Robinson, West & Gooden, P.C., 400 S. Zang Blvd., Suite 600, Dallas, Texas 75208.  Respondent was represented by James P. Barklow, Jr., Law Offices of James P. Barklow, Jr., 6116 N. Central Expressway, Suite 500, Dallas, TX 75206.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).

The parties filed post-hearing memoranda containing requested findings of fact and conclusions of law.  To the extent not adopted herein, such requests are denied.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact
:

1.
Respondent has a degree in biology with a minor in chemistry. [Tr. 121; Tr. Vol. II, p. 227].

2.
On May 29, 1996, petitioner employed respondent as a teacher, through the Alternative Certification Program.  [Petitioner’s Admission No. 1; see Tr. pp. 25, 121-122].

3.
Respondent was unable to complete the necessary training for the Alternative Certification Program.  [Tr. 122-127; Tr. Vol II, pp. 224-226; see Petitioner’s Admission No. 16].

4.
Believing that she was terminated unfairly from the Alternative Certification Program, respondent pursued a Deficiency Plan to obtain regular certification as a teacher. [Tr. 126-127; Tr. Vol. II, 226, 248-251].

5.
Respondent pursued her Deficiency Plan by taking courses at night while she worked during the day. [Tr. 127; Tr. Vol. II, 227].

6.
Respondent was employed by petitioner during the following periods at the following locations as indicated:

Period



Location


      Teaching Capacity
August 96 -  October 96 
Greiner Middle School
       

February 97 -  April 97
South Oak Cliff

      Chemistry & Biology

April 97 - May 97

Student Guidance Center

December 97 - Present
H. Grady Spruce High School       Science & Biology

[Tr. 22-26, 190; Respondent’s Admission No. 2].

7.
Respondent believes that she suffered from a lack of administrative support at each of the campuses where she was employed. [Tr. Vol. II, 248].

8.
During the 97/98 school year, respondent taught six classes at H. Grady Spruce, all as a “floater.” [Petitioner’s Admission No. 22; Tr. p. 41; Tr. Vol. II, p. 158].

9.
Other teachers who “floated” at H. Grady Spruce High School managed to do so without classroom management problems or instructional difficulties.  [Tr. 60, 210].  

10.
Respondent felt as if some of her H. Grady Spruce students treated her as a substitute teacher, rather than a permanent teacher. [Tr. Vol. II, 230].

11.
During the 97/98 school year, the size of respondent’s classes ranged from ten to more than 30 students assigned, but actual attendance ranged from 3 to more than 20 students.  [Tr. 41-43; see also Tr. Vol. II 158, 162].

12.
The numbers of students in respondent’s classes were significantly smaller that the average. [Tr. Vol. II, 55]. 


13.
On many occasions during the 1997/98 school year, students slept in respondent’s classroom. [Tr. Vol. II 64; see Tr. 209].

14.
More often than not during the 1997/98 school year, respondent’s students were off task and the students persisted in loud conversations across the classroom. [Tr. Vol. II 64-66, 106-107, 112; see Tr. 52- 60, 195; Tr. Vol. II 106, 160].

15.
Respondent failed to properly document problems she had with students or to follow the school’s discipline management plan. [Tr. Vol. II 199-200].

16.
In one instance, respondent attempted to punish one of her high school students by requiring her to write “I will obey my teacher” 1,000 times. [Tr. Vol. II, 239].

17.
Respondent was never able to gain control of the classroom or maintain order in the classroom. [Tr. Vol. II, 107-108, 171-172; entire record].

18.
Respondent believes that an alleged lack of support by her principal at H. Grady Spruce contributed to some of the discipline problems in her classroom. [Tr. Vol. II, 235 & 244].

19.
After respondent consulted with H. Grady Spruce High School Principal John Washington (“Mr. Washington”), he removed some  “problem students” from her classroom. [Tr. Vol. II 162].

20.
Mr. Washington and other members of the school administration dealt directly with some of respondent’s students by having conferences with the students, having conferences with the students’ parents and/or by placing the students in in-house suspension. [Tr. Vol. II, 107, 169].

21.
Everett Garmon, a science teacher employed by petitioner for 18 years, attempted on many occasions to assist respondent in gaining control of her classroom. [Tr. Vol. II, 54].

22.
During the 96/97 school year, respondent was given a week of lesson plan and discipline management training. [Tr. 170].

23.
During the 96/97 school year, respondent’s classes were chaotic, the students were off-task and lesson plans were inadequate. [Tr. 165-166].

24.
During the 97/98 school year, Instructional Specialist Lisa McCool
attempted to assist respondent to comply with DISD policy by developing and properly implementing lesson plans. [Tr. 109-111; Pet.’s Ex. 7].

25.
Dr. Maya Lagbara, Dean of Instruction, attempted to assist respondent in the preparation of adequate lesson plans. [Tr. 212; Tr. Vol. II 109 - 111; Pet.’s Ex. 7].

26.
Despite petitioner’s attempts to assist respondent in this regard, respondent’s lesson plans were consistently inadequate. [Tr. Vol. II, 109-111].

27.
Dr. Lagbara preconferenced with respondent in January 1998, then collaborated with respondent in preparing an Instructional Improvement Plan on February 4, 1998. [Tr. 192-193; Pet.’s Ex. 12].

28.
Dr. Lagbara had a summative conference with respondent on April 24, 1998. [Tr. 194].

29.
On February 24, 1998, respondent was placed on a Professional Growth Plan with the goals of (1) securing student attention and (2) using administrative procedures and routines which facilitate instruction. [Tr. 199-202; Tr. Vol. II 184; Pet.’s Ex. 11].

30.
Respondent’s class management skills failed to improve over time. [Tr. Vol. II 108, 153, 171-172].

31.
Respondent failed to comply with her Professional Growth Plan. [Tr. 213; entire record].


Ultimate Facts
32.
Respondent received adequate support from petitioner.

33.
During the 97/98 school year, respondent failed to:

1 maintain order in her classroom; 

(b)
provide meaningful instruction to her students; or

(c)
improve her teaching techniques.

34.
During the 97/98 school year, respondent failed to use her best efforts to:

(a)
create a climate for learning in the classroom;

(b)
instill a desire for learning in the classroom; or

(c)
improve her teaching techniques.

35.
During the 97/98 school year, respondent was inefficient, incompetent or unable to perform her assigned duties.


Discussion
During the hearing I denied respondent’s motions to exclude written documents and to limit the scope of the hearing because the factual predicate was insufficient to support the relief requested.

I believe that respondent made a sincere effort
 to provide meaningful instruction to her students and I am acutely aware of the potential financial impact that my recommendation may have on respondent.  

Notwithstanding petitioner’s very able advocacy with respect thereto, I suspect that a clear dual purpose arose, near the beginning of respondent’s counseling and documentation thereof, to not only assist respondent in meeting acceptable standards but to also justify her removal if she failed to improve.  I also admit the possibility that some of those documenting respondent’s progress or lack thereof may have had preconceived notions as to the likelihood that  respondent could become an effective teacher.  Unfortunately, any such preconceived notions were justified by respondent’s profound lack of class management and teaching skills.  

Respondent is a bright and articulate person, but she has not demonstrated an ability or potential for translating these qualities into effective classroom instruction.  I found amazing and telling her unblinking testimony that her students during the videotaped class:

. . . were not off-task throughout the videotape . . . [although they were] off-task at first . . . after that they were on task and participating normally.

[Tr. 50-51].  While I have been careful not to give undue weight to a single record of classroom behavior, and would have made the same recommendation in this case if there were no classroom videotape, I feel constrained to make the following observations regarding the videotaped “class” [Pet.’s Ex. 17]:

(1) most students were off-task most of the time;

(b)
respondent ignored almost all of the students’ off-task behavior; and

(c)
what little teaching occurred did not seem to be at the high school level.


Respondent’s testimony regarding her leaves of absence for medical reasons was not credible.  

Petitioner has proven by a preponderance of the evidence that it had good cause to propose termination of respondent’s contract of employment.   Tex. Ed. Code § 21.256(h). 


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the board.  Tex. Ed. Code § 21.211(a)(1).

3.
Petitioner has established, by a preponderance of the evidence, good cause for the termination of respondent’s contract.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby  recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  It is further

RECOMMENDED that petitioner discharge respondent from her employment as a teacher with DISD.

SIGNED AND ISSUED this 2nd day of February, 1999.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that, on February 2, 1999, I served copies of the foregoing document upon Sonya Hoskins and James Barklow by facsimile transmission.  Additionally, I today served copies of the foregoing document on all of the persons named below by placing a copies thereof in the United States mail with postage fully paid.  Finally, I hereby certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

Sonya Hoskins, Esq.



James P. Barklow, Jr., Esq.

Robinson, West & Gooden, P.C.

Law Offices of James P. Barklow, Jr.

400 S. Zang Blvd., Suite 600


6116 N. Central Expressway, Suite 500

Dallas, TX 75208



Dallas, TX 75206

Joan Howard Allen



Service on the School District:

Chief Counsel






Texas Education Agency


Dallas Independent School District

Legal Services Division


Personnel Office

1701 N. Congress Avenue


Attn:
Bill Morgan

Austin, TX 78701-1494


3807 Ross Avenue

Dallas, TX 75204

Signed this 2nd day of February, 1999.

______________________________

Stephen C. Coen

�Citations to the record are for the parties’ convenience only and do not imply that the hearing examiner necessarily relied only on the cited portion of the record in making particular findings of fact.


�However, I do share respondent’s concern that in certain circumstances a teacher’s due process rights could be abridged by a termination letter that failed to adequately apprise her of the basis for the proposed termination.  I would be especially concerned where a vague termination letter was combined with the school district’s failure to timely and adequately respond to the teacher’s informal or formal discovery requests.


�I do not believe that this sincere effort constitutes a “best effort in carrying out . . . professional duties and responsibilities,” as set forth on page one of respondent’s letter of proposed termination, dated July 17, 1998.  This is because respondent’s sincere efforts were limited to private means which did not cooperate with petitioner’s attempts to assist her in carrying out her professional duties and responsibilities.





