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I.




FINDINGS OF FACT
After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some basis for the particular finding of fact).

References are to the transcript which consists of multiple volumes.  For example, “TR 5/10" refers to the transcript for the proceedings that occurred on May 10, 1999.  The Hearing was held on May 10, 11, 13, 1999.

1 Respondent, JAKE D. KINNARD (Mr. Kinnard), is and has been employed for four (4) years under term contracts with Petitioner Morgan Independent School District (MORGAN ISD) as a Science and Special Education teacher.

1 For the year 1998-99, Mr. Kinnard was employed under a One-Year Term Contract, as a classroom teacher, dated April 21, 1998, Exh. 1.

1 Pam Miller (MILLER) is the Principal of MORGAN ISD., a certified appraiser, and teacher with fourteen (14) years of experience.

TR 5/10, MILLER,
P. 152. L. 11, through P. 156, L. 16.
1 John Bryant (BRYANT) is the Superintendent of MORGAN ISD.

1 On March 26, 1999, a recommendation proposing non-renewal of Mr. Kinnard’s contract was approved by the Board of Trustees.

1 On March 30, 1999, a Notice letter of the proposed non-renewal was provided to Mr. Kinnard, Exh. M-2.
TR 5/11, BRYANT, 
P. 190, L. 7 through P. 195, L. 15.
1 The March 26, 1999, Notice Letter to Mr. Kinnard included as grounds for the recommendation of non-renewal the violations of MORGAN ISD School Board policies, Exhs. M-2 & M-35, as follow:

1 falsification of documents, 

1 failure to comply with official directives, and

1 failure to maintain discipline.

1 On April 15, 1999, Mr. Kinnard requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.

1 ROBERT C. PRATHER, SR., was notified on April 19, 1999, of his selection as Certified Hearing Examiner to conduct the hearing in this dispute.  The assignment was accepted on April 19, 1999.

1 A pre-hearing was held on April 26, 1999.  During the hearing, Mr. Kinnard’s counsel requested and MORGAN ISD agreed to provide more specifics for the proposed non-renewal.

1 On April 27, 1999, MORGAN ISD submitted Notice of Grounds for Non-Renewal for purposes of this proceeding.

1 The April 27, 1999, Notice provided these additional instances as examples of the same grounds alleged in the original Notice Letter of March 26, 1999:

1 Failing to comply with official directives:

1 After being directed to report his absences to the Principal, Respondent has failed to do so.

1 After being directed and warned to turn in Special Education papers to the office and not to keep them in the classroom, Respondent has failed to do so.

1 After being directed and warned to provide regular education teachers with Special Education students modifications, Respondent has failed to timely do so.

1 After being directed not to give merely answers to Special Education students taking tests in Respondent’s Content Mastery class, Respondent has continued to do so.

1 Failing to maintain discipline:

1 Respondent does not correct students who sleep in his class and/or allow students to sleep in his class.

1 The level of noise in Respondent’s class is at an inappropriate level for learning to take place in the classroom and neighboring classroom.  At times, the students and teacher can be heard yelling.

1 Respondent failed to administer properly discipline alternatives to Special Education students in his classes.

1 Appraisals and Observations.

1 Mr. Kinnard’s Probationary Contract at Red Oak ISD was terminated at the end of his second year there, 1994.

TR 5/13, KINNARD,
P. 132, L. 25, to P. 133, L. 22.
1 For the year 1995-1996, Mr. Kinnard received an appraisal  of “clearly outstanding,” dated May 29, 1996, Exh. K-6.

1 For the year 1996-1997 appraisal, dated May 28, 1997, Mr. Kinnard received a rating of “Exceeds Expectations,” Exh. K‑7.

1 On or about June 5, 1998, Mr. Kinnard was provided with and had discussion with Principal Miller about his professional development and appraisal for the 1997-1998 school year.

Exhs. M-11 & -12.  
TR 5/13, KINNARD,
P. 31, L. 3, to P. 32, L. 11; P. 113, L. 21, to P. 115, L. 5.
The appraisal noted under “areas to address”:

1 Turning grades in on time;

1 Getting to school on time for duty;

1 Turning in lesson plans..

The rating was “Average.”

1 On February 2, 1999, Principal Miller delivered to Mr. Kinnard Principal Miller’s letter on PDAS assessment information dated January 25, 1999, Exh. M-32, noting concerns about lesson plans and absences relating to Mr. Kinnard’s medical condition and his monitoring special education students.  

1 On February 11, 1999, a walk through was done by Principal Miller, Exh. M-30, which lasted less than 45 minutes.

1 Exh. M-3 is an observation done on Mr. Kinnard on April 29, 1999.

1 Principal Miller’s calendar, Exh. M-36, was not shown to Mr. Kinnard.  It contains her notes of observations of Mr. Kinnard’s actions, like being late for school, and of conversations with Mr. Kinnard about his conduct which is the subject of the hearing.

1 When Principal Miller hired Mr. Kinnard 4 years ago, his duties included being a Science teacher, Special Education teacher, and Special Education Representative for all grades.  

TR 5/10, MILLER,
P. 22, L. 19, to P. 23, L. 23.
TR 5/11, MILLER,
P. 67, L. 18, to P. 76, L. 1; P. 78, L. 14, to P. 79, L. 2; P. 80, L. 13, to P. 81, L. 2.

TR 5/11, CONNER,
P. 139, L. 13, to P. 147, L. 15.

TR 5/11, TUGGLE,
P. 232, L. 14, to P. 233, L. 17.
1 As the Special Education Director, Mr. Kinnard was responsible for:

1 Monitoring the students;

1 Giving tests, including the Comprehensive Individual Assessment Part II;

1 Sending out ARD notices;

1 Being present at ARD meetings;

1 Insuring that IEPs were met;

1 Giving teachers their modification sheets;

1 Notifying teachers, if they are to attend ARD meetings;

1 Notifying teachers, if they have new Special Education students.

1 Comprehensive Individual Assessment Part II.  

1 Exh. M-4 is a Comprehensive Individual Assessment Part II and is an important document to the student, the teacher teaching the student, the diagnostician evaluating the student for Special Education, and for MORGAN ISD’s responsibilities to the student and participation in federal programs.

TR 5/10, MILLER,
P. 24, L. 9, to P. 27, L. 6.

TR 1/99, BRYANT,
P. 193, L. 4, to P. 194, L. 4; Exh. M-35.

1 The test in Exh. M-4 is incorporated into the ARD.

1 The diagnostician discusses the test.

1 It should tell the strengths and weakness of the student being assessed.

1 It goes along with the test the diagnostician gives and should be accurate, particularly in comparing the weaknesses and strengths of the student.

1 It tells the student’s teacher what the student’s strengths and weaknesses are and where the student needs help.

1 The person who signs Exh. M-4 means that person has given the test, has scored the test, has taken the student out of class or has in some matter administered the test to the student, observed the student and diagnosed the strengths and weaknesses of the student.  

1 Exh. M-4, a Comprehensive Individual Assessment Part II on a student at MORGAN ISD was signed by Mr. Kinnard, although he did not have the information to complete correctly the assessment. 

1 Mr. Kinnard did not have copies of the test for the student and did not observe the student.

TR 5/10, MILLER,
P. 31, L. 15, to P. 35, L. 6; Exhs. M-4, -5, ‑6, & -7.

TR 5/13, KINNARD,
P. 90, L. 9, to P. 96, L. 2.
1 Later, The student in Exh. M-4 was tested by another teacher, with different results, as shown in Exh. M-8.   

1 The test, Exh. M-8, reflected strengths and weaknesses of the student, with the observation and opinion of the two (2) teachers who had taught this student for the past several years, that were different than Exh. M-4 signed by Mr. Kinnard.  

TR 5/11, WILLIAMS,
P. 96, L. 9, to P. 102, L. 11; Exhs. M-4 & -5.

TR 5/11, CONNER,
P. 120, L. 16, to P. 128, L. 2.
1 Exh. M-4 was a false document for at least two (2) reasons:

1 The signature of Jake Kinnard represented that he had observed and tested and assessed the student, when, in fact, he had not.  

1 The document misrepresents the weaknesses and strengths of the student which undermines the ability to evaluate the student and for the student’s teacher and MORGAN ISD to address the needs of that student.  There was no basis for the evaluation on Exh. M-4.
1 Turning Grades in on Time.

1 Principal Miller has given staff directives on grading student work and turning in grades.  Notice is given to the teachers of the times and deadlines for turning in grades by putting grade sheets in teachers’ boxes, telling the teachers at teacher meetings, and posting notices in teachers’ mailboxes.  

1 Mr. Kinnard has always been late in turning in his grades and has been told and reminded to turn in his grades on time including:

1 Exh. M-11, his 1997-98 Appraisal;

1 Exh. M-13, a memo dated November 18, 1998; and 

1 Exh. M-15, a memo dated March 2, 1999.

TR 5/10,
P. 39, L. 13, through P. 46, L. 21.

1 Principal Miller gave directives that students’ grades should be based on all the work required of all of the students.  

TR 5/10,
P. 35, L. 7, to P. 42, L. 12; Exhs. M-13, -14, -15, -16 & -17. 

1 Mr. Kinnard, without having appropriate grade records and completed work to justify a student’s grade of 70, gave student J.D.C. a grade of 70.  

TR 5/10, MILLER,
P. 36, L. 2, to P. 39, L. 12; Exhs. M-9 & -10.
1 Falsification of Documents.

1 Mr. Kinnard gave student J.D.C. the grade of incomplete in Science class.  Student J.D.C. had not taken the last test for the grading period.

1 When a grade was requested for student J.D.C., Mr. Kinnard randomly assigned a grade of 70 to J.D.C.  Prior to the test which was not taken by J.D.C., the student had approximately a 70 average.  The grade for J.D.C. was not based on all of the test scores and assignments.  

1 Mr. Kinnard manufactured the grade for student J.D.C.

1 Manufacturing a grade constitutes falsification of documents.

TR 5/10, ARNOLD,
P. 218, L. 11, to P. 220, L. 17, Exh. M-9;

TR 5/10, ARNOLD,
P. 242, L. 10, to P. 243, L. 14.;

TR 5/10,ARNOLD,
P. 243,L. 22, through P. 247, L. 24.

TR 5/11, KINNARD,
P. 96, L. 3, to P. 97, L. 24.

1 Turning in Lesson Plans.

1 Principal Miller has directed that lesson plans for the following week are to be turned in to her by putting them in her mailbox so that she will know what is going on in class and, if the teacher is absent, a substitute will have an outline of what to do.

TR 5/13, KINNARD,
P. 77, L. 13., to P. 79, L. 20.
1 The instructions about turning in lesson plans to Principal Miller have been communicated to Mr. Kinnard on numerous occasions last year and this school year, in teachers’ meetings, and individually, such as in Exh. M-11.  Mr. Kinnard did turn some in the prior school year and some in the present school year.

1 Mr. Kinnard has generated lesson plans, but, knowingly, has not turned them into the Principal’s office and continues that practice through May 13, 1999, the time of the hearing.

TR 5/10, MILLER,
P. 46, L. 22, through P. 47, L. 18;

 TR 5/13, KINNARD,
P. 117, L. 2-17; P. 120, L. 2, to P. 121, L. 10.

1 Monitoring Students.

1 Principal Miller has included in her directives to Mr. Kinnard that he is to monitor and keep up with the Special Education students.

1 There are teacher complaints of Mr. Kinnard’s not monitoring the students in the classes of those teachers.

TR 5/10,
P. 53, L. 16, to P. 55, L. 22, and Exh. 20.
1 Getting to School on Time for Duty.  

1 At the beginning of the year, each teacher is given a sheet of paper telling the teacher the dates of his/her morning duty, which starts at 7:30 a.m.  In addition to these sheets, Principal Miller has spoken on numerous occasions with Mr. Kinnard about being on time for morning duty and included it in his evaluation of May-June 1998.  Exh. M-11.
1 Each time Mr. Kinnard had duty in the 1998-99 school year, MILLER has reminded Mr. Kinnard to be on time at 7:30 a.m.  Mr. Kinnard continued to arrive between 7:40 and 7:45 a.m.  Mr. Kinnard was not on time this academic school year for his morning duty.  Exh. M-36.
TR 5/10,MILLER,
P. 55, L. 23, through P. 59, L. 6.

TR 5/11, MILLER,
P. 47, L. 7-22; P. 62, L. 19 to P. 62, L. 20.
1 Principal Miller has advised Mr. Kinnard of the manner in which he may assist students with questions and answers.  He may simplify or re-word a question, but is not to give the student the answer.  Mr. Kinnard and MILLER have spoken about how the students are to take tests.  Even so, based upon teacher complaints and students comments and the incident described by Ms. Arnold, Mr. Kinnard provided the answers to the students.

TR 5/10, ARNOLD,
P. 217, L. 1, to P. 218, L. 10.
TR 5/10, MILLER,
P. 60, L. 7, through P. 62, L. 12.

1 Student Discipline.

1 Prior to February 11, 1999, Principal Miller had discussed with Mr. Kinnard class discipline, including the problem of students sleeping in class.  

1 On February 11, 1999, a student was asleep in Mr. Kinnard’s class during a walk through by Principal Miller,  Exh. M-30.

TR 5/10, MILLER,
P. 73, L. 18, through P. 75, L. 8; P. 72, L. 17 to 23; P. 64, L. 12, to P. 65, L. 8; Exh. M-29.
1 On or about April 29, 1999, a number of students were asleep in Mr. Kinnard’s class, two (2) of whom remained asleep when Principal Miller walked into the classroom.

1 Prior to March 26, 1999, Principal Miller had discussed with Mr. Kinnard about controlling the noise in his class.  Mr. Kinnard’s classroom was frequently noisy.  Part of that is due to his group discussions.

TR 5/10, MILLER,
P. 75, L. 9, through P. 77, L. 24; Exh. 27.

TR 5/13, KINNARD,
P. 106, L. 16, to P. 107, L. 4.
1 Maintaining Special Education Students’ Documents.

1 Principal Miller told Mr. Kinnard that Special Education students’ documents were to be maintained in a locked filing cabinet in the Principal’s office.

1 Mr. Kinnard has failed to maintain the Special Education documents in the secured filing cabinet.

TR 5/10, MILLER,
P. 77, L. 25, through P. 80, L. 22; P. 88, L. 11 to 18.
1 When Principal Miller could not find information on Special Education students in their files, she would find that Mr. Kinnard had the information at his desk.  

1 On April 6, 1999, Principal Miller requested that Mr. Kinnard bring documents on Special Education students to the Principal’s office for filing, which Mr. Kinnard did not do.

TR 5/10, MILLER,
P. 126, L. 13, through P. 131, L. 3; Exhs. M‑24, -25, -26. 

1 On or about April 21, 1999, in response to the memo of April 21, 1999, Exh. M-26, Mr. Kinnard gave to Principal Miller’s secretary a 2-inch stack of Special Education information.

1 On or about May 6, 1999, Principal Miller and Superintendent Bryant found a number of Special Education records, in Mr. Kinnard’s classroom, including some on students who had graduated or moved.

TR 5/11, MILLER,
P. 51, L. 10-23.
1 Medical Condition and Absences.

1 On December 14, 1998, Mr. Kinnard told Principal Miller of his upcoming heart tests.

1 After Mr. Kinnard was discharged from the hospital, he was able to return to his duties and did not request any accommodation concerning his duty load, schedule, or work responsibilities.

TR 5/10, MILLER,
P. 135, L. 1, through P. 137, L. 5; Exh. M-34.
1 During December and January when Mr. Kinnard was having his medical treatment, he or family members or friends provided some information to the school about his status.  Papers and tests were picked up for Mr. Kinnard to grade.

TR 5/11, P. 53, L. 1, to P. 58, L. 7.
1 On January 25, 1999, Principal Miller prepared a written memo to Mr. Kinnard, Exh. M-32, delivered to him on February 2, 1999, listing concerns which would be used in Mr. Kinnard’s PDAS assessment.

TR 5/10,
P. 137, L. 6 to 23.
1 After this written memo, Mr. Kinnard still did not turn in lesson plans.

1 After the memo, Exh. M-32, Mr. Kinnard did not monitor the Special Education students.

1 Mr. Kinnard has been rated in the past, noting that his involvement with the students and community was great.  However, this year, 1997-98, there have been complaints from students.  Complaints from students in prior years were apparently things that were able to be worked out.

TR 5/10, MILLER,
P. 161, L. 7, through P. 164, L. 16.

1 A written intervention plan with Mr. Kinnard would not have made any difference considering the past written memos and oral instructions given to Mr. Kinnard and his failure to change.

TR 5/10, MILLER,
P. 172, L. 24, to P. 174, L. 16.

TR 5/11, BRYANT, P. 194, L. 5, to P. 195, L. 15.

1 Failure to Comply with Directives.

1 In Mr. Kinnard’s 1997-98 appraisal, Mr. Kinnard was warned to turn in lesson plans.  Several times during the 1998-99 school year, Mr. Kinnard was directed to turn in lesson plans.  As of the date of the hearing on May 13, 1999, Mr. Kinnard was still not turning in lesson plans to the Principal’s office as directed, even though Mr. Kinnard stated that he had prepared the lesson plans.

1 Failing to turn in lesson plans after being directed to do so is a failure to follow directives.

1 In Mr. Kinnard’s 1997-98 appraisal, Principal Miller directed and warned Mr. Kinnard to timely turn in grades.  On a number of occasions after that, Mr. Kinnard was reminded and requested to turn in grades.  Mr. Kinnard failed to do so.  See Exhs. M-13 through -17.

TR 5/10, ARNOLD,
P. 208, L. 22, to P. 216, L. 25.
1 Mr. Kinnard has had problems turning grades in on time since coming to MORGAN ISD.

TR 5/10, MILLER,
P. 197, L. 19-22.
1 Failure to turn in grades after being directed to do so is a failure to follow directives in violation of School Board Policy #5.

1 Mr. Kinnard had been instructed not to provide a student the answers on tests.

1 After the warning, Mr. Kinnard provided students taking a test the answers to the exam questions.

1 This constitutes failing to follow directives.

1 Mr. Kinnard failed to maintain Special Education student records in a timely and confidential manner, some of which were still on his desk after the students had graduated.  

1 Principal Miller directed Mr. Kinnard to turn in Special Education documents to the office and not keep them in the classroom.  Special Education records are confidential and are to be kept in a secure location.

1 After Special Education records were found in Mr. Kinnard’s desk, Principal Miller warned Mr. Kinnard to turn in Special Education records to the office.

1 Mr. Kinnard continued to fail to turn in Special Education documents to the office after being directed to do so.

1 Such conduct is a failure to follow directives.

1 During his 1997-98 appraisal, Principal Miller directed and warned Mr. Kinnard to be on time for morning duty.  Mr. Kinnard was also warned to be on time on several occasions during 1998.

1 Mr. Kinnard was never on time for his morning duty assignments.  Failure to be on time for the morning duty assignments after being directed and repeatedly warned to do so constitutes a failure to follow directives.  See Exh. M-36 Calender.


II.



ISSUES

There are three (3) issues which are preliminary evidentiary issues, and there is one (1) issue with subparts regarding the grounds for non-renewal.

1 ISSUE 1:  Can evidence of acts committed after the MORGAN ISD School Board has voted to propose non-renewal be used in the hearing as grounds for non-renewal?   No.

1 ISSUE 2:  Can evidence of acts committed after the MORGAN ISD School Board has voted to propose non-renewal be used in the hearing for any other purpose?  Yes.

1 ISSUE 3:  Must the MORGAN ISD School Board specifically identify all of the events or acts which constitute the grounds for the MORGAN ISD School Board’s proposed non-renewal?  No.

As a result, the evidence offered, and taken under advisement of matters occurring after March 26, 1999, is admitted for purposes of such matters as intent, knowledge, remediation, cause, and continuing course of conduct.  Exhs. M-22 through -27, -29, and -36 are admitted for these purposes.

1 ISSUE 4:  Has MORGAN ISD carried its burden in establishing grounds to recommend non-renewal of Mr. Kinnard’s contract?  Yes.


III.



DISCUSSION

1 While the notice of proposed non-renewal does not require a specification of all of the actions that form grounds for the recommendation, the Principal’s and Superintendent’s recommendation could only be based upon those events that took place on or before the date of the recommendation.  Therefore, in this case, acts that, in fact, occurred after March 26, 1999, are not the grounds for the recommendation of non-renewal. 

1 Specific acts that were further identified in the April 27, 1999, Notice of Grounds may support a recommendation for non-renewal if, in fact, they occurred prior to March 26, 1999.  

1 Specific events and acts that, in fact, occurred prior to March 26, 1999, although not specified, which fit under the three (3) categories of School Board policies that form the grounds for the recommendation of non-renewal of March 26, 1999, may be considered and support the MORGAN ISD action.

1 While it is not logical for the MORGAN ISD Board to rely upon acts and events occurring after March 26, 1999, as grounds for its recommendation of March 26, 1999, the acts and events that have occurred since March 26, 1999, may be considered in this hearing for purposes of intent, knowledge, remediation, cause, course of conduct, and other evidentiary matters.

1 The School Board does not have to have good cause to non-renew Mr. Kinnard.  Herbert Moore v. Mt. Pleasant Independent School District, Docket #244-R1-689, June 24, 1991.  While there may be a dispute about a requirement for remediation in a non-renewal case, notice and evaluations and opportunities to improve were given to Mr. Kinnard.

1 Mr. Kinnard failed to perform certain duties and responsibilities of any employee of MORGAN ISD which the School Board would be entitled to consider and form the grounds for his non-renewal, in spite of his other very admirable qualities and work.  Tardiness once or twice (as opposed to a pattern over a period of time) or a last-minute rush or not timely meeting an assignment on occasion, by itself, may not be sufficient for non-renewal.  However, the record reflects a long history and pattern of tardiness and the failure to meet some deadlines, with written and oral warnings, that are in and of themselves significant and would be the grounds for action against an employee.  For instance, not timely and accurately reporting grades and the incorrect student assessment are significant, standing alone.

1 This case has similarities to Roy Rollins v. Liberty Independent School District, Docket #371-R1-691, February 15, 1992, of a person with tardiness problems, who failed to make meetings and be present for bus duty.  Non-renewal was upheld.

1 Any teacher or student is going to have parents and students for whom they are able to do great things and others who may be upset or have a different view of the performance.  Even so, patterns of conduct which continue may be considered by MORGAN ISD in determining whether or not to non-renew an employee.

1 From the evidence, Mr. Kinnard appears to be a person who contributes to his community and is well liked by his fellow citizens, a teacher who loves students and teaching and seems to get along well with students and their parents.  All of those are enviable and desired qualities one wishes to have in a person and a teacher.  But, those are not all of the attributes and qualifications a person must have to be a teacher and to serve as a teacher.  Just as there are certain performance levels with respect to actual teaching of the material in the classroom, there are other requirements with respect to the tedious and administrative responsibilities of a teacher being an employee and responsible to MORGAN ISD for his actions.

1 It is also noted that the allegations by MORGAN ISD must be viewed in the context of Mr. Kinnard’s background and experience.  He is not new to teaching.  The area of Special Education is not new to him.  Mr. Kinnard has been a teacher since 1966, except for a period of time when he was in private business.  He has a daughter who was a Special Education student and his son, Chuck, is a Special Education student.  He has had responsibilities in Special Education at MORGAN ISD for four (4) years.

1 In the area of following school directives, Mr. Kinnard has been on notice since at least his evaluation in May-June 1998 of the three areas of (1) being on time, (2) turning grades in on time, and (3) and turning in lesson plans.  Those are fairly basic concepts and should be corrected with very little difficulty and certainly without any additional education, learning, or training. 

1 While there are events that occurred in the school year 1998-1999, particularly with respect to Mr. Kinnard’s health problems, those health problems do not excuse all of the conduct that is the subject of this hearing.  The medical treatment that Mr. Kinnard needed was obviously very serious and efforts were made by Mr. Kinnard to keep up with the work, grades, and other paperwork.  However, if these incidents had only occurred in December 1998 and January 1999, and only related to an inability or failure to perform as affected by his health, the seriousness of this matter might be viewed differently.  However, neither the medical condition nor the interplay involving his son, Chuck, had anything to do with 

1 falsifying Matthew S.’s assessment;

1 creating a grade for J.D.C.; 

1 failing to turn in grades on time, apparently a long-standing problem as evidenced by the notation and comment in Mr. Kinnard’s evaluation in May-June 1998;

1 failing to maintain, securely, Special Education student files;

1 failing to turn in lesson plans to the Principal’s office up to December 1998 and from February 1, 1999, through the hearing date of May 13, 1999; and

1 failing to appear on time, especially for 7:30 a.m. duty.

1 On November 18, 1998, Principal Miller sent a memo to Mr. Kinnard reminding him that grades were to be turned in on time, Exh. M-13.  Additionally, LEANNE ARNOLD testified of Mr. Kinnard’s being late in turning in his grades.  On February 17, 1999, the grades were still not in on time.  Mr. Kinnard’s hospitalization and medical problems were December 1998 and January 1999.  See Exh. M‑15.  In March 1999, the grades were incomplete.  See Exhs. M‑15, -16, and -17.  

1 The matter of not being at school on time is a matter of conflicting evidence and differences in time periods.  Prior to December 1998, there apparently was not a conflict regarding Chuck’s being picked up by a bus at 7:30 a.m.  What is the explanation for not arriving on time, particularly when Mr. Kinnard had a duty assignment at 7:30 a.m.?

TR 5/10, MILLER,
P. 183, L. 25, to P. 193, L. 24.
1 The testimony of parents and others as to other teachers’ arriving late, while noted, is unclear as to whether those teachers had a duty assignment at 7:30 a.m., or had given notice they would be arriving late or had permission to be arriving at the time that they did.  In the spring of 1999, after January 31, supposedly Mr. Kinnard was arriving late because of the timing conflict with his son’s bus pickup.  Whose responsibility was it, then, to make arrangements for someone else to be on duty for Mr. Kinnard at 7:30 a.m. if Mr. Kinnard could not be there?  Mr. Kinnard or someone else?

1 Each of the statements of falsification of documents supports the recommendation for non-renewal.

1 The issues related to failure to maintain discipline in the classroom have been proven by MORGAN ISD, but may have been explained in part and/or are inconclusive.  They are not a basis of this recommendation.

1 The students were noisy.  It is difficult to know whether that is by comparison to the temporary classroom space being used in the elementary section and compared to elementary students as well as the teaching style and group discussion encouraged as a part of a teaching style.  This does require limitations and control.

1 Apparently, it is without contradiction that there were situations with drinks and food in the classroom and students sleeping in class.  While that is not desirable conduct, the classroom conditions, movement, and overall situation do not appear, if standing alone, to be a basis for recommending non-renewal.  However, it is repeated conduct and a legitimate concern that may be considered as part of the overall performance.

1 There was insufficient evidence to support the existence of the event in Allegation 6 of February 27 that Mr. Kinnard failed to properly administer discipline alternatives to Special Education students in his classes.  

1 Mr. Kinnard’s counsel argues that there is a defect in pleading and proof in that it has not been proven whether the School Board considered the teacher evaluations and cites the case of Brown v. Wilmer Hutchins ISD, Docket 426-R1-791 (comm’r educ. 1993).  That case was based upon a non-renewal in 1991 which is believed to be under the prior statute.  Apparently, the requirement relating to the evaluation in connection with a School Board action has been changed in Senate Bill 1.  See The Educator’s Guide to Texas School Law, Kemerer and Walsh, Fourth Edition, p. 127.  In addition, the falsification of documents which occurred in the January to March 1999 time period would not have been on the prior evaluations.  An evaluation that might have included them had not occurred at the time the School Board took its action March 26, 1999, on the recommendation of the Principal and Superintendent.  

1 Mr. Kinnard has requested that consideration be given for all of the equities and all of the facts.  All of those matters have been taken into consideration and have weighed heavily in consideration of the evidence.  There is much to be said for Mr. Kinnard in a positive fashion.  However, why, to this date, are lesson plans not turned into the Principal’s office after numerous warnings and requests?  This would seem a simple thing to do.  Why are grades continually turned in late, many times weeks late?  From his many years in education and as a business person, Mr. Kinnard has to know that this creates havoc with the processing of data and records and getting report cards to students and parents on time.  Even aside from those matters, the false grading and the assessment just will not disappear and are not outweighed in the balance.

1 Mr. Kinnard has contested the importance of Matthew S.’s assessment.  However, in his testimony, Mr. Kinnard acknowledged that the assessment is to let the teacher know that the student may be eligible for, but is not necessary for actual admission into, Special Education.  Even so, if someone else is going to rely upon this information, it has some importance and will affect what happens to that student.  Likewise, presumably that record will remain with the student and reflect how the student was assessed.  It would seem to be a very difficult situation for a teacher to try to explain to a parent that teacher’s evaluation of a student that is different from the assessment Exh. M-4.  

1 Even if we assume the argument that this is the way all assessments are done, and Mr. Kinnard stating “I have never done evaluations of elementary students,” that does not condone the action.  Why wouldn’t Mr. Kinnard just refuse to sign the assessment and make the person who did the assessment sign the evaluation?  If no assessment were done, then no one would be signing it.  This would be an indication that additional work had to be done or someone was failing to do their job.  If, as the Director of Special Education, Mr. Kinnard had a number of students who did not have assessments, particularly in the elementary grades, then that would bring the deficiency to his attention to call upon the teachers who were responsible, if it were someone else, to get the assessments done properly and signed off as evaluated.  It was his responsibility.  His signing without having done the assessment is covering up his failure to perform, i.e., do the assessment himself or get someone to do it.

1 With respect to falsifying the record of student J.D.C., Mr. Kinnard has no explanation other than a timing event.  He knew that the student had a 70 grade average on the work which he had done.  However, he also knew that the student had not taken one test.  At the time that he had the 70 entered, Mr. Kinnard was already late again (March 2, 1999, Exh. M-9) in turning in his grades.  He created a grade for the student that was not accurate.  If the student did not take the test, the test grade would be zero.  The zero, when factored in with the other grade of 70, would produce a grade less than 70.  If nothing else we know that this would affect the student’s eligibility to participate in extra-curricular activities.  Likewise, his parents would then know how he was performing and that he had not taken all his tests or that he had not been performing well on his tests.  There is no credible evidence to justify such conduct.

1 There is some conflicting evidence about some of the issues and events.  Bertha Dominguez v United Independent School District, Docket #169-R1-690 instructs that "...even if the evidence is in conflict and does not support all of the reasons...." the School Board's decision must stand if there is enough evidence in the record to support the decision.

1 The record in the case contains notices, memos, conversations, and discussions with Mr. Kinnard over the years about various types of concerns and needs for improvement, as well as being given the opportunity to change conduct.  When the same type of conduct continues, such as continuing to be tardy, not turning in the lesson plans to the Principal, not turning in accurate grades on time, not complying with specific directives, the basis for non-renewal exists.

TR 5/11, MILLER,
P. 77, L. 4., to P. 79, L. 21.

IV.



CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, Briefs submitted, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1 Jurisdiction in this case is proper under Texas Education Code, §21.251(b)(2).

1 Mr. Kinnard falsified a school document relating to a student, in violation of School Board Policy #21, Exhs. M-2 and 35:

1 the Comprehensive Individual Assessment Part II on student Matthew S., Exh. M-4;

1 the “70" grade for student J.D.C., Exh. M-9.
1 Mr. Kinnard failed to follow directives in violation of School Board Policy #5, by failing:

1 to process properly a student assessment, like Exh. M-4;

1 to base a student’s grade on all of the required work as required of other students;

1 to turn in grades on time;

1 to keep and maintain Special Education student records in a secure and safe place in the school office;

1 to give students the answers to tests;

1 to report on time for morning duty;

1 to turn in lesson plans to the Principal’s office.

1 The additional incidents set out in the Notice Letter of Grounds for Non-renewal for the purpose of this proceeding submitted by MORGAN ISD on April 27, 1999, do not allege new policy violations, but merely state additional examples of the particular policy already alleged to have been violated in the March 26, 1999, Notice Letter, Exh. M-2
1 There is no evidence supporting Mr. Kinnard's claim of arbitrary, capricious, and without good cause.

1 MORGAN ISD’s recommendation to non-renew was not and is not arbitrary, capricious, and without good cause.

1 Even if remediation were required or would have benefitted Mr. Kinnard, the record demonstrates that Mr. Kinnard had notice of deficiencies and continued through the last day of the hearing, May 13, 199, to fail to follow the School Board’s policies with the deficiencies alleged herein.  Mr. Kinnard was given sufficient notice of and opportunity to change his conduct.

1 In a non-renewal context, the standards of good cause and opportunity for remediation do not apply.  Even so, notice was given both in writing and orally, over a period of time, and good cause existed for the recommendation not to renew.

1 MORGAN ISD's decision in its March 26, 1999, letter to non-renew Mr. Kinnard's employment contract was and is supported by evidence of his failures to perform as claimed and having been warned, counseled, and noticed, and given the opportunity to correct, which Mr. Kinnard did not do and of the falsification of documents.

1 Mr. Kinnard has failed to perform as an ordinary employee would in the areas referenced herein.  In addition, this failure to perform is of a serious nature in undermining the working relationship and authority with the Principal and in the falsification of documents which relate to the performance and evaluation of the students in question.

1 MORGAN ISD has complied with DFBB (Local) as referenced in Mr. Ortiz’s (counsel for Mr. Kinnard) Brief of May 19, 1999, that the reasons for proposed non-renewal be provided in the notice or a reasonable time before the hearing.  The Hearing Examiner’s recommendation is based upon those policy violations identified on March 26, 1999, using specific acts of those policy violations that occurred on or before March 26, 1999, and identified through  April 27, 1999.  The recommendation herein is also predicated upon acts or events related to those policy violations which may have occurred after March 26, 1999, but which show intent, a continuing course of conduct, warnings, remediation, attitude, knowledge, and state of mind related to those specified policy violations.  For instance, the evidence that Mr. Kinnard, through the May 13, 1999, hearing date, was continuing his conduct to refuse to turn in his lesson plans to the Principal’s office relates to grounds for non-renewal specified by MORGAN ISD.  See Exh. M-2 at P. 2, 2D..  

1 The falsification of Exh. M-4 is not in the best interest of the student and is, in fact, detrimental to the student, being a part of the student’s record and evaluation and is detrimental to the ability of the student’s teacher and MORGAN ISD to minister to the student’s needs.  

1 The explanation that Mr. Kinnard did not have time to test the student or that he had always done it that way or that the test is not significant, is not a sufficient defense or explanation and does not mitigate the seriousness of the event.  If, in fact, this practice has been going on for some time, as Director of the program, Mr. Kinnard should have insisted on changes.  If nothing else, he could, should, have refused to sign, which he apparently has not done.  
1 Signing a completed assessment when it was never administered and is without basis constitutes falsification of documents and failure to follow directions.

1 Creating the “70" grade for student J.D.C. is a falsification of a school document, a failure to follow directives, and a disservice to the student.

1 All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.  


V.



RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

The decision of the MORGAN ISD Board should be upheld and Mr. Jack D. Kinnard’s one-year term contract should not be renewed.

SIGNED AND ISSUED this 28th day of May, 1999.

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER
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