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Statement of the Case

Petitioner Ramiro Villegas appealed the decision of the Board of Trustees of the Rio Grande City Consolidated Independent School District, Respondent, to terminate Petitioner's employment contract with the Respondent.  Petitioner timely filed a written request for a hearing before a hearing examiner.  John J. Curtis is the hearing examiner appointed by the Texas Education Agency to hear Petitioner's appeal.  Mr. Brinkley L. Oxford, Attorney at Law, of Edinburg, Texas, represented Petitioner.  Mr. Dennis J. Eichelbaum, Attorney at Law, of Austin, Texas, represented Respondent.  After written agreement of the parties to extend the time deadline for a recommendation of hearing examiner, as per V.C.T.A., Education Code, Section 21.257(c), said appeal hearing was begun on July 23, 1997, continued and completed the next day.  By mutual agreement of the parties the hearing examiner's recommendation is due to the parties by August 15, 1997.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.  The Rio Grande City Consolidated Independent School District (hereinafter referred to as "RGCCISD") employed Ramiro Villegas by a written contract during all times pertinent to this case, that is, up to and throughout the 1996-1997 school years.

2.  Ramiro Villegas was assigned as the RGCCISD Athletic Director during the 1996-1997 school year. 

3. Ramiro Villegas has been an employee with RGCCISD since 1964 (SF I-230); head football coach and Athletic Director since 1982 (SF I-231); and solely Athletic Director for the last eight (8) years. SF I-232.  Villegas does not hold an administrator's certificate. SF I-31.

4.  Ramiro Villegas ran a summer basketball camp ("The Little Dribblers") during the summers of 1995 and 1996. SF I-105.  Villegas was under contract with RGCCISD while running the camp. SF I-106.  Villegas admitted that the basketball camp was not a school function (SF I-104) and he admitted to running the business during work hours. SF I-114  This basketball camp took place in the high school gym. SF I-107.  Villegas did not pay rent for use of the high school gym. SF I-111.  Villegas charged each camp participant $25 (SF I-106), but denied that he made money on the enterprise. SF I-311.  Villegas also admitted that he had one of the employees in his office, Mr. Contreras, put all of the registration [for the camp] into the athletic department computer. SF I-324.   At two points in his testimony, Villegas stated that he did not have the high school principal's permission in the summer of 1996 to use the gym to hold the camp (SF I-107, 327), but also testified that he thought he "possibly" had the principal's permission. SF I-317.  Villegas did not have permission for the 1996 summer camp granted to him by the superintendent. SF I-317. 

5.  In June of 1996, Superintendent Jose Ramon Hinojosa assigned Principal Mike Villarreal to supervise Villegas. See Grievant's Ex. #2. 

 
6. In March of 1997, Principal Villarreal evaluated the job performance of Villegas. See Grievant's Ex. #5.

7.  By letter, dated April 1, 1997, Superintendent Hinojosa informed Villegas that the District was going to have a detailed audit of the athletic department's finances conducted because of alleged problems Villegas had following the District's bidding policy and while the investigation was ongoing, Villegas was reassigned to a high school teaching assignment. See Grievant's Ex. #3.  

8.  At some point in time between Principal Villarreal's evaluation of Villegas and the time of Villegas' reassignment to a classroom teaching position, Superintendent Hinojosa, Principal Villarreal, and Villegas met to discuss Villegas' performance evaluation. SF I-37, 329.  Both the principal and the superintendent testified that the superintendent directed Villegas at the above-mentioned meeting to provide supporting documentation from his performance evaluation to him. SF I-329; II-24.  Villegas went on sick leave shortly thereafter from April 7, 1997, through the end of the school year. SF I-99-100.  While out on sick leave, Villegas admitted that he went to the movies, went to Mexico, and went grocery shopping. SF I-101.  Villegas testified that his doctor told him to rest, but did not confine him to his house. SF I-100, 102.  Villegas did not turn over the documents the superintendent requested. SF II-24.

9.  By letter of May 29, 1997, the RGCCISD Board of Trustees proposed that the employment contract between the District and Villegas be terminated for good cause. See Joint Ex. #1.  Villegas was thereby given notice of a number of reasons for his proposed termination.  These reasons fall into essentially three general categories:  1) failure to properly maintain an accounting system for athletic funds and failure to comply with the District's bidding policy; 2) insubordination; and 3) actions contrary to and inconsistent with the ordinary standards of a professional educator that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. Id.  


Discussion

As the violations regarding the "Little Dribblers" summer basketball camp are sufficient to warrant termination, the other issues will not be addressed.

Texas Penal Code, Section 39.02, defines what is abuse of official capacity:

(a) A public servant commits an offense if, with intent to obtain a benefit or with intent to

harm or defraud another, he intentionally or knowingly:

(2) misuses government property, services, personnel, or any other thing of value belonging to the government that has come into the public servant's custody or possession by virtue of the public servant's office or employment.

Texas Penal Code, Section 1.07(a), defines:

(24) "Government" means:

(C) any branch or agency of the state, a county, municipality, or political 
subdivision.

(41) "Public servant" means a person . . . employed . . . as one of the following:

(A) an officer, employee, or agent of government.

A teacher is a public servant. See Sewell v. London, 371 S.W.2d 426, 427 (Tex.Civ.App.--Texarkana, 1963).  By logical extension, a school district administrator must also be a public servant.  Section 11.151 of the Texas Education Code states that "the trustees as a body corporate have the exclusive power and duty to govern and oversee the management of the public schools of the district.  All powers and duties not specifically designated by statute to the agency or to the State Board of Education are reserved for the trustees, and the agency may not substitute its judgment for the lawful exercise of those powers and duties by the trustees."  These provisions, one commentator has noted, give the local school board a status very similar to that of a municipality. See Kemerer, Frank and Walsh, Jim, The Educator's Guide to Texas School Law, 4th ed., University of Texas Press, 1996, p. 15.  A local school district is, plain and simple,  a political subdivision of the state.

In the instant case, Villegas signed an employment contract with RGCCISD in which he pledged, inter alia, to comply with, and be subject to, state and federal law and District policies, rules, regulations, and administrative directives as they exist or may hereafter be amended. See District's Ex. #1.  By the Grievant's own admissions alluded to in the above text, he misused school property (the high school gym, school telephones, school computer) and school personnel, as well as conducted a private enterprise while he was "on the clock" for the school district.  Grievant testified as to the amount of money collected from each participant in his summer basketball camps, the approximate number of participants in the camps, the expenditures he incurred to provide the participants with souvenirs from the camps (less than the total amount of money taken from each participant, i.e., approximately $10 of the $25 collected), and the depositing of the remaining money, after disbursements, in a private, non-school,  bank account, with only the Grievant as a signator on the account. SF I-110.  Grievant's testimony, alone and without more verification that he did not profit or personally benefit from the summer basketball camps, given his admissions and the preponderance of the evidence, is not sufficient to meet his burden of persuasion and simply not credible.  This is sadly an ignoble way to end a long and distinguished career, especially since there were undoubtedly some worthy intentions (i.e., developing skills in young athletes) mixed in with the personal benefits to Grievant derived from this program.   Nevertheless, even if Grievant had met his burden of persuasion that he had derived no personal benefit from the summer camps, he still used his official capacity to inappropriately obtain the services of RGCCISD employees and misused RGCCISD property.  Procurement of those services during school hours and while he and the employees were under an employment contract with the District constitutes a misappropriation of public funds in violation of Article III, Section 52 of the Constitution of the State of Texas. See Brossette v. Wilmer-Hutchins ISD, Dkt. No.190-R-2782 (Comm'r Ed., 1984).    


Conclusions of Law
1.  The proposal for termination is a result of Mr. Villegas' actions specifically with the "Little Dribblers" summer basketball camps conducted with the misuse of school district property and personnel and for his personal benefit.

2.  The Respondent has established by a preponderance of the evidence good cause to terminate Petitioner's employment.

3.  The Petitioner's appeal should, therefore, be denied.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this 15th day of  August, 1997.

                                                                        _____________________________________

                                                                         John J. Curtis,

                                                                         Hearings Examiner



