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RECOMMENDATION OF THE EXAMINER
Statement of the Case

Fernando Sanchez, Jr., requested a hearing before an Independent Hearings Examiner after receiving notice of intention not to renew his term contract from Board of Trustee’s for the Brownsville Independent School District.  The hearing was to determine whether or not the school district was justified in nonrenewing the term contract of Mr. Sanchez, because of violations of Brownsville Independent School District policy DFBB (Local).  The case was presented to the Hearing Examiner in an open hearing held at the district offices of the Brownsville Independent School District beginning Thursday, May 9, 1997.  The hearing was recessed at the end of Thursday, May 9, 1997, and closed by the hearing examiner on Monday, June 9, 1997, upon receipt of the written arguments and proposed findings and conclusions of law from both parties.  Fernando Sanchez, Jr., hereinafter, Respondent, appeared in person and through his attorney, Thomas Sharpe, Jr., and Brownsville Independent School District, hereinafter, B.I.S.D., appeared through Wallace Jackson and their attorney, Robert Russo.  The case was presented through direct testimony and exhibits.  
FINDINGS OF FACT


After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel, and the proposed Findings of Fact and Conclusions of Law submitted by both parties, in my capacity as an Independent Hearings Examiner, I make the following findings of fact:

1.  Respondent, is employed as a non-certified administrator by B.I.S.D., pursuant to a one year term contract for the 1996-1997 school year.  (see B.I.S.D.- 1, attached to transcript) .

2.  Under the provisions of the one year term contract between Respondent and B.I.S.D., Respondent is obligated to comply with, and be subject to, State and Federal law and district policies, rules, regulations and administrative directives as they existed or were amended after the date of the contract.  (see B.I.S.D. - 1, attached transcript).
3.  In compliance with applicable state law, the Board of Trustees for B.I.S.D. established a policy setting out various reasons why term contracts would not be renewed.  This policy is DFBB (Local), and includes, among the reasons for nonrenewal, the misrepresentation of facts to a supervisor or other district official in the “conduct of district business”  (transcript P18, L16 thru and including P19, L13; also, B.I.S.D. -4).
4.  During the spring of 1996, B.I.S.D. was soliciting bids for, among other things, Workers Compensation Insurance.  Those bids were solicited through the publication of RFP’s.

5.  In June of 1996, it was the responsibility of the purchasing department at B.I.S.D. to handle all correspondence regarding bids and invitations for bids.  During that period of time Respondent had no responsibility for publishing the RFP in question to Barron on behalf of B.I.S.D. (see S-6, attached to transcript).
6.  On June 6, 1996, two events occurred relative to the matter which is the subject of this hearing, the first event was that an employee of Barron Risk Management, Martin Villafranca, had a meeting with Respondent in Respondent’s office; and, on June 6, 1996, the RFP was sent by FedEx from B.I.S.D. to Barron Risk Management to the attention of Shanna Macaulay at the San Antonio office for Barron.  (see S-2, attached to transcript).
7.  On July 16, 1996, Melvin Barron, president of Barron Risk Management Services, carelessly made a serious misrepresentation to Wallace Jackson that B.I.S.D. had failed to provide his company with the necessary RFP to allow him to make a timely proposal for the Workers Compensation Insurance and other coverage management.  (P25, L6 thru L6; P59, L1 thru 5; also S-2, attached to transcript)
8.  Based on the misrepresentation of Melvin Barron, Mr. Jackson called Kenneth Lieck, and Mr. Lieck called Respondent, resulting in an informal meeting in Mr. Lieck’s office.  During that meeting on July 16, 1996, Mr. Jackson observed a discussion between Mr. Lieck and Respondent relative to why Barron had or had not received the RFP.  The purpose of the meeting from Mr. Jackson’s perspective was to find out whether or not Barron had in fact received the RFP enabling them to make a timely bid for the Workers Compensation coverage. (transcript P26, L2 thru and including P27, L9).
9.  There is a disagreement between Mr. Jackson and Respondent as to what Respondent said during the July 16, 1996, meeting relative to the method of delivery of the RFP to Barron and whether or not the bid was discussed at a June 25, 1996, luncheon with Melvin Barron, (transcript P26, L15 thru and including P27, L9; also transcript P132, L17 thru and including L22).
10.  Following the meeting during the morning of July 16, 1996, Respondent returned to his office and did further research on the method of delivery of the RFP to Barron.  He discovered during through researching that the RFP had been Fed Ex to Barron on June 6, 1996, and returned to Mr. Jackson to straighten out the confusion about the method of delivery of the RFP. During the second meeting with Mr. Jackson, in Mr. Jackson’s office, Respondent admitted that he had provided Mr. Jackson with inaccurate information about how the RFP was acquired by Barron.  (transcript P29, L14 thru and including P29, L4).
11.  After the confrontation between Respondent and Mr. Jackson in Mr. Jackson’s office, Respondent attempted to engage the assistance of Martin Villafranca to support his assertion that he had hand delivered the RFP to Mr. Villafranca at the B.I.S.D. office on June 6, 1996.  (transcript P155, L25 thru and including P157, L11)
12.  On December 16, 1996, a notice of warning, involving the misstatements made by Respondent on July 16, 1996, was delivered to Respondent.  The time lapse between July 16, 1996 and the time the notice of warning was delivered was caused by negotiations between Respondent and B.I.S.D. concerning Respondent’s employment status with B.I.S.D.  (transcript P32, L2 thru 25; also, P34, L6 thru 17; also, B.I.S.D.-3, attached transcript).
13.  On February 6, 1997, Respondent was notified that the Superintendent, at the meeting of the trustees of B.I.S.D. on February 4, 1997, had proposed to the Board that Respondent’s employment contract with B.I.S.D. not be renewed beyond the end of the contract year ending June 30, 1997.  This notice was hand delivered to Respondent on February 7, 1997.  (transcript P22, L9 thru and including P23, L2; transcript P36, L15 thru 22; transcript P136, L7-17; also, B.I.S.D. - 4, attached to transcript).
14.  Notice was more than 45 days prior to the last day of classes for Spring 1997, in compliance with §21.206 of the Texas Education Code.  

15.  Respondent timely filed a request for a hearing with the Commission of Education and B.I.S.D. in compliance with §21.207 of the Texas Education Code.

16.  This hearing was held by agreement of the parties on May 8, 1997. (transcript P6, L2 thru 10).
17.  To the extent any of the above Findings of Fact or more properly Conclusions of Law they are hereby adopted as such.

JUDICIAL NOTICE

In my capacity as an Independent Hearings Examiner assigned to this dispute, and based on correspondence received from both parties after the evidentiary hearing, I take judicial notice of the following facts:

1.  On May 21, 1997, Respondent tendered a written notice of resignation to B.I.S.D. (see Recommendation exhibit “A”).
2.  This written notice of resignation was tendered after the close of the evidentiary hearing in this matter.

3.  On May 29, 1997, B.I.S.D., acting through their attorney Mr. Robert Russo, acknowledged receipt of the resignation to this Hearing Examiner.  (see Recommendation exhibit “B”).
4.  On June 2, 1997, Respondent, acting through his attorney Mr. Thomas Sharpe, Jr., acknowledged to this Hearing Examiner that he had tendered his written resignation to B.I.S.D. (see Recommendation exhibit “C”).
DISCUSSION


The purpose of this hearing was to determine whether or not Respondent made misrepresentations to Wallace Jackson and Kenneth Lieck while conducting school business such that B.I.S.D. is justified in not renewing the term contract of Respondent after June 30, 1997.


During the spring of 1996, B.I.S.D. was soliciting bids from various venders for the renewal of the Workers Compensation Insurance for district employees.  In the normal course of business for B.I.S.D., the purchasing department solicited those bids by mailing out requests for proposals which are herein identified as RFP’s.  It is undisputed by the testimony and exhibits entered at hearing that it was the responsibility of the purchasing department to send out the RFP’s.  It was the responsibility of Respondent to make sure that the purchasing department had a complete list of the vendors to be solicited in that process.


During the year preceding the solicitation of bids Respondent had developed a personal relationship with an employee of Barron Risk Management, hereinafter, Barron, named Martin Villafranca.  


On June 6, 1996, Martin Villafranca and Respondent met in Respondent’s office and during  the meeting Mr. Villafranca mentioned to Respondent that someone from his San Antonio office had asked about the RFP for the upcoming Workers Compensation proposal.  On that same date an employee of  B.I.S.D.  purchasing department acquired an air bill number from Barron and the RFP was sent Via FedEx to the San Antonio office of Barron from B.I.S.D. to the attention of Shanna Macaulay. 


Between June 6, 1996 and July 16, 1996, nothing of any material consequence happened regarding the RFP that had been sent to Barron or anything else relative to the issue at hand in this hearing.  One thing that did occur was a luncheon wherein Mr. Villafranca, Respondent and Melvin Barron were present and may or may  not discussed the RFP.


On July 16, 1996, Melvin Barron called Wallace Jackson and advised him that to his knowledge Barron had not received the RFP that would allow him to make a timely bid on the renewal of Workers Compensation Insurance.  Mr. Barron was in error when he reported those facts to Mr. Jackson and his carelessness precipitated the events which have lead to the proposed nonrenewal and this hearing.


Upon learning from Melvin Barron that he thought Barron had not received an RFP, Mr. Jackson correctly contacted Mr. Lieck, the head of the purchasing department for B.I.S.D. and inquired, why an RFP had not been sent to Barron, if in fact that had not been.  While there is no clear testimony as to how the participants in the July 16th meeting came to be in Mr. Lieck’s office, it appears to the Examiner that Mr. Lieck immediately called Respondent and asked him to come to his office to talk about what Respondent knew about whether or not Barron had in fact received the RFP.  Respondent went to Mr. Lieck’s office and was engaged in what has been described as an intense discussion with Mr. Lieck about whether or not, and if so, how Barron had received the RFP. During the discussion between Mr. Lieck and Respondent, Mr. Jackson entered the room and observed the discussion.


In that meeting Respondent said something about Mr. Villafranca having received the RFP packet on June 6th , while he was at B.I.S.D. office meeting with Respondent.  Exactly what was said in the meeting is in dispute and I find no clear cut testimony from either party that is convincing on the question of whether Respondent said, he gave the RFP to Mr. Villafranca or he thinks Mr. Villafranca picked RFP up on that date.  


I do find however, that Respondent, following the events of July 16th , took action which tends to corroborate Mr. Jackson’s version of what was said.  The specific action that was taken by Respondent that lends credence to Mr. Jackson’s version was that Respondent inexplicably attempted to enlist the aid of  Mr. Villafranca in supporting his version of how the RFP got to Barron, even after he knew it was not correct.  Specifically, he asked Mr. Villafranca to write a letter asserting that Mr. Villafranca had received the RFP from Respondent during the June 6th  meeting at the B.I.S.D. office.  I can’t imagine Respondent taking that action unless he had in fact represented to Mr. Jackson during the meeting that he had given the packet to Mr. Villafranca during that June 6th meeting.  


Following the meeting in Mr. Lieck’s office Respondent returned to his office and began to reflect on what had happened relative to the details about how the RFP had been delivered to Barron.  The fact that Barron had received the RFP was clear in Respondent’s mind and the information he gave Wallace Jackson relative to whether or not  Barron had the RFP and was going to be able to make a timely bid was correct.  Ergo, B.I.S.D.  was  not prejudiced nor was the conduct of B.I.S.D. business prejudiced.  In reflecting on what had happened on June 6th , Respondent recalled that there had been some discussion of an air bill number and contacted Mr. Lieck’s secretary who confirmed that she had in fact obtained an air bill number from Barron and federal expressed the RFP to them.  When Respondent realized that he had given misinformation to Mr. Jackson he immediately, on his own initiative, went to Mr. Jackson and made a forthright attempt to straighten out any confusion about the method of delivery of the RFP to Barron.


In my opinion, the action taken by Respondent in going directly to Mr. Jackson with the correct information as soon as he had it demonstrates a desire on his part to make sure that the confusion was straightened out, and further demonstrates a willingness to accept responsibility for having given misinformation in the meeting in Mr. Lieck’s office.  But, for Respondent’s openness regarding the mistake he had made in telling Mr. Jackson how the RFP got to Barron, Mr. Jackson would never had known that any misrepresentation had been made by Respondent relative to the method of delivery.


B.I.S.D. now seeks to nonrenew the contract of an employee for dishonesty which they discovered solely by the honesty and forthrightness of the employee.


The evidence clearly indicates that misrepresentations were made by Respondent to Mr. Jackson in a meeting with Mr. Lieck relative to the method of delivery of the RFP to Barron.  The business at hand in the meeting between Mr. Jackson, Mr. Lieck and Respondent was whether or not Barron had in fact received the RFP that would allow them to make a timely bid on the Workers Compensation Insurance.  The issue was not how the RFP had been delivered.  Mr. Jackson plainly stated that his sole purpose in going to Mr. Lieck’s office was to find out whether or not the RFP had been delivered and if not, why not.  

B.I.S.D. now contends that these misrepresentations were made in the conduct of school district business.  This Hearing Examiner is not convinced that the discussion between these employees as to whether or not, and if not why not, Barron had received the RFP is conducting school business.  However, Respondent has admitted in his direct testimony under oath that in his opinion this was in the process of conducting school district business. Consequently, what we have is the school district saying that based on B.I.S.D. policy DFBB (Local) they are asserting their right to nonrenew a term contract because of misrepresentations made by an employee who was honest enough to go this his boss and say,  I made a mistake about how this happened, not whether or not it happened, and here is the mistake I made.


Following the evidentiary hearing, Respondent tendered a written notice of resignation to B.I.S.D. because he found employment elsewhere.  The fact  that written notice of resignation was sent and received has been acknowledged by both parties in writing to this Hearing Examiner.  The purpose of the hearing was to determine whether or not Respondents contract should be nonrenewed.  It seems to the Hearing Examiner that Respondent has made a decision on his on behalf that makes that decision by this Hearing Examiner rather unimportant.  

CONCLUSIONS OF LAW

After considering the record, the exhibits, the live testimony, the items of judicial notice herein taken, the arguments of counsel and the written Proposed Findings Of Fact and Conclusions Of Law submitted by both parties together with the applicable law, in my capacity as Independent Hearing Examiner, I make the following conclusions: 

1.  This hearing was properly requested in compliance with §21.207 of the Texas Education Code.

2.  This hearing is authorized by Chapter 21, Subchapter F of the Texas Education Code.
3.  Respondent is subject to all of the terms and conditions of the one year term contract entered into between himself and B.I.S.D. and identified as B.I.S.D. -1, a two page document attached to the transcript.
4.  Respondent has technically violated B.I.S.D. policy DFBB (Local).
5.  B.I.S.D. has authority under the terms of the one year term contract and the Board Policy DFBB (Local) to decide to not renew the term contract of Respondent.
RECOMMENDATION

Based on the forgoing Findings of Fact, Judicial Notices and Conclusions of Law, in my capacity as Independent Hearing Examiner in the above referenced matter I make the following recommendation:

1.  I recommend that B.I.S.D. accept the written resignation of Fernando Sanchez, Jr.

2.  I recommend that B.I.S.D. reject the recommendation of Wallace Jackson, the Superintendent of B.I.S.D. to nonrenew and deem that issue moot having previously accepted the written resignation of Respondent.




SIGNED this ___________ day of June, 1997.







_________________________________

JUERGEN KOETTER

Independent Hearings Examiner
Brownsville ISD v Sanchez
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