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STATEMENT OF THE CASE

Respondent, Theresa Johnson (hereinafter "Teacher"), appeals the decision of the Petitioner, Mesquite Independent School District (hereinafter "District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: Teacher's failure to disclose felony fraud convictions from 1982, and Teacher's failure to notify the Superintendent in writing of a March 19, 1997, felony charge.  Specifically, the District requests the discharge of the Teacher for the following reasons:  Teacher did not state on her application form or at any other time that she had been convicted of four felony charges prior to her employment by District.   Additionally, Teacher did not follow her employment contract language in reporting a charge of arson brought in Dallas, Texas.  "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by Mark Robinett, Esq. and Jefferson Brim III, Esq.  District was represented by Gary Grimes, Esq.  Mark L. Williams is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

1.
Teacher was employed by District as a counselor at District's North Mesquite High School campus.  She was employed under a probationary contract during the 1996-1997 school year.  She was employed under a continuing contract for the 1997-1998 school year.

2.
In February 1995, Teacher filled out an employment application for District.  On Page 2 of the application form, the form asked if she had ever been convicted of a crime.  She checked the "No" block.  She was not immediately hired by District but instead worked for Cedar Hill ISD.  During that employment, it was brought to her attention that she might have criminal convictions from felony fraud charges brought against her while she lived in Detroit.  She denied that those were convictions, and she stated she thought that probation was to be expunged from her record.  Teacher's probationary contract with Cedar Hill ISD was not renewed.

3.
When Teacher was initially hired by District, she signed a continuing contract of employment.  Section 11(a) states, "Employee's employment is contingent and conditioned upon all information contained in any applications of employment being in all respects true and correct.  In the event any information continued in District's application for employment becomes incorrect, or changes, or employee is charged with, or convicted of, any felony or other crime involving moral turpitude, Employee agrees to notify the Superintendent of Schools of District, in writing, within three (3) business days of the Date employee learns of such fact.  FOR PURPOSES OF THE PARAGRAPH, NOTICE SHALL NOT BE DEEMED DELIVERED UNTIL ACTUALLY RECEIVED BY DISTRICT."  MISD 4.

4.
During Teacher's employment with District, she was charged with arson.  She did not report this charge in writing to the Superintendent, but instead she reported it verbally to a person of lesser position than the Superintendent.

5.
During the 1997-1998 school year, Teacher and Principal John Thompson (hereinafter "Thompson") had several meetings in which one or both became volatile.  At one of those meetings, Teacher alleged Thompson assaulted her.  She filed criminal charges against him and a grievance with the District.  During District's investigation of the grievance, it learned Teacher had possible criminal convictions which were not contained on her application form.  It also learned of the arson charge.  Based on that information, Teacher was placed on administrative leave while District finished its investigation.  

6.
District determined that 1) Teacher did have four felony fraud convictions while she lived in Detroit and which were neither on her application form nor any updates of the application form, and 2) Teacher had been charged with arson during her employment with District but had not followed the continuing contract obligation of reporting the charge in writing.  District recommended Teacher's discharge.

DISCUSSION
7.
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

8.
Specifically, the District requests the discharge of the Teacher for the following reasons:  Teacher did not state on her application form or at any other time that she had been convicted of four felony charges prior to her employment by District.   Additionally, Teacher did not follow her employment contract language in reporting a charge of arson brought in Dallas, Texas.   "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  

9.
Before a proposal is made concerning the case in chief, I must first address the motions filed by District prior to the hearing: PLEA TO JURISDICTION OF HEARING OFFICER and MOTION TO STRIKE PLEADINGS AND FOR JUDGMENT.  

10.
This case was initially set for a hearing on May 28, 1998.  Teacher had requested a continuance prior to the hearing, which I denied.  However, Teacher did not attend the May 28 hearing.   A doctor sent a short, undated note through Teacher's attorney, stating Teacher should be excused from the hearing.  The note did not give a reason for the request, but it was from Timberlawn Mental Health System.  Although opposed by District, I allowed a continuance at that time.  I ordered a written report be sent to me by the doctor, explaining Teacher's condition and when the doctor believed Teacher would be able to attend a hearing.  I never received the report, but I did speak with the doctor, M. Lea-Stokes, MD.  She said Teacher was on medicine to help Teacher and that the medicine would take four to six weeks to become effective.  The hearing was postponed until that time.

11.
Not long before the continued hearing, District filed the two previously-mentioned motions.   District argued that Teacher had not turned in the requested medical report per my orders and that the time limit had lapsed for me to decide the case.  I will deny both of the motions.  First, regarding the medical report, the doctor's informing me of the reason Teacher could not attend a hearing and the date on which a hearing could be held, were sufficient to meet my scheduling needs.  I could determine a time good for both for the Teacher and the District.  Also, I would not penalize the Teacher for the doctor's shortcomings.  

12.
Second, regarding the time limits, the District's arguments would have been completely different had one of its key witnesses had a medical situation which kept the witness from testifying.  Moreover, the timing of the motions seemed to state that District wanted to have its concerns on the record rather than have me rule on them: the first motion was filed after I set an approximate date for the continued hearing, and the second motion was filed after I set a date for the hearing.  The time limit concern was never mentioned during the first hearing or when the 45 days was initially over, nor was it mentioned when the District was told of the doctor's statements about when Teacher could testify.  Additionally, I have practiced employment law for sixteen years and have had exposure to the Americans with Disabilities Act, 42 USC Sec. 12001 et seq.  Nothing would have been more unfair and unequitable (and perhaps unlawful) than to have Teacher testify while she was first taking medicine for some type of emotional or mental situation or to make Teacher testify without taking the medicine.   Her answers may not have been credible, not based on deceit, but based on the medicine or lack thereof.  Rather, the better path to follow was to have the hearing when the medicine had begun to work.  If I had not allowed Teacher to fulfill the doctor's wishes (as reported to me), then Teacher may have had justifiable plea for appeal.  Instead, I waited to have the hearing on a date when Teacher could testify competently.  In fact, at the hearing Teacher said under oath that she was ready to testify.  She agreed to testify truthfully, and she never stated any medicine or emotional/mental condition would keep her from testifying truthfully will full recognition.  All this being said, the motions are moot anyway.

13.
Based on the testimony and the exhibits, I find that District proved both of its reasons for recommending Teacher's discharge, though proving either one alone would have been sufficient for the discharge.  

14.
Teacher knew or should have known that she had been convicted of four counts of felony fraud.  The paperwork she signed (ORDER OF PROBATION, NOTICE OF RIGHT TO APPEAL - MISD 5) were enough to let her know that she had been convicted.  She stated she did not read the forms.  I do not believe this, since she appeared to be a very intelligent person who has earned a Masters Degree.  She also testified that she was told the charges were expunged, but she offered no evidence that would prove that.  Further, when the charges were mentioned to her at the Cedar Hill ISD, she should have checked with Detroit to find out whether the convictions had been expunged.  Instead, she initially placed on her application form that she had no prior convictions.  Further, she did not update her application form to include the convictions after it was mentioned at Cedar Hill ISD.  I find that either she knew she had been convicted or purposefully failed to investigate the matter once it was brought to her attention.   

15.
The continuing contract of employment Teacher signed stated her employment was contingent and conditioned upon her truthfulness.  She was not truthful in filling out her application form or revising it, so her contract should end and she should be discharged.

16.
In regards to reporting the arson charge, the continuing contract told her exactly what to do if she were ever charged with a crime of this sort.  She did not follow the rules.  She stated she did not read the contract, but that is no excuse. Estes v. Republic National Bank, 462 SW2d 273, 276 (Tex. 1970).  She argued during the hearing that two white male school personnel were convicted of crimes but not discharged.  However, these persons were not similarly-situated with her, in that they were long-term employees who had reported their respective situations.  Since she was did not follow the contract which she signed concerning the reporting of criminal charges, she has violated her contract of employment.  She should be discharged.

17.
District raised other issues to attempt to strengthen it case against Teacher, including Teacher's not listing on her application form that she may have been discharged from other school districts or that she failed to be re-hired by other school districts.  First, it appeared from testimony that Teacher resigned before any district could discharge her.  Second, it was not proven that "failing to rehire" and failure to renew a probationary contract are the same.  As such, I would not find that Teacher lied on her application form in that area.  Further, this evidence is not relevant, since District had not initially recommended termination on that point.

18.
Finally, Teacher has raised the defense that her discharge was based on retaliation for her filing criminal charges against Thompson, in violation of Texas Whistleblowers Act, Texas Government Code Section 554.002(a).  I can find no link between the two, and if there is one, it is minimal at most.    

19.
Teacher lied or failed to follow contractual obligations in two major areas.  Her only hope would be if District never found out.  Just because the truth was learned during an investigation of an alleged assault, does not mean District could not discharge her.  The only way she would have had a charge would have been if District would have discharged her with no or flimsy proof of wrongdoing on her part.  However, District supplied me with ample evidence of a discharge based on good faith and for good cause.  The Whistleblower Act does not act to punish employers for legitimate employment sanctions. In TDHS v. Hinds, 904 SW2d 629, 632-33 (Tex. 1995), the Texas Supreme Court has ruled that a "but for" element must exist for the Act to apply; i.e., Teacher would not have been discharged "but for" her filing criminal charges against Thompson.  Again, Teacher is being discharged because she lied or failed to follow contractual obligations regarding criminal charges, not because she took protected actions.     

CONCLUSIONS OF LAW       

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District's PLEA TO JURISDICTION OF HEARING OFFICER and MOTION TO STRIKE PLEADINGS AND FOR JUDGMENT are denied, based on  the timing of the motions and the facts of this case.

3.
District introduced sufficient evidence which proved that Teacher lied on her application form or purposefully failed to update her application form and that Teacher failed to follow contractual obligations regarding criminal charged.

4.
District's evidence regarding Teacher's past employment is irrelevant because it did not prove what District stated it would and it was not an original basis for Teacher's discharge.

5.
Teacher did not prove her discharge was in violation of the Texas Whistleblowers Act, since District would have taken its actions regardless of when it learned about her prior convictions and the failure to report properly a criminal charge.

RECOMMENDATION

After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Teacher's employment.


Petitioner's recommendation should be granted.

SIGNED AND ISSUED this 10th day of August 1998.
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