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DECISION OF THE HEARING OFFICER
Background
Ms. Miller (“Miller”) has been employed by the Dallas Independent School District (The “District”or “DISD”)  since 1988.  Over the past five years, she has suffered a variety of physical and emotional problems that has caused her difficulties at various times with teaching assignments.

She was assigned to Burnet Elementary (“Burnet”) in 1992.  In addition to back problems, she started experiencing allergic reactions while at work in 1993.  In April 1994, she was diagnosed as having significant reactivity to dust, dust mites and mold spores.  The exam also revealed sensitivity to spring tree pollen and cat dander.  She was also taking medication for recurrent depression.

On June 15, 1994, the DISD ADA Advisory Committee (the “Committee”) reviewed her circumstances and recommended that she be transferred to another school.  Her assignment was to be in a classroom without carpeting or drapes that would likely contain the antigens that provoked allergic reactions. Yet, the Area 6 Director for DISD resisted the recommendation and reassigned her to Burnet for fall 1994.  Thus, accommodation was not made for her medical problems.

She remained at Burnet through the end of 1995.  During that period, she continued to have allergic reactions and also began to experience arthritic problems.  Also during this time frame, she filed a grievance that was ultimately resolved in her favor.  Accordingly, she was transferred to Nathan Adams Elementary (“Nathan Adams”) on March 4, 1996, where she finished the school year performing work in three areas as a surplus teacher: instruction in the science lab, assisting the assistant principal with preparation of materials  in connection with the TAAS test, and tutoring of selected students in need of additional instruction.

She was then assigned as a budgeted sixth grade science teacher at Obadiah Knight Elementary  (Obadiah Knight”) for the fall semester of 1996.  After three weeks at the school, she began to again experience  allergic reactions.  A fibromyalgia condition also began to evolve.  She was placed on unpaid medical leave on September 25, 1996.  

She sought another hearing before the ADA Advisory Committee.  On November 19, 1996, the Committee recommended more accommodations for Ms. Miller’s condition. To address her degenerative arthritis, fibromyalgia and allergic reactions, the Committee recommended that she be assigned to a school (i) within 30 minutes driving time of her residence; (ii) with no stairs; (iii) with minimum environmental pollutants in the school area; (iv) to a classroom without carpets; and (v) a 4th through 9th grade assignment, if possible.

Ms. Miller was reassigned to Nathan Adams on January 23, 1997.  Although there were no budgeted positions available at Nathan Adams at that time, all of the other accommodations were met.  


Her initial assignment was to accumulate information on new students and their TAAS scores.  Thereafter, she was to be assigned to three areas of service.  The first involved tutoring of fourth through sixth graders in reading and math areas, with such tutoring to be done in either the cafeteria or a book room where there was no carpet.  Secondly, she was to assist  a physical education teacher for one period.  Finally, she was to be a cafeteria supervisor for one period.

In a letter dated May 5, 1997, the principal of Nathan Adams recommended to DISD that  Miller’s employment be terminated for good cause.  In summary, DISD claimed that Miller failed to, among other things, effectively tutor the students; did not turn in documentation on her work on a weekly basis, as directed; was insubordinate toward her fellow teachers and school administrators on a number of occasions; and that she frequently failed to follow the directives of the principal.

Miller denies the deficient acts and conduct attributed to her.  She also contends that DISD did not reasonably accommodate her either for the fall of 1996 or spring of 1997. Accordingly, she claims that she could not perform the essential functions of her assigned position at Nathan Adams in 1997 because of the failure to accommodate her in the fall semester when DISD assigned her to Obadiah Knight.  She contends that the cumulative effects of loss of  pay and the stress of not being  able to teach that semester carried over to the spring semester and was the cause of any performance  that anyone may have considered to be deficient.

A hearing on the merits were held on August 12, 14 and 15, 1997, at the DISD Personnel Center.  There were 12 witnesses from which 738 pages of testimony was received:

A.  For DISD:

1.   Ms. Jane Rainey - fifth grade teacher at Nathan Adams

2.   Ms. Carolyn Jordan - fourth grade teacher at Nathan Adams

3.   Ms. Pam Streuber - first grade teacher and staff development person at Nathan 

      Adams

4.   Ms. Janeal Flowers - fourth grade teacher at Nathan Adams 

5.   Ms. Cindy McClour - fourth grade teacher at Nathan Adams

6.   Ms. Oshelia Brown - assistant principal of Nathan Adams

7.   Dr. Robert Bourdene - DISD Director of Employee Relations/ Employee Well                                Being

8.   Ms. Linda Davis - DISD Director Personnel Services Division

9.   Ms. Cathy Bratton - principal of Nathan Adams

B.   For Ms. Miller:

1.   Ms. Larraine Miller- also called as adverse witness by DISD

2.   Dr. William R. Lumry - Miller’s treating physician for allergies

3.   Ms. Judith Minkin - clinical social worker for Miller

Synopsis of Decision
Ms. Miller was an experienced teacher who had a number of physical and emotional problems, which were characterized as disabilities by Miller for American Disabilities Act (“ADA”) purposes in order that she could be placed in a suitable and hospitable working environment.  Questions are presented whether DISD reasonably accommodated her disabilities, and if it did not, whether it adversely impacted her job performance at Nathan Adams in the spring of 1997.  As an extension of this inquiry, the question is whether her job performance was a result of a personality dysfunction that made it difficult for her to be an effective teacher within an elementary school setting.

Ms. Miller first presented her limitations to the District’s ADA Advisory Committee in 1994.  After hearing her presentation on June 15, 1994, the Committee recommended that she should be transferred to a campus that was compatible with its recommendations.  The primary focus of the recommendations related to her allergic reactions to dust and mold in carpeting and drapes at the school.  Not being satisfactorily accommodated for the majority of the time in the District, she had to return to the Committee in November 1996 to force the necessary relief.  It was only while she was at Nathan Adams for the spring semesters in 1996 and 1997 that DISD reasonably accommodated her.

In looking at her spring 1997 semester at Nathan Adams, the principal and other administrators and staff at DISD were diligent in their responses to her needs and reasonably accommodated her limitations in order that she would be in a position to meet the essential functions  of her position.  Unfortunately, she did meet the job expectations given to her in a number of respects.

             It is argued that DISD’s failure to accommodate her needs in the fall of 1996 had a “spill-over” effect.  She was on unpaid medical leave for all but three weeks during the fall semester. A grievance  was filed that ultimately resulted in a recovery of her pay for that period.  When she was reassigned to Nathan Adams on January 23, 1997, all of the recommended accommodations for her were met, with the exception that there were no budgeted positions available for her.  There was not a requirement that a budgeted position be created for her.  

During her orientation for Nathan Adams, she expressed happiness at being back at Nathan Adams in 1997.  She did not indicate that she had any emotional, physical or monetary concerns that were not otherwise going to be  addressed by the accommodations.  Yet it was not very far into the semester before she began to have conflicts with other teachers and administrators. She now claims that the alleged unsatisfactory job performance was the result of the emotional and financial spill-over  from the fall semester when she was not accommodated.  I find no valid connection between the problems of the fall semester and her deficient performance and conduct during the spring semester at Nathan Adams.

When Miller was reassigned to Nathan Adams in January 1997, she desired to be in a budgeted position, which was consistent with the Committee’s recommendation that she have a  fourth through ninth grade assignment, if possible.  However, all of the teaching positions were full at Nathan Adams at that time; she would have to wait for a position to come open either there or at another school. In the interim, she was, in a sense, given an ultimate accommodation at Nathan Adams.  She was assigned to primarily tutor very small groups of fourth through sixth graders in reading and math.  In this regard, she was even not responsible for any lesson plans; the assignments and materials for each student were provided by their teachers.

While not the most desirous of positions, the tutoring position provided her with an opportunity to help prepare the  students for the TAAS exam and to assist their teachers with  their instruction. Yet her job performance and interpersonal skills in this position were clearly substandard. She was frequently disruptive and displayed unprofessional conduct.  She was also contentious with anyone in a supervisory position. 

 The demands of this tutoring job were far less than those of a regular teaching position, and if she  could not adequately perform her tutorial duties, either in terms of quality or because of physical problems she attributes to the position, it is obvious that she could not have satisfactorily handled the far greater demands of a regular teaching position.  Ironically, for DISD to have reasonably responded to her demand for a budgeted teaching position at Nathan Adams ( her “ideal” choice of schools for environmental reasons) would have caused her to be placed into a classroom with carpeting, a situation that she had claimed for more than three years was a major precipitating factor of her health problems.

In summary, DISD reasonably accommodated Miller at Nathan Adams in the spring of 1997. The fact that she was not in a budgeted position at the time had no bearing on her ability to have adequately performed her assigned job.   Nor did any of the events of the fall semester result in her deficient performance at Nathan Adams.  Whether it is a result of a personality dysfunction not subject to reasonable accommodation, or some other factor, her conduct was in violation of a number of DF (Local) provisions that support the recommendation for her termination for good cause.

Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and joint stipulations, as well as the matters officially noticed, in my capacity as a duly appointed Independent Hearing Examiner, I note the following evidence and make the following Findings of Fact:

1.
Ms. Miller was working under a three year term contract with DISD at the time of her recommendation for termination.  It was signed on March 5, 1997 and went through the school year 1999-2000.  The previous year she had executed a similar three year contract (DISD Ex. 1), but the present one was executed to comply with changes mandated by Senate Bill 1.  


 
2.       
Ms. Miller taught in the Kemp and Garland Independent School Districts prior to coming to DISD. (Tr. 651).  After coming to DISD in 1988, she taught at Urban Park (1988-90), Lakewood (1990-91), Burnet (1992-95), Obadiah Knight (1996), and Nathan Adams (1996-97). (Tr. 652-53).

           3.
She was on medical leave for a portion of 1991 for problems from a back injury and 

treatment for depression. (Tr.238, 652-53).  She resumed teaching at Burnet in the fall of 1992.  Just prior to resuming her teaching at Burnet, she worked for several  weeks in the office of Dr. Robert Bourdene, Director of Employee Relations/Employee Well Being for the District. (Tr. 238).

 4.
While at Burnet in 1993, she started having episodic reactions, which included skin flushing, abdominal cramping, and dizziness accompanied by occasional shortness of breath.  The reactions usually occurred after having eaten at a restaurant. (Miller Ex. 53).  She finally went to see Dr. William Lumry on March 25, 1994.  She reported to him that her problems seemed to begin at Burnet because it was a very dusty environment as a result of ongoing construction and her dusty classroom carpet.  Testing revealed that she had reactions to spring tree pollen, mold spores, house dust mites and cat dander. (Miller Ex. 53, specifically 4/11/94 letter to Dr. Cohen, her treating physician). As a result of this testing, and presumably at her request, Dr. Lumry, who was treating for the allergies, wrote a letter on April 11, 1994, that recommended that she be transferred to another campus with a building that was less contaminated with dust and mold in the carpets, air conditioning system and had as little ongoing construction as possible.

5.
Within two months, she made an application to the DISD ADA Advisory Committee for relief because nothing had happened.  The Committee consisted of Linda Davis, Executive Director Personnel Division; Robert Bourdene, Director Employee Well Being; and Dr. Richard Adams, Director Health Services.  On June 15, 1994, after taking into account Miller’s history of recurrent depression, persistent pain related to a back injury, and recent episodes of acute allergic reactions, the Committee recommended that she should be transferred to another campus consistent with Dr. Lumry’s recommendations.  They also recommended that she was to be assigned to a classroom without carpets or drapes and that she should not be involved in jobs that would expose her to antigens. (DISD Ex. 18).

6.
Ms. Lucille Longoria was the Area Assistant Superintendent of Area 6  who resisted the recommendation. (DISD Ex. 18).  Instead, she proposed to the new principal at Burnet that Miller be assigned to an uncarpeted kindergarten classroom.  (DISD Ex. 12).  Accordingly, Miller was returned to Burnet in the fall of 1995.   During that period of time, she developed additional physical problems that included arthritis.  This action by DISD did not amount to a reasonable ADA accommodation for Miller in light of the possible environmental problems at Burnet.  Accordingly, she filed a grievance during the fall of 1995, the resolution of which resulted in her being transferred to Nathan Adams in March 1996. (Tr. 399).

7.
Ms. Miller enjoyed her experience at Nathan Adams in the spring of 1996. (Tr. 657). She requested little, if any, physical assistance from other teachers, and felt that she was effectively contributing as a teacher. (DISD Ex.10; Tr. 657). Nathan Adams had no budgeted teaching positions available for her that semester, so she was considered to be in the surplus category for budget purposes. (Tr. 400).  She had four distinct six week blocks of work during that period.  Two of the six-week blocks involved her working in the science lab, primarily showing videos apparently relating to ecology and environmental science. (Tr. 402; 656).  During one of the six-week blocks she helped the assistant principal assemble TAAS booklets and she monitored the halls. (Tr. 656).  In the other six-week block, she tutored small groups of children. (Tr. 401; 656-57).  Throughout the semester, she worked on a variety of other smaller tasks. (Tr. 401). 

8.
As principal at Nathan Adams, Ms. Bratton (“Bratton”) was well aware of Miller’s medical condition and her limitations when she arrived in the spring of l996, as a result of information from both the District and Miller. (Tr. 402).  Accordingly, the science lab was conducted in a room without carpeting. (Tr. 448; 654).  The tutoring was done either in the book room (or just outside of it) or in the library. (Tr. 227; 452; 527; 656).  Neither the book room and hallways had carpeting. (Tr. 448).  Even for the carpeted classrooms at Nathan Adams, Miller indicated that the carpeting did not bother her because the school was so clean. But Bratton advised her that she still had to operate under the accommodations until a doctor released Miller from the limitation concerning carpeting. (Tr. 448).

9.
Miller did not receive an unsatisfactory evaluation while at Nathan Adams in the spring of 1996.  Bratton noted no insubordinate conduct by Miller that spring (Tr. 549).  However, Miller was not without job performance problems.  Bratton was called on a number of occasions by teachers near the science lab where Miller was teaching, to come to that classroom to calm the children.  Miller was either yelling and screaming at the children on occasion, or the children were out of control.  By going to the classroom, Bratton hoped that her presence would be sufficient to address the problems, which it apparently did. (Tr. 524; 547-49).  Bratton did not consider this classroom control situation to be a major problem (Tr. 549), particularly since Miller was a surplus teacher and she might be at some other location the following year.  At review time that spring, Miller said that she liked Nathan Adams so much that she would rather be at Nathan Adams and receive an average rating than to be at some other location and receive a higher rating. (Tr. 549).

10.
Ms. Miller was assigned to Obadiah Knight for the fall 1997 semester.  The assignment was to a budgeted sixth grade science teaching position.  (Tr. 361; 658).  She was assigned to Obadiah Knight because it was DISD’s goal to have Miller in a budgeted position for the 1996-97 school year and also because the school appeared to meet all of her accommodations, such as a clean environment and close to her residence. (Tr. 361).  Although she greatly desired to be in a budgeted position, Miller was surprised at her assignment to Obadiah Knight, especially since she had heard nothing to indicate that she would not be returning to Nathan Adams.  (Tr. 658).  She drove by the campus before school started.  It was located near Love Field, and she immediately had concerns about airborne pollution in the neighborhood that might trigger her allergies. (Tr. 658).  On the last day of work for that semester on September 26, 1996, she wrote to Dr. Cohen, advising him of her concern that the school was near Love Field, close to an active railroad track, and was in proximity to some metal manufacturing shops and a paint factory. (Miller Ex. 53).  In the letter she suggested to Dr. Cohen specific types of accommodations that she felt were necessary for her asthma and allergies (no carpet, clean campus), lumbar disc disease (work on first floor), arthritis (no lifting or climbing), carpal tunnel syndrome (no more than a 20 minute drive to work) and fibromyalgia (all of the above), desiring that they would be incorporated in a letter by him to DISD.  She also returned to the care of Dr. Lumry for her allergy problems, and he again wrote a letter on her behalf dated October 5, 1996 in which he, among other things, again requested a new school setting for her.  He also noted the onset of fibromyalgia in her during this period. (Miller Ex. 53).  Despite apparent good intentions, DISD apparently failed to meet the Committee’s June 15, 1994, recommendations for Miller’s accommodation by assigning her to Obadiah Knight.  

11.  
DISD placed Miller on unpaid medical leave for the 1996 fall semester.  Accordingly, Ms. Miller   instituted another grievance action against  DISD, an action which was favorably resolved for her on January 26, 1997.  The resolution included a good faith implementation of the Committee’s recommendations of June 15, 1994; a grant of 1995-96 salary increases; and voiding her professional growth plan and her 1994-95 evaluation.  

12.
During the fall of 1996, Miller also sought another hearing before the ADA Advisory Committee.  The Committee’s composition was the same as in 1994. Ms. Miller wrote Dr. Bourdene a lengthy letter several days before the hearing in which she favorably compared what she perceived to be the necessary accommodations to what she had experienced at Nathan Adams. (DISD Ex. 10).  After the hearing was held in October, the Committee issued an updated recommendation on November 22, 1996. (DISD Ex. 19).  The new limitations provided:

                                (A) 
an assignment with 30 minutes driving time, one way;

                                (B) 
a classroom without carpeting;

                                (C) 
no stairs;

                                (D) 
minimum environmental pollutants in the school area; and

                                (E) 
4th - 6th grade assignment, if possible.

The DISD Personnel department also hoped to place her in a budgeted position  if any vacancies existed.

13.
On January 22, 1997, DISD notified Miller that she was being returned to Nathan Adams, effective January 23, 1997. The assignment was to be as the principal directed, and DISD felt that the assignment met all the conditions of the Committee. (DISD Ex. 14).  That same day, DISD notified Bratton that Miller would be returning as a surplus employee until one of several things happened:

                                (A) 
Miller applies for a transfer and is accepted to a permanent position at that new campus; 

                                (B) 
Miller resigns or is terminated by due process; or

                                (C)
Bratton chooses to place her in a permanent position at Nathan Adams (when one opened). (DISD Ex. 15).

14.
When Miller reported to Nathan Adams on Thursday January 23rd, (three days before her grievance was resolved) there were no budgeted or permanent positions available at the school. (Tr. 403).  On the day that Miller arrived at Nathan Adams, Bratton and her assistant principal, Ms. Oshelia Brown (“Brown”), met with Miller to go over  her specific health and/or medical needs and to cover the work areas that Bratton had in mind for Miller.  Ms. Bratton was very familiar with Miller and her needs from her service at the campus the previous spring.  Although personnel documentation  accompanied Miller that dealt with her prior assignments, Bratton did not look at it because she wanted Miller to have a clean slate with her. (Tr. 482).  Ms. Bratton’s intended assignments for her over the semester included tutoring small groups of students, assisting with the supervision of the cafeteria; assisting with P.E. classes and substituting for absent teachers.  Accordingly, a formal schedule dated February 3, 1997 was prepared for her.  At first, all of the tutoring sessions were to be held in the uncarpeted book room.  Ms. Miller seemed happy about being back at Nathan Adams. (Tr. 404-06; DISD Ex. 20).  Due to the suddenness of the assignment, Bratton only had a chance to work up a temporary assignment for her for the first two days which involved Miller checking on the TAAS scores of new students to the campus.  She was to do this in the uncarpeted nurse’s office. (Tr. 407). 

15.
At the conclusion of the orientation meeting, Bratton learned that a third grade teacher  was ill and had to leave school.  Unable to find a replacement, she asked Miller if she would be willing to take the class that day in a carpeted classroom, to which Miller consented.  The next day, however, was not so easy.  Ms. Brown asked Miller to substitute in one of the kindergarten classes, a class that Bratton felt was within the accommodations.  Ms. Miller declined for health reasons; she said that she was physically unable to do such things as manipulating staplers, handling papers for the kindergarten children, as well as being unable to move her body to assist the young children. (Tr. 118-19; 231).  Ms. Brown believes there is little difference in this regard between  the kindergarten and second grade classes. (Tr. 137-38).  A spot for a second grade class was also available that day, which Miller accepted, but not without telling Brown that she was still concerned about the carpeted classrooms and the effect such might have on her. (Tr. 184-85).  On Monday, January 27, 1997, Brown prepared a memo to Miller advising her that it was not school policy for Miller to be able to select the grades for which she would substitute.; that was a decision for Bratton or Brown (DISD Ex. 11).  When presented to her the next day by Brown, Miller said that she did not have to take this type of treatment in light of her health conditions and tore up the memo. (Tr. 121). This response was an act of insubordination, not to mention highly unprofessional.  

16.
This harsh and inappropriate reaction appeared to be founded upon the accommodation that she was not to be placed in a carpeted classroom. (Tr. 165,185).  But this is an odd position to take because she had been at Nathan Adams the spring before and considered it to be the model campus for her to work at in terms of cleanliness of the carpets and other environmental considerations. (DISD Ex. 10, 20; Miller Ex. 53).  In the spring of l997, she frequently rested in the carpeted lounges and ate lunch from time to time in the carpeted library. (Tr. 188-89).  Ultimately, Miller acknowledged that the carpeting at Nathan Adams never bothered her while she was taking her medication (Tr. 171-72; 228-29), just like it did not appear to bother her for the three days she was in the hearing room at the DISD Personnel Center for this matter.

17.
Ms. Bratton was always appropriately flexible to making changes that Miller desired in her schedule.  For instance, the next day after the schedule was first provided to her on February 3rd, Miller came to Bratton and asked if she could tutor the morning sixth grade reading and math sessions in the cafeteria instead of the book room.  While Bratton was concerned about the noise during the cafeteria cleanup bothering the tutoring sessions, she modified the schedule in that manner for Miller. (DISD Ex. 21; Tr. 455-56). 

18.
Little else of note occurred during the balance of February.  But the month of March was a harbinger of things to come.  March 6th and 7th were particularly bad days. Ms. Miller was to tutor fifth grade students from 1:30 to 2:15 p.m.  The teachers were responsible for giving Miller the material to be covered when she picked up the students at their classroom.  On that day, the students were returned to their class because Miller said that she did not know what to do with them during that period.  One of the team teachers sent the children back with math books and a TAAS math assignment.  A little later, the children again returned and interrupted the teacher’s class because Miller decided that she did not want to tutor math that day.  The children were then sent back with a TAAS reading assignment. At the end of the period the children came back with empty pieces of paper concerning the reading assignment.  The teacher was told by the children that they “just talked about it.” The teacher considered the tutoring by Miller that day a waste of time. (DISD Ex. 6; Tr. 25-27).

19. 
The very next period that day she was to tutor fourth graders.  Two of the students 

were from Ms. McClour’s (“McClour”) class and the other was from Ms. Blake’s class.  While McClour provided materials for her students, for some reason Ms. Blake did not do so.  After half of the class time had passed, Ms. McClour’s two students came back to her room  seeking new materials for Miller.  They said that Miller only had two of the books for the three students.  Ms. McClour sent them back with the message that she only had two copies of the books.  A few minutes later the students returned and relayed a message from Miller that they either needed another one of the books for all three students to work from or they needed something else on which to work.  Ms. McClour was headed for the school office anyway, so she stopped by to see what was the nature of the problem.  Ms. Miller then told  McClour that there were two books and three students and it was just not working out for her.  Ms. McClour again replied that, she simply had no other books to send, and that she had at least fulfilled her obligations by sending the two books with her two students and did not understand why, at least, her students couldn’t receive their instruction.  Ms. Miller became agitated and responded that McClour  was being disrespectful and was trying to tell her what to teach her students.  At that point, McClour asked her two students to accompany her back to the classroom.  As she left with the students, Miller continued to tell McClour in a loud voice down the hallway that McClour was being disrespectful.  Ms. McClour replied that the situation should be discussed at another time in a professional manner. (Tr. 85-90).

20.
A short time later, McClour saw Miller in the school office and Miller suggested that they should immediately see the principal, a proposal to which McClour quickly agreed. (Tr. 91).  They first saw Brown, the assistant principal.  As McClour began to recount what had transpired, Miller started interrupting her and talking very loudly.  Ms. Miller ignored several directions by Brown to not interrupt either she or  McClour and to lower her voice.  Ms. Miller kept repeating how allegedly disrespectful McClour had been to her and that she did have to take such off of anyone. At one point, Brown asked Miller to leave the meeting because of her rudeness so that she could at least talk with McClour about her side of the story.  Ms. Miller refused saying that she would not leave the meeting and permit the two of them to be alone.  At that point, Brown felt that she was losing control of the meeting and decided to move the meeting to Bratton’s office.  As they proceeded down the hallway to Bratton’s office, Miller continued to talk very loudly.  Ms. Brown cautioned her not to talk about it because they were in the hallway at the end of the school day and parents of the school children who were in the hallway would hear her.  Ms. Miller inconsiderately replied that she did not need to keep her voice down because she had never been treated this way in her life. (Tr. 91-96; 121-24).

21.
Upon arrival at Bratton’s office, the parties waited for a few minutes for Bratton to conclude a meeting.  Ms. Miller continued to be very vocal about wanting to see Bratton for support in this situation.  Ms. Brown again told her to be quiet because of children, parents and fellow workers were in the office.  In this regard, Brown extended her arm toward Miller in a quieting type of gesture, at which time Miller replied very loudly to Brown  the she was “not to touch her unless she wanted to pay for her medical bills” because she was in pain.  Brown did not touch her that day.  Ms. Miller then strangely remarked to Brown for all in the office to hear that “come and look at them. All these spies are coming. They are coming to look at me.”  It was an embarrassing exchange for all concerned in the office.  Ms. Brown, Miller and McClour then briefly visited with Bratton, and she told them that they were to come back the next day. (Tr. 36-37; 97; 124-27; 473-76).

22. 
The next morning the parties resumed their meeting. Ms. Bratton set forth the ground rules for the meeting, which included that there would be no interruptions by anyone while the other was speaking and that she would be the one in charge of the meeting. Ms. Miller started with her presentation. During it, she became very agitated and loud.  As others tried to respond, she frequently interrupted them.  Bratton again told her several times to stop interrupting, Miller never complied, at which time Bratton told Miller that she would have Miller removed from the building if she did not stop and get control of herself.  Ms. McClour then tried to present her version, as did  Brown.  Miller’s interruptions resumed.  That phase of the meeting was ultimately concluded and McClour was released.  Ms. Miller remained to discuss other issues with Brown and Bratton.  She told them that she now did not like her schedule.  Ms. Bratton advised Miller that her continuing desire to always raise her medical condition could not be used as an excuse for unprofessional behavior.  Several weeks before, interestingly enough, Miller had told Bratton how good her schedule was working for her.  To conclude the meeting, Bratton again advised Miller that her behavior in January in tearing up a cautionary memo and her actions on this occasion were disruptive, unprofessional, insubordinate, an embarrassment,  and could be grounds for her termination. (Tr. 477-82).

23.
Ms. Bratton subsequently prepared a memo dated March 19, 1997, concerning the above events of March 6th and 7th.  It was to be presented to Miller at a scheduled meeting on March 24, 1997, where Bratton and Miller were to meet and discuss Miller’s teacher evaluation document. (DISD Ex. 26).  The meeting had to be postponed until March 26th because of Miller’s sudden absence . When presented with the memo at the meeting, Miller would neither sign it nor accept it. (Tr. 469).  The memo  contained reaffirmations of explicit directives previously given to Miller about her behavior, which included:

A. 
She was not to conduct herself in a loud and aggressive manner;

B. 
Use her best efforts to create and maintain an atmosphere conducive

     
to learning;

C. 
Refrain from argumentative and threatening actions;

D.
Treat everyone in a dignified and professional manner; and

E. 
Adhere to her schedule unless told otherwise by Bratton or Ms. Brown.

                           Yet Miller denies ever being warned about being in danger of termination. (Tr. 725-

26).

24.
Spring break started on Monday, March 10th.  During that week, Miller  suddenly moved to Arlington, Texas.  She said that she felt like she had no future as a DISD teacher, apparently as a result of the two events in January and March when she was being warned about her behavior.  In Miller’s opinion, Miller felt as though she was not being accommodated at Nathan Adams, and she had not received her pay for the medical leave from the fall semester, although the grievance had been resolved in her favor.  (Tr. 158-59).  She acknowledged that the drive from Arlington to the campus was now one hour, one way. (Tr. 158).  The move surprised her social worker-counselor because she had  not even been consulted about such a major event, and Miller always first shared major events with her before taking action. (Tr. 601).  One of the key accommodations for her other than not being in a carpeted classroom was that she was to be no more than a 30 minute drive from the campus in order to accommodate her back, arthritis, and fibromyalgia conditions.  A little over two weeks after the move, she began a period of absences during the month of April that Miller, herself, attributed solely to her fibromyalgia, back and arthritis conditions. (Tr. 731).  During this period, she missed a total of 13 1/2 days out of 22 work days. (Tr. 541).  In this regard, her physical problems were of her own making by disregarding one of the other major accommodations upon which she previously relied upon so heavily-moving so far from the school.

25.
As noted above, Miller was to have a conference with Bratton and Brown on March 24, 1997, to finalize the goals to be used for Miller’s evaluation at Nathan Adams for the spring 1997 semester. (DISD Ex. 22).  The morning of the conference Miller called in sick; she also called in sick the next day and the conference was not held until March 26, 1997. (DISD Ex. 23).  It was an important meeting so that an evaluation tool for Miller could finally be put in place. (Tr. 461-62).  All of the other teachers at Nathan Adams had their evaluation tools prepared back at the start of the  fall semester in 1996.  In light of Miller’s unusual circumstances of the placement of Miller at Nathan Adams in January, DISD Personnel approved a different evaluation time frame for her. (Tr. 462).  Miller’s teacher performance evaluation form was somewhat similar to those used for the other teachers but specifically tied to the schedule that she was on at Nathan Adam’s at the time. (Tr. 463). The document covered three areas: (i) needs; (ii) strategies; and (iii) documentation. (DISD Ex. 24).  In the section on strategies, she was directed to do the following:

A. 
Use the materials provided by the home room teachers;

B. 
Provide weekly written feedback to the home room teacher about the 

                                       
progress the student was making;

C. 
Keep a daily written log of her activities; and 

D. 
Keep a written portfolio on each student’s work.

Bratton covered all aspects of the form with Miller at the meeting. (Tr. 464).  Miller was anxious to know that she would be treated just like the other teachers. After Miller raised an issue concerning what constituted  necessary documentation, Bratton gave Miller examples of how to maintain evidence of increased student performance.  She told Miller about the necessity of the logs about her work and the student portfolios. (Tr. 465).  Miller agreed with the evaluation form, except that she asked that a portion be added to it that reflected whether or not she was meeting expectations. (DISD Ex. 25).  Bratton then sent a copy of it to DISD Personnel Services, with the explanation that, due to its lateness in formulation, either Bratton or Brown would be evaluating Miller’s documentation on a weekly basis. (DISD Ex. 27).  Miller was told that the format of the logs would  be left up to her and that the reports were due to Bratton every Monday. (Tr. 484). 

26.
During April when Miller began to have extended periods of absence, Bratton told Miller that she still must turn in her materials for evaluation on a weekly basis, even if she only worked for a couple of days that week. (Tr. 485).  Although Miller claims that she turned in materials to Bratton or  Brown on a weekly basis for evaluation after March 26, 1997, that she made weekly written reports to the homeroom teachers about their progress, and kept portfolios on the students’ work, (Tr. 193, 692) such was not the case.  When Miller was terminated, no student papers were found in  the portfolio binder in the book room where she home-based for her tutoring. (Tr. 517).  The only log that Miller ever gave to Bratton or Brown for review covered the week of April 13 - 18, 1997. (DISD Ex. 32; Tr. 486, 510).  While Bratton left the format to Miller, Bratton was extremely disappointed in the log because it essentially revealed nothing to her about what Miller was doing.  Bratton hoped that Miller would have exercised better professional judgment in preparing the log. (Tr. 510-11).  As far as Miller’s written reports to the teachers, with the exception of  one document, none were ever given to the teachers as required by the performance evaluation form. (DISD Ex. 4; Tr. 38, 68, 70, 75-770). Nor did she verbally discuss the students’ progress with the teachers. (Tr. 38, 70).  These are instances of significant violations of directives and instructions from Bratton about Miller’s work.

27.
Ms. Miller was absent for the better part of the first two weeks of April, 1997.  Upon her return, she met with the campus’ staff development person on April 14, 1997.  The adviser told Miller that she needed to attend workshops either at Nathan Adams  or off-campus in May so that Miller would earn her two compensation days.  In a strange exchange, Miller told the adviser that the work shops would have to be done before May because she thought she would be sick in May. (DISD Ex. 2; Tr. 57-58). This was a statement denied by Miller. (Tr. 205).  Miller apparently ceased taking  much of  her medication in March. (Tr. 622).  She never discussed this or anything about any depression problems with Bratton after stopping the medication. (Tr. 508). 

28.
On April 17, 1997, a teacher substituted for Ms. Rainey.  Ms. Rainey left instructions for the substitute about the events of the day, including the fact that Miller was to pick  several of the students at 1:30 p.m. for their regularly scheduled tutoring session.  Ms. Rainey learned later through the substitute that the students were never picked up by Miller and that someone had seen Miller leaving campus during that period of instruction. (DISD Ex. 7; Tr. 30-31).  On April 18th, Ms. Rainey confronted Miller about this situation.  Miller replied that when she came to pick  up the students, the substitute had no control over the class, so she left them alone.  Miller also proffered an excuse that the boys restroom next to Ms. Rainey’s classroom was simply too noisy that day.  Finally, she said that the third grade field trip that returned around lunch changed a number of schedules, inferring that it somehow impacted her schedule as well.  First of all, Miller had no tutorial responsibilities for third graders, nor any indirect responsibility for them that would impact her ability to tutor Ms. Rainey’s students at 1:30 that day, so a change in the third graders’ schedule should not have made any difference in Miller’s schedule.  Nor would noise in a bathroom that was not in proximity to her tutoring area, or any “bedlam” in a classroom that day (if there was any) make any difference in her ability to remove the students to her tutoring area and conduct the work sessions.  Moreover, there were several other instances that day where Miller deviated from her schedule and  did not tutor students.  She neglected sixth grade students that morning by spending her time on the telephone in the teachers’ lounge.  Later that morning, Miller ignored another group of sixth grade students when she spent time in the library visiting with the librarian.  Although directed to respond in writing to these instances by Bratton, Miller never did. (DISD Exs. 28, 30).  In all of these respects, Miller, without permission, ignored her duties and responsibilities on April 17th and failed to tutor three classes of students, even leaving campus during one of these scheduled blocks of tutoring. 

30.
On April 21st, Miller came to Bratton’s office and demanded to immediately meet with her.  (DISD Ex. 30).  Ms. Bratton was in a previously scheduled meeting with another teacher.  When Bratton told her that she could not see her at that moment, Miller became agitated and very loud in her remarks.  She very loudly said to Bratton that Bratton “had all the time in the world” to see her (Tr. 566-67) and repeatedly told Bratton that her needs were not being met, including the book room being used as the afternoon location for tutoring.  For instance, Miller had claimed that in the past that the room had poor circulation and was small, being approximately 8' x 10'. (Tr. 171).  Ms. Miller had even referred to the room as  being “inhuman”. (Tr. 174).  Yet, the room was approximately 16' x 22'  and was quite satisfactory, health wise, under the circumstances. (Tr. 529).  On this particular occasion, Miller remarked that the height requirements of the room  were not being met and that this was giving her medical problems.  Ms. Bratton had no idea what Miller was referring to in this regard, but to get Miller to move out of the doorway so she  could conduct her meeting, Bratton told Miller that she could move her table into the hallway and conduct her tutoring sessions immediately outside of the book room just as she had done the previous year. (Tr. 498-500). Miller finally left so that Bratton could close the door and conduct her meeting.  By this time, Miller still had not responded to Bratton’s directive of April 18, 1997.  Her actions on this occasion were again inconsiderate, disrespectful and unprofessional. 

31.
On April 22, 1997, Miller called in late to Bratton’s secretary about 8:00 a.m. to report that she was feeling ill and would not be in that day. In the event of an illness, school policy required a teacher to call the assistant principal no later than 6:00 a.m. in order to allow time for her to arrange for substitutes.  Miller had violated this call-in rule on several other previous occasions.  Bratton talked to Miller that morning on the phone and reminded her of the rule, to which Miller replied that Brown had told her she was exempted from the rule. (Tr. 500-01).  Ms. Miller was never exempted from the regular call-in procedures.  

       32. 
Ms. Miller finally returned to work on April 24, 1997, for at least part of the day.  From 2:00 p.m. to  7:00 p.m. was parent conference day at Nathan Adams.  Ms. Miller left around 3:00 p.m. because she said that she felt ill.  (DISD Ex. 30).

33.
Sometime during that week, Miller and McClour had another confrontation.  Two of  McClour’s students returned to her class 10 to15 minutes early from a tutoring session with Miller.  When she asked the students why they were not in class, they replied that Miller directed them to return to Ms. McClour’s room because there was little time left to do anything else.  Ms. McClour gave the students some work to do to fill out the period and then went to the office to check her mail.  While there, she saw Miller and asked her if she knew where the two students to be tutored were at that time.  Ms. Miller countered with the same question about whether McClour knew where they were and followed it with an accusation that McClour was the one who was always “sticking her nose into every nook and cranny” and is always wandering around the school building.  She again loudly repeated the question to McClour if she knew where her students were located. (DISD Ex. 5; Tr. 105-06).

34.
On the evening of April 24, 1997, Bratton put a memo in Miller’s box that she must respond in writing no later than 9:00 a.m. the next morning  to the April 18th memo about her failure to follow the schedule. (DISD Ex. 29).  She never did respond in the manner as directed.

35.
The next morning, at about 8:25 a.m., Bratton was about to start a meeting with two students when Miller suddenly appeared without an appointment and desired to see Bratton.  Ms. Miller started by asking Bratton’s secretary to interrupt her.  Ms. Bratton had two more students coming in to see her  after she finished the first meeting, so Miller would have to wait until 9:00 a.m. to see Bratton.  Ms. Miller began to yell that it was an emergency and she needed to see Bratton because she could no longer adhere to her schedule.  In the process, Miller stepped into the open doorway of Bratton’s office.  Ms. Miller loudly told Bratton that it was now necessary for her to be able to sit down during the lunch and P.E. periods.  Ms. Bratton responded that if Miller needed a change of this particular nature in her schedule, then Miller needed to secure a written note from her doctor to that effect.  Since the students were ready to meet with her, Bratton asked Miller to leave; yet Miller refused to do so and continued to cover the same issues in a loud tone of voice in the presence of the children.  Because Miller was standing in the doorway so it couldn’t be closed, and she refused to leave, Bratton directed the two students to go to the school clinic to continue their meeting in private.  But Ms. Miller followed them to the clinic and continued her disruptive conduct, now in the presence of other students as well.  Ms. Bratton again directed Miller  to stop her actions and get control of herself, but Miller ignored her and continued with a tirade about how people were harassing her.  Ms. Bratton then told the children to go back to her office since they could not get away from Miller.  Before Bratton went into her office, she told Miller one last time that if she could not get herself under control, then Bratton would have her removed from the building by a security officer. (DISD Ex. 30; Tr. 501-04).

36.
After school hours later that same day, Ms. Miller and Bratton had another unpleasant, confrontational encounter.  Unannounced, Ms. Miller came into Bratton’s office, loudly complaining about McClour “acting as a principal” in challenging her about the two students who were returned early by her to  McClour’s class as referenced in paragraph 33 above.  Ms. Bratton asked her to lower her voice, assuring her that McClour was not the principal.  However, Miller loudly responded that she was tired of McClour “sashaying around all over this building.”  Ms. Miller continued to press Bratton on other issues, including her medical condition, until Bratton told her to cease or she would call security and have Miller removed because they were not getting anywhere with the discussion.  A secretary and another teacher were in the area and overhead this embarrassing exchange. (Tr. 504-07).  Early the following week, Bratton prepared a memo dated April 28, 1997, covering the events of the previous week, and at the end of it, advised Miller that she had to have a doctor’s excuse for any time that she was absent in the future.  Ms. Bratton also again warned Miller that her continued disregard of directives and her inappropriate and  unprofessional behavior could result in a recommendation to terminate her employment. (DISD Ex. 30).

37.
That very same day, Bratton met with the ADA Advisory Committee to discuss Miller’s situation.  Bratton wanted to know from them if there was anything else that needed to be done to meet Miller’s needs. (Tr. 568).  The Committee responded on April 30, 1997, that  all the recommendations were being followed by Bratton at Nathan Adams and that any further problems with Miller should be pursued through the usual disciplinary channels. (DISD Ex. 16).  The Committee advised her that they felt that Miller’s behavioral problems were unrelated to her medical condition. (Tr. 569).  

38.
On April 29, 1997, Bratton sent Miller another memo directing her not to allow her students to take breaks and get juice or cold drinks during the tutoring period.  Bratton also told her to keep the students for the entire period of  instruction. (DISD Ex. 33).  On April 29th, Miller called Bratton’s secretary and told her that she would not be in for the balance of the week, so Bratton mailed Exhibit 33 to Miller since she would not be picking it up at her box that week.

39.
On May 6, 1997, Miller brought a medical note to Bratton from Dr. Brodsky.  It limited her standing to one hour at a time. (DISD Ex. 31).  In response, Bratton promptly changed Miller’s schedule to meet that requirement in connection with her P.E. class. (DISD Ex. 36;Tr. 570).  Ms. Bratton then told Miller in that memo to submit all her logs and materials on documentation that she had completed to that point by the next day, an order that was not followed. (DISD Ex. 35).  

40.
Ms. Bratton had occasion to observe Miller in her tutoring capacities on a number of times.  Specifically, Bratton observed Miller on two occasions in the cafeteria and approximately six times in or about the book room. (Tr. 491-93).  She also observed her on a number of occasions while Miller was performing her duty as a cafeteria supervisor. (Tr. 493).  In cafeteria situations, Bratton was called on a number of occasions to come to the cafeteria because Miller was yelling at the children. (Tr. 493).  As far as Miller’s tutoring was concerned, Bratton observed a lot of wasted time and a lack of direct instruction.  In one instance, Bratton observed on one occasion, that Miller had three students and two books to share between them.  Miller told Bratton that she did not have enough materials to work with, thus, little was being done.  Bratton suggested to Miller that she simply place herself in the middle of the children to better utilize the two books. (Tr. 494).  Bratton also  overheard Miller telling the children that they must sit and wait while she read over the material, simple as it may be, because she had “never, ever, ever seen the material before in her whole entire life.”  Upon hearing such a ridiculous statement in light of the material involved, Bratton would then have to prompt Miller to quit wasting time and get started with the lesson. (Tr. 494-95; 561).  She also felt that Miller never established a decent rapport with her children based on comments from other teachers and parents of some of the children. (Tr. 495-96). 

41.
Ms. Bratton felt Miller was an ineffective teacher (Tr. 520-25), a feeling shared by fellow teachers.  Ms. Flowers commented  that her students usually responded well to a peer teacher or volunteer tutor and came back to her room understanding the instruction.  But with Miller, the children were discouraged, and they had a negative attitude about going to Miller’s class.  Ms. Flowers saw no progress with the students when they were taught by Miller and several parents asked that their children not be sent to Miller’s class anymore. (Tr. 65). Ms. Rainey had a particularly bad experience with one of her students in which Rainey believed that the student learned nothing from Miller because she miserably failed the examination that was given to her just after she returned from Miller’s class.  Ms. Rainey also heard Miller yelling at her students in P.E. class one day when she went to pick them up, with some of the children in tears. (Tr. 34-35).  Ms. McClour felt that nothing was getting accomplished by sending her children to Miller.  Her conclusions were based on testing of the students upon their return from Miller’s class.  Therefore, she ended up spending a lot of her own planning time tutoring the children. (Tr. 112-13).

42.
On May 15, 1997, Bratton advised Miller by a memo that she was to meet with her the next morning. (DISD Ex. 37).  When they met, Bratton presented Miller with her termination letter that was dated May 5, 1997,  (DISD Ex. 34), which Bratton had not picked up from DISD until May 14th. (Tr. 573). After Miller was put on leave pending the outcome of her termination recommendation, Bratton mailed Miller her teacher performance evaluation which reflected a “less than expectation” performance at Nathan Adams for the l997 spring semester. (DISD Ex. 38).

43.
The recommendations of the DISD ADA Advisory Committee for Ms. Miller dated June 15, 1994, (DISD Ex. 18) and November 26, 1996, (DISD Ex. 19) were followed, and Miller was reasonably accommodated during her assignment at Nathan Adams during the 1997 spring semester.

44.
 Miller’s acts, conduct and behavior constitute a failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. DF (Local) number 1.

45.
Miller’s acts, conduct and behavior constitute a physical or mental incapacity that prevents performance of the contract of employment. DF (Local ) number 9.

46.
Miller’s acts, conduct and behavior constitute an inefficiency, incompetency, or inability by her to perform assigned duties. DF (Local) number 13.

47.
Miller’s acts, conduct and behavior constitute insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors. DF (Local) number 20.

48.
Miller’s acts, conduct and behavior constitutes behavior that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. DF (Local) number 24.

49.
Miller’s acts, conduct and behavior constitutes a failure of Miller to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of her, detrimental to the best interests of the District. DF (Local) number  25.

Discussion
When Miller was reassigned to the Nathan Adams campus on January 23, 1997, it was the first time that DISD had unquestionably and reasonably accommodated her ADA disabilities.  At that time, she lived within 30 minutes of the campus, the school had no stairs, she was assigned to work in areas without carpeting, and there were minimum environmental pollutants in the school area, especially since it was a modern school in a nice neighborhood.  While it was suggested by the ADA Advisory Committee that she have a budgeted 4th through 9th grade position, the District was not required to create a budgeted position in order to accommodate her if one was not available, as was the case at Nathan Adams.

Her principal at Nathan Adams was an experienced professional who expected a lot from her teachers.  Under her leadership, the school was the recipient of a number of achievement awards. (Tr. 398-99).  Ms. Bratton was also considerate, fair and patient, especially with Miller.  When Miller arrived at her campus, Bratton did not review Miller’s personnel file because she wanted to give Miller a fresh start at Nathan Adams.  Later, when schedule changes were necessary to assist Miller, she was quick to implement them, so long as they were consistent with the Committee’s previous recommendations and doctor’s orders for Miller.  

And it is beyond argument that Bratton was patient and exceedingly fair in dealing with Miller’s conduct.  But Ms. Bratton’s patience and tolerance were ultimately, and justifiably, exhausted by the disrespect, disobedience, insubordination, and substandard performance of Miller.  
Ms. Miller’s argument that she was never reasonably accommodated at Nathan Adams is without merit.  Until she came to Nathan Adams, one of the primary grounds for her to be moved from the Burnet and Obadiah Knight campuses was that dust and mold from the carpeting and general environmental conditions around these campuses triggered her allergies.  At Nathan Adams, she never had any environmentally related problems, not only because of the clean conditions, but because her medicine helped her control her problems.

When she started in January l997, she was happy to be back at Nathan Adams and voiced no concerns to anyone that would suggest the problems to come.  But she started having physical problems in late March that led to a string of absences during April and May.  In fact, the absences commenced about two weeks after she suddenly moved to a location that was an hour or more distant from the campus.  

This deviation by her from the accommodation of placing her at a campus close to her home was in direct conflict with the Committee’s recommendation that she live no more than 30 minutes away because of her physical problems, such as carpal tunnel syndrome and fibromyalgia.  She was the one who initiated the circumstances that would ultimately make it very difficult for her to function at school, for she acknowledged that the very problems she experienced related to her fibromyalgia, arthritis and back problems.  Moreover, it is important to note that nothing changed at Nathan Adams from the time she reported in January until the time she was terminated in May that would have had any bearing on any of the problems she claims was causing her to be unable to work.  In fact, she worked at Nathan Adams for more than a month before she moved without any absences and it was almost another month after that before the absences began.  

She made the surprising move after two brief encounters with administrators at Nathan Adams and voluntarily abandoned one of key accommodations made to her by DISD.  This raises a key point in this matter that is tied to  her physical problems, job performance and insubordination.  Dr. Robert Bourdene’s letter of April 5, 1994, was prescient. (DISD Ex.17).  In that letter, as the District’s Director of Well Being, and a trained psychologist (Tr. 233), he was writing to Miller’s confidant and social worker, Judith Minkin.  Ms. Miller had briefly worked in his office in l991, and he had seen her on several other occasions in a professional capacity.  His professional observations of Miller’s interactions with others included that she was highly manipulative, histrionic, narcissistic, passive-aggressive, and given to control struggles with authority figures.  These personality traits are not related to her depression and are not matters (Tr. 251-52) capable of reasonable accommodation through the ADA under these circumstances.  This was the opinion effectively reached by the Committee after Ms. Bratton had made her presentation to them on April 25, l997, about the problems she was having with Miller’s job performance. (Tr. 369).  And these personality traits are an insufficient excuse for substandard job performance or conduct.

In this letter, Dr. Bourdene specifically notes certain characteristics about her which eventually with pit her against colleagues and administrators, as is this case.  In this regard, he noted that she has a selective perception that results in self-serving interpretation of events, and on occasion, has resulted in distortion of events and communications, which ultimately leads to paranoid, distrust and an attitude of “entitlement” on her part.

These characteristics lead to a “control” syndrome.  She frequently mentions in her testimony that when she is “in control”, whether it be by medication or otherwise, everything was fine.  If she was not in control, then she was the “victim”.  This is consistent with Dr. Boudene’s analysis that she can be inordinately insistent and persistent in having her way.  This self-justification and insistence on setting the ground rules about her interactions with others, eventually leads to conflict with her fellow workers.

Dr. Bourdene refers in his letter to several instances that are strikingly similar to problems she ultimately had at Nathan Adams.  In l992, she and a principal did not get along because she had a “block” about “paperwork” and “organizational matters”.  Then in l994, she was refusing to be evaluated by a different principal.  In another session in l994, she refused to answer questions at a conference about her job performance.  Quite simply, Miller wanted the system to be changed to fit her perceptions.  
 

Ms. Miller was apparently seeking a move to another campus at the time when Dr. Bourdene wrote his illuminative letter to Miller’s confidant.  He sagely notes, however, that another “geographical fix” would not be helpful to Miller.  When one considers Dr. Bourdene’s professional observations of Miller, they clearly reconcile all of her relationship and job performance problems at Nathan Adams.  Quite simply, if confronted with rules by which she must abide that are not of her own making, there is a high likelihood that there will be defiance on her part and discord with her superiors if her idea of what is satisfactory does not match with the perceptions of her superiors as to such.  Again, these are personality disorders or dysfunctions (rather than adjustment disorders) that are not remedied by accommodation.

Ms. Miller admitted under questioning by the hearing examiner that the biggest accommodation failure of DISD at Nathan Adams in l997 was the fact that she was not placed in a full-time, budgeted teaching position. (Tr. 224).  She said that this failure by DISD destroyed her self worth and implied that it also led to her physical problems.
 (Tr. 736-38).  

The fact of the matter is that she was given the ultimate accommodation by DISD: very limited duties and responsibilities involving small groups of children in a very nice, clean school in a non-threatening neighborhood in which she was not even responsible for preparing lesson plans.  She was even receiving the same pay as she would have as a budgeted teacher.  This arrangement was to remain in effect until a budgeted position came open somewhere in the DISD system for her to apply.  Yet it is patently clear from her performance at Nathan Adams, that she is incapable of being an effective teacher and handling the demands and pressures of a regular class. 

Conclusions of Law
After due consideration of the evidence and matters officially noticed and the foregoing Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law:
 

1.
Pursuant to §21.251, et seq. of the Texas Education Code, the Hearing Examiner has 

jurisdiction over this matter.

2.        The acts, conduct and behavior of Miller were in violation of DF (Local) numbers  

l, 9, 13, 20, 24, and 25.  Accordingly, each and all of them constitute good cause for the termination of Miller’s three year term contract prior to its expiration.

3.
The Dallas Independent School District proved by a preponderance of the evidence 

that good cause existed for the termination of Miller’s three year term contract prior to its expiration in all respects as set forth above.  All other Findings of Fact and Conclusions of Law made herein are also based on evidence that was established by a preponderance of the evidence.

Recommendation
After due consideration of the evidence and matters officially noticed in the foregoing Relevant Findings of Fact and Conclusions of Law, in my capacity as a Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED the Petitioner’s recommendation be sustained.

SIGNED and ISSUED this 1st day of October, 1997.

_____________________________                                                                                                    JESS C. RICKMAN, III

INDEPENDENT HEARING EXAMINER

JCR:rlb 116780.1

 .

� The matters set forth in the Synopsis section of the Decision are also to be considered Findings of Fact and Conclusions of Law.


�She argues that in a budgeted position she would have more latitude to either sit or stand to alleviate back pain that she had as a tutor. (Tr. 736).  Under the circumstances, I find to the contrary.  She would have more freedom of movement in her tutoring position to help her back problem or arthritis.


�If any Conclusion of Law is deemed to be a Finding of Fact or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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