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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

CAME on for consideration, pursuant to T.E.C. Subchapter F,   § 21.251(2), the parties' pleadings,
 arguments, and the evidence admitted at trial, which trial transpired on the following three days:  October 16, October 17, and October 18, 1996, -- including 870 pages of testimony from nine different live witnesses,
 as well as many exhibits.  


Accordingly, -- after serious review and consideration of the evidence, the arguments, and the authorities, -- the undersigned hearing examiner hereby makes and determines the following findings of fact, conclusions of law, and recommendation
:


STATEMENT  OF  THE  CASE

The Petitioner-employer, Dallas Independent School District ("DISD"), wants to terminate a teacher, Respondent-employee Phyllis Abu-Lughod ("Respondent").  


At all times material to this case the Respondent has been a teacher employed by the DISD, either at William B. Travis Elementary School or on leave with pay. 

 
As of May 23, 1996, DISD (acting via Ms. Angelina Trevino, Principal of William B. Travis Elementary School
) notified the Respondent of Principal Trevino's recommendation that Respondent's employment be "terminated, for good cause" -- pursuant to Board Policy.  (See DISD Exhibit #30.
)  


Respondent timely and properly requested that this matter be tried before a certified independent hearing examiner pursuant to Subchapter F.  (See § 21.254, T.E.C.)


The undersigned, James J. Scofield Johnson, C.I.H.E., was duly appointed as the hearing examiner, with subject-matter jurisdiction (under Subchapter F) for hearing and for presiding over the trial.  DISD was represented by Craig A. Capua, Esq. (and his firm) through trial and closing argument.  Respondent was represented by Diane E. Doggett, Esq. (and her firm) through trial and closing argument. 


The case was tried (as noted above in Footnote 2, on page 1) via three days of trial.
  This case is ripe fact-findings, etc.

 
FINDINGS  OF  FACT
1.
This case has an unusual twist to it -- Respondent (the teacher whose job performance is challenged) was a first-year probationary teacher who was offered a contract renewal,
 -- however, only ten days later
 Respondent was notified of the DISD's intent to terminate her (and Respondent has been on administrative leave with pay since that time).  Accord, Tr. I @ 10.  Respondent suggests that her performance did not drastically worsen during that ten day period; Respondent additionally suggests that this is a case of wrongful retaliation.
  (See Tr. I @ 167, 182-183, 205-206, Tr. II @ pp. 249, 263-266, 468, Tr. III @ 793-794, 817, 834, together with Respondent's Exhibits #29, #34, #39, #49.)

2.
Respondent's job performance during the period from May 13, 1996 to May 23, 1996 was similar in character and quality to her job performance prior to May 13, 1996 -- a fact established by DISD witness Angelina Trevino (see Tr. I @ p. 158).  This key admission raises an important estoppel issue discussed hereinbelow.  Also, DISD suggests that this case's merits depend on the Respondent's performance under the 1995-1996 school year, not under the 1996-1997 school year.  Tr. I @ 11.

3.
The trial evidence involved some undisputed facts; however, many critical facts in this case were materially (and sometimes vigorously) disputed, as the testimony and exhibits illustrate.

4.
Respondent was hired as a first-year teacher pursuant to a probationary contract for the 1995-1996 school year.  On May 13, 1996 (before the 1995-1996 school year was finished), at a time before the statutory deadline
 for non-renewing Respondent's probationary contract had already expired, Respondent accepted a second probationary contract, for the 1996-1997 school year.  (See DISD Exhibit #1 & Tr. I @ 19; see also Respondent's Exhibit #43 & Tr. III @ 771.)
5.
Via a letter dated May 23, 1996, DISD (acting through Ms. Angelina Trevino, Principal of William B. Travis Elementary School) issued a notice for Respondent, of Principal Trevino's intent and recommendation that Respondent's employment be "terminated, for good cause, pursuant to Board Policy DFBA (Local), updated #50.  Respondent persuasively testified that she did not actually receive this notice until the following day, May 24, 1996.   (See DISD Exhibit # 30 & Tr. I @ 99-100.)
6.
DISD has recommended, is now recommending,
 that Respondent be terminated, "for good cause", (see DISD Exhibit # 30 & Tr. I @ 99-100), based upon the following reasons:


Failure or refusal to comply with policies, orders, and[/or] directives of the Board or the General Superintendent and assistants. 


[DFBA (Local) page 1 or 2, number 1].


Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:



Creating a climate for learning in the classroom, focusing upon teaching students "how to learn."  



[DFBA (Local) page 1 of 2, number 3a].



Instilling a "desire for learning" in each student.  



[DFBA (Local) page 1 of 2, number 3b].



Improving teaching techniques. 



[DFBA (Local) page 1 of 2, number 3d].



Striving consistently to improve teaching performance through participating in staff development programs.



[DFBA (Local) page 1 of 2, number 3g].


Expressed unwillingness, refusal, and failure to comply with official directives and established Board policy.


[DFBA (Local) page 2 of 2, number 5].


Inefficiency or incompetency in the performance of duties as determined by the performance standards established by the Board.  


[DFBA (Local) page 2 of 2, number 9].


Good cause as determined by the Board -- good cause being failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interests of the students of the District.  


[DFBA (Local) page 2 of 2, number 10].


Failure to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth.  


[DFBA (Local) page 2 of 2, number 11].
7.
Respondent was informed (via the letter dated May 23, 1996, shown by DISD Exhibit # 30, issued by her superior, Principal Angelina Trevino, with the approval of Robby V. Collins) that Principal Trevino was recommending Respondent's termination of employment for the following specific reasons, individually and collectively:


Your failure to perform the duties and responsibilities of your position in a satisfactory manner.  On several occasions, you were given observation reports which indicated deficiencies.  Many opportunities were provided to you to improve your performance, including training, instructions and assistance from your supervisors, teachers, counselors and other staff members.  Despite those efforts, your performance failed to improve as is indicated by the "unsatisfactory" rating you received.  Furthermore, you failed to implement your professional growth plan as directed by your supervisor.   ...
The epistolary enunciation of specific reasons (quoted above) was signed on May 23, 1996 by Principal Trevino as Principal of William B. Travis  Elementary School.  There are many exhibits that are relevant to these issues, in addition to the trial testimony, such as (but not limited to) DISD's Exhibits #3, #5, #6, #8, #9, #10, #12, #15, #20, #21, #31, in conjunction with Respondent's Exhibits #25, #34 (at interrogatory answer #34), #58 (at interrogatory answers #12 and #13), #59 (at interrogatory answers #12 and #13).

8.
The evidence is not preponderantly clear, on this record, that Respondent failed or refused "to comply with the policies, orders, and directives of the Board or the General Superintendent and assistants" -- in violation of DFBA (Local) page 1 or 2, number 1.  The pre-trial ruling requires that copies be provided (via filing or introduced as exhibits at trial) of any written school board policies or the like -- yet the record does not include any such written policies regarding which preponderant evidence shows Respondent to have disobeyed.   (See Tr. I @ pp. 148-149.)  Without very clear and convincing evidence this examiner is reluctant to find that any official school policy, order, or directive -- of "the Board or the General Superintendent and assistants" -- exists apart from a writing.  (For instance, the "policy" referred to on page 53 of Tr. I should be evidenced by a photocopy of the actual board policy.)  It is not sufficiently persuasive to have a few DISD administrators orally testify that the district or a school's principal has an internal policy that gradebooks or lesson plans must always be laying on a teacher's desktop; -- wouldn't an official Board policy be put in a written form, so that it could be photocopied and introduced into evidence at trial?  This lack of an available written copy of such, in the record, leaves this examiner unpersuaded that the Respondent failed or refused "... to comply with the policies, orders, and directives of the Board or the General Superintendent and assistants" -- in violation of DFBA (Local) page 1 or 2, number 1. 

8a.
In addition to testimony at trial, various exhibits are relevant to this issue, including the following:  Exhibits # 26 (in conjunction with Question #33 of Exhibit #34), Question #14 to Exhibit #34, -- as well as Tr. III @ pp. 765-767 in conjunction with Respondent's Exhibits #34 (showing Respondent's faithful completion of her "staff development" hours), #49 (showing that Respondent attempted to juggle administrative directives with governmental program requirements), #53 (showing Respondent's list of official students under her specific special education program), and interrogatory #3 to Exhibit #58 (listing DISD's criticisms of Respondent but failing to identify specific policies, orders, and directives "of the Board or the General Superintendent and assistants").  

8b.
For examples of trial testimony negating the "non-compliance" charge identified with DFBA (Local) page 1 or 2, number 1, see Tr. I @ pp. 102-103, where Principal Trevino testified that she was neither "an assistant to the Board" nor "an assistant to the superintendent"; -- and, see also, accord, Tr. II @ p. 400, where Assistant Principal Patricia Weaver testified that she was neither "an assistant to the superintendent" nor "an assistant to the Board".

9.
The evidence at trial did not preponderantly establish that Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to create a "climate for learning" in the classroom (focusing upon teaching students "how to learn").  

9a.
In addition to testimony at trial regarding the learning "climate" (such as Tr. II @ pp. 248-272 -- testimony from a student's parent; Tr. III @ pp. 655-660 -- testimony of teacher; Tr. III @ pp. 769-770 -- defensive statements by Respondent; various exhibits are relevant to this issue, including the following:  DISD Exhibit #28, interrogatory #4 to Respondent's Exhibit #58, as well as Respondent's Exhibits #10, #11, and #12, in conjunction with the estoppel issue illustrated by DISD's Exhibits #2 and #4.  

9b.
One enlightening example, of a parent who provided testimony in support of Respondent's caring approach to teaching special-needs children, is hereby taken from Tr. II @ pp. 268-272:

A.
Oh, it is, in the new school, yeah, Amy [the witness' daughter] is doing great.  And she's practicing the things that she learned from Ms. A. there.  And it's -- you know, she's doing good.

Q.
What -- What is your -- As a mother, what is your -- How do you feel about Ms. A as a teacher?

A.
Well, I'm going to tell you the truth, when I first went to Travis [Elementary School], and -- which was earlier before Ms. A, I was very down on it because my children were having terrible problems in there.  And problems that I couldn't take care of.  It was the administrator's job, and they weren't doing it.  And, then, when I saw a difference in my daughter, and her all of the sudden wanting to go to school and showing me her work --

Q.
Showing you her work?

A.
Yes.

Q.
She was proud of her work?

A.
Yeah.  Never miss a day.  I seen that girl go out in a storm.  She had to get to school.  And then I had to meet the teacher.  And I met her.  And Amy and I had a joke about her.  She said, "Mommy, she can't even yell."  That was another thing.  She's been screamed at so much through the years.  And here was a lady she's real soft spoken.  We used to say she had marshmallows in her mouth, because she talked so soft.



And Amy loved her.  I mean, she really loved her on her own.  She was Amy's friend.  Okay.  She was the teacher to my daughter, but she was Amy's friend.  And Amy has the highest respect for her, more so, I can say, in some cases for me, because it was like -- you know, Amy told me one time, and I think I told Ms. A, she said, "I could never lie to her, Mommy."  And I was like, what, all the lies you telling me?  She said, "Oh, no.  I could never lie to her."  And she means that.  She wouldn't.  And that's deep when a child has that kind of trust and respect for an older person, for an adult.  And Amy loves her.  And I'm here because of Amy's love.

Q.
And has this affected Amy's attitude toward school in general?

A.
Amy has not been suspended.  Amy has not been -- Amy is doing fine.  That's all I can tell you.  She's the teacher's helper.  And she has kids that she's trying to help.  She's still in the contained unit, but the children -- there's a little boy that's in the first grade and he's really having a problem and Amy's helping him.  And she's not missing school.

Q.
And she's at a different school this year?

A.
She's in a new school.  Hernandez, they built.  It's brand spanking new.  Brand spanking new teachers.

Q.
Great.

A.
Uh-huh.

Q.
Do you think that it would be detrimental to the best interest of the students of the school if the School District kept Ms. A [i.e., Ms. Abu-Lughod]?

A.
Kept her, they need to keep her.  I've seen a lot -- not only my child I've seen respond to her, like I said, because I'm so active in Dallas Housing where all the children between, you know, four and six go to Travis.  All right.  And they all -- I've talked to -- I don't just take Amy's word when she comes home with something, because I have to worry about that too, people bribing kids.  I checked her [i.e., Ms. Abu-Lughod] out through the other kids.  And truly, she's sincere.  And they believe her.  And they think it would be great if she stayed, you know, because if she can reach my little girl -- my little girl can be a difficult child, okay, but she reached her and something -- in some cases I couldn't do and didn't know how.



But, you know, Ms. Trevino says we're not paying attention, because she's just a first-year teacher.  I said, "Well, for a first year, she's got a lot of knowledge."  Either that, or a great big heart and God on her side, because these kids are not -- you're talking about a containment unit, you've got problems.

Q.
You're talking about the self-contained class?

A.
Yes.  That she's doing.  She's got a lot of heart to do it for the first year.  And I think we would be all grateful, even though I don't have any children in that school, I know that she would help not harm.

9c.
 In any event, all these learning "climate"-related exhibits must be weighed in conjunction with Finding of Facts #1, #2, and #4, supra, and together with Conclusions of Law #5, 5a, 5b, and #5c, infra.  (See also, accord, Respondent's Exhibit #29, in conjunction with Tr. I @ 187, an estoppel-oriented document that causes great difficulty in DISD's proof burden.)    Accordingly, the trial evidence on the "climate" for learning in Respondent's classroom is, at worst, mixed.

9d.
I specifically find that the evidence admitted proves that the Respondent spontaneously used a reasonable amount of self-defense on one occasion, to avoid being stabbed by an aggressive student.  In such a situation the Respondent's reflexive action was not only legally excusable, it was justified.  The evidence included other instances where stabbings occurred due to a lack of self-defense.  

9e.
I find that Respondent did not verbally abuse any students.

10.
The evidence at trial was not sufficiently clear as to whether Respondent failed to use her best efforts in her own way, to carry out her professional duties and responsibilities to instill a "desire for learning" in each student (as is required by DFBA (Local) page 1 of 2, number 3b).  In fact, the testimony quoted above (in Finding of Fact #9b) illustrates how the Respondent appears to have successfully channeled a special-needs child into an ameliorated educational path, with the obvious result that the child now has a renewed "desire for learning" as a result of here experience in learning under "Ms. A".  In addition to testimony at trial, Exhibits #27 and interrogatories #4 and #5 to Exhibit #58 also relate to this issue in a way that suggests that DISD has not carried its burden of proof on the "desire for learning" issue.   

10a.
On some occasions Respondent indicated that she thought she could do better, but the context of those "admissions" appears to fairly suggest that Respondent meant that here performance could use improvement, as she is just human, inexperienced, etc.
  Thus, it appears likely, on this record, that Respondent, in her own way, has tried her best to instill a "desire for learning" in those children for whom she was responsible.  There was some evidence of student achievement that suggested that a learning "climate" was in fact fostered in Respondent's classroom.  (See, e.g., accord, Tr. II @ pp. 248-272 -- testimony from a student's parent; Respondent's Exhibits #29 & #43; see also Tr. I @ pp. 48-50.)  

11.
The evidence at trial was not sufficiently clear as to whether Respondent failed to use her best efforts in carrying out her professional duties
 and responsibilities to coöperate with coördinators, directors, instructional specialist, resource teachers, and departmental chairpersons -- in violation of DFBA (Local) page 1 of 2, number 3c.  Since DISD has the burden of proof on this issue, I have resolved this issue in favor of Respondent.

11a.
For examples of Respondent's efforts to coöperate with other school personnel, see the trial testimony at Tr. I @ p. 131, Tr. III @ pp. 576-580, 608-609, 701-707,
 798-802, 783-788, and 814-815, -- together with Respondent's Exhibits #6, #17, #25, #36, #41, #49, and #53 -- for some illustrations of the unique and practical challenges that Respondent had to negotiate in trying to do her job of teaching and caring for her special-needs students while she was simultaneously responding to and trying to comply with the directives and needs of the school's administration.

11b.
Moreover, all of these coöperation-related exhibits must be weighed together with Finding of Facts #1, #2, and #4, supra, and with Conclusions of Law #5, #5a, #5b, and #5c, infra.  (See also Respondent's Exhibit #29, an estoppel-oriented document complicating DISD's proof burden.)   

12.
The evidence at trial was not sufficiently clear as to whether Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to improve her teaching techniques -- in violation of DFBA (Local) page 1 of 2, number 3d.
  Respondent's teaching techniques were constantly criticized -- as DISD Exhibits #8, #9, #12, #14, #16, #17, #18, #23, and #24 show -- but Respondent's performance does not appear to have drastically gotten worse over time -- as Respondent's Exhibits #6, #10, #11, #12, #23, #26, #28, and #34 show.  Finding of Fact #9b, noted above, is also relevant and interrelated to this issue; it is particularly important to remember, in the context of this case, that Respondent was teaching (and otherwise responsible for) a class of special-needs children.  It may be that Respondent's recent "generic special education" certification (shown by Respondent's Exhibit #61) moots this issue, -- but if not I resolve this issue in favor of Respondent.

12a.
The main problem with the DISD's evidence at this point is that the ten (10) days after the DISD effectively ratified and/or acquiesced to Respondent's less-than-ideal performance, by renewing her contract, the DISD (via Principal Trevino) was announcing its intent to terminate Respondent for the very same quality of performance and teaching techniques.  The fact that this notice of intent to terminate was supported by evaluations dated May 17, 1996 -- four days after Respondent was renewed for the 1996-1997 school year -- does not erase DISD's estoppel/ratification/acquiescence problem (as the Conclusions of Law #5, #5a, #5b, and #5c note).

13.
The evidence does not clearly prove that Respondent failed to use her best efforts in carrying out her professional duties and responsibilities to strive consistently to improve teaching performance through participating in staff development programs (as such is required by DFBA (Local) page 1 of 2, number 3g).  In addition to the testimony at trial, see Respondent's Exhibits #34 and #58 (at interrogatory answer #7), and Respondent's Exhibit #61, showing Respondent's certifications in "generic special education (grades PK-12)" and in "early childhood education (grades PK-KG)".

14.
Respondent did not appear to have expressed unwillingness, or refusal regarding compliance with official directives and established Board policy -- as such "Board policy" is referred to in DFBA (Local) page 2 of 2, number 5.  In addition to testimony at trial, various exhibits are relevant to this issue, including the following:  DISD's Exhibit #30 in conjunction with Respondent's Exhibit # 58, at interrogatory answers #3 and #8.   Such directives and Board policy must be (or at least should be) written (as noted above) -- and should be admitted into evidence to be used against Respondent in such a proceeding as this.  However, no such written directives or established Board policy, with any violation thereof, was sufficiently proven at trial, -- so I do not find that Respondent is at fault for a failure to comply therewith.

15.
In this case, one of Respondent's witnesses testified,
 unpersuasively, that Principal Trevino was so vindictive that she would likely even resort to contracting murder.  However, under cross-examination, the only basis provided by that witness was much too tenuous (for forensic purposes) to support such a very extreme opinion.  (See Tr. II @ pp. 468-481, esp. @ p. 479-481.) 

16.
Was Respondent inefficient or incompetent while performing her duties, as determined by the performance standards established by the Board, -- in the sense that inefficiency and incompetency are referred to in DFBA (Local) page 2 of 2, number 9?  In addition to testimony at trial, various exhibits are relevant to this issue, including the following:  DISD's Exhibit # 14 and Respondent's Exhibit #58 at interrogatory answer #9.  Some of the evidence suggest that Respondent was not evaluated as performing her job satisfactorily, based on the in-class evaluations (on several occasions) by several educator-observers.  

16a.
However, the same "estoppel" issue -- noted in Conclusions of Law #5, #5a, #5b, and #5c -- appears to block the probative weight of the various negative evaluations and other evidence suggesting that Respondent's first-year performance (at Travis Elementary School) was unsatisfactory due to inefficiency or incompetence.

17.
I find from the testimony at trial, in conjunction with the exhibits (especially Respondent's Exhibit #61), that Respondent is competent to teach special education and kindergarten classes.


DISCUSSION  &  CONCLUSIONS OF LAW
1.
I have considered the record and all admitted evidence.

On this particular record of evidence, which includes the contract renewal/estoppel problem noted above, I conclude that it has not been preponderantly established that there exists "good cause", as determined by the Board, for terminating Respondent, such as the reasonableness of the Board's conclusion that Respondent has often failed "to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy" -- as that phrase is used in DFBA (Local) page 2 of 2, number 10.

2.
On this particular record of evidence, -- which includes the contract renewal/estoppel problem (as noted above, and as noted with discussion of authorities below in Conclusions of Law #5, #5a, #5b, and #5c), -- it has not been preponderantly established in this case that there exists "good cause as determined by the Board" -- for terminating Respondent -- such as the reasonableness of the Board concluding that the continued retention of Respondent is "detrimental to the best interests of the students" of DISD -- as that phrase is used in DFBA (Local) page 2 of 2, number 10.  (Please note Tr. II @ 268-272; see also interrogatory answers #3, #4, and #10, within Respondent's Exhibit 58, in conjunction with Exhibits #2, #33, #14, and Respondent's Exhibits #20 and #34.)

3.
On this particular record of evidence, which includes the contract renewal/estoppel problem (discussed below), it has not been preponderantly established that the Respondent failed "to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth" -- in violation of DFBA (Local) page 2 of 2, number 11.  (See, accord, Respondent's Exhibit #58, at interrogatory answers #6 and #11, in conjunction with Respondent's Exhibit #34, and related testimony.  See also, accord, Tr. I @ pp. 138-146.)

4.
Based on the history of confrontational tensions, increasingly agonistic relations, and hostile feelings
 between the Respondent and Principal Trevino,
 -- it is highly unlikely that Respondent will work well under the direct supervision of Principal Angelina Trevino.
  In fact, it would be unreasonable to expect that Angelina Trevino and the Respondent would work well together in a 

public school employment setting, barring a relational miracle. 

4a.
However, there is no apparent reason why the Respondent could not work well under a different principal/administration -- at a different elementary school (especially if another special-needs class or kindergarten position is available at some other school).  

5.
Respondent's job performance during the period from May 13, 1996 to May 23, 1996 was substantially similar in character and quality to her job performance prior to May 13, 1996.  (See Tr. I @ page 158, with testimony by Principal Trevino.)

5a.
The relevance of this fact-finding is illustrated by the estoppel/waiver-like "commitment" problem decided by Commissioner Kirby in the case of Barron v. Alief I.S.D., Docket No. 158-R3-684 (8-27-1986), at pages 7 and 8 (saying:  "When, as in this case, a district knows a teacher has a particular problem and still gives the teacher a continuing contract, rather than terminating the teacher's employment or requiring the teacher to remain on probation a fourth year, the district is also making a commitment to the teacher to put forth an extra effort to help the teacher to solve that particular problem before the district returns the teacher to probationary status or terminates him because of the same problem.  ...  [The I.S.D. expressed certain concerns about [the teacher] ... [but] did not find these concerns an obstacle to recognizing [the teacher] as a valuable teacher by giving him a continuing contract ... [so the I.S.D.] cannot now raise those same concerns, without more, to justly returning [the teacher] to probationary status.").  

5b.
Moreover, any such unsatisfactory performances during that ten day period would not easily be imputed to the 1996-1997 school year, an issue noticed as relevant in Commissioner Kirby's ruling in Schumacher v. Sweeny I.S.D., Docket No. 153-R1-684 (10-23-1985), at page 9 (saying: "In addition, [the I.S.D. administrator] acknowledged that he had no documentation concerning [the teacher]'s failure to perform any particular duties competently during the 1983-84 school year."), -- and in Commissioner Kirby's ruling in Gonzalez v. South Texas I.S.D., Docket No. 152-R1-685 (4-8-1986), at page 9 (saying: "Although it is clear that a decision regarding a teacher's renewal or nonrenewal should not be based on a teacher's performance in previous years, such prior evaluations can, at times, be relevant").

5c.
Another case cited by Respondent provided guidance into the problematic situation of trying to terminate a teacher ten days after renewing her contract, to wit, the case of Ruiz v. Robstown I.S.D., Docket No. 126-R1-685 (9-18-1987) (16-page opinion per Commissioner Kirby), especially at pages 12-13 (saying: "Because [the I.S.D.'s administrative employee]'s contract was in fact extended for one year, [the I.S.D.] is foreclosed from asserting that [the I.S.D. employee]'s current contract should now be nonrenewed upon [the I.S.D. employee]'s past performance as personnel director.  If [the I.S.D.] desired to nonrenew [the I.S.D.'s employee]'s contract, it should have acted at the end of the original contract term and it should not have extended the contract as Director of Personnel.  The extension of the contract term serves to effectively estop
 a district from asserting deficiencies in a nonrenewal proceeding that were noted during the original contract term.  ...  If [the I.S.D.] desires to nonrenew the current contract, it must demonstrate that [the I.S.D.'s employee]'s current performance constitutes reason for nonrenewal.  To affirm the district's decision to nonrenew [the I.S.D.'s employee]'s contract in absence of a valid reason for nonrenewal [of that contract] would constitute an abuse of discretion").  It is noteworthy that Commissioner Kirby used the jurisprudential term "effectively estop" in the Ruiz case, because this hearing examiner functions, in effect, as a modern-day, statutory, quasi-judicial version of Anglo-American legal history's chancery master, a judicial officer who made non-jury fact-findings and conclusions -- under the delegation and review of the equity chancellors.  Accordingly, it is noteworthy that the equitable doctrine of estoppel be noted and applied by Commissioner Kirby in the Ruiz case, and it most likely should apply to much of this case as well -- since the Respondent was, in effect, renewed ten days before she was told that her performance now justified termination.

6.
The two attorneys, -- Diane E. Doggett, Esq. (representing Respondent), -- and Craig A. Capua, Esq. (representing the DISD) -- have demonstrated a high level of proficiency, professionalism, and preparedness.  

7.
All of the witnesses, almost without exception, were very serious and helpful.  One witness did appear to emote hyperbolic speculations, and the exaggerated ambits of that witness' innuendo-filled testimony neutralized whatever credibility that witness might otherwise have had as a witness.  There was some credible and unrebutted testimony, however, suggesting that Principal Trevino may have used vindictive or retaliatory measures against a parent who once positioned herself adversely to Principal Trevino (Tr. II @ pp. 264-265).  I make no finding as to whether Principal Trevino was or was not "vindictive" or "retaliatory" in her dealings with or towards that parent (or toward any other third-party witness), but I merely note that evidence as being sufficiently probative so as to prevent the DISD from prevailing on tis proof burden on that issue.  In other words, the DISD's burden of persuasion regarding whether the DISD had "good cause" to seek termination of Respondent was weakened by the apparent "link" between motive and "cause".

8.
Respondent, although a probationary contract teacher, is entitled to Due Process prior to being terminated from her DISD employment position.  Because Respondent was renewed for the 1996-1997 school year, during the 1995-1996 school year, and because she was noticed of the DISD's intent to terminate her so that she would not be able to fulfill her 1996-1997 school year contract, Due Process protections are triggered.  Why?  The logic of this is provided in a hypothetical example outlined in Kemerer & Walsh's updated treatise, The Educator's Guide to Texas School Law (4th ed. 1996), which opines:


The contractual employee clearly has a property right in the job during the contract term of the contract.  Any effort of the school district to terminate the contract prior to its stated date of expiration is a deprivation of property.  Thus, some amount of process is due.



In each of the following instances, the school district is seeking to terminate the contract prior to its normal expiration date, and, therefore, must afford due process:


Case One: ... [not applicable] ...


Case Two: ... [not applicable] ...


Case Three:
the employee has a contract for the 1996-1997 and 1997-1998 school years.  The school district seeks to "nonrenew" the contract after 1996-1997 school year due to excessive absences.  The school district considers this a "nonrenewal" since it is occurring as of the end of one school year, and prior to the start of the next.  In fact, however, it is a termination of a contract that has another full year to run.  The employee has a property interest in the job for the entire length of the contract, and thus, is entitled to due process.
[emphasis added]


If the school seeks to terminate a contract prior to its normal expiration date, it is depriving the employee of property and must afford the employee due process.  Note that the nature of the contract, in this context, does not matter.  Whether the employee is a continuing contract teacher with twenty years on the job, or a first-year probationary teacher, the constitutional right to due process is the same.

Of course, being entitled to Due Process prior to a termination and being entitled to keep one's contract until its term is completed are two entirely different matters.  (See, accord, TEC § 21.404(e) (fulfilled contract term situations, followed by nonrenewals, do not involve property rights and thus do not trigger Due Process procedures -- as do unfulfilled contract term terminations).  The point being made here, therefore, is that Respondent Abu-Lughod is entitled to Due Process prior to her being terminated from her unfulfilled teaching contract, even though she was (and is) just a probationary teacher.

8a.
Respondent has been provided with adequate notice, adequate opportunity to prepare for an evidentiary hearing, an adequate chance to subpoena witnesses and to otherwise use due discovery procedures to put forth evidence on her behalf, an adequate chance to cross-examine adverse witnesses at a hearing conducted according to the Texas Rules of Evidence, and to otherwise be granted her "day in court" (actually, 3 days in court).  Cf. Kemerer & Walsh, The Educator's Guide to Texas School Law (4th ed. 1996), at pp. 142-143.

8b.
Accordingly, Respondent has been provided with Due Process, as that term is defined under federal constitutional law (and under the sate law counterpart thereto).

9.
Notwithstanding the above-noted estoppel issue, DISD suggests that the timing of Respondent's termination is not estopped by the contract renewal which occurred ten days prior to the DISD's notice of intent to terminate Respondent, -- based on a literal reading of the following statute:


A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated districts in this state.
[emphasis added]

(Quoting the Texas Education Code, § 21.104(a), added by Acts 1995, 74th Texas Legislature, chapter 260, § 1, effective May 30, 1995.)

9a.
Does "at any time" negate the estoppel doctrine discussed in Conclusions of Law #5, #5a, #5b, and #5c?  I think not -- because I think the interpretation of "good cause" as that term is both used and defined within § 21.104(a) means that DISD must avoid an arbitrary and capricious course of dealing with its teachers, and that such "good cause" must avoid issuing such notices based upon a bad faith retaliation against protected free speech.

9b.
I find and conclude that the DISD's renewal of Respondent on May 13, 1996 (knowing her faults), followed by a notice of DISD's intent to terminate her (under the facts of this case) only ten days later, -- without any drastic event occurring within that ten-day timeframe, is either arbitrary and capricious, or is the result of a bad faith retaliation against protected free speech.  Thus, I conclude that a literal application of § 21.104(a) in this case means that the Respondent should not be terminated.


RECOMMENDATION

Wherefore, upon due consideration of the record, any matters officially noticed, and upon the above Findings of Fact and Conclusions of Law, -- in my official capacity as presiding independent hearing examiner (duly appointed by the Texas Education Agency), -- I now conclude and hereby recommend that:

(1)
DISD should relieve Respondent of her prior position as a teacher at William B. Travis Elementary School (or at whatever school Angelina Trevino is at, if elsewhere) and that the Respondent be offered an opportunity to serve DISD in the capacity of a special education teacher or as a kindergarten teacher (in accord with Respondent's Exhibit #61), -- and do so while adopting the foregoing Findings of Fact and Conclusions of Law, together with the issuance of an appropriate Order consistent herewith; and

(2)
Petitioner's recommendation should be denied.

SIGNED and ISSUED this 21st day of January, A.D. 1997.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.
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    �including proposed fact-findings and conclusions from both parties.


    �On the first day of trial the witnesses testifying were Angelina Trevino and the Respondent, Phyllis Abu-Lughod.


	On the second day of trial Angelina Trevino and the Respondent, Phyllis Abu-Lughod, again testified.  Also, on the second trial day Patricia Weaver, Janice Deaton, Kathleen McCoy, Francisca Guajardo, and Thelma Ann Kelly also testified.


	On the third and final day of trial the testifying witnesses were Susan D'Ambrogi, Paula Harrison, and Phyllis Abu-Lughod.


    �To the extent that a "finding of fact" should be a "conclusion of law", and vice versa, they are hereby so deemed.


    �with the approval of Robby V. Collins, special assistant to the General Superintendent).


    �The definition of "good cause", of course, can be a complex issue.  See, accord, David Lyle's "Termination During the Term of a Contract:  What Constitutes 'Good Cause'?" in the Texas School Administrator's Legal Digest (Volume 3, February 1987 issue), at pages 1-3 (discussing various definitions of "good cause").


    �October 16, 17, and 18, 1996.


    �May 13, 1996.


    �May 23, 1996.


    �Respondent has suggested that "retaliatory" termination, in reaction to "protected speech", is an impermissible grounds for terminating a teacher, citing Commissioner Thomas Anderson's ruling and opinion in the case of Pike v. Southwest I.S.D., Docket No. 023-R1-1088 (6-24-1991) (an 18-page opinion containing extensive argument, citing authorities).


    �This deadline, according to Respondent, was 5-19-1996, a date slightly antedating the 5-23-1996 intent-to-terminate notice.


    �See Tr. I at pp. 5-7; see also, accord, DISD Exhibit #1.


    �The pagination indexing to Transcript Volume II (found at page 242) can be confusing -- for example, Ms. Weaver's testimony begins on page 373, not on page 307.  (Page 307 occurs during the Respondent's testimony, which is followed by testimony of Janice Deaton, which then is followed by testimony by Patricia Weaver.)


    �See, e.g., Tr. III @ pp. 827-828.


    �See Tr. III @ p. 828.


    �The record sometimes contains obvious transcription errors.  For example, the sentence by Attorney Craig Capua (Tr. III @ p. 707, lines 4-6) should contain a "not" between lines 4 and 5.  Also, the word rendered "interrupting" on line 8 of Tr. III's page 707 should be rendered as "interpreting it".  But, such occasional errors in the transcript do not affect case dispositive issues.


    �See Tr. III @ p. 828.


    �There was oral testimony that school policy required that lesson plans be available throughout the school day on the teacher's desk-top.  However, there was some testimony (by Ms. Guajardo) that keeping lesson plans nearby was acceptable.  A specific school's nebulous oral "policy" is not necessarily the same as a district-wide written policy.  


	Since the I.S.D. has the ultimate burden of proof on whether a standard is a district policy, and since I do not recall any written district policy that teachers must always have their lesson plans displayed on their desk-tops throughout the school day, I have resolved this proof-burden issue in favor of the Respondent.


    �Kathleen McCoy's testimony begins on page 466 of Tr. II, not on page 354 (as the transcript index at page 243 suggests).


    �Some evidence was only admitted for qualified purposes.


    �or, at the very least, perceptions of hostile feelings.


    �Page 769 of Tr. III provides the following line of testimony from the Respondent, regarding a conversation she had with Principal Trevino:





Q:	So on Monday Ms. Trevino had a contract for you to sign?





A:	Yes.





Q:	Okay.  And tell us, did she call you in or how did you know she had a contract for you?





A:	We had a staff meeting.  It was a Monday morning [sic?] at 3:00 o'clock.  I was up there in the library and then she [Principal Trevino] went over the intercom, "I need Phyllis Abu-Lughod to come down to my office."


		So I went down to here office at 3:00 o'clock.  Everybody else was upstairs at the meeting.  Just me and her in the room, and she says, "I've been asked to give you this contract to sign, if you still want to sign it."  And I said, "Yeah, I do."  So she -- We were sitting at the table and she put the contract on the table and she gave me a pen, and as I'm raising my hand up to sign it, before I even sign it, she says, "But by the way, I'm still going to terminate you anyway."  And I didn't even finish signing.  I put the pen down, and I said, "Well, why in the world do you want me to sign this contract when you're already telling me you're going to fire me?  This is a contradiction."  I said, "This is ridiculous.  Either I don't know what is going on behind the scene" --





Q:	Did you sign it?





A:	No I didn't.  I folded it up, and I said, "Ms. Trevino, what have I done to you?"  I said, "I have done everything I can do to do the best that" -- "the job I can here, teaching at Travis."  I said, "You have harassed me, you have intimidated me, you have threatened me."  I said, "I am not you 'yes' person."  I said, "You are not God."   --  I said, "I don't know what else to do."  And I just got up and left, and as I'm walking out the door, she says, "I will see you in court."





(The subsequent testimony, at Tr. III's pages 771-772, indicates that Respondent did sign the new contract (for the 1996-1997 school year) at the DISD personnel office, at the encouragement of Natalie Daniels and Dee Gay, after Respondent expressed her concern that Principal Trevino wanted to and would fire her anyway.  It is thus obvious that DISD, via Natalie Daniels, chose to renew Respondent despite DISD's knowledge that Principal Trevino was dissatisfied with Respondent and that Principal Trevino has indicated a desire to fire Respondent.  See Tr. III @ 771 & Respondent's Exhibit #43.)


	This hostility is further illustrated at Tr. III @ p. 868.


    �See also, Tr. I @ pp. 187 & 206.


    �double underlining supplied.


    �Quoting from Frank Kemerer & Jim Walsh, The Educator's Guide to Texas School Law, 4th ed. (Austin:  University of Texas Press, 1996), p. 140.
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