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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

THIS set of findings, conclusions, and recommendation is timely, due to the qualified time-line waiver of the parties (signed on of about 8-22-1998), which originally facilitated this case receiving a trial setting outside the 45 day time-line, and which was later extended by agreement of the parties via the "Rule 11 Agreement to Amended Docket Control Scheduling Order" (agreed to 12-2-1998, signed soon thereafter, & confirmed by FAX to the undersigned on 12-10-1998).  Respondent Hoover did not waive the confidentiality of these proceedings.


CAME ON for consideration, this case initiated by Respondent under Texas Education Code's Chapter 21, Subchapter F, § 21.251(2), after an evidentiary hearing ("trial") conducted on September 14, 1998 (from about 9 am to about 5 pm), which trial was attended by both parties, as well as by their respective attorneys -- James Paul Barklow, Esq. for Respondent, and Kevin O'Hanlon, Esq. for the Petitioner
), and this case is ripe for decision, as per my Amended Pre-Trial Order of August 7, 1998 [marked as CIHE Exh. #1].


I.  PROCEDURAL SUMMARY

Petitioner ("DISD") proposed to discharge Robin Hoover ("Respondent") from her employment as a DISD teacher under an automatically "rolled-over" probationary contract.  [See Tr. @ 2, 10.]  The procedural background of this case is largely shown by the following trial exhibits, CIHE Exhibits #1 [Amended Pre-Trial Order of 8-7-1998] and #2 [Order in Lieu of Subpoenas of 9-2-1998], as modified by the aforementioned Rule 11 Agreement of the parties.  Said three documents, together with the trial transcript and trial exhibits in this case -- show that the Respondent has been provided with at least minimal Due Process and with at least the minimum safeguards of procedural law as is statutorily intended for a Subchapter F context such as this.



II.  FINDINGS OF FACT

1.
Pursuant to the Amended Pre-Trial Order of 8-7-1998 [see CIHE Exh. #1; -- see also Tr. @ 33-35, 51-53], the Respondent was required to timely assert any affirmative defenses on which Respondent would rely at trial.  Respondent's filings of record, and arguments in her 12-14-1998 Brief, indicate that she has not asserted any affirmative defense upon which she can avoid the prima facie proof of DISD's case-in-chief, in the event that DISD has carried its burden of proof in this matter.  


1a.
Neither party filed a paper challenging the procedural assertion of the other's legal positions, so any such procedural deficiency that may have existed regarding such was waived at the trial level.  Of course, any such waivers are not a substitute for proof at the evidentiary level, i.e., the DISD was required to carry its burden of proof regarding its case-in-chief; likewise, Respondent was required to prove the merits of any affirmative defense she may have desired to assert.


1b.
E.g., if Respondent had pled handicap/disability, she would have to proof that she timely and meaningfully requested a reasonable accommodation therefor (and was denied such), which the evidence indicated she did not.  In any event, any affirmative defense on which Respondent amy have desired to rely would need to have been proven, but such did not occur in this case.  


2.
Respondent was ordered to produce certain things, to wit:


ORDER  IN  LIEU  OF  SUBPOENAS

CAME ON for consideration in this case which was initiated by Respondent under Tex. Educ. Code's Subchapter F, § 21.251, D.I.S.D.'s "Request for Issuance of Subpoenas Duces Tecum" FAX-filed yesterday with a certificate regarding FAX-service of same on Respondent's counsel (yesterday).  I have considered the statutory policy -- e.g., shown by Tex. Educ. Code § 21.255(a) and § 21.255(b) -- of avoiding the usage of subpoenas on non-parties and non-party-employees, without a showing a good cause therefor, consistent with Due Process, and I have considered the alternatives to using requested subpoenas for the production of documents at trial.  I am of the opinion that the Petitioner is entitled to some form of order that would accomplish the legitimate purposes of the requested subpoenas duces tecum, in a manner that avoids unnecessarily entangling mandatory attendance and/or document production by a third-party who need not appear in this proceeding.  Also, I notice that I have personal jurisdiction over the Respondent (for the limited purposes of this proceeding).



IT IS, THEREFORE, ORDERED that the Respondent appear at the D.I.S.D. Regional Center at 3807 Ross Avenue, Dallas TX 75204 at 9:00 a.m., on Monday, September 14, 1998, with the original of her bachelor's degree diploma issued by Southern Methodist University (in 1983 or in any other year), -- as well as with an official or unofficial copy of her SMU transcript of coursework taken as either Robin Anderton or Robin Anderton Hoover.  This order is now issued without prejudice to the Respondent's right to show cause, if any, why this order should be vacated or otherwise modified.



ORDERED and SIGNED on this 2nd of September, A.D. 1998.
[quoting from CIHE Exh. #2's solo page].  


2a.
At trial the following admissions of the Respondent indicated that the Respondent did not comply with said Order in Lieu of Subpoenas.  [Tr. @ 102-104.]


3.
I find that Respondent did not adequately "show cause" for why her diploma was not be produced, because I do not believe her non-production excuse is credible.  


4.
I find that the Respondent's failure to produce the original of her own college diploma, showing the only college degree that she ever earned in her educational career, is a prima facie illustration of circumstantial and testimonial evidence that the Respondent is not exerting best efforts to tell the whole truth about the material facts at issue in this case.  


4a.
College graduates routinely take special care of their college diplomas, and the loss of a college diploma is not likely to have occurred in the manner that Respondent implies that hers became unavailable.  I infer that Respondent willfully refused to locate her diploma and bring it to trial, because she did not want it used as a trial exhibit against her.  


4b.
I find Respondent's excuse for not producing her own diploma dubious and unacceptable.  I find that the Respondent's excuses for not being able to locate her own college diploma are neither persuasive nor credible, but rather are evidence that she is willing to disobey a court order rather than bring in evidence that might go against her "story" of being confused about what kind of degree she granted with.  


4c.  Respondent's failure to produce her only college diploma can be (yet need not be) interpreted as furtive and obstructionist behavior reflecting a motive to hide the truth of how obvious is was to Respondent that her only degree from Southern Methodist University was a Bachelor of Arts (in English) without any "cum laude" or "with honors" distinction, -- as opposed to having been [supposedly] led to believe that she was being granted some kind of "double" bachelors in "English" and in "Elementary Education".


4d.
Frankly, I am amazed that the Respondent thinks that I would be gullible enough to accept her excuse for not producing her own SMU diploma at trial, especially as it production was ordered via FAX on 9-2-1998 (following a FAX-served subpoena request of 9-1-1998), for a trial noticed for 9-14-1998.
   


5.
Respondent's specific responsibilities according to her probationary contract included responsibilities related to teaching communication-oriented disciplines such as reading, as well as staff development with other teachers who teach reading skills.  [See, e.g., Tr. @ 14, 39, 105.]  


6.
Respondent signed an affirmation regarding the verity and accuracy of her credentials as presented by her on her employment application submitted to DISD on or about April 2, 1997.  [See Tr. @ 25-26, relating to PX #2, esp. @ page 2 thereof; -- see also the verified resumé contained with PX #1].  Respondent's signature on that page, under the totality of the circumstances (which include the false information intentionally provided within Respondent's resumé [see PX #1], was deceptive and calculated to mislead the potential readers of that page regarding the true nature of the information and assertions provided within Respondent's employment application.  


6a.
Since Respondent is well-trained in English, communications, and even acting/drama, there is no persuasive reason for me to infer that the false and misleading credentials presented on that application were the result of an innocent mistake or even of mere ordinary negligence.  


6b.
The only credible inference (on this issue involving the misrepresentations asserted via Respondent's job application process) that I find, in light of the evidence at trial, is that Respondent consciously intended to deceive the potential readers of that employment applications so that she would have inflated credentials likely to inflate the odds of her being selected for DISD employment, to the competitive disadvantage of all similarly situated applicants who did not fraudulently inflate their professional credentials on their employment applications.


7.
Respondent falsified professional reference information on her employment application by putting the name of Georgia Thompson, a lead reading teacher (and not a principal), on the job application form's blank designed to identify Respondent's prior principal/supervisor.  [Tr. @ 19-26, 56-73, 81-82, 251-258.]  


7a.
I infer that Respondent did not want the DISD credential checker(s) to contact her prior principal, who was the authority in supervisory capacity to Respondent, because the Respondent feared that her prior principal/supervisor would give her a negative reference.  [Tr. @ 260.]


7b.
This is one of many instances where the Respondent, a specialist in English and communication, used her verbal skill to misstate and/or to transmogrify the truth, -- so as to confuse, to mislead, and/or to deceive DISD decision-makers and evaluators.  [See Tr. @ 251-260, esp . @ 260.]


8.
Respondent emphasizes that she had a "live" interview with Paula Paulos, and that Paula Paulos did not recall whether Respondent orally mentioned that Respondent graduated "with honors" [Respondent's 12-14-1998 Brief @ 3, item #9, citing Tr. @ 157.]


8a.
However, this reliance upon Paula Paulos' lack of memory on this topic is a "weak reed" to lean on, for any such lack of memory is not dispositive of whether a DISD interviewer (and other potential readers of her employment application) would likely be deceived about her teaching credentials, since an interview is often used to focus on information not lucidly "frozen" in writing on a job application (such as attitude, ability to articulate orally, etc.).  Respondent knew or should have known that a DISD interviewer could reasonably assume that this kind of written information could be obtained from a job application (and could be relied upon).  [Accord, see Tr. @ 93.]


8b.
The recommendation of Dr. Barbara Mathews, the direct supervisor of DISD lead read teachers (such as Respondent), is that the Respondent be terminated.  [Tr. @ 28-29.]  This recommendation by Dr. Mathews is based in part on Dr. Mathews' knowledge (and/or her reasonably-based-belief) that the verification in Respondent's teaching contract was false, in that Respondent's verification on her contract form "relates back" to the information in Respondent's job application, -- and that the DISD contract itself indicates such as being grounds for either determining the contract as null and void as being grounds for a termination.  [Tr. @ 11-29, esp. @ 26-29.]


9.
The Registrar of Southern Methodist University ("SMU"), John Hall credibly testified that the Respondent did not graduate "with honors", nor did she graduate with two bachelor degrees, nor did she graduate with a Bachelor of Education (or a Bachelor of Elementary Education) degree.  [Tr. @ 185.]  


9a.
Moreover, Respondent could not have graduated with a "major" in education (or in elementary education) from SMU at the time of her graduation, because SMU did not offer or recognize such a major at that time.  [Tr. @ 187.]  


10.
I find, based on the totality of the testimony and trial exhibits, and the serious inconsistency of many statements made by Respondent (in conjunction with her proficiency in reading English and in teaching how to read the English language), that there was and there is no persuasive or credible explanation for Respondent's behavior other than that Respondent probably heard some kind of a compliment about her academic performance at a ceremony on the same day of her SMU Bachelor of Arts conferral [see Tr. 267], but that she did not hear that she graduated "with honors".


10a.
I further find that Respondent, since her graduation day during May of 1983) never had a reasonable basis for believing (a) that she graduated "with honors", or (b) that she graduated with a "major" in education or in elementary education, or (c) that she graduated with two different bachelor degrees, one of which was an education degree.  


10b.
Respondent's father did not hear the phrase "with honors" ever used at the graduation day ceremonies, either at the Dallas Hall ceremony or at an earlier Moody Coliseum graduation ceremony conducted by SMU officials on graduation day.


10c.
Thus, I infer and find that Respondent knowingly "stretched" and expanded the compliment she heard into a self-fabricated extra degree in education that somehow included a "with honors" bonus.  This transmogrification of the truth (which the Respondent half-way admitted to at trial -- see Tr. @ 211) was consciously and intentionally done to deceive DISD into thinking she was more credentialed than what she was, and this unjustly provided Respondent with pseudo-credentials that were calculated to "outshine" similarly situated job applicants who only had the same credentials that Respondent actually earned.


10d.
Accordingly, I find that there was no objective basis for believing that Respondent graduated "with honors", since the norms for such an honorific appellation were not provided on her SMU diploma.  


11a.
I find, based on the non-production of the diploma and based on the testimony of the SMU Registrar (John Hall -- see Tr. @ 182 et seq.), that there was no indication of a "with honors" distinction on Respondent's actual diploma, and that there was nothing on her actual diploma to support her story that she was somehow confused about knowing what kind of bachelor's degree she was awarded by SMU.


12.
The migraine headache-related absences of the Respondent were not a de facto reason for DISD wanting to terminate her, nor was Respondent's deception on her resumé and job application a façade or "guise" for the DISD's desire to terminate her. 


12a.
I also find that DISD, in good faith, investigated the verbal communication-related, supervisor-accountability-related, and/or education-performance-related deficiencies in Respondent's job performance.  [See Tr. @ 39-40, 70-88, 105.]  This justified investigation reasonably could have included (or led to) a "check" on her personnel file(s) on her credential-related information.  


12b.
I further find that Respondent's communication problems, questionable performance, and/or accountability deficiencies were the true cause of the DISD's desire to consult her personnel file (which would include her teaching credentials, etc.) in order to discover whether the key to understanding her then-unsatisfactory performance (as a lead reading teacher) could possible be explained by information within her personnel file, -- e.g., her personnel file might show she had a lack of adequate training for her job. 


12c.
In other words, I find that the above-noted verbal communication-related, supervisor-accountability-related, and/or education-related deficiencies in Respondent's job performance were logically related to DISD's occasion for "checking up on" Respondent's credentials, since:

(i)
an English/reading teacher degreed in education would be expected to have a greater knowledge-skills-and-aptitude base for the need for efficient skills in relating to educational administrators -- than might a college graduate who did not focus his or her degree program primarily on the real-world dynamics and accountability demands of public education; and

(ii)
likewise, a teacher who is truly degreed in education would likely be expected to be well-grounded in the skills and aptitudes necessary for communicating clearly with a public school administration's staff, whereas a college graduate who did not focus his or her degree program primarily on the real-world dynamics and communication realities of public education might be less expected to perform aptly in such contexts.  

It was also reasonable for one who noticed what appeared to be false (if not fraudulent) information in Respondent's resumé and/or job application to conclude that further attention was needed.  [See, accord, Tr. @ 106.]


12d.
Theoretical assumptions aside, however, the DISD's credentials inspection of Respondent's job application credentials did reveal "red flags" about Respondent's honesty in dealing with the DISD administration.  In fact, the Respondent's employment contract [DISD Exh. #2] indicates that "misrepresentation or fraud" is "good cause for dismissal" -- a position that Respondent cannot claim to be surprised about, since her job application included the following proviso:


I hereby affirm that all information provided on this form is true and accurate.  I also understand that employment contract based on information contained in this application, which later proves to be false or incomplete, shall result in the contract becoming null and void or terminated.  ...

[Quoting DISD Exh. #2's ¶4, just above Respondent's signature.]


12e.
I find that it was proper for the DISD to pursue the investigation further [see Tr. @ 29], to see if the continuing deception flowing from the affirmation made by Respondent on her job application, which was perpetuated by her verifying that information via signing her probationary contract form, was or could be a proper basis for a proposed termination consistent with ¶4 of DISD Exh. #2.  


12f.
Moreover, because Respondent's contract with the DISD required her to verify that her employment application-related credential information was true, that contract verification constituted a continuing breach [of her false verification on her contract, by effectively continuing a ratification of her false statements in her job application and resumé -- with the sum of such being a material breach of her contractual obligations.  


13.
I infer and find that DISD administrative decision-makers desired to terminate Respondent because she has continued to perpetrate a lie that constitutes an ongoing non-innocent breach of her contractual obligations as an employee of DISD of a degree warranting termination.  Respondent's contract also indicates the following condition of employment, which was noted at trial:


This contract is conditioned on Teacher satisfactorily providing certification, service records, teaching credentials, oath of office and other records required by law, the Texas Education Agency or the District.

[Quoting from Item #4 on DISD Exh. #2.]  I find that in this case Respondent has not satisfactorily provided the "teaching credentials" and "other records required ... by the District" regarding the true record of her teaching credentials.


14.
Respondent does not demonstrate that she appreciates the verbal dishonesty of her misstatements on her resumé and on her job application, as she alluded to the mischaracterizations of fact therein as a "mistake" that she will not make again in the future.  She does not say she is sorry that she, a specialist in English, misused the English language to expand her bachelor's degree from one degree without honors into two degrees with honors.  I thus am left without a confidence that such self-serving semi-admissions of a "mistake" reveal anything other than a "I'm-sorry-I-got-caught-but-not-particularly-sorry-that-I-lied-to-get-this-job" response.


15.
This case involves a teacher that has not yet come to grips with her own self-serving abuse of the English language and of the applicant/employee/employer communication process to justify retaining her as an employee of DISD, because:


(a)
Respondent has made and used a false entry in a DISD record, for dishonest purposes, to the extent that her job application is recognized as being a DISD record.


(b)
Respondent has conducted herself in a manner that could cause (and likely has caused, to the extent that it has become known to DISD employees or others) the public, students, and/or DISD employees to lose confidence in the administration and integrity of the District; and


(c)
Respondent has failed to meet acceptable standards of conduct for employees in like or similar positions [i.e., full-time teachers who teach at/for DISD schools], which would make retention of Respondent detrimental to the best interests of the DISD; and


(d)
Respondent has failed (or refused to fulfill) key duties and responsibilities as set forth in the terms and conditions of her employment contract, -- namely, her contract specifies that her employment rests upon the condition that her representations are true, i.e., that any misrepresentation in her job application documents is a sufficient breach-of-contract cause for terminating her or for declaring her contract as null and void; and


(e)
Respondent's conduct in this matter, which is exacerbated by her unsatisfactorily explained and unexcused failure to comply with the above-noted Order in Lieu of Subpoenas, indicates that she is more interested in a CYA
 response than she is in providing truth and obligatory responses, -- and this, I find, indicates that she has an "uncured" problem of being willing to refuse to provide proper responses to the powers that be in authority over her.

[See DF (LOCAL) #18, #19, #24, #25, #29, and #32 -- showing DISD norms used for terminating teachers.]  See Ms. Crowder's testimony that such misrepresentations (as proven in this case) constitutes violations of DISD policy, due to such misrepresentations running afoul the standards numbered as #18, #19, #25, #32 of DISD Policy DF (LOCAL), shown by DISD Exh. #3.  [See, accord, Tr. @ 142-147.]


III.  CONCLUSIONS OF LAW

A.
"Good cause" for a termination includes the failure to perform at accepted standards of conduct for the teaching profession as generally recognized and applied to similarly situated school districts in Texas.  See Tex. Educ. Code, §21.156.  The totality of the facts shown by the trial testimony and exhibits provide a preponderance of evidence, if not an overwhelming weight of evidence, that DISD has such "good cause" to terminate Respondent (since Respondent has seriously failed to perform at accepted standards of teaching conduct as generally recognized and applied to similarly situated school districts in Texas).


B.
Respondent's conduct in making materially misleading if not flat-out intentionally false statements to DISD administrative decision-makers, regarding her teaching credentials, could be part of the basis for termination, if that basis for such termination had been timely and meaningfully noticed to Respondent, under the "fire-able falsification" doctrine of LaChance v. Erickson, 522 U.S. ___, 139 L.Ed.2d 695 (1997).
   [E.g., see DISD Exh. #1.]


C.
In any event, the falsification "ground" for DISD's "proposed action" is directly relevant to four alternative grounds for terminating Respondent (any one of which grounds is sufficient to warrant her termination), to wit:


(a)
Respondent has made and used a false entry in a DISD record, for dishonest purposes, to the extent that her job application is recognized as being a DISD record; -- and, based upon the job application's proviso:




Furthermore, it is understood that this form and any other related documents become the property of the District...


I find that the job application is a "DISD record" within the meaning of DF (LOCAL) #18 and/or #19.


(b)
Respondent has conducted herself in a manner that could cause (and likely has caused, to the extent that it has become known to DISD employees or others) the public, students, and/or DISD employees to lose confidence in the administration and integrity of the District;
 and


(c)
Respondent has failed to meet acceptable standards of conduct for employees in like or similar positions [i.e., full-time teachers who teach at/for DISD schools], which would make retention of Respondent detrimental to the best interests of the DISD (as per the logic discussed in LaChance v. Erickson, 522 U.S. __, 139 L.Ed.2d 695 (1997), q.v. (regarding "fire-able falsification");
 and


(d)
Respondent has failed (or refused to fulfill) key duties and responsibilities as set forth in the terms and conditions of her employment contract, -- namely, her contract specifies that her employment rests upon the condition that her representations are true, i.e., that any misrepresentation in her job application documents is a sufficient breach-of-contract cause for terminating her or for declaring her contract as null and void;
 and


(e)
Respondent's conduct in this matter, which is exacerbated by her unsatisfactorily explained and unexcused failure to comply with the above-noted Order in Lieu of Subpoenas, indicates that she is more interested in a CYA
 response than she is in providing truth and obligatory responses, -- and this, I find, indicates that she has an "uncured" insubordination-relevant problem of being willing to refuse to provide proper responses to the powers that be in authority over her.

[See DF (LOCAL) #18, #19, #24, #25, #29, and #32 -- showing DISD norms used for terminating teachers.]  See Ms. Crowder's testimony that such misrepresentations (as proven in this case) constitutes violations of DISD policy, due to such misrepresentations running afoul the standards numbered as #18, #19, #25, #32 of DISD Policy DF (LOCAL), shown by DISD Exh. #3.  [See, accord, Tr. @ 142-147.]


D.
I conclude that termination it the appropriate action to be taken in this case because the Respondent's testimony (and her failure to comply with a simple directive within the Order in Lieu of Subpoenas) appears to indicate that her disposition toward playing "fast and loose" with her contractual and legal obligations, -- which disposition is directly related to her employment-relevant duties that involve communication, truthfulness, accountability, and providing candid information to authorities entitled to such information -- is a problem that remains largely "uncured" to date.


E.
DISD has not only carried its (preponderance of the credible evidence) proof burden, per Tex. Educ. Code §21.256(h), DISD has proven virtually all of the above-listed facts by a higher level of evidentiary weight, e.g., clear-and-convincing and overwhelming-weight-of-the-credible evidence standards.


F.
On or about 4-2-1997 Respondent knew or should have known that her resumé and her job application were misleadingly false, in ways that unjustifiably expanded her teaching credentials and which distorted the identities of her teaching references.  As to the false entries that Respondent put into her job application and related papers, which she ratified by verification within her job contract, she thereby violated #18 and #19 of Policy DF (LOCAL).


G.
Respondent has violated #24 and #29 of DISD Policy DF (LOCAL), as noted above, but it is unclear as to what weight (if any) the DISD deemed these violations to provide the basis of a termination of Respondent (as per the record in this case).  Since my recommendation for termination is more-than-amply grounded in the evidentiary prove-up of violations #18, #19, #25, and #32, I place no reliance upon DF (LOCAL) #24's violation as a basis for termination herein.  Similarly, since Ms. Crowder gave no specific testimony regarding DF (LOCAL) #29's violation, I have placed no reliance on #29's violation as a basis for terminating Respondent. 


H.
I conclude that Respondent's termination is justified by virtue of her having repeatedly and/or continuously violated DISD Policy DF (LOCAL) #18, #19, #25, and #32.  I further conclude that any one of these four violations is a sufficient basis for DISD to terminate Respondent (based on DISD standards), after weighing the sum total of credible evidence admitted in this case.


I.
Respondent have been provided with at least minimal Due Process and with at least the minimum of procedural process intended by the Texas legislature pursuant to Tex. Educ. Code's Chapter 21, Subchapter F, in conjunction with the Texas Rules of Civil Evidence.  


J.
The DISD was entitled to rely upon -- and reasonably did rely upon
 -- the material misrepresentations provided to DISD by the Respondent (regarding her teaching credentials and her employment reference history), because the various nature of a job application is to provide a prospective employer with reliable information (about employment reference history and credentials) that directly documents facts to show whether that job applicant should or could be hired by that prospective employer.  


K.
A fortiori, if "reasonable reliance" and "intent to deceive" are not needed to justify termination based on "material misrepresentation", termination is justified herein. [See, accord, generally, the SMU Registrar's testimony -- Tr. @ 182-193.]


L.
In light of the entire record in this case, I conclude that DISD administrators quite correctly concluded that the most important facts in this case point only to Respondent's termination as the most (if not the only) appropriate response of the DISD board.  This case is not a "rush to judgment" -- it is a merely case where DISD's desire to discharge a clearcut case of material misrepresentation (which is an egregious and deliberate form of miscommunication, i.e., inexcuseably misleading communication) was investigated in good faith and was accurately recognized as a case involving a teacher who should be terminated for resumé fraud.


IV.  DISCUSSION

Respondent is has several years of dedicated service.  She is educated and demonstrably intelligent, and she appears to have many other traits that could be channeled into teaching children at the elementary school level.  She is clearly a creative communicator.  Accordingly, I dislike determining that she has been deceptive to the DISD administration regarding her true credentials and aptitude relevant to her continued service to DISD as a teacher.  Also, I dislike doubting her credibility on many key issues; however, her inconsistent stories (and signed writings) force me to doubt her word.  I further dislike concluding that DISD has good cause to terminate her "rolled-over" probationary contract.  But, DISD has more than adequately carried its burden of proof -- not only as to proving the need for some kind of negative employment action, but also as to specific proposed action, i.e., termination.


I have not adopted Respondent's post-trial arguments, for the most part, because those arguments presuppose key fact-findings that contradict my view of what facts were well-proven at trial.


DISD suggests that the case-dispositive standard for defining "misrepresentation" sufficient for terminating a DISD teacher is a falsity standard that does not require that the misrepresentation be "... knowing, intentional, or that the misrepresentation be committed with some additional specific intent or mental state".  [Quoting from page 4 of DISD's 12-2-1998 Brief.]  I have serious doubts about such a "strict liability" standard.  I opine that at least negligence, -- if not gross negligence, -- must accompany a "material misrepresentation" before it can be the sole grounds for a teacher termination.  [Consider, e.g., Tr. @ 146-147.]  However, since I am amply persuaded by the reliable admitted evidence that the Respondent has repeatedly used deception and has intentionally calculated falsities, in writings that included verifications, -- so the DISD's arguments on this definitional point are moot.  


Rather, in this case I have concluded that the "fraud-in-the-inducement"-oriented "material misrepresentation" that nullifies the validity of Respondent's employment (and/or which breaches a term/condition of that employment) is a misrepresentation that is at the very least a grossly negligent misrepresentation.  In fact, I have inferred that at least some of material misrepresentations in Respondent's job application materials (which were incorporated by reference into her contract's verification) were intentionally worded to create a false impression and deliberately designed to mislead the DISD regarding her teaching credentials and aptitude.
The evidence most strongly points to terminating Respondent due to her violations of DISD Policy DF (LOCAL) @ #18, #19, #25, and #32.

V.  RECOMMENDATION

I recommend that the disd board approve and adopt all of the above Findings of Fact, as well as all of the above Conclusions of Law, as well as any findings and/or conclusions contained with the foregoing "procedural summary" and "discussion", as the basis for the disposition of this Subchapter F case.


In my capacity as the T.E.A.-appointed (and the presiding) Certified Independent Hearing Examiner, I recommend that the Dallas independent School District's petition be GRANTED, to wit, that the Respondent, Robin Hoover (now "Robin Anderton" due to name change), be terminated for good cause shown, consistent with the foregoing. 


ISSUED & SIGNED this 1st day of January, A.D. 1999.


__________________________________________


James J. S. Johnson, C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING
FAXed on 1-1-1999 to:
Kevin O'Hanlon, Esq. 
James Paul Barklow, Jr., Esq.
   Attorney for Dallas I.S.D.
Attorney for Robin Hoover

FAX: 512/494-1188
FAX: 214/363-0813
O'HANLON & ASSOCIATES
LAW OFFICE OF JAMES PAUL BARKLOW, JR., P.C.
808 WEST AVENUE 
6116 N. CENTRAL EXPRWY. #500

AUSTIN, TEXAS 78701
DALLAS, TEXAS 75206
5,782 words
     �The Subchapter F statutes impose a "rocket-docket" process with many deadline-driven challenges to the parties, their attorneys, and to this CIHE.  Despite these challenges, however, I appreciatively find that the attorneys for both sides have demonstrated noteworthy proficiency, pragmatic efficiency, and zealous advocacy and candor, ethically tempered by realism and professionalism.


     �I do not infer Respondent as being a deceiver on this topic solely from the "no-show" (non-production) of her SMU diploma.


	Rather, I have weighed this non-production (and the excuse provided as an explanation therefor) within the light of the totality of the Respondent's testimony at trial (which testimony was severely impeached via cross-examination and by the testimony of other witnesses), in conjunction with the misrepresentations within her employment application, I have inferred her willingness to utilize dishonest means to further her own interests as an evidentiary "weight" that weighs in favor of concluding that her excuse for not producing the diploma is not a credible explanation.


     �(CYA = "cover your accountability")


     �See also 19 TAC § 247.2 @ (b), (b)(6), (e)(5), and (f)(1).


     �Unfortunately, it became necessary to involve the Registrar of SMU in this proceeding; I conclude from the Registrar's trial testimony that he understands the problem that this case is all about, and that he likely has discussed it with others in his SMU office, and that the DISD's administrative reputation and/or reputation for using credentialed teachers has suffered a loss of confidence among those members of the public.  


	I likewise find that many of the DISD employees who have been involved in this proceeding, perhaps involuntarily as witnesses, have likely lost some confidence in the DISD's administrative reputation and/or quality-control "integrity", due to the fact that this proceeding shows how long a double-bachelors' degrees-claiming teacher was able to get hired by DISD over honest single-bachelor's degreed applicants, and she was able to stay employed for so long.


     �In light of the job application's verification/affirmation, which is incorporated into the teaching contract's verification, it would be detrimental for DISD to indicate that misrepresentations of a teacher's credentials was good cause for termination (or for avoiding the contract's efficacy, due to fraud in the inducement), and then to permit teachers who add bogus credentials to "get by".


     �See esp. DISD Exh. #2 @ ¶4.


     �(CYA = "cover your accountability")


     �I realize that this case is focused primarily on resumé/job application and employment contract "misrepresentation" as the grounds for the proposed action, termination.  However, since an employee (ever since the days of common law) is always presumed to owe a duty of accountability (including disclosure of information that goes to the heart of the employment contract) to his or her employer, the type of misrepresentation in this case is actually a specialized (or de facto) form of insubordination, especially since the employment form necessarily implies that the verification is supposed to provide the DISD with truthful and complete information as to the topics addressed in an employee's job application papers.


     �See, e.g., Tr. @ 176-177 (reliance on resumé information).
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