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Statement of the Case
Edmon Marcontell requested the appointment of an independent hearing examiner in accordance with §#21.253 of the Texas Education Code (“the code”) and a hearing pursuant to §#21.159 of the code to protest the proposed action of the Cypress-Fairbanks Independent School District (“the district”) terminating his continuing contract and discharging him from employment.

I was assigned by the Commissioner of Education to preside over the case as the hearing examiner.  By agreement of the parties and my order, a hearing was held on September 29 and September 30, 1997.  Mr. Marcontell was represented by attorney Richard L.  Arnett of Austin, Texas; the district was represented by attorney Elneita Hutchins-Taylor of Houston, Texas.  Mr. Marcontell was present for the hearing.  Phyllis Hamilton, principal of Arnold Junior High School, was present as the district’s representative.  By letters dated August 27, 1997 and October 3, 1997, the parties agreed to extend the deadline for my recommendation first to October 6, 1997 and then to October 7, 1997.

Joint Stipulations of Fact
Prior to the hearing, counsel for the parties signed and filed  the following joint stipulations of fact:

“1. Edmon Marcontell is a continuing contract teacher in the Cypress-Fairbanks Independent School District.

2. On or about July 14, 1997, the Cypress-Fairbanks Independent School District Board of Trustees authorized the superintendent to notify Mr. Marcontell of his proposed termination of employment with the school district.

3. Mr. Marcontell received a letter dated July 28, 1997, notifying him of a proposed termination of employment and advising him of his right to a hearing.

4. By letter dated August 1, 1997, Mr. Marcontell notified Cypress-Fairbanks Independent School District that he requested a hearing on his proposed termination.   

5. During the 1995-96 and 1996-97 school years, Mr. Marcontell was assigned to teach physical education at Arnold Junior High School.PAGE 
     6. Mr. Marcontell received the following written directives on or about August 30, 1996:
1) You are to remain calm and professional at all times when dealing with student

 discipline.  You are not to physically touch, shove or grab any student at any time.

       

2) You are not to use inappropriate language with students.

    3) You are to keep a professional distance when communicating with students.

 Respect their personal space.
7. The parties agree that this hearing may be held outside the Cypress-Fairbanks Independent School District boundaries.”

Findings of Fact
After considering the evidence presented at the hearing and the matters officially noticed, I make the following findings of fact:


1) Mr. Marcontell is a teacher in the Cypress-Fairbanks Independent School District under a continuing contract. (Petitioner’s exhibit 2).  He was employed as a physical education teacher at Arnold Junior High School (“Arnold”) in the district during the 1995-96 and 1996-97 school years. 

2) In prior years, Mr. Marcontell was employed in other capacities in the district.  For the past eight years, while a teacher at Cypress-Fairbanks High School, he also coached the Arnold 7th grade football team.

3).  When Mr. Marcontell was assigned to teach physical education at Arnold, Ms. Hamilton, the principal at Arnold,  had concerns regarding Mr. Marcontell’s interactions with junior high school students based on allegations that had come to her attention while Mr. Marcontell was teaching at the high school and coaching at Arnold.  Jerry Shelenhamer, an assistant principal at Arnold, also was had concerns about prior alleged incidents of “inappropriate speaking and treatment of students.”  I make no finding concerning the truth of any of these prior allegations; that they were made at all is relevant only to establish that Ms. Hamilton and Mr. Shelenhamer had concerns.   These concerns led them to meet with Mr. Marcontell prior to the beginning of the 1995-1996 school year to discuss their expectations of him with regard to his interactions with students at Arnold. 

4) Ms. Hamilton, Mr. Shelenhamer and another assistant principal, Marty Edwards, met with Mr. Marcontell in August, 1995 and advised him to refrain from inappropriate language and treatment of students. 

5) Within two to three weeks of the meeting referred to in the previous finding, an allegation was made that Mr. Marcontell used inappropriate language when communicating with a student, Eric K., and poked him in the chest with his finger.  Mr. Shelenhamer met again with Mr.  Marcontell.  Mr. Marcontell did not deny the incident at the time, but does now.  Mr. Shelenhamer advised Mr. Marcontell  not to repeat this behavior, and wrote him a note to that effect.  The note was not offered in evidence.  There is insufficient evidence in the record to find that this allegation is true.  I do find that Mr. Shelenhamer received the allegation, met with Mr. Marcontell and gave Mr. Marcontell a note not to repeat any such behavior.

6) Subsequently, another allegation of Mr. Marcontell poking a student in the chest was made.  There is insufficient  evidence in the record to find that this allegation is true.

7) In the spring of 1996, following complaints from female students regarding how Mr. Marcontell was looking at and speaking to them, Shelenhamer observed and heard Mr. Marcontell addressing the female students as "little pretty one," and "pretty one."  

8) In August, 1996, Mr. Marcontell hit a student, Tim G., in the chest area with his open hand.  The blow caused visible redness on Tim G.’s chest and neck.  These marks were observed by, among others, the school nurse and Ms. Hamilton.  Mr. Marcontell acknowledged that the marks on Tim G. were made by Mr. Marcontell.  He did not deny hitting Tim G.

9) The marks made on Tim G. as a result of being hit by Mr. Marcontell were more visible and redder than those later visible on another student (Scott B.), pictures of which are in evidence  as petitioner’s exhibits 6 through 11.

10) In connection with the incident involving Tim G., an allegation was also made that Mr. Marcontell threw another student against a wall.  There is insufficient evidence in the record to find  that the allegation concerning the other student is true.

11) After the incident involving Tim G. and in investigation of that incident, including an interview with Mr. Marcontell, Ms. Hamilton issued to Mr. Marcontell the written directives that are in evidence as Petitioner’s exhibit 4, dated August 30, 1996.

12) Ms. Hamilton intended her directives to Mr. Marcontell issued August 30, 1996  to be followed in a manner consistent with district policies.

13) Ms. Hamilton intended her directives to apply to normal daily situations.

14) Mr. Marcontell received and signed for the directives of August 30, 1996.

15) May 22, 1997 was the last day of school for the 1996-97 school year in the district.

18) On May 22, 1997, Mr. Marcontell picked up a student, Charles G. and lifted him off the floor for no educational purpose.  Mr. Marcontell does not deny that this incident occurred.

19) On May 22, 1997, Scott B. and Tristan A., eighth grade students at Arnold, were

 in the gymnasium for physical education class.  Either Scott B. or Tristan A had in his possession

 a toy made from stretching a balloon over an empty plastic cylinder from a roll of tape.  The toy can be  used to make loud noise or to propel small objects such as erasers.

20) Mr. Marcontell confiscated the empty plastic tape cylinder portion of the toy, and placed it in a trash can in the corner of the gymnasium. 

21) Scott B. and Tristan A., believing that Mr. Marcontell was not paying attention, walked toward the trash can to attempt to retrieve the empty plastic tape cylinder.

22) Upon realizing what the boys were up to, Mr. Marcontell positioned his body so that Tristan could not get to the trash can.  Scott B. reached the trash can. 

23)  Mr. Marcontell moved toward Scott and the trash can with both hands extended wide in a manner that prevented Scott from escaping from the corner where the trash can was situated.

24)  Scott B. attempted to return to the bleachers portion of the gym where the other 

students were situated.  Mr. Marcontell intentionally and successfully blocked Scott B.’s retreat.

25)  Mr. Marcontell forcibly grabbed Scott B., spun him by the arm, shoved him against the wall, and pinned him there.

26)  Scott B. began using profanity toward Mr. Marcontell after he was pinned against the wall, and not before that.  Scott B. did not strike at Mr. Marcontell or any part of Mr. Marcontell’s body, or make any threatening movement or gesture toward Mr. Marcontell.  Mr. Marcontell testified that Scott B. slapped at Mr. Marcontell’s hand as it was stretched out towards Scott B.’s chest.  I do not find this testimony credible.  Both Scott B. and Tristan A. testified  otherwise, and convincingly so.  I find that the preponderance of credible evidence establishes that Mr. Marcontell grabbed Scott B., threw him against the wall and pinned him there, unprovoked by any action on Scott B.’s part other than to return peacefully to the bleachers.

27) Mr. Marcontell physically injured Scott B.,  causing red marks and scratches to the student's chest and back areas.  Pictures of Scott B.’s injuries are in evidence as Petitioner’s exhibits 6 though 11. 

27) Mr. Marcontell during the same incident in the gym on May 22, 1997 grabbed Tristan A. by the shirt.  Tristan A. was not injured.

28) After the May 22, 1997 incident, Mr. Marcontell said to  Ms. Hamilton and Richard Swain, assistant superintendent of the district, “I lost it.”

29) Scott B. was approximately 5' 7" tall and weighed approximately 100 pounds at the time

 of the incident in the gym; Tristan A. was approximately 5' 3" tall and is slighter than Scott B.  Mr. 

Marcontell, a former professional football player, weighs approximately 260 pounds.

30)  The district policy on physical restraint was not invoked by the circumstances

involving Scott B. on May 22, 1997.  

31)  Under the circumstances, Mr. Marcontell did not reasonably believe, and it would not

have been reasonable to believe, that physical restraint was necessary to protect a person.  Mr.

Marcontell has testified that he was not in danger, nor was any other person.

32)  Under the circumstances, Mr. Marcontell did not reasonably believe, and it would not

have been reasonable to believe, that physical restraint was necessary to obtain possession of a

weapon or dangerous instrumentality.  The toy in issue is not a weapon or dangerous instrumentality - any more than any object is

potentially so, and certainly not when disassembled.  Mr. Marcontell did not reasonably believe and it would not have been reasonable to believe

that physical restraint was necessary to obtain possession of the object in any event.

33)  Mr. Marcontell did not reasonably believe, nor would it have been reasonable to believe, that

physical restraint was necessary to remove a student refusing a lawful command from a specific

location.  Mr. Marcontell did not give any such command to be refused.  Rather, he resorted to

physical action as a first alternative.

34) Mr. Marcontell did not reasonably believe, nor would it  have been reasonable to  believe that

physical force was necessary to restrain an irrational student.  Scott B. was not 

behaving  “irrationally” in the sense of engaging in wild erratic behavior, and Mr. Marcontell was not

restraining him.  Scott B’s cursing and flailing began only after Mr. Marcontell pinned Scott to the

wall.

35) No force was necessary in dealing with Scott B.  on May 22, 1997.  A number of viable alternatives were available to Mr. Marcontell.

35) Even if the use of force had been appropriate, the amount of force used by Mr. Marcontell was excessive.  Mr Marcontell used excessive force on May 22, 1997 when dealing with Scott B. 

36)

36)  It was not reasonable for Mr. Marcontell to believe that use of physical restraint was

necessary on May 22, 1997 to discipline or control Scott B.

39)  The district policy on physical restraint does not authorize the use of excessive force against students.

40)  Mr. Marcontell used excessive force when striking Tim G.  August, 1996.

41) Ms. Hamilton reasonably believed that  Mr. Marcontell presented a risk of physical injury to a child when she issued her directives of August 30, 1996.

42) Mr. Marcontell repeatedly violated Ms. Hamilton’s directives of August 30, 1996 when he:

A.) Picked up Charles G.  (Though a minor infraction, this was a violation of the directive.

B.) Grabbed Tristan A. by the shirt.

C.) Grabbed Scott B. and pinned him to the wall.

43) Mr. Marcontell violated Ms. Hamilton’s and Mr. Shelenhamer’s directives of August 1995 in the three instances referred to in the preceding finding and when he  referred to the girls in the gym as “ little pretty thing” and “pretty one.”

44)    Mr. Marcontell’s use of excessive force on May 22, 1997 constitutes good cause for termination of his contract.

45) Mr. Marcontell’s use of excessive force in the instance regarding Tim G. constitutes good cause for termination of his contract.

43.) Mr. Marcontell’s repeated violations of directives constitute good cause for termination of his contract.

44.)   With respect to each of fact findings - - Mr. Marcontell failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school district in this state. 

44.)   The district proved each of the foregoing facts by a preponderance of the credible evidence except where I have explicitly stated otherwise.

  Respondent’s Post-Hearing Legal Arguments
By letter dated October 2, 1997, Mr. Marcontell’s counsel submitted an argument asserting that “§#21.154(4) and the definition of good cause set forth in §#21.156 do not apply to teachers holding contracts that existed on or before September 1, 1995.”

The relevant portions of  §§#21.154 and 21.156 of the code provide:

§#21.154.  Status Under Continuing Contract

Each teacher employed under a continuing contract is entitled to continue in the teacher’s position or a position with the school district for future school years without the necessity for annual nomination or reappointment until the person:

1) resigns;

2) retires . . . ;

3) is released . . . because of ... reduction of  personnel . . . ;

4) is discharged for good cause as defined by Section 21.156 and in accordance with the procedures provided by this chapter;

5) is discharged for a reason stated in the teacher’s contract that existed on or before September 1, 1995, and in accordance with the procedures prescribed by this chapter; or

6) is returned to probationary status . . . .

§21.156.  Discharge or Suspension Without Pay Under Continuing                   Contract

a) A teacher employed under a continuing contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to met the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.

Mr. Marcontell argues that the legislature did not intend for §21.154(4) to apply to contracts existing before September 1, 1995 because, if so, there would have been no reason to enact §21.154(5); this is so, he maintains, because all of the reasons specifically enumerated in the older contracts would be sufficient to meet the “lesser standard” of good cause.  He implies that §21.156 does not apply on its own because it is merely definitional.

 
 The plain language of the code is to the contrary.  §21.154 defines the status of a teacher under a continuing contract: the contract continues without the need for renewal until any one of the listed events occurs.  §21.154(4) contains no language limiting its application to contracts dated after September 1, 1995.   §21.156 does not limit itself to contracts signed after September 1, 1995.    §21.156 provides that a  teacher  “under a continuing contract may be discharged at any time for good cause . . . .”  It then goes on to define good cause.   The language §21.156 is independently operative, without reference to §21.154 or any other section of the code.

  
Moreover, the argument overlooks the fact that “good cause” is one of the reasons for termination stated in the pre-September 1, 1995 contracts, including Mr. Marcontell’s (Petitioner’s Exhibit 2), which provides that:

5.  The teacher may be released at the end of the school year and his employment terminated at that time . . . for any of the following reasons:

. . .

(g) for good cause as determined by the Employer, good cause being the failure of a teacher to meet the accepted standards of conduct for the profession as generally recognized in similarly situated school districts throughout the State of Texas.
 

 

Mr. Marcontell’s argument would effectively read “good cause” and, presumably on the same logic, all of the other reasons listed in paragraph 5(g) of the pre-September 1995 contracts as a basis for termination out of his contract and the statute as it applies to him.  The argument that the legislature, though adopting by reference in §21.154(5) the reasons for termination stated in a teacher’s pre-September, 1995 contract (which included good cause) and adopting virtually the same language in §21.156 nevertheless intended that this reason would not apply to older contracts is uncompelling.   The change, in fact, is not in whether “good cause” is a reason for termination or in the definition or good cause, but in when that determination can be made.

Rather than enacting §21.154(5) to implicitly make §§21.154(4) and 21.156 inapplicable to post- September 1,1995, the more apparent legislative intent is the application of “the procedures described in this chapter” to the pre-September 1995 contracts, which, along with the prior version of the code, contained entirely different procedures.  If the legislature had intended for §§21.154(4) and 21.156 to apply only to contracts executed after September 1, 1995, it was obviously capable of so stating.
  

Finally, in his letter of October 3, Mr. Marcontell’s counsel argues that application of the “lesser standard” of good cause to Mr. Marcontell’s employment would be an unconstitutional “impairment of obligation of contract” and an unconstitutional “taking without compensation.”  Because “good cause” has always been a reason for termination, this argument seems flawed.  However,  I do not have the authority to rule on the constitutionality of statutes.  Goodie v.  Houston ISD, 002-R2-996 (Comm’r Educ., 1997), and cases cited therein.

Conclusions of Law
After consideration of the record and the joint stipulations and findings of fact, I make the following conclusions of law:

1.  Jurisdiction is proper under Texas Education Code §21.159 and §21.251(a)(1).

2.  Chapter D of the Texas Education Code, including §21.156, applies to Mr. Marcontell.

3.  Mr. Marcontell’s use of excessive force in the incidents involving Tim G.  and Scott B.  constitute good cause for termination of his contract as a matter of law.

 

4.  The August 30, 1996 written directives from Ms. Hamilton to Mr. Marcontell were valid and should be construed in light of Board Policy.

Recommendation
Accordingly, I recommend that the Cypress-Fairbanks Independent School District Board of Trustees terminate Edmon Marcontell’s continuing contract of employment and discharge him from employment as proposed.

Signed and entered this 7th day of October, 1997.

                                                                                          

 _________________________________

Joe M.  Kirkham

                                                                                          

Certified Hearing Examiner

�  The quoted language and the reasons for termination in the omitted subparagraphs (a) through (h) were also continued in the earlier version of the code in §13.109 seq.





�  Previously, a teacher could be terminated for good cause, or any of the other reasons listed in paragraph 5 of the contract and §13.110 of the code, at the end of a school year.  §13.109 of the prior code and paragraph 6 of the pre-September 1, 1995 contracts listed reasons for termination during a school year.  The current code does not make those distinctions with respect to any reason.  


�  See, eg, §21.154(5) and the lengthy statutory note (b) following §21.101 and other sections of the code, contained in Section 64 of the 1995 Act, providing that Subchapter F (establishing the hearing examiner process) applies only to terminations initiated after January 1, 1996.





