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STATEMENT OF THE CASE


Guadalupe Vasquez, hereinafter Respondent, requested a hearing before an Independent hearing Examiner after receiving notice from Weslaco Independent School District, hereinafter Petitioner, that they intended to non-renew his term contract at the end of the 1997-1998 school year.  The basis for the proposed non-renewal was allegations of sexual harassment made by MARTA GARZA relative to acts which had occurred during the 1996-1997 school year.  The case was presented to the Hearing Examiner in an open hearing held at the district offices of the Weslaco Independent School District on May 1, 1998.  Petitioner appeared through Ruben Alejandro and its attorney, Juan E. Gonzalez and Respondent appeared in person and through his attorneys Myra Morris and Eddie Sikes.  The case was presented by direct testimony and exhibits.  At the conclusion of the evidence both sides rested and closed, and subsequently presented to the Hearing Examiner their Proposed Findings of Fact and Conclusions of Law.

Petitioner contends that Respondent violated §21.201 and §21.211 of the Texas Education Code and §DFBB(Local) of the Weslaco Independent School District Policy Book.  Said violations allegedly occurred during the 1996-1997 school year.  Petitioner contends that such violations either individually or altogether constitute good cause for Petitioner’s proposed non-renewal of Respondent’s term contract.  Respondent contends that while certain acts did occur they do not constitute harassment and if they do constitute harassment that disciplinary action was taken and the matter was totally resolved in April of 1997.  Respondent further contends that considering their totality whether disciplinary action was taken or the matters were unaddressed, that they do not rise to a level which constitutes good cause for non-renewing his term contract.

FINDINGS OF FACT

After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel and the Proposed Findings of Fact and Conclusions of Law submitted by both parties, in my capacity as the Independent Hearing Examiner, I make the following Findings of Fact:

1.  On March 6, 1997, Respondent, Weslaco Independent School District signed an Administrative 

       Supervisory Personnel One Year Term Contract with Petitioner.  (See Movant Exhibit 2).
2.  Respondent’s term contract states that the employee, “shall be employed on an 11 month basis for school year 1997-98, according to the hours and dates set by the District as they exist or may hereafter be amended.”  (See Movant Exhibit 2).

3.  On or about April 14, 1997, Marta Garza, a para-professional employed at Mary Hogue Academy initiated a complaint against Respondent for sexual harassment.  

4.  Marta Garza worked at Mary Hogue Academy and was supervised by Respondent during all 

       times relevant to this matter. (See Transcript pg. 58, l. 11 thru pg. 59, l. 8).

5.  Cynthia Castillo was a para-professional employed at Mary Hogue Academy in the Spring of 1997.  (See Transcript pg. 5, l. 13-25).
6.  Ruben Alejandro was the Principal at Mary Hogue Academy when the alleged sexual harassment took 

       place.  (See Transcript pg. 15, l. 7 thru pg. 16, l. 1).  

7.  Respondent was employed at Mary Hogue Academy at all times relevant to this matter.  (See 

       pg. 109, l. 21 thru 110, l. 11).

8.  Marta Garza’s first and only complaint to Ruben Alejandro was on or about April 17, 1997.  (See Transcript pg.  65, l. 13-23; pg. 66, l. 12-25).

9.  The “No valens dick” comment was made on April 15, 1997.  (See Transcript pg. 67, l. 14- l.22).

10.  Marta Garza cannot recall any specifics about date or place relative to the alleged “table dance” 

       statements. (See Transcript pg. 73, l. 3-10).

11.  Respondent contacted Marta Garza in Mach 1998 to inquire about the continuing charges she 

       was making against him.  (See Transcript pg. 80, l. 25 thru pg. 82, l. 8; pg. 126, l. 24 

       thru pg. 127, l. 25; pg. 133, l. 10-25).

12.  At the time the complaint was made to Ruben Alejandro, Marta Garza requested an apology from 

       Respondent requested a write-up be placed in his personnel file.  An apology was given in the 

       meeting with Ruben Alejandro, Marta Garza and Respondent.  (See Transcript pg. 83, l. 13 

       thru pg. 84, l. 4; pg. 117, l. 3-15; pg. 95, l. 14-23; pg. 118,  l. 16-21.

13.  Respondent never touched, threatened or was alone with Marta Garza.  (See Transcript pg. 90, 

       l. 16- 22).

14.  The “No valens dick” statement was made in the presence of Cindy Castillo as Marta Garza approached Respondent and Castillo.  (See Transcript pg. 92, l. 1-13).

15.  The “No valens dick” comment was not made with sexual connotations or intent. (See Transcript pg. 

       97, l. 17 thru pg. 99, l. 22; pg. 113, l. 14, thru pg. 115, l. 9).

16.  Respondent did not make any offensive statements to Marta Garza following the April 17th 

       meeting in Ruben Alejandro’s office.  (See Transcript pg. 100, l. 9-12).

17.  Cynthia Castillo was present when the “no valen dick” comment was made in the presence of Marta 

       Garza.  (See Transcript pg. 7, l. 6-18).

18.  Cynthia Castillo heard Respondent say to Marta Garza “You know I like you” approximately a 

       month before the “No valens dick” comment was made.  (See Transcript pg. 9, l. 3-14).

19.  In the opinion of Cynthia Castillo “No valen dick” is a colloquialism that means that “You’re not worth 

       a d***”.  (See Transcript pg. 12, l. 11-14).

20.  In April of 1997 Ruben Alejandro received a complaint from Marta Garza and called Respondent 

       in to determine whether the complaint was founded in fact. During the meeting Respondent admitted 

       making comments to Marta Garza which could be construed to be inappropriate.  

       (See Transcript pg. 17, l. 13-25).

21.  Marta Garza was upset at the comments made by Respondent at the time she made her 

       complaint to Ruben Alejandro.  (See Transcript pg. 18, l. 6-8).

22.  Ruben Alejandro took disciplinary action against Respondent as a result of his confessed acts.  

       (See Transcript pg. 18, l. 12-17).

23.  Subsequent to the disciplinary actions taken against Respondent, Marta Garza was transferred 

       from the Mary Hogue Academy Campus after she requested the transfer.  (See Transcript pg. 20, l. 

      21 thru pg. 21, l. 6;  See also Movant Exhibit 12).

24.  Ruben Alejandro recommended the termination of Respondent on the advice of the Weslaco 

       Independent School District Administration and the School District’s counsel.  (See Transcript pg. 21, 

      l. 7 thru 22).

25.  Subsequent to the complaint made to Ruben Alejandro, Marta Garza filed an EEOC Complaint in 

       which she alleged that the last date that any offensive act was committed by Respondent was 

       April 16, 1997.  (See Transcript pg. 33, l. 14 thru pg. 34, l. 13;  See also Movant Exhibit No. 8).

26.  Ruben Alejandro is under the impression that there was a continuing problem after the April 1997 

       discipline action taken by him against Respondent.  This continuing problem is believed by 

       Ruben Alejandro to constitute a violation by Respondent of directives of the School District 

       made through him as Principal at Mary Hogue Academy.  (See Transcript pg. 35, l. 6-25.  See 

       also Movant  Exhibit No. 3).

27.  The recommendation of Ruben Alejandro is based on the investigation undertaken by the  Weslaco 

        Independent School District and the counsel for the School District.  (See pg. 37, l. 7-19; pg. 54, l.8-

       18).

28.  Marta Garza complained about how other “male” administrators treated her during her employment at 

       Mary Hogue Academy.  (See Transcript pg. 41, l. 10 thru pg. 42, l. 7).

29.  Following the complaint of Marta Garza, Ruben Alejandro conducted an investigation into her 

       assertions in April of 1997.  (See Transcript pg. 52, l. 7 thru pg. 53, l. 3).

30.  Ruben Alejandro does not think termination is indicated if there have been no contacts between 

       Respondent and Marta Garza, initiated by Respondent, since the April 17, 1997 

       disciplinary action taken by him at the Mary Hogue Academy.  (See Transcript pg. 53, l. 14 thru pg. 

       54, l. 7;  See also Movant Exhibit 14, paragraph 1).

31.  The quote, “You know I like you” statement by Respondent was made as part of a sarcastic response to questions from Garza about why she had been assigned to a Math Class.  (See Transcript pg. 111, l. 1, thru pg. 112, 

       l. 10.

32.  Respondent had no contact with Marta Garza after April 17, 1997 until after he received notice 

       of termination from Weslaco Independent School District.  (See Transcript pg. 118, l. 22, thru pg. 

       119, l. 14).

33.  Respondent contacted Marta Garza after receiving his notice of termination to inquire about her intent in pursuing the EEOC Complaint.  (See Transcript pg. 126, l. 9, thru pg. 127, l. 25).

34.  Petitioner did not consider the March phone call by Respondent to Garza in its decision to non-renew 

       Respondent’s term contract.
35.  On March 13, 1998, Respondent requested an open hearing before the Board on his proposed 

       non-renewal.

36.  On March 27, 1998, the Weslaco Independent School District Board of Trustees elected to use an 

       Independent Hearing Examiner for the hearing requested by Respondent on his proposed non-renewal.  

37.  On August 20, 1997, Mr. Richard Rivera, Superintendent of Weslaco Independent School District 

       prepared a memorandum instructing Respondent to cease all contact with Marta Garza. (See 

       Movant Exhibit 9).
38.  On or about August 26, 1997 Respondent was suspended with pay pending an investigation of 

       the allegations of sexual harassment.

39.  Based on this investigation Respondent was reassigned from Assistant Principal at Mary Hogue Academy to the transportation department on October 14, 1997.  (See Movant Exhibit 5). 
40.  On March 9, 1998, Robert Sepulveda, President of the Weslaco Independent School District Board of 

       Trustees presented Respondent with a Notice of Proposed Non-Renewal advising  Respondent that he 

       was being recommended for non-renewal of his term contract pursuant to §21.201 and §21.211 of the 

       Texas Education Code and §DFBB(Local) of the Weslaco Independent School District Policy Book 

       to-wit:


     “Failure to comply with Board directives or administrative regulations.” This

                     proposed action of non-renewal is based on charges and statements made by a

                     fellow employee concerning sexual harassment.”

                    (See Movant Exhibit 17).

41.  Marta Garza has made irreconcilably conflicting statements about whether or not the harassment 

       continued after April 1997.  (See Transcript pg. 100, l. 9-12;  See also Movant Exhibit 8, pg. 3).

42.  Marta Garza made false statements in her EEOC complaint.  (See Transcript pg. 83, l. 13 thru pg. 84, l. 

       4; pg. 117, l.3-15; pg. 95, l. 14-23; pg. 118, l. 16-21;  See also Movant Exhibits 6, 7 and 8, pg. 3). 

43.  Judicial notice is taken that school districts act thru their local principals as agents for discipline at the 

       local campus level Texas Education Code §11.202,(b)(4)(5)(6).

44.  Judicial notice is also taken of Weslaco Independent School District policies DHC(Local), 

       DFBA(Legal) and DFBB(Local). 

CONCLUSIONS OF LAW


After considering the record, the exhibits, the live testimony, the arguments of counsel and the Findings of Fact herein, together with applicable law, in my capacity as Independent Hearing Examiner I make the following Conclusions of Law:

1.  This hearing was properly requested in compliance with §21.253 of the Texas Education Code.

2.  This hearing is authorized by Chapter 21, Subchapter F, of the Texas Education Code.

3.  Weslaco Independent School District is authorized to discipline its employees under its Policy 
       DFBA(Legal).

4.  “Insubordination or failure to comply with official directives”, and “failure to comply with board policies or administrative regulations” either collectively or individually are offenses set out in DFBB(Local) for non-renewing term contracts.

5.  Weslaco Independent School District was acting within its authority as established by its own local policies in DFBB(Local) and DFBA(Legal) when it disciplined Respondent in April, 1997.

6.  Once the April 1997 disciplinary action was taken against Respondent, the matter was dealt with and Weslaco Independent School District was estopped under a theory of res judicata from taking further action for those events that happened prior to April 17, 1997.  

7.  Respondent, Respondent, has not violated Weslaco Independent School District Policy DFBB(Local) since April 15, 1997.  

8.  Respondent’s current term contract for 1997-1998 was not in effect at the time any events constituting sexual harassment took place between Respondent and Marta Garza.  

9.  Petitioner did not have good cause to non-renew Respondent’s current term contract for the school year 1997-1998.  

DISCUSSION


During the school year 1996-1997 Respondent was an Assistant Principal at Mary Hogue Academy in Weslaco, Texas.  One of the employees he was responsible for supervising was Marta Garza.  During the Fall of 1996 and early Spring of 1997 Respondent made comments either to or in the presence of Marta Garza that were offensive and interfered with her work environment.  


As a result of those comments being made Ms. Garza went to the Principal, Ruben Alejandro and filed a complaint with him seeking some type of assistance in controlling Respondent in terms of the comments that he was making either to her or in her presence.  Respondent, according to the testimony of Marta Garza, never touched her physically or threatened her nor did he ever take occasion to be alone with her. 


Upon receiving the complaint of Marta Garza, Ruben Alejandro called Respondent in and inquired as to whether or not he had made certain offensive comments to Marta Garza.  Specifically, Ruben Alejandro asked Respondent whether or not he had used the term “No valens dick”, and “You know I like you” while speaking to and/or in the presence of Marta Garza.  Respondent admitted to Mr. Alejandro that he had in fact used those words or phrases and that it was not appropriate for him to say such things to a teacher who he was responsible for supervising.  Attendant to that time a meeting was held in which Ms. Garza was also present with Mr. Alejandro and Respondent in which meeting Mr. Alejandro instructed Respondent to give an apology to Ms. Garza and to abstain from any type of inappropriate contact with her from that time forward.  Effective April 17, 1997 Respondent did in fact apologize to Marta Garza and told her that those types of comments would not be made in her presence or to her in the future.


Following the meeting April 17, 1997, Marta Garza went back to Ruben Alejandro and asked that a write-up about this event be put in Respondent’s personnel file.  Mr. Alejandro complied with this request from Ms. Garza and wrote up the incident placing that write-up in Respondent’s personnel file.


The evidence then shows that Respondent did not have any inappropriate/offensive contact with Marta Garza from April 17, 1997 until late March 1998 after he had received a proposal to non-renew  his term contract from Weslaco Independent School District, citing as reason his failure to comply with directives and policies of Weslaco Independent School District.


Documentation was also done in April 1997 to record Marta Garza’s response to the actions that had been taken by Weslaco Independent School District acting through its agent Ruben Alejandro.  Those documented accounts are included in the transcript of this case as Exhibit 6 and 7 for Movant.  What the documentation shows is that Ms. Garza was asked repeatedly about the specific acts taken by Weslaco Independent School District through its agent, Ruben Alejandro and whether or not those acts were sufficient to satisfy her anxiety and anger which resulted from the comments which were made either to her or in her presence.  All the indications from Marta Garza at the time that the disciplinary action was taken show that she was in fact satisfied with the steps that were taken to discipline Respondent.  


Subsequent to the disciplinary action in April 1997, and without further provocation, Marta Garza made an independent decision to seek further retribution against Weslasco Independent School District in the form of an EEOC Complaint which she filed in August of 1997.  The evidence shows that when the EEOC Complaint was sent to the school district an investigation was initiated by the school district to determine whether or not Respondent had in fact honored the request of Ruben Alejandro not to have further contact of an inappropriate nature with Marta Garza.  That investigation resulted in considerable confusion for Ruben Alejandro and Respondent as to what was being talked about and investigated by the school district and the attorney for the school district.  On the recommendation and request of the Administration of Weslaco Independent School District and the attorney for Weslaco Independent School District, Ruben Alejandro eventually made his recommendation to the school board to non-renew the term contract of Respondent.  His recommendation to non-renew is based on his understanding that Respondent had continued to have inappropriate contact with Marta Garza after the April 17, 1997 meeting in which the School District disciplined Respondent.  


The evidence at the hearing showed that in fact Respondent had no further contact with Marta Garza after April 17, 1997.  The evidence that is relied on is the EEOC Complaint filed by Marta Garza herself in which she says that the last offensive act took place on April 16, 1997.  Ms. Garza also testified under oath that since April 1997 no inappropriate or offensive contact had been made by Respondent until late March 1998 at which time she received a telephone call from him in which he inquired about whether or not she was going to “tell the truth” or was he going to be forced to go and hire a lawyer.  The fact that two independent pieces of evidence which show that Marta Garza said on different occasions to different people that no contact was made with her since April 1997, leads me to believe that in fact Respondent is telling the truth when he says he has not done anything to violate the instructions given to him by Ruben Alejandro regarding his contacts with Marta Garza.


The motives of Marta Garza for going forward with her complaints against the Respondent in this matter are questionable in my mind.  Her credibility is shaky at best based on the fact that more than a year after these events took place she broke down four times during her live testimony and required a brief recess to recompose herself in spite of the fact that she had had no further contact since the disciplinary meeting in April 1997.  It also is curious to me that she made a blatant misrepresentation of facts in her EEOC Complaint which is once again Movant Exhibit 8 on the last page and the last paragraph wherein she stated that no disciplinary action had been taken in this matter to her knowledge.  She made this comment in writing and signed the written comment in spite of the fact that she participated in the disciplinary action and the meeting in Mr. Alejandro’s office in April of 1997.


Once the complaint was made by Marta Garza and Ruben Alejandro conducted his investigation to determine the extend of what had happened, and based on that investigation took discipline action against Respondent, the matter should have been closed.  School districts cannot be allowed to take continuing discipline action against an employee based on one act without further grievances.  The Commissioner has written opinions which indicate that in order to take disciplinary action against an employee for a term contract the acts must occur within the term period in question.  The evidence in this matter clearly shows that Respondent did not violate the instructions given to him by Ruben Alejandro within the contract term which is now complained of.  Furthermore, the evidence shows that to this day, Respondent has not had any contact with Marta Garza of any type of sexual nature.  The only contact that Respondent has had was in March of 1998 when he called to inquire about her purposed in filing an EEOC Complaint and continuing to complain about things that had been dealt with in the April 1997 meeting.  Certainly that phone call cannot be construed to be any type of sexual harassment nor have sexual connotations.

If school districts can punish and/or discipline employees for an event “A” and then wait five months and take new and different disciplinary actions and then wait six months and taken new and different disciplinary actions all based on the single event “A” that occurred in the past, then employees never have any assurance that events have been dealt with and put behind them in their dealings with school districts.  I think it is plain and simple a question of res judicata applying to the action taken by the school district to discipline Respondent for the inappropriate statements that he made prior to April 1997.  Once they made a decision what they were going to do to address those comments they should be held to standing by that decision and not be allowed to escalate the scope and nature of the discipline that is going to be applied to Respondent in light of the fact that no violation of the directives and guidelines established in the April 1997 meeting has been shown in the evidence.

RECOMMENDATIONS

Based on the evidence and the applicable law in my capacity as Independent Hearing Examiner I recommend the following:

1.  That the Weslaco Independent School District disregard the recommendation of Ruben Alejandro to non-renew the contract of Respondent;
2.  That Respondent, be returned to his former duties as Assistant Principal at some appropriate campus on the Weslaco Independent School District.

3.  That Respondent be required to participate in six months of sensitivity counseling with a counselor trained in work place relationships.


Signed this ________ day of May, 1998.







__________________________________







JUERGEN KOETTER







Independent Hearings Examiner
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