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Statement of the Case
Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, Edgar Lee Henderson, Jr.’s  (“Henderson”) continuing teachers contract pursuant to the contract and Texas Education Code §21.154(5), on the basis of, immorality and repeated failure to comply with official directives and established school board policy.  Henderson requested a hearing, pursuant to Texas Education Code §21.159.

John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by Myra C. Schexnayder,  Feldman & Rogers, L.L.P, Houston, Texas.  Henderson is represented by James T. Fallon, III, Attorney at Law, Houston, Texas.

By written agreement of the parties the Recommendation date is extended to November 5, 1999.
  (Exhibit "A")


Findings of Fact
After due consideration of the credible evidence, and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)

1.
Henderson is a forty-nine year old elementary school music teacher and has been employed since 1988 by HISD pursuant to the provisions of a continuing contract. [HISD 2]
 [Tr. 265-266]

2.
According to Section 5 of his contract, Henderson may be discharged ... by [the District] during the school year for one or more of the following reasons...: (a) immorality; ... (d) repeated failure to comply with official directives and established school board policy; ...[HISD 2]

3.
HISD Board Policy defines "immorality" as "conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are acceptable within the District." [HISD 4]  

4.
HISD Board Policy § 422.200 prohibits the use of corporal punishment. [HISD 5] M.E. Foster Elementary School ("Foster") does not have a waiver from the Board policy. [Tr. 29-30]

5.
Henderson was the music teacher at Foster at all times relevant to this matter until his reassignment in April, 1999. [Tr. 32;  HISD 9]

6.
Linda C. Hunter has been the Principal at Foster at all times relevant to this matter. [Tr. 15]  

7.
On or about September 17, 1997 Henderson attempted to control a student, Tywanisha B., who was being disruptive, while in line outside the classroom of Henderson. [ Tr. 102-103]

8.
At the time of the incident Tywanisha B. was acting wildly, screaming and kicking. [Tr. 117, 119]

9.
While trying to control the student, Tywanisha B., Henderson likely made incidental contact with the student. [Tr. 272] Henderson did not slap the student on any part of her leg.  [Tr. 273]

10.
The incidental contact made by Henderson with Tywanisha B. was not intentional, forceful, excessive, nor done for punishment or discipline. [Tr. 272-273]

11.
The observation of witness Whitfield was likely a misperception of the incident due to her distance from the event and her emotional nature. [Tr. 118, 274;  HISD 16]

12.
There is no corroborating evidence that the incident occurred as perceived by Ms. Whitfield.

13.
On October 2, 1997, a conference-for-the-record was held regarding the September 17th incident. [Tr. 25;  HISD 8] The conference was attended by Henderson and Ms. Hunter.  [HISD 8]  During the conference, Henderson admitted that he possibly could have struck Tywanisha B. and that he had made an "error in judgment" in handling the situation. [Tr. 302; HISD 8]

14.
On October 13, 1997, Henderson was officially reprimanded by Ms. Hunter for striking Tywanisha B. [HISD 8]

15.
Henderson’s extremely favorable HISD appraisal for 1997-1998 is evidence that the  September 17, 1997 incident did not rise to the level of immorality. [Henderson 14]

16.
On April 8, 1999, Henderson was teaching music to a group of first grade students during their ancillary period. [Tr. 275-276] Six-year-old Gerard W. was seated on the back row of the classroom along with fellow students. [Tr. 277]

17.
During the class, Gerard began to misbehave by, pushing his chair and crawling around on the floor, "licking people feet" and was "kicked" [by a student]. [Tr. 278, 316; HISD 10, p.3-4]

18.
Henderson noticed the disturbance and investigated. [Tr. 278]

19.
Henderson brought Gerard’s attention to his presence by non-violently touching Gerald on the shoulder and head. [Tr. 280, 293] Henderson did not slap the student in the face. [Tr. 280-281]

20.
The contact was not intended as a disciplinary consequence and was light in nature. [Tr. 280]  The contact was appropriate under the circumstance.

21.
Although the contact perhaps startled Gerard, he was not injured by it. [Tr.281]

22.
This contact did not violate the directive of October 1997 or any other HISD school board policy.

23.
Henderson escorted Gerard from the floor and away from the rest of the class.  He had Gerard stand by the wall at the back of the class, with his hands raised, for disciplinary purposes. [Tr. 281] This was not disparaging conduct under the circumstances.

24.
Gerard remained against the wall until class ended a few minutes later. [Tr. 282]  At that time Henderson spoke with Gerard regarding his behavior.  Henderson then dismissed Gerard with the rest of the class. [Tr. 283-284]

25.
Gerard returned to Ms. Adibe’s class immediately after dismissal from music class. [Tr. 201-202]

26.
Gerard’s regular classroom teacher was M. Catherine Adibe. [Tr. 220-221]

27.
Ms. Hunter never interviewed Ms. Adibe. [Tr. 34]

28.
Ms. Adibe did not observe an injury to Gerard’s face or any unusual behavior. [Tr. 222, 238]

29.
Gerard did not tell Ms. Adibe that Mr. Henderson had slapped him. [Tr. 202, 239]

30.
Gerard later reported to Ms. Adibe that he went to the hospital because his brother jumped on his back. [Tr. 223-224, 239]

31.
After Gerard returned home and completed his homework that afternoon, he complained to his mother, Shirley White, that his right eye was hurting.  Ms. White noticed puffiness above Gerard's right eyebrow, [Tr. 188] and, upon further questioning, Gerard told her that Henderson had slapped him on the side of the face during music class that day. [Tr. 175]  Ms. White called Ms. Hunter that evening to report the incident. [Tr. 177]

32.
Ms. White arranged for Gerard's stepfather to take Gerard to Texas Children's Hospital that night for medical examination. [HISD 15] Gerard was examined for the slight swelling above his right eyebrow. [Tr. 175] 

33.
The ER physician reported minimal swelling over the right eyebrow [HISD 15, p. 3]

34.
Gerard's mother kept him, along with her other children, home from school on April 9, 1999 [Tr. 177; HISD 11] for unknown reasons.

35.
Ms. Hunter interviewed seventeen (17) of Gerard's classmates on April 9,1999. [Tr. 34, HISD 10] Ms. Hunter also contacted CPS, the HISD Police Department, and HPD.  [Tr. 34-35; HISD 10]

36.
The statements of the children are inconclusive about what occurred. [HISD 10]

37.
No report was filed by HISD, HPD or CPS and no one from any of these agencies contacted Henderson. [Tr. 288-289]

38.
Henderson was reassigned to HISD's South Central District Office pending an investigation of the matter. [HISD 9]

39.
Ms. Hunter conducted a conference-for-the-record with Henderson on May 6, 1999, to discuss the results of the investigation. [Tr. 40; HISD 12] Henderson denied that the incident ever took place.  Following the conference, Ms. Hunter initiated a recommendation to terminate Henderson’s employment with the District. [Tr. 41-42; HISD 12, 13]

40.
Henderson’s extremely favorable appraisals for 1997-1998 and 1998-1999 school years are evidence that the incidents did not rise to levels of immorality. [Henderson 14, 15]

41.
Henderson’s conduct did not violate the Code of Ethics and Standard Practices for Texas Educators.

42.
Ms. Hunter’s recommendation was accepted by the HISD administration and subsequently presented to the Board of Education by Dr. Paige. [HISD 1]

43.
On June 17, 1999, the Board of Education adopted Dr. Paige’s recommendation as its proposed action. [HISD 1]

44.
Henderson received written notice of the Board’s proposal to terminate his employment by letter dated July 27, 1999. [HISD 1] Henderson was advised of the reasons for the proposed action and of his right to request a hearing for the  purpose of contesting the proposed termination. [HISD 1]

45.
On August 10, 1999 the TEA received Henderson’s request for hearing by a Certified Hearing Examiner under Chapter 21, Subchapter F, Texas Education Code.

46.
On September 13, 1999 the certified hearing examiner overruled Henderson’s objection to extending the 45 day recommendation deadline to November 5, 1999 based on the waiver of September 8, 1999.  The amended objections were also overruled.


Discussion
HISD contends that it has lawful cause to terminate Henderson’s continuing contract based on the following reasons:

a.
Immorality [and]

d.
Repeated failure to comply with official directives and established school board policy;  (HISD’s Exhibits 1 & 2).

HISD must prove by a preponderance of the evidence that it had lawful cause to propose termination of Henderson’s continuing contract.  That is, the greater weight and degree of credible evidence must support an act of immorality, and/or, repeated failure to comply with official directives and established school board policy.  Texas Education Code, §21.256(h).

The preponderance of the credible and persuasive evidence does not support the allegations of HISD that Henderson acted immorally or repeatedly failed to comply with official directives and established school board policy.   


I.


IMMORALITY

HISD board policy §570.310(a) [HISD 4] defines immorality as "conduct which the board determines is not in conformity with the accepted principles of right and wrong behavior, or which the board determines is contrary to the moral standards which are accepted within the district".

HISD accuses Henderson of acting immorally in physically disciplining certain students on two occasions.

It is clear, and certainly not argued otherwise by either party in this case, that for a teacher to be effective with students the teacher must have control of the students under his/her care.  The issue, therefore becomes whether or not the control enforced by the teacher, Henderson in this case, occurred, or rose to the level of being immoral, or acts of corporal punishment, as these terms are defined by HISD policy.  Foster, the HISD school at which Henderson teaches and where the incidents occurred, does not allow corporal punishment.

Incident No. 1
Henderson is accused of striking a student, Tywanisha B., on September 17, 1997.  

He is accused of coming out of his classroom to a group of students lined up outside and slapping a disruptive female student on the legs.  The evidence supporting this accusation is the testimony of Ms. Whitfield, a teacher’s assistant for four years at Foster.  A signed statement by Henderson that he made an error in judgment in handling the incident, purports to support HISD’s version of the incident. [HISD 8]  The testimony of Henderson however, controverts the evidence presented by HISD.  Although the testimony of Ms. Whitfield  is credible, it is not any more credible than the testimony of Henderson.  There is no corroborating evidence of the event.  There is considerable evidence from the testimony of other witnesses Adibe, Harris, Amerson, and Lawson,  who have known him for many years, that Henderson is good with children and caring.  They have never seen him strike a child, and is a role model.  Evaluations [Henderson 1-15] show Henderson is minimally proficient and generally exceeds expectations.  Considering the emotional tolerance of Ms. Whitfield, the hearing examiner has difficulty in convincing himself that the incident took place in the manner in which Ms. Whitfield described.  In the absence of any corroborating evidence such as physical evidence of injury, photograph(s), or testimony from a parent or medical personnel of the nature of physical injury, the hearing examiner concludes that the incident occurred more in line as described by Henderson, as an error in judgment in attempting to control a child, and does not rise to the level of immorality or corporal punishment. 

It is more likely that Ms. Whitfield’s perception of the incident is not accurate, considering the action of the child in kicking her legs, screaming and acting wildly.  It is probable that it only appeared to Ms. Whitfield that Henderson may have been striking the student’s legs.  Also, Henderson may have unintentionally hit her legs while trying to control the student. 

Although, in the mind of the certified hearing examiner, it is doubtful the incident of September, 1997 occurred in the manner described by Ms. Whitfield, Henderson was reprimanded and given a directive to refrain from striking children.

II.


IMMORALITY AND REPEATED FAILURE TO COMPLY


WITH OFFICIAL DIRECTIVES AND ESTABLISHED SCHOOL BOARD POLICY
Incident No. 2
Henderson was alleged to have violated the directive [and school board policy] by again striking a student on April 8, 1999.  In this incident Henderson is accused of slapping a student, Gerard W., in the face, while in Henderson’s classroom.

The credible evidence before the hearing examiner does not support the incident as described by HISD.  The hearing examiner finds the testimony of the students who testified to be confusing and non-probative, particularly when the other students statements are reviewed.  However, a significant item of agreement by the students who testified is that Henderson is alleged to have struck the student with his right-hand palm on the right side of the student’s face.  This is impractical and not likely since Henderson is right-handed, and is alleged to have been standing in front of the student.  Curiously, the student, Gerard W., testified it was the left side of his face, even though this is not supported by the testimony of others, or the medical evidence.

The teacher who had the student for the following class did not notice anything unusual with the student, his behavior, or notice any injury.  

The complaint or inquiry made by the mother was made many hours later in the day after the student had been home for sometime with his six siblings,  (2) brothers  and (4) sisters, ages 2 to 16.  The mother refused an examination by the principal and school nurse on the evening of the incident and also the following day.  The medical records of the hospital where the student was taken does not support a striking blow to the face as is alleged to have occurred.  The record refers to "minimal swelling over right eyebrow area".  If in fact there was trauma to the area, it is likely Gerard bumped his eye while he was crawling on the floor, or when he was kicked by the student, [HISD 10] or when  playing with his brother. [Tr. 224]  

It is clear that Ms. Hunter responded timely to the complaints against Henderson and conducted a very satisfactory investigation, her conclusions, however in light of all the persuasive evidence appear to be inaccurate.

Henderson is obviously a well-respected teacher and role model for the students as described by the witnesses who testified on his behalf. [Adibe, Tr. 225] [Amerson, Tr. 249-256] [Lawson, Tr. 257-259]  These witnesses themselves appear to be very well thought of  and respected instructors, and all have known and observed Henderson performing his duties for a number of years.  Furthermore the evaluations [Henderson 1-15] of Henderson do not support an aggressive nature or a failure to understand school board policy regarding disciplining of children and use of corporal punishment.  The evaluation performed in May, 1999 reflects an excellent performance. [Henderson 15]  Incidents as described by HISD are totally out of character for Henderson based on all the evidence.

Therefore based upon the credible evidence before him, the hearing examiner is of the opinion that the incident did not occur as alleged by HISD.  It is more likely than not that the incident occurred as described by Henderson.  As described by Henderson the incident does not rise to the level of corporal punishment, immorality and is therefore not a violation of the official directives and established school board policy.


Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.158 and 21.251(a)(1).

2.
Houston Independent School District has failed to sustain  its burden by a preponderance of the evidence of lawful cause as described in his teacher’s contract to terminate Henderson’s continuing contract.

3.
The incidents of alleged physical contact with students herein by Henderson do not rise to the level of immorality or corporal punishment.

4.
The incidents, and acts of Henderson, herein do not constitute repeated failure to comply with official directives and established school board policy.


Recommendation

Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees reject the Administration’s recommendation to terminate the Respondent, Edgar Lee Henderson, Jr., and reinstate Respondent to his teaching position.

SIGNED and issued this _____ day of November, 1999.

                                                               ____________________________

      JOHN W. DONOVAN


CERTIFIED INDEPENDENT HEARING EXAMINER


CERTIFICATE OF SERVICE
I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the ____ day of November, 1999.

Myra Schnexnayder







Paul Lamp

Feldman & Rogers, L.L.P.

12 Greenway Plaza, Suite 1202

Houston, Texas 77046

Via Facsimile (713) 960-6025
James T. Fallon, III

Attorney at Law

3100 Weslayan

Houston, Texas 77027

Via Facsimile (713) 623-2711

_________________________

John W. Donovan

�  By signed letter dated September 8, 1999, Henderson waived 45 day recommendation deadline (Exhibit "B").  Subsequently, Henderson filed objections and amended objections to rescheduling, which were overruled by the hearing examiner.


�References to Exhibits offered and admitted into evidence by HISD are designated as follows: "[HISD __]".  References to Exhibits offered and admitted into evidence by Henderson are designated as follows: "[Henderson __]".


�References to the Transcript from the hearing are designated in the following manner: "[Tr.__ ]"





