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RECOMMENDATION OF THE HEARING EXAMINER

       STATEMENT OF THE CASE
Respondent, hector Rene Pena (Pena) appeals the proposed action of the Dallas Independent School District (DISD) to terminate his term contract.  DISD contends it has good cause for the proposed termination of Pena's contract. 

Pena is represented by Mr. James P. Barklow, Jr. of the James P. Barklow, Jr. Law Firm of Dallas, Texas.  DISD is represented by Mr. Craig A. Capua of the Robinson, West & Gooden Law Firm of Dallas, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact


After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. Pena has worked for DISD in the Student Support area since the 1988-1989 school year.  He is presently employed at Edison Hernandez Academy as the Student Support Manager under a three year term contract which expires after the 2001-2002 school year. (Employer’s Exhibit 1) 

2. On February 20, 2001 Pena supervised a group of approximately ten students in cleaning graffiti (pencil marks) from the school’s interior walls. (Pena testimony page 250, line 23.)

3. The concept of using students to clean the school walls was discussed and approved by the Leadership Team at Edison Hernandez prior to February 20, 2001. (Pena testimony page 247, lines 6-9, and Employee’s Exhibit 18) 

4. On or about February 22, 2001 Fernando G.,a student from the wall washing group, met with Ms. Damen, the Academy Director.  She took that student to Deborah Hodridge, the Principal at Edison Hernandez.  After talking to Fernando G., Ms. Hodridge talked with Carvesser A. and Jorrell S.. Following these meetings the Principal called Josephine Hill of the child abuse office for DISD and reported what the students had told her.  The investigation was then turned over to Ms. Hill. (Hodridge testimony pages 69-72)

5. On February 22, 2001 Detective Fite made out Child Abuse Reports for Carvesser A., Jorrell S. and Fernando G. based on the information given  by Ms. Hodridge.   The basis section of these reports reflects almost verbatim the written statements of the students.  These student statements are not witnessed, there was no testimony as to where they were composed, who was present, or any other circumstances surrounding their creation. Ms. Dahman was not present at the hearing and did not testify. (Employer’s Exhibit 2) 

6. Carvesser A. testified he did not remember Pena hitting him on the head although that allegation is contained in his written statement.  (Carvesser a. testimony 24, lines 20-24)

7. Carvesser A. had a lot of problems at school and was sent to the Principal six or seven times during the 2000-2001 school year. ( Hodridge testimony page 66, lines 18-22 and Employee’s Exhibits 9-10)

8. Ms. Hodridge testified Carvesser A. would say other children blamed him unfairly and when she asked him to tell the truth he would just go silent. (Hodridge testimony page 68, lines 11-15)

9. Based on Findings of Fact 6,7 and 8 I find the testimony and written statement of Carvesser A. to be unreliable and not supported by credible corroborative testimony.

10. Jorrell S. testified Pena did not grab his arm, did not push him into the wall, and did not rip his shirt. Because of these contradictions between his written statement and his testimony I find the testimony and written statement of Jorrell S. to be to be unreliable and not supported by credible corroborative testimony. (Jerrell S. testimony pages 46-48 and Employer’s Exhibit 2)

11. I find the written statement of Fernando G. to be unreliable and not supported by credible corroborative testimony. 

12. Pena denies touching any of the three students in question on February 20, 2001.  He does admit to grabbing the shirt of Jerrel S.  (Pena testimony page 252, lines 8-11; page 253, lines 5-19; and page 280, lines 15-20)

13. Although there were ten students cleaning walls there is no evidence presented that the other seven students were contacted in any investigation conducted by Ms. Hodridge nor by Sophia Graham, a Detective with the Special Investigations Division.  The absence of corroborative statements or testimony from these other students makes these investigations incomplete at best.

14. Although Ms. Hodridge considered these allegations to be very serious nevertheless she allowed Pena to remain in his position until the end of the school year instead of placing him on Administrative Leave pending the outcome of the investigation..  Additionally she rated Pena in June of 2001 as meeting expectations. (Hodridge testimony page 125, lines 17-25 and page 126, lines 1-13; Employee’s Exhibit 2)

15. The allegation that Pena used excessive force on three students on February 20. 2001 is not supported by a preponderance of the evidence.

16. Pena was given a Notice of Termination on July 20, 2001. (Employer Exhibit 3)

11. The hearing was held at the DISD Office on September 13, 2001.

Discussion
DISD must prove by a preponderance of the evidence that it had good cause to propose termination of Pena's Term Employment Contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  DISD claims it has good cause to terminate Pena’s contract on the basis he used excessive force on three students on February 20, 2001.

  
The allegation pertaining to this termination is not supported by a preponderance of the evidence as set forth in Finding of Fact No. 15.  The testimony of Carvesser A. and Jorrell S. contradicted their written statements and was found to be unreliable and not supported by credible testimony. (Findings of Fact No.9 and 10).  The written statement of Fernando G. was found to be unreliable and not supported by credible testimony. (Finding of Fact No.11).  The investigations of Ms. Hodridge and Ms. Sophia Graham were incomplete at best in that they did not interview any of the other seven students who were involved in the wall cleaning crew.  Pena was not placed on Administrative leave but was allowed to continue in his position with student contact throughout the rest of the 2000-2001 school year.  Pena’s performance rating for 2000-2001 was meets expectations. 




Conclusions of Law 

  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

3. DISD did not meet its burden of proving Pena used excessive force on three students on February 20, 2001. 

4. DISD did not have good cause to terminate the Term Employment Contract with Mr. Pena.  

Recommendation


  
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate Mr. Pena to his status under his Term Employment Contract. 

  
Signed and issued the 26th day of September 2001.

________________________





Frederick P. Ahrens





Certified Independent Hearing Examiner
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