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PROPOSAL FOR DECISION

Statement of the Case
This is a hearing concerning the proposed termination of Ms. Sondra Ellis by the Jacksonville Independent School District.  Respondent has requested the assignment of a Certified Independent Hearing Examiner under Chapter 21, Subchapter F of the Texas Education Code.  The request was received by the Division of Hearings and Appeals on May 8, 1996.  The hearing was held on May 30, 1996, at the Jacksonville Independent School District’s Administrative Offices in Jacksonville, Texas.  The hearing officer appointed by the Texas Education Agency is Bill R. Jones.  Jacksonville I.S.D. is represented by John Hardy.  Sondra Ellis is represented by Mark W. Robinett.  At the request of Ms. Ellis, the hearing was public.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing officer, I make the following findings of fact:

 1.
This is a reduction in force hearing precipitated by a change in curriculum in the vocational department of JISD. [S.F. 5]

 2.
The change in curriculum is the result of a re-evaluation of the vocational courses offered at JISD for the purposes of attracting more students into the vocational areas and to better prepare students to meet the occupational needs and job demands of the East Texas area. [S.F. 5, 14]

 3.
The re-evaluation process began in early February, 1996, and the results of that process were presented to the JISD Board of Trustees on April 15, 1996. [S.F. 13-14; Ex. 5, 6, 8]

 4.
The Board of Trustees, at the April 15, 1996, meeting did take action to re-structure the vocational curriculum for the 1996-1997 school year by adding new courses, discontinuing some, and modifying others. [S.F. 19-22, 39-40; Ex. 5]

 5.
Although JISD does not have the classroom space or the financial resources to maintain existing courses, as well as implement new ones, especially those with low student participation, there is no financial crisis in the District which meets the definition of “financial exigency” as set out in either the JISD policy DFBC (Local), or in the contract between Ms. Ellis and the District,  [S.F. 26, 48-49, 58; Ex. 2, 3],  and there is no 

evidence that the Board’s action was prompted by the existence of any financial exigency. [Ex. 8]

 6.
As a result of the re-structuring, there is a net gain of approximately 150 students in the vocational department, and JISD proposes to offer 51 [by my count] courses in that department during the 1996-1997 school year. [S.F. 20-22; Ex. 7]

 7.
However, some of the classes which JISD proposes to offer may not be actually taught because there must be ten or more students signed up before a class is offered.  If a class does not “make”, it may or may not be re-offered in the future. [S.F. 32, 42] There is no evidence as to whether or not this is a new policy for JISD, and there is no evidence about the re-assignment of either the teachers or the students of those classes which do not “make”.

 8.
Sondra Ellis has been a teacher in the homemaking department of JISD for the past 18 years.  There are three other teachers in the homemaking department.  Her evaluations are excellent. [S.F. 5, 31, 44, 61; Ex. 4] Her contract for the 1996-1997 school year was renewed by the Board of Trustees of JISD at its March 19, 1996, meeting. [Ex. 6] Her contract was terminated because of  a program change by the  Board of Trustees on April 16, 

1996.  Ms. Ellis received written notice of the Board’s action on May 2, 1996. [Ex. 8]

 9.
When Ms. Ellis learned of the board’s action, she talked to the Assistant Superintendent concerning re-assignment and also wrote a letter requesting re-assignment with the district. [S.F. 65, 66; Ex. 9]

10.
During the 1995-1996 school year, Ms. Ellis taught three courses: [] Pre-Employment Child Care; [2] Individual Family Living; and [3] Consumer and Family Economics.  The Pre-Employment Child Care class has been discontinued, which is the primary, if not the sole, reason for her termination. [S.F. 29-31, 49, 55] Apparently, other teachers in the district were affected similarly by the re-organization of the vocational department; however, there is no evidence concerning the number of teachers who may have been terminated, and there is no evidence concerning employment of new teachers by the district. [S.F. 31]

11.
Ms. Ellis is certified to teach 14 [by my count] of the 51 courses which JISD proposes to offer in its vocational department for the 1996-1997 school year, including two new courses, MOCT I and MOCT II.  Those courses will be taught by returning teachers to the district.  The courses which those teachers taught previously will not be offered during the 1996-1997 school year. [S.F. 39, 40, 62, 63]

12.
JISD did not apply the “criteria for decision” set forth in its Policy DFBC (Local) in terminating Ms. Ellis’ contract. [S.F. 58; Ex. 3]


Discussion
Normally, the employment relationship between a school district and a non-probationary teacher who is employed under a term contract may be extinguished by a district in one of two methods: [1] by non-renewal; or [2] by termination or suspension.  Ms. Ellis’ contract was expressly renewed for the 1996-1997 school year by JISD at the March 19, 1996, board meeting.  Therefore, non-renewal issues are not involved in this case.

As to termination or suspension, Section 21.211, Texas Education Code, provides that:

    “(a)
The board of trustees may terminate a term contract and discharge a teacher at any time for:

[1]
good cause as determined by the board; or

[2]
a financial exigency that requires a reduction in personnel. * * * * ”

In this case, JISD seeks to terminate the employment contract of Ms. Sondra Ellis because of a program change in the vocational department of the district which necessitates a reduction in force.  A part of the program change is the elimination of one of the classes taught by Ms. Ellis.  

Neither “program change” nor “reduction in force” is statutorily defined; however, each term has been defined by the JISD, which definitions are set out in its Policy DFBC (Local) and are incorporated in its contract with Ms. Ellis.

Respondent, Ms. Ellis, contends that the only basis of termination under the concept of reduction in force is a financial exigency, as permitted by Section 21.211(a)(2), Texas Education Code, and that a reduction in force necessitated by a program change can only be done through the non-renewal process.

To reach that conclusion, however, the “good cause” basis for termination permitted by Section 21.211(a)(1), Texas Education Code, must be interpreted in such a manner as to limit its application to circumstances involving a teacher’s conduct, whether malfeasance, misfeasance, or non-feasance, or to a teacher’s incapacity.  Although such an interpretation has merit, the legislature expressly allowed the board of trustees to make the determination of good cause.  Limiting “good cause” to circumstances involving teacher conduct unnecessarily restrains a board in its determination and fails to include circumstances which may arise totally independent of teacher conduct.  For an example, a decline in enrollment without a decline in financial resources would not result in a financial exigency as defined, but such a decline could justify a reduction in personnel.  The non-renewal process occurs only annually and the notification of non-renewal must be made before the 45th day before the last day of instructions. [Section 21.206, Texas Education Code]  Limiting the reduction in force for program changes to the non-renewal process unduly limits the district’s ability to respond either to a curtailment in enrollment, or to a sudden lack of student response to particular course offerings.  

Permitting the board to define good cause in a manner so as to include circumstances other than teacher conduct is also consistent with Section 21.203(b), Texas Education Code, which requires the board to pre-establish reasons for non-renewal.  Those reasons are not otherwise statutorily defined, but will be affirmed, unless the board has acted arbitrarily, capriciously, or if the action is not supported by substantial evidence . [Section 21.209, Texas Education Code]

As set out in its board policy, JISD has pre-determined that good cause exists when a program change requires the termination of one or more term contract employees.  That employment policy is included in the contract with Ms. Ellis; therefore, it is reasonable to conclude that a reduction in force because of a program change is permitted by Section 21.211, Texas Education Code.

However, that conclusion is not depositive of the issues in this case.  In addition to pre-establishing that good cause for dismissal exists when a program change requires the termination of one or more term contract employees, JISD Policy DFBC (Local) has established precise guidelines for the implementation of that reduction in force, whether that reduction in force is a result of a financial exigency, or of a program change.  Those guidelines are, by their terms, mandatory and not permissive, and include first, the determination of the employment area affected, and then the application of the criteria for decisions to the employees in the affected employment area. 

Employment areas are specifically defined or separated into nine different categories.  While the vocational department of JISD does meet one or more of these defined employment areas, a singular course offering of the vocational department does not.  Indeed, the evidence in this case  shows that the vocational department of JISD was substantially re-organized by adding new courses, discontinuing some, and modifying others.  The conclusion that each course discontinued was a separate employment area would be an unreasonable interpretation of the board’s policy.

Furthermore, the evidence shows that the district did not apply the criteria for decision as mandated by its policy.  The utilization of that criteria is essential to insure that the implementation of a reduction in force be program-specific and not teacher-specific.  Those guidelines are important to preserve both the constitutional and contractual rights of the employees, and the failure to follow those guidelines in this case is fatal to the district’s decision to terminate Ms. Ellis. [Grounds vs. Tolar Independent School District, 856 S.W.2d 417, Tex. Sup. Ct. 1993]


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Officer, I make the following Conclusions of Law:

1.
That a reduction in force because of a program change is sufficient good cause to permit a termination under Section 21.211(a)(1), Texas Education Code;

2.
That an implementation of a reduction in force must comply with the guidelines established by the Board of Trustees in its Policy DFBC (Local); [Grounds vs. Tolar Independent School District, 856 S.W.2d 417 Tex. Sup. Ct. 1993];

3.
That the district failed to comply with those guidelines as a matter of law; and

4.
That the appeal of Respondent, Sondra Ellis, should be granted.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Officer, it is hereby

RECOMMENDED that the contract with Sondra Ellis for the 1996-1997 school year not be terminated; and

RECOMMENDED that Sondra Ellis continue in her employment with the Jacksonville Independent School District.

SIGNED AND ENTERED this 20th day of June, 1996.

BILL R. JONES
Hearing Officer

