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STATEMENT OF THE CASE

Kirk Clark (“Clark”) requested a hearing before a certified hearing examiner, under Section 21.159 of the Texas Education Code, in order to contest a proposed termination of a probationary contract of employment.  Termination had been recommended by the Superintendent of Schools of the Waco Independent School District (“District”).  On September 22, 1999, Clark requested the appointment of a Certified Hearing Examiner to hear the dispute.  Karl R. Quebe was notified on September 28, 1999, of his selection as Certified Hearing Examiner to conduct the evidentiary hearing in this dispute.  This assignment was accepted on September 29, 1999.  On October 5, 1999, a Prehearing Order was issued which set the hearing, established discovery deadlines, and required exchange of documents and publication of a Prehearing Statement by each party.


PARTIES

Karl R. Quebe is the hearing examiner appointed by the State Commissioner of Education.

Petitioner, Waco Independent School District is represented by Peter Rusek, Sheehy, Lovelace & Mayfield, Waco, Texas 76710.

Respondent, Kirk Clark, entered a Pro Se appearance.


PRELIMINARY MATTERS
The teacher, Kirk Clark, failed to comply with the terms of the pre-hearing order in the following respects:

1. Clark failed to provide the school district with documents and witness lists prior to October 13, 1999, and previously ordered;

2. Clark failed to submit the Prehearing Statement to the hearing officer by October 18, 1999, at 3:00 p.m., containing the statement concerning the status of settlement negotiations, a statement of the factual issues, any issues of law, citations of statutes and/or relevant case law, a list of exhibits, a scope of review anticipated by any party, the status of discovery proceedings, the relief requested, a statement of the approximate number of witnesses required, the anticipated length of time for presentation of all evidence, and notice of any outstanding preliminary motions.

3. The teacher contacted the hearing examiner by telephone on the afternoon of October 20, 1999, (the eve of the scheduled hearing) and requested an “emergency continuance”.  The request was denied, pursuant to the provisions of the pre-hearing order, which provided that any motion for continuance filed within 10 days of the date of the hearing would be denied.

4. The teacher, although duly notified of the date, place, and time of the hearing, failed to appear.


NOTICE AND JURISDICTION
This hearing examiner has jurisdiction pursuant to Sections 21.104 and 21.251(a)(2) of the Texas Education Code. 

On October 21, 1999, pursuant to a Prehearing Order signed and issued on October 5, 1999, a hearing on this matter was convened before Karl R. Quebe, TEA certified hearing examiner, at the offices of the Waco Independent School District, located at 501 Franklin Avenue, Waco, Texas.  The hearing was concluded on the same day.  Petitioner, Waco Independent School District, appeared by counsel, and by its authorized representative, Robbie Edwards, Coordinator of Personnel.  Respondent, Kirk Clark, although duly notified of the date, time, and place of hearing, failed to appear.


FINDINGS OF FACT
After due consideration of the credible evidence and matters officially noticed, in my capacity as hearing examiner, I make the following findings of fact by a preponderance of the evidence:

1. Respondent, Kirk Clark, is employed by the Waco Independent School District pursuant to the provisions of a probationary contract for classroom teacher or other professional certified position, dated April 23, 1999, for the 1999-2000 school year (Tab 4 of Exhibit 1).

2. Mr. Clark had been employed by the WISD for the 1998-1999 school year by the provisions of an Emergency Permit Application. 

3. The contract provides, in pertinent part, that it is “conditioned on employee’s satisfactorily providing the certification, service records, teaching credentials, and other information as required by law, the Texas Education Agency, the State Board of Educators Certification, the State Board of Education, or the District”.  Additionally, the contract provides, “Failure of Employee to maintain certification in the position(s) assigned may be grounds for discharge.”

4. On November 17, 1998, Mr. Clark signed an affidavit in connection with his emergency permit for the 1998-1999 school year indicating that he had been advised and understood that his eligibility for permit renewal required him to complete a minimum of six (6) semester hours as specified on his deficiency plan and provide of evidence of successful performance on the competency exam of basic skills and that if he did not complete the required hours and appropriate testing requirements he would not be eligible for permit renewal.

5. The teacher was notified on April 7, 1999, (Tab 5, Exhibit 1) that in order to obtain an Emergency Permit for the 1999-2000 school year, compliance with the following requirements was essential:

5. Verification of acceptance into the alternative certification program;

5. Mastery of all portions of the TASP; and

5. Receipt by the District of Clark’s official college transcripts.

6. The teacher failed to provide official college transcripts to the District.

7. The teacher failed to provide the District with his verification of acceptance into the alternative certification program.

8. The teacher failed to provide the District proof of his mastery of all portions of the TASP.

9. On September 8, 1999, Rosanne Stripling, Superintendent of Schools for the Waco ISD, presented teacher Clark with written notice of her intention to recommend to the Board of Trustees of the Waco ISD that Clark’s contract be terminated for good cause.  (Page 2 of Tab 1 of Exhibit 1).  The stated reasons for termination were as follows:

 

“You have failed to meet the conditions of the contract which is conditioned on employee’s satisfactorily providing the certification, service records, teaching credentials, and other records and information as required by law, the Texas Education Agency, the State Board of Educators Certification, the State Board of Education, or the District.”

10. Mr. Clark has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in the District and in similarly situated school districts in this state.

CONCLUSIONS OF LAW
1.
Jurisdiction is proper under Texas Education Code, Sections 21.104 and 21.251(a)(2).  

2.
The teacher’s failure to provide official college transcripts, proof of mastery of all portions of the TASP, and verification of acceptance into the alternative certification program constitutes a breach of the probationary contract of employment.  Such conduct fails to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state, and constitutes good cause for discharge of the teacher, Kirk Clark.

3. As an alternative finding and holding in this matter, the District’s Motion to Dismiss is meritorious.  The District specifically proceeded in the hearing without waiving its Motion to Dismiss and as an alternate to findings and conclusions regarding Mr. Clark’s breach of contract and the establishment of good cause, I find and conclude that the Motion to Dismiss has merit and should be granted.


RECOMMENDATION
After review of all the credible evidence of record, including exhibits, oral testimony, argument of counsel, written submissions, and briefings, the Examiner recommends that the Board of Trustees of the Waco Independent School District adopt the decision of Superintendent, Rosanne Stripling, to terminate the probationary contract of employment of the teacher, Kirk Clark.

Signed November ___, 1999.







________________________________

Karl R. Quebe

Certified Hearing Examiner


CERTIFICATE OF SERVICE
I hereby certify that I have served a copy of the foregoing recommendation upon the persons named below by placing a copy of this decision in the United States Mail, with postage fully paid as follows:

Kirk Clark, Pro Se

1104 Clover Drive

Waco, Texas 76705

Peter Rusek, Attorney for Waco Independent School District

Sheehy, Lovelace & Mayfield, P.C.

510 N. Valley Mills Drive, Suite 500

Waco, Texas 76710

President of the Board of Trustees of the Waco Independent School District

3500 Franklin Avenue

Waco, Texas 76710

Ms. Rosanne Stripling, Superintendent of Waco Independent School District

P.O. Drawer 27

Waco, Texas 76703-0027

Commissioner of Texas Education Agency

Attention: Ms. Joan Howard Allen, Deputy Chief Counsel

1701 N. Congress Avenue

Austin, Texas 78701-1494

Dated: November __, 1999, at Waco, Texas.

____________________________________

Karl R. Quebe
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