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Statement of the Case
Pursuant to Section 21.251 of the Texas Education Code, the undersigned conducted an evidentiary hearing on June 29, 1999 at facilities provided by the Austin Independent School District (the "District" or "AISD") to determine whether just cause had been established for a termination of a contract of Ms. Mary Sue Bourland, a teacher at Barrington Elementary School.  The parties agreed to a modest extension of time for the undersigned to issue a recommendation as allowed by Texas Education Code Section 21.257, however, such extension is not needed.  The issuance of the Recommendation in this matter was required to be on or before July 18, 1999, and this objective has been met.

Both the District and Ms. Bourland were represented initially by counsel, respectively, Ms. Ann Clarke Snell, and, Mr. Kevin Lungwitz.  About ten days prior to the hearing, with approval of Ms. Bourland, Mr. Lungwitz withdrew as counsel.  Following discussion with the undersigned, Ms. Bourland announced she would represent herself and sought no postponement of the hearing.  The District submitted approximately 90 exhibits and offered oral testimony.  The District also offered written and oral arguments related to the issues involved in the proceeding as well as the statutory guidelines and any pertinent case law.  Ms. Bourland submitted a brief written statement prior to the hearing.  Ms. Bourland failed to appear at the hearing in spite of written and oral notice of the setting.  Ms. Bourland offered no evidence.


Executive Summary
In the following paragraphs, the Examiner offers findings of fact and conclusions of law respecting an ultimate recommendation to affirm the decision of the Board on May 24, 1999, to terminate the contract of Mary Sue Bourland.  The evidence of record establishes a pattern of activities that raise substantial questions as to the ability of Ms. Bourland to effectively perform her duties as a teacher.  The evidence presented establishes good cause for the action of the Board to terminate the contract of Ms. Bourland.


Findings of Fact
After due consideration of the evidence and any matters officially noticed, the Examiner makes the following findings of fact.

1.
On February 2, 1999, Ms. Joan Vasbinder formally recommended to Interim Superintendent A. C. Gonzales that the AISD terminate the contract of Mary Sue Bourland.  (AISD Ex. 28.)  Ms. Vasbinder’s recommendation was not based on a single incident or shortcoming.

2.
AISD’s primary teacher appraisal commencing in school year 1998-99 is the Professional Development System for Teacher Appraisal (PDSTA).  This appraisal provides for goal setting for teacher/students, a preliminary evaluation, corrective action/suggestions, walk-through assessments, formal assessments,  and a summative or follow-up evaluation.  (AISD Ex.9, 17, 19, 33, 48, 74.)

3.
A formal notice of unsatisfactory performance by Ms. Bourland was issued by Ms. Vasbinder referencing several unrelated incidents during the 1998 Fall semester on January 5, 1999.  Issues of "concerns" included quality, accuracy and effectiveness of oral and written communication and unprofessional behavior.  (AISD Ex. 19.)

4.
Admission, Review and Dismissal (ARD) Meetings are an integral part of Special Education services provided by AISD as such meetings form a basis for instruction, goal setting and progress evaluation for the individual student’s needs.  The collective efforts of the ARD group are dependent upon accurate input from participants.  Ms. Bourland failed to attend, was disruptive or unprofessional at several such meetings.  (AISD Ex. 2, 3, 4.)

5.
Ms. Bourland received two walk-through evaluations on December 16, 1998, and January 25, 1999, that questioned the activity involved during a particular class.  On January 5, 1999, a Performance Development Plan was issued to Ms. Bourland citing specific needs of improvement, seeking immediate attention thereto, and describing how subsequent  evaluations will be made.  (AISD Ex. 9 and 10.)

6.
Ms. Bourland failed to timely alert supervisors and/or parents of a suicide threat by a student during late January, 1999.  Further, Ms. Bourland failed to supervise a student interrupting another class.  (AISD Ex. 23-26.)

7.
During the formal observation on February 2, 1999, Ms. Bourland did not grasp the process of teaching basic skills.  (AISD Ex. 27.)

8.
Ms. Bourland failed to keep confidential material related to a student that had self-inflicted a serious wound.  (AISD Ex. 29-31.)

9.
The Written Observation Report was issued February 9, 1999.  (AISD Ex. 33.)

10.
Placed on a grading matrix, the Report results yielded an unsatisfactory rating for Ms. Bourland.  (AISD Ex. 33.)

11.
On May 10, 1999,  a student was able to wander from Ms. Bourland’s class to make a 911 call.  (AISD Ex. 56.)

12.
AISD offers an exhaustive manual to guide special education teachers, including those teaching autistic students, and various seminars or conferences are available to special education teachers.  (AISD Ex. 38-42, 69-70.)  Standards of expectations, performance and measurement are also published by AISD.  (AISD Ex. 72.)

13.
The manual sets forth various reasons which constitute good cause for termination.  (AISD Ex. 70.)

14.
On May 24, 1999, the Board proposed termination of Ms. Bourland's employment.  (AISD Ex. 63, 64.)

15.
Ms. Bourland issued a goal sheet for students, generally, on September 9, 1998, which was adopted in her appraisal.  (AISD  Ex.9.)  The objective of a grade level improvement for each student's reading was not met.  (AISD Ex. 9, 61.)

16.
Ms. Vasbinder reported weakness in Ms. Bourland’s performance in a lack of judgment, lack of professionalism, little or poor follow-up on suggestions, poor reporting and supervisor concerns of the learning environment.  (AISD Ex. 50.)

17.
Individual learning plans, progress evaluation and goals are established for Special  Education Students taught by Ms. Bourland.  Compliance with federal and state law, district policy and practice, and fundamental fairness require attentive plans and observation, timely and accurate recording of student performance and preparation by Ms. Bourland.

18.
Several Supervisors or resource staff personnel have offered support to Ms. Bourland.  All of these District personnel have personally observed Ms. Bourland in the performance of duties, whether in the classroom, at ARD meetings, or in training reviews.

19.
Concerns raised by such supervisors or resource personnel relative to Ms. Bourland's performance include failing to attend ARD meetings, lack of attention to individual academic levels of students, unprofessional activities during school day, poor record keeping, failure to know objectives and levels of students and lack of follow-up  on suggestions or requests.

20.
No District supervisors or resource personnel objected to the termination of Ms. Bourland.

21.
Although improvements were made, Ms. Bourland did not successfully complete objectives of the Performance Development Plan.

22.
Ms. Bourland was advised both orally and in writing about her shortcomings.

23.
Ms. Bourland failed to appear at the hearing.

24.
Ms. Bourland offered no evidence or witnesses in support of her position.


Discussion
AISD has met its burden of proving by the preponderance of evidence that good cause exists for the termination of Ms. Bourland's employment.  Although Ms. Bourland has tried to explain away various lapses in performance or judgment suggesting a vendetta by Ms. Vasbinder, she presented no evidence.  The evidence taken as a whole leads to the conclusion that a person of ordinary prudence would have done something different in the circumstances.  The pattern of activities by Ms. Bourland provides a good cause for discharge as it is inconsistent with the continued existence of an employer/employee relationship.  The District's Exhibit 50 sets out various matters that can call for the termination of an employee.  The evidence supports a finding that Ms. Bourland's performance and judgment did not measure up to what a reasonably prudent teacher could be expected to provide.  Efforts at remediation have been only partially successful and continued lapses of judgment present the District with more than adequate evidence to end the employer/employee relationship.

There is no dispute that Ms. Bourland has a genuine interest in children, but the education of special education children, including autistic children, requires a duty of care and attention to detail that has not been demonstrated by Ms. Bourland.  The evidence of record reveals that the proposed termination is not the result of a single act or incident, but an accumulation of incidents and judgment calls over the last couple of semesters.  Without any witnesses or evidence in support of Ms. Bourland, the District’s evidence is effectively unrebutted.

Even though some of the instances and experiences of some of the supervisors or resource personnel relate to a timeframe prior to the school year 1998-1999, the clear present sense evaluations of such witnesses were unfavorable.  Finally, the person most responsible for the decision of whether or not Ms. Bourland should continue in her position at Barrington Elementary School, Ms. Vasbinder, specifically stated, after reviewing the evidence presented in the record, that her recommendation to terminate Ms. Bourland would remain the same.

For these reasons, the Examiner concludes that Ms. Bourland has provided the District with incidents and episodes which constitute good cause for termination of her employment, specifically, inefficiency in performance of duties, failure to comply with official directives from administrative personnel and failure to exercise good, professional judgment as generally recognized by the District.


Conclusions of Law
1.
Pursuant to Texas Education Code Section 21.211(a), the Board of Trustees of the Austin Independent School District may terminate the term contract between the District and Ms.  Bourland at any time for good cause as determined by the Board.

2.
The hearing was conducted pursuant to Texas Education Code Section 21.1251, at Ms. Bourland's request after receiving notice of a proposed decision to terminate her term contract.

3.
Ms. Bourland's inefficiency in the performance of her duties constitutes good cause for termination.

4.
Ms. Bourland's failure to minimally fulfill requirements and objectives of student goals pursuant to special education students' IEP is contrary to state law and constitutes good cause for termination.

5.
Ms. Bourland's failure to follow official directives constitutes good cause for termination.

6.
Ms. Bourland presented no evidence to rebut argument and evidence presented by the District.


Recommendation
Petitioner's recommendation should be sustained.

Respectfully submitted,

______________________________________

Charles E. Munson, Independent Hearing Examiner
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Attn:   Ms. Joan Howard Allen, 

Deputy Chief Counsel

1701 North Congress Avenue

Austin, Texas   78701-1494

_______________________________________

Charles E. Munson

6

