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I.    PROCEDURAL HISTORY
This proceeding arises from the notice of termination of Mr. Uko Uche, a teacher in the Dallas Independent School District.   Notice of termination was given to Respondent on or about July 25, 2001.  The parties did waive the 45 day time frame in this matter.  This matter was heard commencing on October 18, 2001.


II.    MATERIAL FACTS AT ISSUE
The primary facts at issue in this matter are:  whether or not Respondent’s actions during the 2000-2001 school year at the Dallas ISD constituted cause sufficient to justify Respondent’s termination from employment by Petitioner. 


III.    ISSUES OF LAW
The issues of law before the Hearing Examiner are: 

(i) whether Respondent’s actions during the 2000-2001 school year constituted a failure or refusal to comply with policies, orders and directives of the Board General Superintendent and/or his designees in violation of DF-(Local) #2; 

(ii) whether or not Respondent’s actions during the 2000-2001 school year were contrary to and inconsistent with the ordinary standards set by the performance and conduct oof other professional public employees of the Dallas ISD in violation of DF-(Local) #2; 

(iii) whether Respondent’s actions during the 2000-2001 school year constituted a failure of Respondent to use his best efforts in carrying out his professional duties and responsibilities as a teacher in violation of DF-(Local) #3; 

(iv) whether Respondent’s actions during the 2000-2001 school year constituted inefficiency, incompetence, or inability to perform assigned duties in violation of DF-(Local) #13; 

(v) whether Respondent’s actions during the 2000-2001 school year constituted insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors in violation of DF(Local) #20; 

(vi)  whether Respondent’s actions during the 2000-2001 school year constituted conduct or behavior that causes the public, students or employees to lose confidence in the administration and integrity of Dallas ISD in violation of DF(Local) #24; 

(vii) whether Respondent’s actions during the 2000-2001 school year constituted failure to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of Respondent as an employee detrimental to the best interests of Dallas ISD in violation of DF(Local) #25; and 

(viii) whether Respondent’s actions during the 2000-2001 school year constituted “good cause” under Texas law for termination of his contract prior to its expiration in violation of DF(Local) #32.              


IV.    FINDINGS OF FACT
Respondent, Uko Uche, has been teaching with Dallas ISD for approximately eleven years.  (P. 156, L. 17).  He has been an educator for approximately twenty-one (21) years. (P. 156, L. 18).  Respondent was reassigned to work a Moises Molina High School as a World Geography teacher for the 2000-2001 school year.  Because he was new to Molina, Respondent was designated as a “Floater” teacher.  (P. 32, L. 19) This meant that Respondent had no permanent classroom and was bound to move many of his teaching aids from classroom to classroom with the benefit of a cart.  Respondent, however, was not alone in this.  The evidence was that during the 2000-2001 school year, there were approximately thirty-five (35) floater teachers at Molina, ranging from first year teachers to veteran teachers in their first two years at Molina. (P. 33, L. 18)  Some of these teachers were compelled to move from classroom to classroom on various floors of the school.  The evidence at trial was that Respondent floated only on the second floor of the school.  In an attempt to compensate these floater teachers, classroom teachers were obligated to provide space in cabinets and bulletin boards in their rooms for each floater using their room.  (P. 197, L. 19) Although Respondent denies that this occurred, the fact  is  borne out in testimony throughout the proceeding by Mr. Patton, Ms. Anderson, and Ms. Kimm.  

The testimony is uncontroverted that, at least throughout the initial six weeks of the 2000-2001 school year, Respondent, along with all other World Geography teachers, had classes of between 47 and 54 students.  The testimony was that this number was reduced considerably after “Leveling” occurred following the initial six week period of classes in late September or early October, 2000.  (P. 342, L25)

The allegations regarding Respondent’s performance commenced on or about October 25, 2000, when Molina Principal Linda Kimm conducted her initial classroom observation of Respondent.  Ms. Kimm’s observation identified the following: 

(i)   students being off task (P. 470, L. 24); 

(ii)  Respondent failing to redirect the behavior (P. 471, L. 4); 

(iii) students not having their notebooks (P. 471, L. 7); 

(iv)  students not having textbooks (P. 471, L. 8); 

(v)  Respondent’s gradebook not in view (P. 471, L. 8); 

(vi) the level of questions being asked to the students (P. 471, L. 14); 

(vii) no reteaching occurring (P. 471, L. 22); 

(viii)no current student work displayed (P. 472, L. 2); 

(ix)  no effective handling of discipline in the classroom (P. 472, L3); and 

(x)  no cognitive educational approach in the classroom (P. 472, L. 10).  

These items were also outlined in Employer’s Exhibit 3, wherein certain recommendations to correct these matters were made to Respondent.  Following this observation, Ms. Kimm requested a conference with Respondent on October 25, 2000 to discuss her observation. (P. 47, L. 24; P. 471, L. 1-25; P. 472, L. 1-25) This conference is memorialized in Employer’s Exhibit 4.   During the October 25, 2001 conference, Ms. Kimm expressed her concerns about her observations on October 25,2000. In conclusion, Ms. Kimm instructed Respondent to “Please follow these instructions: 

1.  Develop and implement a classroom discipline plan; 

2. Get students to settle down and listen to you; 

3. Get students on task; 

4. Expect all your students to have a World Geography notebook; 

5. Expect your students to have their textbook; 

6. Always have your gradebook; 

7. Ask students higher level thinking questions; and 

8. Write the assignments on the overhead or whiteboard.  

Although Respondent denies discussing these matters with Ms. Kimm during a conference, he did sign and date this Memorandum.  

On October 31, 2000, Ms. Stephanie Hall, Dean of Instruction, conducted an observation of Respondent’s classroom, which is memorialized in Employer’s Exhibit 6.  Ms. Hall identified the  following problems: 

(i) eight of eleven students present did not have student folders; 

(ii) no lesson plans for October 16-19, October 23, 27 or October 31; 

(iii) no indication of the assignment to students; 

(iv) seven out of eleven students were off task. Respondent addressed this matter approximately one hour into the class.  

Following Ms. Hall’s observation, a conference was held on November 1, 2000 wherein Ms. Hall made numerous recommendations “to be implemented as soon as possible.”   Once again, Respondent denies conferencing with Ms. Hall and only signing and dating the memorandum at the request of Ms. Hall.  These matters are memorialized in Employer’s Exhibit 7.

Also, on November 1, 2000, Respondent attended a conference with Ms. Kimm, Ms. Hall, and Ms. Anderson, Respondent’s “Buddy Teacher” at Molina. (Employer’s Exhibit 5) At this conference the parties discussed the damage done to Ms. Anderson’s property in her room during Respondent’s period.  The memorandum memorializing this conference states that Respondent commented that the students do not listen to him and “just behave very badly.”  Ms. Kimm made four recommendations to Respondent at that time: 

1. Take control of your classes and establish a discipline plan; 

2. Implement consequences for misbehavior; 

3. Make sure students do not touch any of Ms. Anderson’s belongings; and 

4. Keep your students engaged in learning activities. 

On January 10, 2001, Ms. Kimm again observed Respondent’s classroom.  This observation is memorialized in Employer’s Exhibit 9.  Upon review of the observation form, it appears that Ms. Kimm identified many of the same problems as she observed on October 25, 2001, to wit: 

(i)  Students were observed off task, 

(ii) students were talking among themselves, 

(iii) inattentiveness, 

(iv) students off task.  

In connection with her observations and conclusions made therein, Ms. Kimm requested a conference with Respondent on January 11, 2001.  (P. 477-480)   A conference was held on January 11, 2001 and memorialized in a memorandum dated January 17, 2001.  This is referenced at Employer’s Exhibit 10, wherein, Ms. Kimm directed Respondent to “implement these recommendations immediately”:

1. Keep students consistently on task. . .

2. Establish an implement an effective discipline management plan. . . 

3. Make sure all students have World Geography notebook. . . . .

4. When asking questions, ask individual students specifically, to avoid everybody yelling at the same time.

5. Ask questions about the countries, cultures, government, not just about the locations.           

6. Give handout of countries with borders to facilitate students locating them.

7. Also have transparency with answers for students to check their answers.

8. Visit and observe other teachers to gain knowledge of; classroom management, effective learning strategies and questioning techniques.

9. Attend training in effective classroom management techniques and effective teaching strategies.

On February 23, 2001, Respondent’s classroom was observed by Mr. Dan Patton.  Mr. Patton’s observation disclosed the following:

10. No teaching occurring nor students engaged during the first thirty minutes of the class.

11. Respondent was unable to produce his student folders nor were students able to produce notebooks

12. Respondent continued to teach when a majority of students were off task.

13. Only one of sixteen students participated in bell ringer.

14. No evidence of established classroom procedure or routines.

15. Respondent failed to direct some of his questions to specific students resulting in choral responses; and

16. Respondent asked students questions from the lower level “knowledge” categoryh of Bloom’s Taxonomy.

This observation is memorialized in Employer’s Exhibit 11A.

Following his observation, Mr. Patton requested a conference with Respondent which conference was held on March 1, 2001 and is memorialized in Employer’s Exhibit 11B.  During that conference, Mr. Patton identified those matters which he observed and made specific directives to Respondent.  (Employer’s Exhibit 11B)   Respondent acknowledged his receipt of this memorandum as evidenced by his signature on that document.

On February 27, 2001, Mr. Leo Vasquez, an assistant principal at Molina observed Respondent’s classroom.  (P. 284, L. 18).  Mr. Vasquez identified the following: 

(i) climate was okay (P. 285, L. 9); 

(ii) only three of fifteen or twenty students had folders (P. 285, L. 13); 

(iii) none of the students had a syllabus (P. 285, L. 18); 

(iv) Mr. Vasquez confiscated a book of passes a student had stolen (P. 285, L. 22); 

(v) there was not too much work in folders (P. 286, L. 1); 

(vi) grade book was current (P. 286, L. 3); 

(vii) only two students answering out of twenty (P. 286, L. 9); 

(viii) no teacher monitoring (P. 286, L. 22); 

(ix) students not taking class seriously (P. 287, L. 1); and

(x) five girls without referral in the halls (P. 287, L. 10).

Pursuant to a previous request made by Ms. Kimm, On March 8, 2001, Respondent provided a memorandum to Ms. Kimm outlining his observations of three teachers at Molina.  (Employee’s Exhibit 6).  In addition, although not dated, Respondent provided a “Reflection and Summary” of the workshop on “At Risk Students” which he was also required to attend.  (Employee’s Exhibit 7).

On March 20, 2001, Ms. Hall, again observed Respondent’s classroom.  (Employer’s Exhibit 12).  At that time, Ms. Hall’s observation revealed the following: 

(i) only one of twenty students had student folders; 

(ii) students arrived late after the tardy bell; and

(iii) students had heads down, were talking and not engaged in the lesson and were off task. (P. 393) 

As a result of her observations on March 20, 2001, Ms. Hall made numerous recommendations to Respondent.

On March 30, 2001, Mr. Patton again observed Respondent’s classroom.  (Employer’s Exhibit 13).  Mr. Patton observed the following: 

(i) students off task; 

(ii) no teaching occurring or students engaged in any instructional assignment; 

(iii) no evidence of established classroom prodecure/routines; 

(iv) Respondent continued to teach when majority of class were off task; 

(v) no students folders; and 

(vi) Respondent was unorganized in class.   

In connection with his observation of March 30, 2001, Mr. Patton requested a conference with Respondent on April 3, 2001.

On April 3, 2001, Mr. Patton conferenced with Respondent, discussing those matters which were revealed during his observation. (Employer’s Exhibit 14).  In this memorandum, Mr. Patton advised Respondent that he performance did not meet expectations.  Respondent signed acknowledging receipt of this memorandum.  Although, Respondent was advised that he had an opportunity to dispute any of the findings throughout each of the above referenced observations and conferences, he wholly  failed or refused to do so.  It is most significant to note that Respondent failed to respond to this particular memorandum.

On April 3, 2001, Mr. Patton provided Respondent with a memorandum advising him that his performance failed to comply with his prior directives and Respondent’s own Instructional Improvement Plan.  He than directed Respondent to review and follow the six directives previously provided on March 1, 2001.  (Employer’s Exhibit 15).

On April 9, 2001, Respondent advised Ms. Kimm that his gradebook had been taken by students.  At that time, Ms. Kimm reprimanded Respondent and demanded that the students return the gradebook.  (P. 490).

Also on April 9, 2001, Ms. Kimm observed Respondent’s classroom.  (Employer’s Exhibit 16).  Ms. Kimm testified that this observation was wholly unrelated to the report that Respondent’s gradebook was stolen.  This observation revealed students off task; problems with classroom management and discipline problems.  Ms. Kimm did note, however, that Respondent’s gradebook had been stolen.  In her testimony, she indicated that she did not penalize Respondent for this in her observation. (P. 484).

On April 12, 2001, Ms. Kimm held a conference with Respondent to discuss her observations of April 9, 2001.  (Employer’s Exhibit 17).  In conclusion, Ms. Kimm specifically advised Respondent to “implement” each of her recommendations.   She also advised Respondent that since he had consistently failed to implement recommendations previously made, the possibility existed that she would recommend Respondent’s termination.  Ms. Kimm also informed Respondent that during the contract consideration period, he could resign without penalty.  A statement which apparently caused some confusion and will be discussed at a later point.

On April 26, 2001, Ms. Hall conducted Respondent’s Summative Conference.  During this conference, Ms. Hall apparently discussed all previous observations and conferences held involving Respondent.  Ms. Hall concluded that “in view of the major concerns regarding ineffectiveness in [Respondent’s] job performance, a ‘less than expectation’ summative evaluation must conclude for the school year 2000-2001.”  (Employer’s Exhibit 18).   Once again, Respondent signed and dated this memorandum and wholly failed to dispute any of its findings.

Employer’s Exhibit 19 summarizes the goals for Respondent for the 2000-2001 school year and final evaluation on April 27, 2001.  Respondent signed and dated this form.  

Respondent maintained in his testimony that he requested an independent party to see him teach.  (P. 177, L. 25).  Respondent testified that this request was rejected.  Ms. Kimm’s testimony was that Respondent never requested any specialist.  (P. 534, L. 17).  

In or about June 2001, Ms. Kimm forwarded documentation to personnel recommending Respondent’s termination. (P. 513, L. 11)


V.    DISCUSSION
The facts of this case turn on whether or not Respondent failed to meet and implement the standards and recommendations set forth in his IIP and recommendations of the administration and his peers at Molina thereby constituting adequate grounds for his termination.  An addition item of discussion focuses upon whether Respondent is entitled to remediation under the circumstances of this case.

It is the burden placed upon the Petitioner to establish, by a preponderance of the evidence that Respondent violated at least one of those Board policies identified in the Issues of Law recited supra.  It is the further burden placed upon the Petitioner to establish that Respondent is not entitled to remediation under these circumstances.  A violation of any one of the above policies may constitute sufficient grounds for termination.

The Examiner will give due weight to the Board Policies, documentary evidence, facts and testimony elicited at the hearing.

The primary issue in this proceeding focuses on whether or not the actions of Respondent in this matter constituted violations of Dallas ISD Board policies thereby substantiating a finding of good cause for purposes of his termination.  The next issue before the Examiner is whether or not Respondent is entitled, as a matter of right, to remediation for his actions.  

Good Cause
The only statutory basis for terminating a term contract is “cause.”  The cause standard does not allow a contract to be terminated lightly.  Cause involves a failing that the ordinary prudent employee would avoid and must be of such level that the continued existence of the employer-employee relationship is called into question.  Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999).   An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  Larry Baker v. Rice Independent School District, Docket No. 227-R2-493 (Comm’r Educ. 1995).   Good cause is a high standard and any failures must be of a serious nature to substantiate any termination so based..  

Observations of Respondent
Petitioner’s recommendation to terminate the employment of Respondent is based wholly on a series of classroom observations conducted by various members of the Molina High School administration and faculty.  Throughout his tenure at Molina High School during the 2000-2001 school year, Respondent’s classroom was observed on no less than seven occasions by four different members of the Molina administration and faculty.  Each observation was accompanied by a conference between the appropriate observer and Respondent.  Although Respondent has testified that he has no recollection of many of these conferences, it defies logic and the testimony of numerous witnesses that such conferences did, in fact, not occur.  A review of each observation reveals a disturbing pattern of Respondent’s failure to enforce ordinary classroom discipline and the necessity to redirect students who are off task.  Although it is likely that Respondent did make referrals on certain students, such referrals apparently made very little impression on the students.  In fact, judging by certain referral based hypothetical questions posed by counsel for Respondent, it is apparent that Respondent made numerous referrals.  If such was the case, this sets another disturbing pattern of a lack of discipline in Respondent’s classroom. 

Each conference involving Respondent was memorialized in memorandum form and signed by Respondent.  The testimony was that Respondent was provided with an opportunity to refute the allegations.  Each time he wholly failed or refused to do so.  Respondent’s explanation is that he did not wish to be labeled a “disobedient” person.  He maintains that he did not submit written rebuttals to the memoranda because he did not know that he was “supposed” to do. “[I]n effect, [Respondent] did not realize that he had to do that or could do that.”  It should be further noted that each memorandum specifically and succinctly stated that Respondent had the right to present a written response within a set number of days.  There is no evidence, either in testimony or documentary, that would lead any reasonable person to believe that Respondent could not or should not provide a written response to the allegations made in each memorandum.  Noone, other than Respondent, has provided any testimony that doing so would label Respondent as a “disobedient” person.  

Further, other than testimony based upon Respondent’s own suspicions,  there is no evidence whatsoever, that the goal of the administration was to “document the file sufficiently so Uche could be terminated.”   Much is made of the statement made by Ms. Kimm in Employer’s Exhibit 17, wherein she states, in pertinent part: “I also informed you that during the contract consideration period you could resign without penalty.”  Ms. Kimm testified that this “contract consideration period” is a defined period in which any teacher could voluntarily resign without penalty.  There is no evidence that this statement was made in an effort to coerce Respondent to resign.  Rather, this appears to be nothing more than a notification likely disclosed to all teachers.  Taking this point in the light most favorable to Respondent, however, one should read this sentence in the overall context of Employer’s Exhibit 17.   As of April 20, 2001, Respondent had received approximately seven  negative observations and reviews.   In her April 20, 2001 memorandum, Ms. Kimm advised Respondent as follows: “Since you have consistently failed to implement the recommendations I have made, I informed you of the possibility that I would recommend your termination.”  The advisory that Respondent could resign without penalty during the contract consideration period is nothing if not consistent with Ms. Kimm’s overall tone of her April 20, 2001 memorandum to Respondent.

Respondent seems to place great weight and reliance upon the observations of Mr. Leo Vasquez in disputing previous and subsequent observations.  In fact, the testimony of Mr. Vasquez and the deficiencies identified in his observation are consistent with those identified by Ms. Kimm, Ms. Hall and Mr. Patton.  It is significant to note that Mr. Vasquez’ observation occurred on February 27, 2001.  Subsequent to this observation, Respondent was observed by Ms. Hall on March 20, 2001, by Mr. Patton on March 30, 2001, and by Ms. Kimm on April 9, 2001.  Mr. Vasquez made certain recommendations as did Mr. Patton, Ms. Hall and Ms. Kimm.  Each observation and conference subsequent to Mr. Vasquez’ observation seemed to identify the same deficiencies and violations as those observations prior to February 27, 2001.   None of the observations can be considered a very positive endorsement of Respondent’s performance during the 2000-2001 school year.  

Throughout the proceeding, Respondent seems to allude to a defense of discrimination. In that connection, Respondent takes the position that Ms. Kimm advised him that he would be better off teaching at Kimball High School where there were more African American students, implying that Respondent could not teach Hispanic students.  Judging by the number of African American teachers called as witnesses, including the Department chair selected by Ms. Kimm, this allegation of discrimination simply has no basis in fact or logic.

Much is also made of the distinction between a “directive” and a recommendation.  Respondent seems to forward the argument that the matters raised by each of the observers were merely recommendations which Respondent was under no obligation to implement.  In fact, although these matters were referenced as “recommendations,” Respondent was specifically instructed to implement the same.  On several occasions, these were identified as “directives” to Respondent.  Nevertheless, this constitutes nothing more than a matter of semantics and the fact remains that Respondent was provided with various recommendations in an effort to assist him and he wholly failed or refused to implement them.

Remediation    

Finally, although he has provided no authority for his position,  Respondent argues that he is entitled to remediation in this case.  The Commissioner of Education addressed this issue in numerous separate decisions.  Those cited to this Examiner included, Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999); Richard Rosenbaum v. Bridgeport Independent School District, Docket No. 134-R1-397 (Comm’r Educ. 1997); and Poleda Glanton v. Longview Independent School District, Docket 066-R1-994 (Comm’r Educ. 1996).  

In Weatherwax, the Petitioner’s  employment was recommended for termination due to her “disregard of directives, policies and standards of ethics” set forth by the Fort Worth ISD.  Weatherwax, however, contended that, due to her circumstances, she was entitled to remediation rather than termination.  In response the Commissioner of Education outlined, in detail, the various general circumstances under  which remediation would or would not be available.  Generally, “an opportunity for remediation is required in many cases because the ordinary prudent employee is not perfect.  Average employees do make mistakes and do need guidance.”  See Weatherwax at 5-6.   Remediation, however, “is not required in every termination case.  The issue is whether a teacher’s conduct rises to the level of good cause.”  Weatherwax at 6.   As a practical matter, the Commissioner has given guidance as to when remediation is required prior to termination.  In Carpenter v. Daingerfield-Lone Star Independent School District, Docket No. 010-R2-994 (Comm’r Educ. 1995) as cited in Weatherwax at page 6, the Commissioner stated that,  “[A]s a general rule, remediation is not required when the situation is serious and the teacher’s action involves fraud, theft or deceit.” . . . Remediation is not required if the action is egrigious.  Peck v. Texas School for the Blind, Docket No. 069-R2-1287 (Comm’r Educ. 1990);  Threats and an explosive temper required no remediation.  Rosenbaum v. Bridgeport Independent School District, Docket No. 134-R1-397 (Comm’r Educ. 1997); actions that pose mental or physical harm to students or employees are not remediable.  Littleton v. Fort Worth Independent School District, Docket No. 106-R2-390 (Comm’r Educ. 1993); and, finally, no further remediation was needed when a teacher used mild profanity after being told not to use profanity.  Glanton v. Longview Independent School District, Docket No. 006-R1-994 (Comm’r Educ. 1996).  


VI.  CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings, I make the following Conclusions of Law:

17. The Texas Education Agency has jurisdiction of this matter.

18. A district must make substantial efforts to ensure that an alternative certification teacher is provided with assistance in learning the teaching profession.  19 TAC 137.231(b) (13).

19. Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

20. The proposal for termination is a result of Respondent’s performance during the 2000-2001 school year at Moline High School.

21. Remediation is not an independent right.

22. Remediation is not required in all cases.

23. In a termination case the standard is good cause.  Good cause may be shown even if remediation is not offered.  In some cases, an employee’s actions will be sufficient to constitute good cause without an opportunity to remediate.  In other cases, an employee’s actions will only constitute good cause if the employee is given an opportunity to remediate and the employee fails.

24. In general, an employee who refuses to admit error need not be offered remediation.

25. Respondent was one year into a three year contract with Petitioner.

26. To terminate a continuing contract,  a term contract, or a probationary contract during the contract term requires that the school district show good cause.  Texas Education Code Sections 21.104, 21.156, 21.111.

27. Respondent was not entitled to remediation as a matter of law or of right.                        

28.  Petitioner has good cause to terminate Respondent’s employment based upon Respondent’s performance during the course of the 2000-2001 school year at Molina High School as  borne out in each of the classroom observations, his failure to implement recommendations made during each conference and his failure to respond or refute any of the allegations made during each observation and conference.

29. Respondent’s actions constitute a failure or refusal to comply with policies, orders and directives of the Board General Superintendent and/or designees in violation of DF-(Local) #1

30. Respondent’s actions were contrary to and incosistent with the ordinary standards set by the performance and conduct of other professional public employees of Dallas ISD in violation of DF-(Local) #2.

31. Respondent’s actions constitute failure of Respondent to use his best efforts in carrying out his professional duties and responsibilities in one or more of the following areas: (1) creating a climate for learning in the classroom; (2) instilling a desire for learning in the classroom; (3) improving teaching techniques; (4) striving consistently to improve student academic performance or teaching performance through participating in staff training/development programs; and (5) consistent lack of student improvement or growth in violation of DF-(Local) #3.

32. Respondents actions constitute conduct or behavior that causes public, students, or employees to lose confidence in the administration and integrity of Dallas ISD in violation of DF-(Local) #24.

33. Respondent’s actions constitute failure to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of Respondent as an employee detrimental to the best interests of Dallas ISD in violation of DF-(Local) #25.

34. Respondent’s actions constitute good cause under Texas law for termination of his contract prior to its expiration in violation of DF-(Local) #32.

35. Petitioner has good cause to terminate Respondent’s employment due to his failure to comply with the goals set out in his Instructional Improvement Plan.

36. The decision of the Board of Trustees to terminate the Respondent’s contract of employment was neither arbitrary or capricious.

37. The decision of the Board of Trustees to terminate the Respondent’s contract of employment was supported by substantial evidence


VI.   CONCLUSION
Based upon the testimony, documentary evidence, facts, and exhibits  in this matter, the Examiner finds, by a preponderance of the evidence, that Respondent has violated Dallas            ISD Board Policies by his performance during the 2000-2001 school year at Molina.   It is further recognized that the nature of Respondent’s actions is of such a serious nature as to justify his termination in this case.   

Although remediation is an option available to Respondent and others similarly situated, it is neither required or available in every termination case.  Ann Weatherwax v. Fort Worth Independent School District, Docket No. 080-R2-1298 (Comm’r Educ. 1999) The necessity for remediation to cure unacceptable conduct is determined on a case by case basis.  Polenda Glanton v. Longview Independent School District, Docket No. 006-R1-994 (Comm’r Educ. 1996).  It could be argued, however, that Respondent was provided with at least seven opportunities to correct his performance while at Molina.  In addition, he was provided with a “buddy” teacher, Ms. Anderson, to assist him.  For the foregoing reasons, the Examiner finds that Respondent is not entitled to remediation in this case.

Further, Respondent requests that this Hearing Examiner recommend that Respondent be transferred to another school and be placed on probation for the 2001-2001 school year.  The purpose of this proceeding was to determine whether or not grounds existed to justify the recommendation for Respondent’s termination.  The Hearing Examiner is without the authority to recommend a transfer or probationary period for Respondent.

The facts, as they have been presented before the Hearing Officer indicate that throughout the 2000-2001 school year, Respondent violated various Dallas ISD Board Policies then in effect, which violations constitute sufficient basis for his termination.


VII.    RECOMMENDATION
Petitioner, through counsel, Robinson, West & Gooden, has requested that Respondent’s employment be terminated for good cause shown.  Based upon the documentary evidence, facts as presented by both Petitioner and Respondent, and testimony elicited at the hearing of this matter, it is the recommendation of this Hearing Examiner that the employment of Respondent be terminated for good cause shown.

Accordingly, Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this _____ day of ____________________, 2001.

__________________________________

PAUL FRANCIS MCNULTY

CERTIFIED HEARING EXAMINER

TEXAS EDUCATION AGENCY
�Respondent’s testimony was that the “Leveling” process occurred sometime in December 2000.  


�Respondent’s gradebook was apparently returned to the main office Monday following the date it was reported stolen by Respondent.





