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This is a proceeding pursuant to the Texas Education Code Subchapter F, §21.251 (a)(3).  The Petitioner, Dallas Independent School District, (hereinafter "Petitioner", "School District" or "Employer") notified Respondent Frederick Harper (hereinafter "Respondent", "Teacher" or "Employee"), via letter dated November 19, 1999 that it was recommending that he be suspended without pay.  Thereafter, Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a Certified Independent Hearing Examiner, was assigned to this matter pursuant to §21.254.  Counsel for Petitioner and Respondent each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Craig A. Capua of Robinson, West & Gooden, P.C. of Dallas, Texas.  Respondent was represented by Ray Jackson of Dallas, Texas.  The hearing was conducted before this Certified Independent Hearing Examiner in accordance with §21.256 on February 28, 2000, at which time Petitioner and Respondent were allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas, the Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of testimony the undersigned took this matter under advisement.  Counsel for the parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law. 

PRELIMINARY STATEMENT

To the extent that a finding of fact, conclusion of law, or anything set forth in the discussion should be one of the other, it is hereby so deemed to be so, and is adopted as each.

FINDINGS OF FACT

Having received the post-hearing brief(s) and proposed finding(s) of fact and conclusion(s) of law, and after  consideration of the pleadings, the evidence, any matters officially noted, the brief(s) and other memoranda of the parties, and the arguments of counsel, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned Certified Independent Hearing Examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
At all times relevant to the issues in this proceeding, Respondent Frederick Harper was an employee of Petitioner employed as a high school teacher at North Dallas High School in Dallas, Texas.


3.
The parties entered into a probationary contract on August 10, 1999, by which the Petitioner agreed to employ Respondent for the scholastic year 1999-2000. (Pet. Ex 1). 


4.
The Contract identified above provided that the Board may terminate the Teacher's Contract or suspend the Teacher for good cause, good cause being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the State of Texas.  (Pet. Ex 1).


5.
By letter dated November 19, 1999, the Petitioner Dallas Independent School District notified Respondent Frederick Harper that he would be suspended without pay for good cause.  (Pet. Ex 1).


6.
The letter indicated that the recommendation was being made under the following policy provisions:



Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local #1)



Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local # 2)



Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local # 24)



Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)



Any other reason constituting "good cause" under Texas law.  (DF-Local # 32)



Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases.  (DC-Local p. 8 of 10)

 
The letter further stated that the recommendation was made for the following specific reasons, individually and collectively:



You have been indicted for the felony offense of sexual assault. (Pet. Ex 1).


7.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business.  (Pet. Ex 1). 


8.
The letter informed Respondent of the procedure to be followed in the event he desired to appeal the recommendation, including the right to a hearing before an independent hearing examiner.  (Pet. Ex 1).


9.
Respondent requested a hearing and the undersigned, a Certified Independent Hearing Examiner, was appointed to preside over this matter.


10.
On or about October 26, 1999, the Grand Jury of Dallas County, State of Texas, issued a True Bill of Indictment by which Respondent Frederick Harper was indicted for allegedly committing the offense of sexual assault in violation of section 22.011 of the Texas Penal Code.  (Pet. Ex. 1)


11.
The alleged incident which led to the indictment allegedly occurred on September 16, 1999 at North Dallas High School in Dallas, Texas. (Pet. Ex.1)


12.
In light of the fact that Dallas ISD Board policy states that “Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases” Respondent should be suspended without pay, because he has been indicted in violation of Dallas ISD Board policy identified above.


13.
Respondent should be suspended without pay for good cause because he failed to meet the standards of conduct  for the profession as generally recognized and applied in similarly situated school districts in the State of Texas.


14.
The evidence in this matter shows by a preponderance of the evidence facts sufficient to constitute good cause to suspend  Respondent without pay.

DISCUSSION


Civil Proceeding


It should be noted that the hearing in this matter was not for 

the purpose of making any factual findings related to the criminal proceeding or making any determination about guilt or innocence regarding the alleged incident that led to the indictment.  Accordingly, nothing herein shall be construed in any respect whatsoever to impact the criminal proceeding.


Procedural Issues

In its brief, written on February 24, 2000, the Petitioner, Dallas Independent School District, argues that Respondent never filed answers to its discovery requests, including Requests for Admissions.  Actually, the Respondent, via counsel, did sign responses on February 21, 2000, and filed them (obviously crossing in the mail with the brief) thereafter.  They were not timely according to the requirements set forth in the Scheduling Order signed on January 31, 2000.


In light of the fact that this matter was expedited, the Scheduling Order provided that all deadlines for response shall be 12 days.  Considering the totality of the circumstances, and in an effort to be fair, this Hearing Examiner decides on his own motion to be fair with the Respondent, and enlarge the time fram for responses to discovery and not allow any admissions deemed admitted as a matter of law.  They were signed on the 13th day, and filed thereafter.  Deeming the Admissions admitted in such circumstances would be unduly harsh.  This matter will be decided upon the merits of the case as opposed to that procedural issue.


Good Cause Standard

Good cause for teachers under a Probationary Contract is defined as follows:
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seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
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seq level2 \h \r0 
A teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


(b)
In lieu of a discharge, a school district may suspend a teacher without pay for good cause as specified by Subsection (a) for a period not to extend beyond the end of the current school year.

Texas Education Code § 21.104(a) and (b).


Petitioner’S Board Policy (DC-Local p. 8 of 10) states that Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases.  Petitioner introduced undisputed certified records showing that Respondent was indicted for a felony criminal offense, Sexual Assault With a Child.  Therefore, pursuant to Petitioner’s Board Policy identified above, good cause exists to suspend Respondent’s employment without pay.


Decisions of the Commissioner of Education also confirm that good cause exists to suspend Respondent’s employment without pay.  The Commissioner recognizes that “good cause” is used in both suspension and termination proceedings.  Michael Boyer v. Austin Indep. Sch. Dist., Docket No. 062-R3-1296 (Comm’r of Educ. 1997).  
In Boyer, the Commissioner stated that a fundamental difference exists between suspension without pay and terminating a teacher’s contract.  Suspension without pay is a disciplinary measure, whereas terminating a teacher’s contract severs the employer/employee relationship.  P.4.  In Boyer, the Commissioner also held that “good cause” for suspension without pay does exist when a teacher’s errors cause a school district embarrassment (i.e., the error needs to have a serous consequence  to the district or a serious potential for harm).  Obviously, a school district such as the Dallas Independent School District is embarrassed when an employee is indicted for a felony criminal offense.


Respondent did not submit any post hearing brief or proposed findings of fact or conclusions of law.  However, Respondent’s argument during the hearing was that suspension without pay was unfair, unjust and, in effect, unconstitutional.


In Howard A. Tisby vs. Dallas Independent School District, Docket No. 067-R2-100 (Comm’r of Educ. 1999), a matter also involving suspension of a probationary teacher without pay based upon an indictment for alleged sexual improprieties with a female student, the Commissioner rejected such arguments and upheld the Board’s decision to suspend the teacher without pay.  As set forth in Tisby, a School District does not have to prove the underlying  allegations to suspend a teacher without pay based on a felony indictment.  The indictment itself is a violation of the School District policy.  


Further, as set forth in Tisby, at page 8, the indictment in and of itself creates an embarrassment for the School District which could cause the public, students and employees to lose confidence in the administration and integrity of the School District.  As stated in Tisby, although an indictment does not prove that the teacher actually committed the offense with which he was charged, it does reflect that a grand jury determined that there was sufficient evidence to support the allegations.  Therefore, there is a rational basis for such a policy.


Such a policy regarding teachers who are under felony indictment is a legitimate way to handle such situations where a teacher’s instruction of students is not in the best interest of the School District.


In Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), the United States Supreme Court held  that a government employer does not have to give an employee charged with a felony paid leave at taxpayer expense.  Justice Scalia, writing for the  Court, reasoned that if the employee’s services to the government are no longer useful once the felony charge has been filed, the Constitution does not require the government to bear the added expense of hiring a replacement while still paying the employee.  The Supreme Court also stated that the government had a significant interest in immediately suspending an employee who occupies a position of great public trust and high public visibility when felony charges are filed.  A teacher, such as Respondent, falls within such a group.

CONCLUSIONS OF LAW

After due consideration of the evidence, and matters officially noticed, and the relevant testimony and Findings of Fact, in my capacity as a duly appointed Certified Independent Examiner, I make the following Conclusions of Law:


1.
Pursuant to §21.251, et seq. of the Texas Education Code, this Certified Independent Hearing Examiner has jurisdiction over this matter.


2.
The indictment of Respondent is contrary to and inconsistent with the ordinary standards set by the performance and conduct of other professional public employees of the Dallas Independent School District.


3.
The indictment of Respondent could cause the public, students or employees of the Dallas Independent School District to  lose confidence in the administration and/or integrity of the Dallas Independent School District.


4.
Respondent’s indictment constitutes a failure to meet acceptable standards of conduct for employees in like or similar positions which would make retention of Respondent detrimental to the best interests of the Dallas Independent School District.


5.
Respondent’s felony indictment is a violation of Dallas Independent School District policy, and good cause to suspend him without pay, pending adjudication of the case.


6.
Respondent’s indictment is a failure to meet the standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the State of Texas, and thus is good cause to suspend Respondent without pay.


7.
Good cause exists to suspend the Respondent without pay.

RECOMMENDATION AND PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noted, the foregoing Findings of Fact and Conclusions of Law, the undersigned Certified Independent Hearing Examiner, concludes and recommends that the recommendation of the Dallas Independent School District should be sustained and that Respondent Frederick Harper be suspended without pay, for good cause.


Petitioner's recommendation should be sustained.


SIGNED and issued this      day of                   , 2000.
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