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FINDINGS, CONCLUSIONS, & RECOMMENDATION

I.  PROCEDURAL INTRODUCTION

CAME ON for consideration this case which was initiated by Respondent under Texas Education Code's Subchapter F, § 21.251(2), pursuant to a request for a Subchapter F evidentiary hearing received by the TEA on March 21, 2000
.  My jurisdiction in this case is described in Subchapter F of Texas Education Code's Chapter 21.  As indicated in the Record (see Tr. @ 16, line 6 in conjunction with CIHE Exhibit "A"), the 45-day time-line in this case was extended by agreement of the parties:


This is to confirm ... my deadline for issuing and serving my findings of fact, conclusions of law, and optional recommendation is 12 normal business days after I actually receive a copy of the trial transcript, trial exhibits, and a concordance of the trial transcript....  

(Quoting, verbatim, from the FAX letter agreement dated 4-4-2000, which was signed by Attorneys Hoskins and Barklow on or shortly after 4-4-2000, and re-FAXed to me, the re-FAXed copy of which I have reviewed today; said signed limited waiver agreement was thus incorporated into my Amended Pre-Trial Order of April 6, 2000
).  


On 5-3-2000 I received from the court reporter
 the trial transcript, trial exhibits, and transcript concordance, -- thus triggering the "12 normal business days" wherein I must complete (and issue) these findings, conclusions, and recommendation. 


Twelve normal business days after said 5-3-2000 receipt is Friday, May 19, 2000 -- my deadline for issuing findings of fact, etc.; also, I indicated at the close of the evidence (at trial), that I would wait until end-of-business on Friday, 5-12-2000
 to receive post-trial briefs (or other filings) from the parties, and that thereafter I would consider the case "ripe" for final decision-making on my part.  


Thus, this case is "ripe" for my issuing findings of fact, etc., as of after-hours on 5-12-2000 and continues to be "timely" from then until the end of 5-19-2000.


A pre-hearing conference was conducted during a half-hour on April 4, 2000, attended telephonically by attorneys for both sides (James Paul Barklow, Jr., Esq. for Respondent; Sonya D. Hoskins, Esq. for DISD) during which time various agreed modifications of deadlines were stipulated to by the parties' attorneys, and other procedural aspects of this case were handled in anticipation of trial (see CIHE Exhibit "B").  


In fact, most of the pertinent aspects of this Chapter 21, Subchapter F case's procedural history are indicated within the trial exhibits marked as:


Hearing Examiner's Exhibit #1 (FAX letter agreement confirming partial waiver of 45-day timeline, etc.);


Hearing Examiner's Exhibit #2 ("Amended Pre-Trial Order"); and 


Hearing Examiner's Exhibit #3 (4-25-2000 discovery dispute-related letter ruling
), q.v.
An evidentiary hearing ("trial") was conducted on Thursday, April 27, 2000 (from about 9:00am to 12:00noon) at the offices of Dallas I.S.D.; the witnesses who testified live were Kelvin Hayes (Respondent), Danniel Johnson,
 and Katrina Robertson Reed, plus a business records affidavit of E. Suzanne Davidson was received into evidence.
  Immediately afterwards the parties rested (i.e., after close of the trial evidence).  Closing arguments were then provided to the court.  


After closing arguments, the timing for any post-trial filings (e.g., post-trial briefs) and for my findings of fact, conclusions of law, and my recommendation was defined (Tr. @ 104-109).

  
As Hearing Examiner's Exhibit #2 (at page 5, ¶16e) indicates, "... the failure to file any post-trial papers may be deemed as a waiver of any special or unusual fact-findings and/or special or unusual legal conclusions that could have been proposed via such a post-trial paper."
 


Since today is after 5-12-2000, and yet not after 5-19-2000, these Findings of Fact, Conclusions of Law, and Recommendation is being submitted in a timely manner.


II.  BACKGROUND DISCUSSION DEFINING ULTIMATE ISSUES

This case focuses on the fact that a public school teacher has been indicted in Dallas County on a charge that he received a criminal indictment for allegedly committing the felony crime of "INDECENCY WITH A CHILD".
  I am convinced that a terrible and immoral wrong has been committed.  If the charge is true, the wrong is a sex-crime against a minor
 public school student victim; if the charge is false, the wrong is a defamatory lie against a public school teacher.  (There does not appear to be a third option such as a "mistake" or "accident".)  Whichever is ultimately true, a terrible and immoral wrong has been committed, and I regard my role in this proceeding with great gravity and seriousness. 


The most basic issue in this case concerns the validity and the applicability of a DISD policy regarding all sex-crime felony indictments, -- as applied (in this case) to a male DISD teacher who is indicted for (allegedly) intentionally causing "contact between the hand of [Respondent] and the genitals of complainant [a student younger than 17, not the spouse of Respondent], with the intent to arouse and gratify the sexual desire of [Respondent]".
 
This case involves a three-year "term contract", indicated by DISD verified Exhibit #2, the authenticity of which contract was not genuinely disputed at trial.
  


Moreover, said PX #2 expresses the written terms and conditions of the Respondent's employment as a teacher for the DISD.
  


The parties disagree, however, about the extent of terms and conditions that are legally incorporated by reference into that employment contract, e.g., due to the catch-all phrases that incorporate all DISD policies, etc., e.g. (illustrating catch-all terms and conditions of employment), PX #2's last page:


This contract is conditioned on Teacher's satisfactorily providing the certification, service records, teaching credentials, oath of office, and other records required by law, the Texas Education Agency, or the District.  ....


Teacher shall comply with state and federal law, District policies, rules, regulations, and administrative directives, as they exist or may hereafter be amended.

(quoting from said contract's ¶ 5 and ¶ 6).  Those provisions of the contract in question can be compared, due to the contract's incorporation by reference of DISD policies, with the DISD's officially noticed policy regarding felony indictments of DISD employees, as such is shown by PX #2's antepenultimate page: 

Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases.

As the above quotation indicates, the latter sentence appears in DISD Employment Practices of DC (LOCAL), as a sub-part of a caption "CRIMINAL HISTORY BACKGROUND CHECK OF EMPLOYEES" -- defining a DISD policy (which policy DISD "reads into" the contract, as a term or condition of uninterrupted employment with pay).  

 
There is no genuine dispute raised by any of the parties as to whether the DISD has disparately enforced its policy of routinely removing from the classroom, and suspending without pay (pending a reinstatement and back-pay, if, as, and when exonerated by the criminal court system) any school teacher who is indicted for a sex-crime felony involving moral turpitude allegations, wherein the (alleged) sex-crime occurred on school property (as opposed to the dissimilar scenario of a non-school-property-related public outburst of vile verbiage or other offense excluded form DC (LOCAL)'s definition of "moral turpitude" offenses).
  


In other words, this is a case where no evidence was admitted (or proffered) suggesting that DISD had ever "selectively" applied its policies to permit a teacher indicted of a sex-crime felony to avoid being suspended without pay pending an exoneration in the criminal court system.


Is the criminal indictment for that (alleged) crime, without more, proof that there is "cause" to suspend the teacher without pay, pending the exoneration vel non of such a teacher, so long as the teacher is reinstated with back-pay if and when exonerated by the criminal court system?  


Does the fact that DISD has such a policy modify (or "flesh out" the "catch-all" conditions of) the teacher's employment contract, such that the teacher is deemed to have accepted (or agreed to) the propriety of such a tentative discipline, as a term or condition of full employment at DISD, since the employment contract is conditionally defined as requiring compliance with all applicable DISD policies?  It is important to observe that a public schoolteacher's contract is a position of public office, which includes a certain level of statutory "governmental immunity" (even though involving fiduciary
 responsibilities), a governmental privilege not attached to the proprietary rights of a private school teacher's contract.  


Thus, if a public school teacher's contract is encumbered
 with unique "public interest" conditions, such as the condition of continuing to be free from a pending indictment, this is not necessarily an unconstitutional contract rights "imbalance".


And, if the mere fact of such an indictment, without more, is "cause" to suspend a teacher without pay (and, presumably, without other employment benefits), pending the eventual outcome of the criminal prosecution, -- is such a showing of "good cause" the legal equivalent to the statutory standard for disciplinary action against such a teacher, per Texas Education Code, § 21.104?

Several legal questions are posed by this case:

(1)
Is the proven fact that such a felony indictment issued, which it did in this case, enough to justify a suspension without pay (and without other employment benefits), -- balanced by the mitigating potential for "back-pay" and reinstatement, under the contract in question?  

(2)
If "yes" (to above Question #1), does that contractual result conflict with the Texas Education Code's § 21.104, which indicates that a termination or a suspension without pay must be based upon "good cause as determined by the board of trustees, good cause being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts of this state"?
  

(3)
If "no" (to above Question #2), is a "yes" answer to Question #1 a result that is consistent with constitutional Due Process standards, especially as to the application of Due Process norms to a DISD teacher's vested contract rights in a three-year term contract?

(4)
Also, in light of two relevant decisional precedents, namely:


(a)
the U.S. Supreme Court ruling in Gilbert v. Homar;


and


(b)
the Tex. Ed. Commissioner's ruling in Tisby v. DISD;


-- is the proven fact that such a felony indictment issued, which it did in this case, enough to justify a suspension without pay (and without other employment benefits), -- simply because one or both of said precedents resolve the legal question of whether such a practice comports with the prerequisite statutory "cause" (per Tex. Educ. Code, ¶ 21.104), as well as the prerequisite constitutional Due Process, etc.?

(5)
If, as a result of the answers to the above questions, the DISD policy is deemed invalid and thus is not upheld, would DISD be unduly "handcuffed" into an expensive "wait-and-see" suspension with pay mode, -- until the felony charge is eventually resolved in the teacher's favor (or not)?  (In other words, is DISD procedurally "handcuffed" into waiting, for the slow wheels of the criminal prosecution system to grind out either an exoneration or a conviction, before DISD can discipline a teacher for (alleged) offenses that are inextricably intertwined with an indictment?)

(6)
And, if the answer to #5 above is "yes", i.e., if a school district must "wait", must it keeping paying the indicted teacher, during the removal-from-classroom suspension, in what amounts to as many months of "paid vacation" leave?  (Also, would such a "paid vacation" possibly extend beyond the school-year,
 with the indictment effectively becoming a quasi-reward for the accused teacher, for being indicted on a secretive sex-crime felony charge?) 

It is important to immediately note that neither of the parties contests the right (if not also the obligation) of a Texas school district to protect school-children from sex-crime-felons, -- especially adult sex-crime-felons who opportunisticly prey on vulnerable school-children inside a public school classroom, -- by immediately removing any such suspected felons from the classroom environment, and from any other contact with school-children.
  
Moreover, it is even more important to immediately note that neither of the parties has contested the right (if not also the obligation) of a Texas school district to protect school-children from sex-crime-felons, -- especially adult sex-crime-felons who opportunisticly prey on vulnerable school-children inside a public school classroom, -- by immediately removing from the classroom any school-teacher who is indicted for allegedly committing any such sex-crime-felony, as well as removing such a one from any other contact with school-children, via a suspension with pay, pending resolution of the sex-crime-felony indictment.
  (Any distraction at this point leads to mere "straw-man" analysis of this opinion.)


Thus, all testimony at trial about the need to ensure physical (and emotional) safety for the school-children are "red herring"
 distractions to this proceeding, because the school district can always suspend an accused teacher with pay (and with continuing employment benefits) pending the eventual outcome of a criminal prosecution proceeding, at any time during criminal prosecution, so long as the teacher is reinstated after exoneration (or, if the accusation is resolved apart from an exoneration, be terminated). 


In other words, the school district can always remove any teacher from the classroom without breaching its contractual duty to pay the teacher his or her salary (and employee benefits).  So, the school district, if it wants to, can simply "wait-and-see", as the criminal prosecution processes an exoneration or a conviction (or another non-exoneration result, such as a nolo contendere plea or a plea bargain), -- and the school district can adopt that court system's result (as to an exoneration on the merits, or some other non-exoneration result such as a conviction) as to whether the school district will treat the accused employee as exonerated.  


So, my decisions in this case -- (as in a prior case involving similar legal issues, DISD v. Tisby
) -- is not primarily about classroom safety, since indicted teachers can be immediately removed from classroom environments.  


Rather, my decisions herein relate almost exclusively to money matters, specifically to a teacher's right to contractual wages -- either unless and until that teacher is shown to have committed misconduct (by a preponderance of the credible evidence), or, -- alternatively, because that teacher effectively agreed that being "felony-indictment-free"
 is a continuing term or condition of uninterrupted compensation.  


Of course, it is of elementary significance to notice that the Texas Education Code does not mandate such a "wait-and-see" approach as to whether a school district must (or should) keep a teacher on the payroll, pending the outcome of a criminal prosecution process.  Whether evidence shows that a public school teacher is guilty or innocent of a sex-crime felony against a minor school-child is not the same thing, legally or administratively, as evidence of whether or not a school district has "good cause" to terminate a teacher (or to suspend a school teacher without pay, pending some kind of adjudicative exoneration).  The former evidence pertains to a criminal matter -- involving the proving (or failure to prove) the essential elements of a Texas Penal Code felony, as determined by a traditional judge or a jury, by "beyond a reasonable doubt" evidence.  The latter, however, pertains to a civil matter -- involving the proving (or failure to prove) the essential elements of certain "good cause" indicated by the Texas Education Code as justifying a termination or a suspension without pay, determined by a Subchapter F-defined independent hearing examiner, by a "mere preponderance of the [admissible and credible] evidence" evidentiary standard.  


Thus, it is clear that when the Texas legislature chose to modify the common law doctrine of "at will" employment, -- with respect to the termination or suspension of public school teachers, -- the Texas legislature could have chosen to guarantee a jury trial process to the teachers whose contracts would be affected. 


Of course, jury trials are almost invariably more expensive, more complicated, more administratively cumbersome, and are more likely to exonerate a wrong-doer (since the burden of proof is higher).  


Also, the State of Texas' legislature did not choose a mandatory "wait-and-see" suspension with pay, and the Texas legislature did not choose a mandatory jury trial on the civil matter of employment rights.  Rather, the Texas legislature provided a "rocket-docket" bench trial procedure, combined with various appellate processes.  


In fact, the overall scheme of Chapter 21's Subchapter F suggests that the Texas legislature envisioned and intended a "rocket-docket" processing of teacher discipline actions, with many of such teacher discipline actions to begin and conclude within 45 days!  It is very unlikely that a sex-crime felony accusation would be processed in 45 days -- in fact, in many cases, a bill of indictment may not even issue within 45 days of a school-child's accusation.  


DISD chose -- though DISD was not required to do so -- to not prove up the alleged false imprisonment/sex-crime/etc.-related tort/crime/event as a basis for disciplining the Respondent for "good cause".  See Tr. @ 45-46.


In fact, whether Respondent did such a thing has neither been pled, nor proven, nor denied under oath herein.  Accordingly, this decision in no way prejudices the rights or ability of DISD, in any subsequent proceeding, from being grounded upon the factual merits, if any, that the Respondent actually did (or did not) do the acts of which he is accused.


In other words, (1) if the DISD had litigated on the merits whether that the teacher did the act whereof the minor student accused Respondent of doing (which DISD did not do)
; and (2) if DISD had called upon the alleged student victim to testify in this Subchapter F forum (which DISD did not do), the scope of this case's disputed issues would have been very different (and I am virtually clueless as to what the results of such a hypothetical scenario may/would be). 


But, this Subchapter F had no eye-witness testimony of anyone who claimed to have seen the alleged sex-crime occur, or of anyone who claimed to have heard the Respondent admit to having done any such alleged sex-crime.  


In fact, as regards Respondent's discovery responses and/or trial testimony, Respondent asserted his Fifth Amendment privilege more than anything else.
  Thus, there has been no testimony on the merits to dispute that the Respondent actually received the felony indictment
 indicated by PX #1 and PX #4 (much less, any testimony under oath regarding whether Respondent did or didn't the actions alleged within said felony indictment). 



So, the important facts in this Subchapter F proceeding are, at the very least:  (a) the contract's written terms; (b) the DISD policies that are incorporated by reference into that contract, and (c) the fact that a sex-crime felony indictment bill was issued against Respondent (for the alleged felony offense of "indecency with a child" under age 17). 


After ascertaining such key facts (which include fact-findings mixed with legal conclusions regarding how much of the DISD policy regarding indictments was/is incorporated by reference into the catch-all terms and conditions of the employment contract, and whether Respondent knew of should have known about the unilateral applicability thereof to felony indictments, etc.), it remains for me to compare them with the statutory norms for disciplinary action to a Texas teacher holding an unexpired employment contract.


The Education Code's definition of a public school teacher's contract is statutory in framework, with that statute-qualified framework being "fleshed out" by the written terms and conditions of the specific contract form signed by the school district and the teacher.  


Of course, the usage of employment terms and conditions in a public school teacher's written contract is to be interpreted, at least in a general sense, against the historical backdrop of employment law as such was defined at common law.  


If the Texas Education Code does not alter a particular common law principle of employment law, and if the written employment contract does not alter that same common law principle of employment law, then that unaltered common law principle will presumably apply to the employment contract in question.


In this case it is important to note that the Texas Education Code has drastically modified the common law regarding employment relations, with respect to the issue of suspending an employee from work without pay, especially pending the eventual outcome of a criminal prosecution (over which prosecution the employee has no real control).  The common law "at will" doctrine recognized an employer as having a presumed right to terminate or suspend any employee "at will" (i.e., by the employer's unilateral decision), unless a specific contractual agreement to the contrary was agreed upon by employer and employee.  


Thus, the common law employment situation was non-statutorily governed -- solely a matter of freedom of contract.  The actually-agreed-upon terms of the employee's employment, whether those terms were written or oral (or a mixture of written and oral) agreement terms, subject to a duration-related Statute of Frauds.  


Of course, such an express contract could incorporate by reference standards (or conditions), such as industry customs, that are defined outside of the four corners of the employment contract.


It is important to notice that the DISD argues that wages may be discontinued for causes that are not the fault of the teacher, yet which causes deprive the district of compensable value for the contractually agreed-to services.  


For example, DISD would not view a teacher's accident-caused blindness as a fault of the teacher, but if that teacher taught on-the-road driver safety, the DISD's cessation of wages to that teacher would be justified, because the blind teacher could provides no compensable value to DISD in the capacity as an on-the-road driver safety teacher.
 

 
In other words, the written contract of employment is not a guarantee of DISD employment so long as there is no provable teacher negligence or a teacher-committed intentional tort. 


Rather, as with most contracts, the DISD's written employment contract contains binding terms and conditions
 that are not qualified by tort law definitions of "fault".  


A fair reading of the DISD's employment contract shows that it is, fundamentally, based on contractual promises, conditions, and performances, as opposed to being solely grounded upon any intentional tort-based or negligence-based notion of "fault".  


It is not the DISD's position that they have proven that the teacher in this case has committed the sex-crime he is accused of committing; rather, it is the position of the DISD (in this case) that the existence of the indictment is prejudicial to DISD per se, -- to the point that an interruption in the teacher's wages is justified (subject to reinstatement and back-pay -- if, as, and when the teacher is exonerated of the felony charges).


In other words, the DISD's position -- though not argued in these words -- is that a contract's terms and conditions control, analogous to "strict liability" (i.e., non-fault-based) tort law.  In fact, this position appears to be squarely established by virtue of the following language in the DISD employment contract:


This contract is conditioned on Teacher's satisfactorily providing the certification, service records, teaching credentials, oath of office, and other records required by law, the Texas Education Agency, or the District.  ....


Teacher shall comply with state and federal law, District policies, rules, regulations, and administrative directives, as they exist or may hereafter be amended.

Quoting from PX #2, ¶ 5 and ¶ 6, which indicate that a "teacher's credentials" and "other records required by ... the District" continue to be a contractual condition for the teacher's continued employment as a DISD teacher.  


Thus, a criminal history check which contains no pending felony indictment involving moral turpitude charge (e.g., no "indecency with a child" charge pending) can, under the contractual incorporated-by-reference of DISD policies (which clearly include the DISD policy about pending felony indictments), be fairly construed as fulfilling, in part, a DISD teacher's necessary "teaching credentials" and/or can be fairly construed to as fulfilling, in part, a DISD teacher's necessary "other records" as required "by the District" -- as continuing conditions for that DISD teacher's uninterrupted compensation (as a DISD teacher).  


 However, how can a standard of preserving one's "indictment-free" employment condition mesh with Tex. Educ. Code § 21.104's statutory "good cause" definition, which is the statutory norm I must use to determine if I should recommend a suspension without pay?  In other words, must not a respondent must have affirmatively failed to do a required act to trigger such negative employment action?  (For example:  failing to obey a proper subpoena is a passive misconduct controlled by the subpoena recipient, whereas failing to maintain an indictment-free "record' is not completely within the control of the person indicted by a grand jury.)


It thus befalls me to understand what the statutory standard of "good cause" (i.e., Texas Education Code's § 21.104) is, -- and to do so in connection with its meaningful and accurate application to this case's facts in evidence (as scrutinized, ultimately, by Due Process norms).  In doing so, I am constrained to focus on the law of the land, which law (in this context) includes:


(a)
D.I.S.D. Board policies (especially DC (LOCAL));


(b)
Texas state law statutes (especially § 21.104); and


(c)
constitutional norms (U.S. and Texas) of Due Process;

-- with any conflict(s) therewith to be resolved hierarchically, via the authoritative guidance of applicable precedents (if any), in reverse order of those hierarchical laws just listed.


II-A.  SPECIAL COMMENTS REGARDING CASE LAW

In my opinion, the conclusions of law provided hereinbelow do not contradict the ruling in Glodfelty & Dobbs v. Peaster I.S.D. (Tex. Comm'r Educ'n, June 9, 1999), because in Glodfelty the Commissioner said that the school district actually alleged the "underlying" misconduct, -- although the teachers contended in opening and closing argument that the teachers' behavior could not be the basis for a nonrenewal unless it was proven that such behavior constituted "inappropriate romantic relationship" behavior.  Id., page 4.  


More importantly, in Glodfelty, the issue of "diminished effectiveness" was specifically noticed and alleged (and was proven) as a basis for nonrenewing the accused teachers.  Id., citing "Reason for Nonrenewal #16".  


For the same distinguishing reason (i.e., the dispositive issues framed by DISD's 2-29-2000 "notice-of-intent" letter to Respondent
), I need not herein analyze the applicability of the similar precedents cited within Glodfelty, e.g., Grounds v. Tolar I.S.D., 856 S.W.2d 417 (Tex. 1993). 

 
Moreover, even if Glodfelty principles apply to this case, -- which I conclude they do not, the evidence admitted in this case did not provide an adequate showing of any "negative school or community reaction and diminished effectiveness".


Regarding the U.S. Supreme Court case of Gilbert v. Homar,

which critically limited an earlier decision about the level of "due process" due for a suspension without pay,
 I have recognized that Court's insightful (and authoritative
) distinction between public employment and private contract rights, -- as well as the distinction between termination and suspension without pay.
  


One of the key points clarified in the Gilbert ruling is that a governmental employee's suspension without pay, pending a fair opportunity to address the merits of a job-related accusation, is a matter entitled to a qualitatively lesser level of Due Process protection than a situation of once-for-all termination.
  


Although this distinction may appear to weigh "unfairly" against the accused teacher (who, in the criminal prosecution context, is clothed with a presumption of "innocence until proven guilty"), it should be remembered that government-employed teachers (such as Respondent) are, remarkably, shielded from civil liability for most  (if not all) of their on-the-job acts of professional negligence -- due to governmental immunity laws (a monetarily valuable privilege not shared by their private school teacher counterparts).  Moreover, the Gilbert opinion included relevant comments on the "money issue":


To determine what process is constitutionally due, we have generally balanced three distinct factors:



"First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest."  Mathews v. Eldridge, 424 U.S. 319, 335 (1976).  See also, e.g., ... Logan v. Zimmerman Brush Co., 455 U.S. 422, 434 (1982).


Respondent contends that he has a significant private interest in the uninterrupted receipt of his paycheck.  But while our opinions have recognized the severity of depriving someone of the means of his livelihood, see ... Loudermill, 470 U.S., at 543, they have also emphasized that in determining what process is due, account must be taken of "the length" and the "finality of the deprivation."  ....  Unlike the employee in Loudermill, who faced termination, respondent faced only a temporary suspension without pay.  So long as the suspended employee receives a sufficiently prompt postsuspension hearing, the lost income is relatively insubstantial (compared to termination), and fringe benefits such as health and life insurance are often not affected at all ....



On the other side of the balance, the State has a significant interest in immediately suspending, when felony charges are filed against them, employees who occupy positions of great public trust and high public visibility, such as police officers.  Respondent contends that this interest in maintaining public confidence could have been accommodated by suspending him with pay until he had a hearing [on the merits of the accusation].  We think, however, that the government does not have to give an employee charged with a felony a paid leave at taxpayer expense.  If his services are no longer useful once the felony charge has been filed, the Constitution does nt require the government to bear the added expense of hiring a replacement while still paying him.  ....

(Quoting from Justice Scalia's opinion in Gilbert, on behalf of a unanimous court, with part of said unanimous opinion being quoted and alluded to by Commissioner Nelson in Tisby, e.g., at page 13.)


On the other hand, I also notice that the Gilbert case is not 100% "on point" with this case, in that the Gilbert case involved a suspended-then-demoted school employee who allegedly confessed to the underlying drug felony offense on September 24, 1992.


Obviously, the precedent closest to this case is the Tisby v. DISD case, mentioned hereinabove.  Neither party have provided me with a status update (i.e., a "writ history"-like report on the current status of the Tisby case -- was it appealed beyond the Commissioner of Education?), so I will presume that the last word on Tisby is Commissioner Jim Nelson's ruling of February 23, 2000.  In Commissioner Nelson's said ruling he indicated the following:


Since the adoption of Senate Bill 1 in 1995, the Commissioner of Education has had few cases involving suspensions without pay and until this case had not been presented with a case involving a suspension without pay of a probationary teacher under Texas Education Code section 21.104.  Therefore, this case of first impression further develops an area of school law where there is currently little guidance.  Texas Education Code section 21.104 authorizes suspension without pay for teachers .... [quoting § 21.104]  ....



The certified hearing examiner's Finding of Fact No. 7 states as follows:  "On this record, there has been no showing of `good cause' to withhold pay or benefits from [the indicted teacher] during the time that he is removed from the classroom, pending resolution of the indictment allegations."  Because section 21.104 states that good cause for terminating a probationary teacher consists of the failure to meet the accepted standards of "conduct" for the profession, the certified hearing examiner concluded that a school district must show that the probationary teacher engaged in some type of "misconduct'.  The certified hearing examiner determined that a suspension without pay could not be based solely on [the teacher]'s receipt of a felony indictment because an indictment alone does not demonstrate any act of misconduct by [the indicted teacher].  The certified hearing examiner believed that [DISD] was required to prove that [the indicted teacher] engaged in the conduct underlying the indictment in order to show good cause to suspend [the teacher] without pay.



[DISD] did not propose suspending [the teacher] without pay on the basis of the conduct underlying his felony indictment and did not attempt to prove that [the teacher] engaged in the alleged [felonious] conduct.  [DISD]'s reason for proposing [the teacher]'s suspension without pay was that [the teacher]'s felony indictment required that [the teacher] be recommended for a suspension without pay under [DISD's] Board Policy DC (Local).  At the hearing before the certified hearing examiner, [DISD] established that Board Policy DC (Local) required that employees under felony indictment be recommended for suspension without pay pending adjudication of their [criminal] cases.  [DISD] also provided expert testimony that an employee's indictment for a felony offense was good cause for suspending the employee without pay in similarly situated school districts.  Therefore, [DISD] provided evidence that [DISD]'s proposed suspension without pay met the requirements of Texas Education Code section 21.104.  [The teacher] did not testify at the hearing and did not offer any evidence to rebut [DISD]'s evidence.



The certified hearing examiner ... incorrectly interpreted the good cause standard for suspensions without pay.  Although the term "good cause" is used in section 21.104 when discussing both contract terminations and suspensions without pay, the Commissioner has previously recognized that there are different standards applied to terminations and suspensions without pay.  [citations omitted] ....



... the Commissioner stated in the Boyer case [i.e., Boyer v. Austin I.S.D., Docket No. 062-R3-1296 (Comm'r Educ., 1997)] that good cause for suspension without pay exists when a teacher's errors
 have a serious consequence such as embarrassment to the district or a serious potential for harm.  ...  It is undisputed that [the teacher, i.e., Mr. Tisby] was indicted for the felony offense of indecency with a child....



Without question, [the teacher]'s indictment in and of itself creates an embarrassment for the [school] district, and the nature of the [alleged] offense involved gives the district a great cause for alarm concerning the safety of its students.  [DISD] presented unrebutted expert testimony that similarly situated school districts would have taken the same actions if faced with a similar situation.  Therefore, the certified hearing examiner's finding of fact that [the teacher]'s indictment alone could not constitute good cause for suspension without pay lacks substantial evidence and was properly rejected by the [DISD] board subcommittee.

(Quoting from Tisby, pages 3-8.)  Accordingly, I conclude that the Commissioner's decision in Tisby, which effectively "reversed" my findings of fact and conclusions of law in that case, govern (to a very large extent) the disposition of the ultimate issues herein.


In any event, Respondent's counsel is correct in pointing out that DISD's indictment-pendency policy runs afoul its statutory superior -- Texas Education Code's § 21.104 -- to the extent that a suspension without pay is attempted beyond the time-frame of the "current school year":


As stated previously, [DISD]'s DC (Local) provides that employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases.  Texas Education Code section 21.104 limits suspensions without pay to a period not to extend beyond the end of the current school year.  Therefore, [DISD] would be well advised to amend its policy so that it is consistent with section 21.104.

Quoting from Tisby, supra, at pages 14-15.
  


Since the ultimate disposition of Respondent's substantive exoneration or non-exoneration, within the criminal proceedings context, can and likely will occur well-beyond the "current school year", it appears that DISD's repeated insistence on using an indictment-pending "suspension without pay" approach, -- rather that straight-forwardly litigating the basic factual merits of the underlying felony offense (i.e., for a termination decision) is an imprudent, impractical practice that is not in the best interests of either the DISD school-children or the DISD-funding taxpayers.  


III.  FINDINGS OF FACT

I find the following as facts (upon at least a preponderance of the credible evidence admitted at trial):

1.
Respondent has been legally indicted for the felony crime of "indecency with a child" under age 17, as is indicated by PX #4, which indictment specifically alleges a sex-crime charge involving "moral turpitude".

2.
DISD has a standard policy, approved by the Texas Commissioner of Education, of suspending without pay any teacher who is formally indicted on a felony charge of "indecency with a child" (especially when that minor child is a DISD student), subject to the indicted teacher being reinstated and back-paid if and when he is substantially exonerated of the sex-crime felony charge that triggered the suspension without pay.

2a.
Using the standard of "good cause" provided in Conclusion of Law #2 [below], there exists good cause to suspend Respondent's employment without pay, pending the proceedings of his felony indictment, -- with Respondent's employment to be terminated if he is ultimately (i.e., by nolo contendere pleading, by plea bargaining, by conviction not capable of further appeal, etc.) not substantially exonerated therefrom, -- yet with his employment to be reinstated with back-pay if, as, and when he is substantially exonerated therefrom (ultimately).

3.
Respondent did not genuinely dispute the factual merits of the fact that he was formally indicted (and was arrested) for the felony charge indicated on PX #4.

4.
Respondent did not genuinely dispute that the certified copy of the "True Bill of Indictment" (shown by PX #4) was a genuine copy of a real indictment instrument whereby he was formally indicted (and was arrested) for the felony charge indicated on PX #4.

5.
Respondent has not denied under oath that he did the misconduct which the indictment (PX #4) accuses him of committing (nor has he admitted to doing such). 

6.
The three-year term contract by which Respondent is employed (see PX #2) by DISD incorporates by reference terms of conditions that include DISD's various Board policies.

7.
The term contract by which Respondent is employed by DISD incorporates by reference terms of conditions that include DISD's various Board policies, yet that incorporation by reference also is balanced by qualifying terms indicating that the contract shall be construed in accordance with (as opposed to conflicting with) applicable U.S. and state law.

8.
Based on the credible evidence of this record,
 there has been no "negative school or community reaction" against DISD, nor has there been any "diminished effectiveness" of DISD, that is proximately caused by whether Respondent is suspended without pay, as opposed to him just being suspended with pay, during the pendency of his criminal indictment proceedings.

9.
As a prudential concern for the safety of school-children, there has been and continues to be "good cause" for the removal of Respondent from the classroom (and from any access to school-children), pending resolution of the criminal indictment proceedings.

9a.
Moveover, as a prudential concern for the safety of school-children, Respondent should not be reinstated into classroom environments (or in other school-children-access situations) unless and until he is substantially exonerated by a "not guilty" fact-finding in the criminal court system or by a similar exoneration (on a mere preponderance of the evidence standard) via a subsequent Chapter 21 proceeding undertaken to determine the ultimate truth or falsity of the underlying facts alleged in the indictment (shown by PX #4).

10.
If what the indictment accuses Respondent of doing is what he actually did (which the admitted evidence in this case never addressed), DISD has "good cause" to terminated Respondent, as opposed to merely being suspended without pay.  However, DISD introduced no evidence that the Respondent did the act that the "True Bill of Indictment" accuses him of having done, i.e., his (allegedly) having committing a felony involving his intentional touching of the genitals of a girl student named within said "True Bill of Indictment" (see PX #4). 

10a.
However, using the standard of "good cause" provided in Conclusion of Law #1 [below], there has been no adequate proof of statutory "good cause" to suspend Respondent's employment without pay, pending the outcome of the above-noted criminal court proceedings.
11.
The papers identified in PX #1, PX #2, and PX #4 are genuine.

12.
Under the holding in Tisby v. DISD, Docket No. 067-R2-100 (Comm'r Educ., 2-23-2000), it appears that I should use the "good cause" definition given in Conclusion of Law #2 [below], and, using such, there constitutes "good cause" for suspending the Respondent's employment compensation through the end of "the current school year".


IV.  CONCLUSIONS OF LAW

In light of the above, I make the following conclusions of law (on the evidence admitted in this proceeding):

1.
If a proper definition of "good cause" for suspension without pay is that a teacher must have actively acted to commit a proven act of misconduct, with such active act of misconduct being inconsistent with "un-suspended" continuance of the employer-employee relationship, -- then
 Respondent has not actively committed any such punishable misconduct, -- because the mere receipt of an indictment is not, itself, an active act of misconduct by the teacher indicted.

2.
If, however, a proper definition of "good cause" for suspension without pay is that a teacher must have failed to maintain his "teacher credentials" and "other records ... required by the District" -- such that a teacher must maintain "credentials" and a "record" of being indictment-free, especially being indictment-free of the criminal felony of "indecency with a child" under age 17, -- then Respondent has failed to maintain this contractual condition, and such failure is a passive "conduct" that provides "good cause" for suspension without pay (subject to reinstatement, etc.).

2a.
In other words, if the Respondent's employment contract is properly viewed (legally speaking) as having such "record maintenance" as a continuing condition of and for compensated employment as a DISD teacher, -- then Respondent's failure to maintain his contractual "record maintenance" condition (of being "indictment-free") is a contract-suspending condition that is triggered by the incorporated-by-reference DISD policy against compensated teachers during pending indictments, since the DISD Board has promulgated that such would be inconsistent with "un-suspended" compensation of the employer-employee relationship); -- accordingly, such a failure to maintain the proper "teacher credentials" and "other records ... required by the District" constitutes legally "good cause" for a suspension without pay, so long as such suspension without pay is implemented subject to the remedies of job reinstatement and back-pay (if, as, and when Respondent is substantially exonerated of the felony charge).

3.
If what the indictment accuses Respondent of doing is what he actually did (which the evidence in this case never addressed), it would be hard to imagine not terminating Respondent immediately, as opposed ot being suspended without pay.  

3a.
However, DISD did not choose to litigate the factual merits of the issue denoted in Conclusion of Law #3, much less to seek a specific fact-finding on this issue (nor did Respondent).  Moreover, DISD has not unequivocally pled the underlying allegations that are asserted in the indictment against Respondent, -- so this case's ultimate result has neither collateral estoppel nor res judicata impact (regarding the "underlying" misconduct alleged in the indictment).

4.
The word "conduct" in Tex. Educ. Code § 21.104 requires some kind of admissible evidence showing a teacher's "conduct", as opposed to the conduct of a grand jury, so any § 21.104-based suspension without pay must be grounded on some "conduct" of a teacher who is to be suspended without pay.  

5.
The mere existence of a felony indictment issuance is not "an employee's act" that is per se inconsistent with the uninterrupted continuance of the employer-employee relationship, such that the "good cause" definition used in Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App. -- Houston 1992, no writ), quoted in Pfeuffer v, Dallas I.S.D. (Tex. Comm'r Educ'n, 9-29-1998), would directly apply to this suspension-without-pay context.  The Lee-Wright case does not directly address the "money issue", i.e., the contractual propriety question:  whether it is proper to suspend Respondent's pay while he is removed from the classroom (or remove and continue paying him), pending an exoneration or non-exoneration of the indictment against him.  

6.
However, -- Conclusions of Law #4 and #5 notwithstanding, -- because Respondent's three-year term contract contains a "catch-all" incorporation-by-reference to all DISD policies (which policies include the suspension-without-pay practice during a pending felony indictment, subject to reinstatement and back-pay if and when the accused teacher is substantially exonerated of the felony indictment), it is a condition of Respondent's uninterrupted compensation that he maintain his "teacher credentials" and that he maintain such "other records ... [as are] required by the District".

6a.
On this record, an indictment-free criminal history record is:


(a)
a continually required "teacher credential"; and/or


(b)
a continually required "other record" of DISD; or

7.
In light of the Commissioner's decision in Tisby v. DISD,
 this is not a Subchapter F case of first impression.

8.
Respondent should not be reinstated into a classroom environment, or to otherwise be permitted into a context allowing his access to school-children,
 unless and until there is a substantive exoneration of him with respect to the alleged misconduct which is referred to in the indictment (see PX #3).

9.
A suspension, without pay, of a three-year term teacher's contract (such as the one Respondent has with DISD), is a vested property right, the "taking" of which is not permitted apart from Due Process safeguards; -- accordingly, Respondent should be provide with an opportunity to litigate the factual merits of the "underlying" allegations, not just the fact that he was indicted, to satisfy Due Process concerns.  It is not adequate, financially speaking, to say that Respondent gets "back pay" -- if it turns out that the accusation against him was a false accusation, since landlords and mortgagees (and grocery stores) don't wait for "back pay" contingencies.

10.
In this case, Respondent had an opportunity to litigate the actual merits of the underlying accusation (e.g., he could have subpoenaed the complainant and any other putative eye-witnesses of the alleged sex-crime event, or he could have tried to introduce evidence of an alibi, etc.), but Respondent did not elect to pursue this type of litigation strategy.

11.
Respondent's contract with DISD should be interpreted so as to apply the "conduct" standard of § 21.104 to overrule the conflicting application of the DC (LOCAL) policy that pre-approves justifying a suspension without pay of any teacher who is indicted, without even a minimal evidentiary showing (at the Subchapter F level) that the teacher even committed an action described in or similar to that described in such an indictment.  (In fact, such an interpretation is available, namely, that the Respondent's employment contract included "credential" and "other record" maintenance conditions that were interrupted by the pending felony indictment, triggering the incorporated-by-reference provisions of DISD's policy that teacher indicted for sex-crime felonies shall be suspended without pay, subject to potential reinstatement, etc. -- with the failure to maintain such "credential" and "other records" indictment-free was contract-interrupting "conduct" that provides § 21.104 "cause" for a "suspension without pay".)

10.
If Conclusion #9 is not accepted, then I conclude that DC (LOCAL) is being interpreted and applied in a manner that effectively "trumps" the "conduct" standard of § 21.104, which is erroneous, since a board policy can't outrank a statute.

11.
If Conclusions #9 & #10 are not accepted, then I conclude that DC (LOCAL) and § 21.104 are both being interpreted and applied in a manner that effectively "trumps" the fundamental fairness standards of procedural and substantive "due course of law", which is erroneous, since a board policy and a statute (even in combination) can't outrank the Texas Constitution's norms.

12.
If Conclusions #9, #10, and #11 are not accepted, then I conclude that DC (LOCAL), § 21.104, and the Texas Constitution's "due course of law" provision are all being interpreted and applied in a manner that effectively "trumps" the fundamental fairness standards of procedural and substantive "due course of law", which is erroneous, since a board policy and a statute and a state constitution (even in combination) can't outrank the U.S. Constitution's 14th Amendment.

13.
Regardless of whether Chapter 21, Subchapter F (of the Tex. Educ. Code) expressly say so, I must (ultimately) construe and apply all of these board policies, state statutes, and state constitution provisions -- as I endeavor to ensure that this proceeding provides "due process" -- in harmony with the U.S. Constitution (as amended), pursuant to its Article VI, Supremacy Clause.

14.
DISD is not prejudiced by this proceeding outcome as to DISD's right to initiate a termination (or other adverse employment action) against Respondent based upon allegations that he did the misconduct that was alleged within the indictment (for the reasons indicated elsewhere herein).

15.
Respondent is not prejudiced by this overall outcome because he may, in my opinion, have his contractual salary interrupted in a manner that accords with the terms and conditions of his employment contract, which is a statutorily regulated (as opposed to a private contract law-defined) contract, and the public trust-oriented limitations of such a government contract are somewhat counter-balanced by the governmental immunity which he has enjoyed as a government employee.

16.
Under the holding in Tisby v. DISD, Docket No. 067-R2-100 (Comm'r Educ., 2-23-2000), it appears that I should use the "good cause" definition given in Conclusion of Law #2 [below], and, using such, there constitutes "good cause" for suspending the Respondent's employment compensation through the end of "the current school year".

 

V.  RECOMMENDATION

As the presiding independent hearing examiner, I recommend to the Board of Trustees of the Dallas Independent School District:

(1)
that my Findings of Fact and Conclusions of Law be adopted (in light of legal issue and evidence discussions hereinabove);

(2)
that, in this case, DISD's petition for a "suspension without pay" be GRANTED, -- provided, that this suspension without pay extend only to the end of what Texas Education Code's § 21.104 calls the "current school year", -- and, further provided, that said suspension without pay be eventually followed by appropriate personnel action (i.e., either a reinstatement with back-pay, or else a termination), -- as soon as it is ultimately determined whether Respondent is substantially exonerated of the underlying felony charge.

ORDERED and SIGNED on this 17th day of May, A.D. 2000.

__________________________________________


James J. Scofield Johnson,  C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING

FAXed and/or mailed May 17, A.D. 2000 to:
Sonya D. Hoskins, Esq.
(as att'y for DALLAS I.S.D.)
ROBINSON, WEST & GOODEN, P.C.

6th Fl., NationsBAnk, Oak Cliff Banking Center

DALLAS, Texas 75204

FAX: 214/941-1399 / telephone: 214/941-1881

James Paul Barklow, Esq.

(as att'y for Kelvin Hayes)
6116 No. Central Exprwy. # 500

Dallas, Texas 75206

FAX: 214/363-0813 / telephone: 214/373-6700


9,870+ words
     �The Amended Pre-Trial Order incorrectly says 1999.


     �Accord, see Amended Pre-Trial Order at page 6, ¶ 20.


     �via certified mail.


     �Tr. @ 109.


     �citing, inter alia, U.S. Constttn., 5th Amendment; Tex. Constttn., Article I, § 10; Kastigar v. U.S., 406 U.S. 441, 444, 92 S.Ct. 1653, 1656 (1972); Ex parte Butler, 522 S.W.2d 196 (Tex. 1975); McMinnis v. State, 618 S.W.2d 389 (Tex. Civ. App. -- Beaumont 1981, writ ref'd, n.r.e.), cert. denied, 456 U.S. 977, 102 S.Ct. 2242 (1982);  Tex. Educ. Code, § 21.255(b); Tex. R. Evid., Rule 513(c).


     �Detective Johnson's name has been spelled three different ways during these proceedings; the above spelling is a guess.


     �DISD Exhibit #2.


     �This requirement of proposed findings of fact technically applies only to the party with the burden of proof on an issue, and will be treated by me in a manner analogous to requirements that jury questions be submitted in order to preserve the right to have a jury determination on a particular fact issue.


     �See PX #1 and PX #4.


     �The indictment (see PX #4) indicates a charge involving a girl younger than 17 years old.


     �PX #4.


     �i.e., there was no admissible evidence, on the merits, that put the term contract shown within PX #2 into any genuine dispute.


     �dated April 19, 1999.


     �DC (LOCAL), under a caption "`MORAL TURPITUDE' DEFINED", indicates that sex-crimes within a public (or quasi-public) context constitute "moral turpitude" offenses.  "Moral turpitude" itself is therein defined as "an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person", -- whereas "offenses that do not involve moral turpitude" include "[u]nlawfully carrying a pistol", "disturbing the peace", and "simple assault".


	In this case, if the charge (i.e., the felonious crime of indecency with a child under age 17) were in fact true as alleged, the crime/tort committed would be a "moral turpitude" offense.


     �The teacher sometimes serves "in loco parentis", i.e., in a role somewhat similar to that of a temporary "parent".


     �either directly or indirectly.


     �It is important to note, in this case, that the DISD's notice letter (notifying Respondent of DISD's intent to seek a suspension without pay) mentioned its basis for proposed action as being both:





	Any other reason constituting "good cause" under Texas law (DF-Local #32)


	[and]





	Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their [criminal prosecution] cases.  (DC-Local p. 8 of 10).





Quoting from RX #1.  Moreover, this February 29, 2000 notice letter specifically interpreted those above-quoted categories as follows:





	The recommendation to terminate your employment is being made for the following specific reasons, individually and collectively:  





		You have been indicted for the felony offense of indecency with a child.





Quoting from RX #1.  


	In effect, the DISD's ability to utilize Respondent as a teacher (during the pendency of such an indictment) is so compromised and depreciated, it appears, that the DISD's ability to use Respondent as a teacher (during the pendency of such an indictment) is practically worthless and thus not worthy of being compensated for.  


	Also, ultimately, the notice letter of February 29, 2000 seeks "termination" -- if the criminal felony charge is not substantially resolved, on the merits, in favor of the Respondent.


     �Gilbert, President, East Stroudsburg Univ. v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), cited at page 13 of Tisby v. DISD, Docket No. 067-R2-100 (Comm'r Educ., February 23, 2000).


     �Tisby v. DISD, Docket No. 067-R2-100 (Comm'r, February 23, 2000), denying Petitioner Tisby's appeal.


     �Consider the timing problems produced by the time limits of a suspension without pay -- pursuant to Tex. Educ. Code, § 21.104, -- as "not to extend beyond the end of the current school year ...."





     �Accord, see Tr. @ 101 (closing argument).


     �Suspension "with pay" is not suspension "without pay".


     �See, accord, Tr. @ 101, lines 7-18.


     �The Tisby case was cited in DISD's trial brief, pages 3-4.


     �NOTE:  At times herein I use the phrase "indictment-free" with the contextual implication of "felony-indictment-free".


     �This matter was clarified by DISD's counsel during trial (see especially Tr. @ 46):





HEARING EXAMINER:


	... Ms. Hoskins [DISD's counsel], you've had [an] occasion to look at Examiner's Exhibit A, which is an April 4th [2000] letter that you signed, as well as Mr. Barklow [Respondent's counsel] signed; and on that letter, it indicates that the DISD intends to introduce evidence of the alleged underlying events associated with the indictment alluded to in the DISD's notice letter.  What is the DISD's position regarding that intention at this point?	[emphasis added here and below]





MS. HOSKINS:


	The District is not intending to offer evidence or prosecute ... Mr. Hayes with respect to the underlying facts that led to his arrest or the indictment.  It's strictly upon the fact that an indictment has been returned against him.





Quoting Tr. @ 46 (with examiner quotation from CIHE Exhibit "A").


     �I specifically find and conclude that DISD has not litigated the underlying accusation-facts alleged by the school-child.  


	This mixed determination of fact and law is based, inter alia, upon the "notice pleadings" submitted by DISD (i.e., the "notice letter" of 2-29-2000 -- shown by PX #1), the entirety of the trial transcript, and especially DISD's clarification on this issue as indicated on pages 45-46 of the trial transcript.


     �E.g., Tr. @ 7 (line 25); @ 9 (lines 7-13, 9-18); @ 10 (lines 4-7); @ 12 (lines 11-19); @ 14 (line 8-16); @ 20 (lines 10-19); @ 21 (lines 16-18); @ 23 (line 9, withdrawn at lines 22-23); @ 24 (line 18); @ 27 (line 23); @ 29 (lines 8,13); @ 35 (lines 1-11).


     �As Tr. @ 33-35 indicates, DISD's Exhibit #4 (i.e., the "True Bill of Indictment") was admitted into evidence per Tex. R. Evid., Rule 902(4), the evidentiary rule regarding certified copies of public records.  There was no testimonial evidence -- either by a fact witness or by any expert witness -- to contradict the genuineness of the indictment document, so I found the "True Bill of Indictment" to be a validly issued indictment upon the trial testimony of Detective Danniel Johnson (q.v., Tr. @ 31-32).


     �This does not necessarily mean that DISD would not attempt to "reasonably accommodate" the teacher's blindness (pursuant to the federal `Americans with Disabilities Act'), via some other capacity, such as a position as a classroom lecturer on driver safety matters.


     �"conditions precedent" and/or "conditions subsequent".


     �PX #1.


     �Gilbert, President, East Stroudsburg Univ. v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), cited at page 13 of Tisby v. DISD, Docket No. 067-R2-100 (Comm'r, February 23, 2000).


     �The Gilbert holding clarified what it called "dictum" in Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985).


     �i.e., regarding interpreting federal norms of Due Process.


     �The protections of constitutional Due Process apply to government deprivation of those contractual rights in government employment to the extent that the employee has a constitutionally protected "property" interest therein, -- such that government employees who can only be discharged for "cause" [which is the case herein, due to Tex. Educ. Code, § 21.104] have a constitutionally protected property interest in their tenure and cannot be "fired" thereof apart from Due Process.  Board of Regents v. Roth, 408 U.S. 564, 578 (1972); Perry v. Sinderman, 408 U.S. 593, 602-603 (1972).


	In Gilbert v. Homar, however, the U.S. Supreme Court faced a case involving a suspension without pay.


     �Gilbert was given an opportunity to respond to the alleged facts of the accusation that triggered his without-pay suspension.


     �Does this important factual distinctive render much of the Gilbert opinion as obiter dicta, reducing its precedental import for this case?  


	I need not microscopically delineate the answer, herein, to that question, since I have determined, on other grounds, that Due Process-consistent grounds support the proposed action applicable to this DISD case.


     �In light of the word "conduct" in Texas Education Code § 21.104, one may still puzzle over what constitute the Boyer-defined "errors" that an accused teacher is deemed to have committed, if that teacher were to be falsely, yet persuasively, accused to a grand jury -- with the result being the issuance of a phony felony indictment.  The problem of "bearing false witness" against one's neighbor is at least as old as Moses (see Exodus 20:16).  Of course, the potential for an ultimate injustice -- in a Chapter 21, Subchapter F context (like this one) -- may decline if the accused elects to confrontationally dispute the indictment charge on the merits (which did not occur in Tisby, not did it occur in this case).


     �Obviously, to attempt to apply a suspension without pay policy in contradiction of the plain language of § 21.104 is not a "policy decision strictly within the board's discretion", -- so my suggestion that DISD change this approach does not run afoul the exhortation on page 16 of the Commissioner's Tisby decision.


     �in light of the fact that DISD has the burden of persuasion.


     �Due to the unique legal issues in this case, this determination is simultaneously a "finding of fact" and a "conclusion of law".


     �i.e., based on this case's trial record, which included no substantial testimony from any eye-witnesses (not even the Respondent).


     �Tisby v. Dallas I.S.D., Docket No. 067-R2-100 (Comm'r Educ., February 23, 2000), denying Petitioner Tisby's appeal.  


	Said Commissioner's ruling (at its page 2, ¶7) specifically notes that this independent hearing examiner presided over (and originally opined about) the Tisby case's evidentiary hearing.


     �Here I disagree with the reasoning (and the results) of my colleague, Judge Prather, in his DISD v. Bell decision (8-12-1996), which was cited as support for Respondent's Post-Hearing Brief.  The DISD v. Bell decision, in my opinion, imprudently exalts form over substance -- to the potential risk and jeopardy of school-children who attend DISD schools.


     �Due to the unique legal issues in this case, this determination is simultaneously a "finding of fact" and a "conclusion of law".
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