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Respondent, Isabel Cordova ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: 


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees; 


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District; 


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties; 


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors; 


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District; 


6.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District;  


7.
Teacher’s failure or refusal to submit timely or account for all grades, reports, school equipment, or other required items;


8.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy; and, 


9.
Any other reason constituting good cause under Texas law.  


Specifically, the District requests the discharge of the Teacher for the following reasons: Teacher took students off campus without permission on one or more occasions; Teacher failed to supervise students properly on several occasions; Teacher failed to follow call-in absence procedures as required; Teacher failed to process end-of-school textbook accounting as required; Teacher failed to keep appointments with the Office of Well-Being as scheduled on one or more occasions; Teacher failed to clear her records, and, Teacher failed to return to school on May 24, 1999.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by James Barklow, Jr., Esq.  District was represented by Sonya Hoskins, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT


After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

TEACHER

1.
Teacher was employed at Peabody Elementary (“School”) for one year as a third grade teacher.  Hearing Transcript, page 10, lines 13-22 (“HT at p. ---, ll. ---”).  

2.
During the '98/'99 school year, Teacher had a conference with Marcos Perez (“Perez”), the principal at School, regarding to taking students off campus. HT at p. 11, ll. 21-25.  During that conference, she admitted to taking students off campus without permission. HT at p. 12, ll. 7-10.  Prior to removing those students off campus, she did not notify the administration at Peabody Elementary that she was removing the students.  Neither did she obtain permission from the parents to remove those students off campus. HT at p. 12, ll. 11-16.  Teacher took the students off campus when they were supposed to be in another class or during an instructional period. HT at p. 143, ll. 14-19.  Teacher had a conference with Perez about the unauthorized taking of students off campus. HT at p. 17, ll. 7-11.  No further action was taken against Teacher concerning the unauthorized removal of students, other than a written directive by Perez. HT at pp. 90-91, ll. 21-3.  Teacher stated she was not sure whether teachers in the District could take students off the campus without prior approval. HT at p. 19, ll. 3-12.  

3.
Teacher stated she received a handbook from the District, and she agreed it was her responsibility to review the handbook to know what the District’s policies were. HT at pp. 19-20, ll. 25-6.  Teacher stated it was against the School’s policy to take students off campus without prior approval. HT at pp. 20-21, ll. 23-1.  She said she did not take students off campus again after the conference with Perez. HT at p. 85, ll. 23-25.  Neither did she give any students monetary rewards after that directive. HT at p. 88, ll. 20-25. 

4.
Teacher stated she removed the students from campus in her vehicle. HT at p. 21, ll. 9-11.  She stated October 29, 1998, was her most recent car accident. HT at p. 22, ll. 22-24.  She stated she had previously been arrested for driving while intoxicated. HT at pp. 22-23, ll. 25-4.   

5. 
Teacher stated that, after she had returned the students to the campus, she allowed them to remain in their classroom alone. HT at p. 27, ll. 6-11.  She said she left the students alone for five minutes, while she took the other students to the lunchroom. HT at p. 89, ll. 5-25.  Teacher also admitted leaving her students unsupervised in the School’s auditorium for two minutes in August 1998. HT at p. 28, ll. 4-9.  Teacher did not receive any written disciplines for failure to supervise children. HT at p. 130, ll. 24-25.  

6.
Teacher testified that Perez had spoken to her twice during the '98/'99 school year with regards to complaints that she had the smell of alcohol on her breath. HT at p. 31, ll. 4-8.  Teacher said she had been out on a date on May 5 and probably smelled of alcohol because of that on May 6. HT at pp. 137-138, ll. 15-2.  

7.
In May 1999, Teacher was escorted off the School’s premises by a youth action officer and taken to a conference with Dr. Bourdene. HT at pp. 35-36, ll. 24-4.  Teacher stated she attended all of the conferences set up with Dr. Bourdene. HT at p. 37, ll. 16-24.  Teacher had been angry on May 6 because her class had been left out of teaming with another class. HT at p. 105, ll. 7-25.  She stated she had a Guardian Interlock on her car at that time, and she would not have been able to drive had she been drinking before work started. HT at p. 109, ll. 5-13.  She did not receive any written disciplines for failure to meet with Dr. Bourdene. HT at p. 110, ll. 8-15.  

8.
Teacher stated that she was to call the “hot line” system and the campus to let them know she would not be present on a particular day. HT at p. 44, ll. 22-25.  She stated she had failed to comply with the attendance policy in March 1999. HT at p. 45, ll. 1-23.  She called her lead teacher on March 3, 1998, and told the lead teacher that Teacher would not be at school that day. She called the “hot line,” but she did not call the School’s administration. HT at pp. 48-49, ll. 5-18.  The reason she did not report to work or personally call on March 2 was because she had been arrested for failing to call a bail bondsman. HT at p. 68, ll. 6-20.  She called a friend when she was allowed to make a call from the jail, who in turn called the School. HT at p. 98, ll. 3-21.  She called the School and spoke with the assistant principal that night.  HT at p. 98, ll. 22-25.  She did not report to work on March 3 because she was not feeling well. HT at p. 139, ll. 2-4.  She received no written warnings for her failure to follow the absentee policy. HT at pp. 102-03, ll. 25-7.

9.
Teacher stated the administration discussed with the teachers the procedures for dealing with lost books. HT at p. 54, ll. 1-5.  Teacher stated some parents had given her money for lost textbooks, which she reported to the assistant principal.  She stated she turned the money into the School secretary, Lucy Moreno. HT at p. 57, ll. 1-14.  Teacher said the assistant principal knew that Teacher and had received the money.  Teacher was told to call the parents and ask them to come to the School for a receipt, which she did. HT at p. 114, ll. 11-20.  She did not receive a written warning over violations of the textbook collection policy. HT at p. 115, ll. 10-20.  

10.
During the '98/'99 school year, the teachers were given a end-of-the-year checkout list.  Teacher received a copy.  She said she was required to be on campus on May 24, 1999.  She told Perez she was leaving the School that day to find her room key. HT at p. 58, ll. 1-20.  She had not yet finished her checkout procedures. HT at pp. 59-60, ll. 24-11.

She did not call Perez that day and tell him she would not be returning to the School. HT at p. 61, ll. 6-13.  Teacher found the key two weeks after school had ended. HT at p. 120, ll. 20-24.  She stated she gave Moreno a Colorado address, since she would be in Colorado during the last part of the summer. HT at p. 119, ll. 3-12.   

11.
During the '98/'99 school year, there was an occasion that one of Teacher’s students was missing, and she was not aware of the situation. HT at p. 64, ll. 11-18.  She stated she did not authorize the student to leave. HT at p. 66, ll. 7-11.  She stated the student left during the lunch break, and she did not find out about the student’s departure until after the lunch break. HT at pp. 92-93, ll. 16-21.  She did not receive any written discipline for this incident. HT at pp. 95-96, ll. 21-9.  

12.
Teacher testified that her ‘98/’99 IIP form was not completed timely by Perez. HT at pp. 78-79, ll. 20-18.  Her IIP form stated she had been rated by Perez as “Meets Expectation.” HT at p. 80, ll. 13-17.   

13.
Teacher explained that Perez expected teachers to stay with students 100% of the time, which she said was “impossible.” HT at p. 89, ll. 12-17.  

14.
After Teacher found her lost room key, she spoke with the assistant principal and with Perez.  Perez told her he was going to terminate her employment for job abandonment or for her key. HT at p. 121, ll. 12-24.  She stated that she did not know she would be discharged if she failed to return to the School on May 24, 1999. HT at p. 127, ll. 13-16.  Teacher stated she had not contacted Perez because she had been in the hospital for about one week. HT at p. 131, ll. 6-18.  She could have contacted the School prior to her stay at the hospital. HT at p. 134, ll. 9-18.  

LUCY MORENO

15.
Moreno stated she did not receive any money from Teacher during May 1999. HT at p. 160, ll. 17-19.  Neither did Teacher turn in any money to her for lost textbooks. HT at p. 160, ll. 23-25.  Moreno stated $50 was found on top of the School’s safe, with a note stating the names of the two students in Teacher’s class who had lost their books. HT at pp. 168-69, ll. 20-14.    

16.
Faculty Staff were required to be on campus the day of May 24, 1999. HT at p. 161, ll. 15-17.  Teacher was given permission to leave the campus on that day by Perez. HT at pp. 161-62, ll. 20-3.  Perez gave Teacher a directive to return to work. HT at p. 162, ll. 10-11.  Moreno attempted to call Teacher during the week beginning May 24, but she was unable to, though she tried. HT at p. 164, ll. 9-14.  

17.
The Faculty Staff were required to have certain signatures on a checkout list, with Perez’s signature’s being last. HT at pp. 162-63, ll. 25-9.  Teacher gave Moreno an Arlington address for the summer, not one in Colorado. HT at p. 163, ll. 15-24.  She said one of Teacher’s friends had called the School and given a different address in June 1999. HT at p. 176, ll. 14-21.    

18.
Moreno smelled alcohol on Teacher’s breath on May 6, 1999. HT at pp. 165-66, ll. 25-8.  She did not report this, though. HT at p. 171, ll. 11-15.  She said teacher looked different that day, but she could not explain how. HT at p. 180, ll. 7-20.  

DR. ROBERT BOURDENE

19.
Bourdene is the Director of the Employee Well-Being Program. HT at p. 182, ll. 19-20.  

20.
Bourdene met with Teacher in May 1999. HT at p. 183, ll. 7-9.  Teacher was referred to him by the principal and the assistant principal. HT at p. 184, ll. 3-5.  Teacher was referred to him because there were reports that Teacher had difficulty in interactions with peers on May 6 and had the smell of alcohol about her. HT at pp. 185-86, ll. 22-25.  He recommended that Teacher see a psychiatrist. HT at p. 186, ll. 20-25.  

21.
Dr. Bourdene was under the impression that Teacher was under the influence of alcohol when she arrived at his office. HT at p. 187, ll. 1-5.  He said he could smell a strong odor of alcohol on Teacher.  He also said that, if Teacher had consumed so much alcohol that it might have an influence on her eight hours later, she probably would have been hospitalized for alcohol poisoning.  He was of the opinion that the alcohol would have to be consumed more recently than later, for him to smell the alcohol and observe Teacher’s behavior. HT at p. 197, ll. 5-22.  He stated Teacher kept all of her appointments with him. HT at p. 187, ll. 9-19.  He stated Teacher was not required to return to his office. HT at p. 195, ll. 12-19.    

22.
Bourdene believed Teacher should seek additional professional help. HT at p. 189, ll. 15-22.  He was of the opinion that Teacher should see a doctor which treats both bipolar disorder and alcohol dependency, and he felt Teacher was a candidate for some treatment in both areas. HT at p. 192, ll. 9-14.

ERENDIRA MENDOZA
23.
Mendoza is a third grade bilingual teacher at the School. HT at p. 202, ll. 9-12.  

24.
Mendoza heard Teacher yelling and screaming at students during the ‘98/’99 school year. HT at pp. 202-03, ll. 21-4.

25.
Mendoza said Teacher became very excited and mad on May 6, yelling “bad words” but not obscenities.  She also smelled alcohol and Teacher’s, though this was not the first time for her to smell alcohol on Teacher. HT at pp. 203-05, ll. 8-4.

26.
Mendoza stated Teacher would have mood swings, and she had once said she had eighteen personalities. HT at p. 205, ll. 5-25.  She said Teacher was laughing when she made the statement.  Mendoza laughed also and thought she was just joking. HT at pp. 214-15, ll. 25-6.  

27.
Mendoza stated Teacher had pushed Mendoza’s students around just to talk to her. HT at p. 206, ll. 5-21.  She did not report this to anyone, nor did she tell Teacher to stop. HT at p. 215, ll. 17-24.  She said Teacher speaks loudly most of the time. HT at p. 213, ll. 11-14.   

NAN DOSKER

28.
Dosker is a librarian at the School. HT at p. 219, ll. 17-20.  

29.
Dosker smelled alcohol on Teacher during September 1998. HT at p. 220, ll. 7-12.  She said later she “thought” she smelled alcohol on her breath. HT at p. 221, ll. 4-10.  She informed the assistant principal of the situation. HT at p. 221, ll. 18-20.  She also smelled alcohol on Teacher’s breath in May 1999, which she again reported to the assistant principal. HT at p. 222, ll. 4-20.    

LINDA GILLIS

30.
Gillis worked during the ‘98/’99 school year for the School as the third grade chair. HT at p. 230, ll. 15-20.

31.
Gillis spoke with Teacher about Teacher’s TAAS objectives. HT at p. 232, ll. 8-25.  

32.
Gillis observed and heard inappropriate behavior coming from the students in Teacher’s room when Senator Kennedy was visiting the School. HT at p. 233, ll. 1-23.

33.
Gillis did not know whether calling the local campus in case of absence, was either a requirement or a request by the campus. HT at pp. 234-35, ll. 21-1.  

34.
Gillis stated Teacher had made a comment about having multiple personalities.  She did not believe Teacher to be joking at that time. HT at p. 236, ll. 4-16.  

35.
Gillis stated Teacher had complained to her several times about being unhappy at the School and wanted to transfer. HT at p. 237, ll. 3-9.  

HELEN TAMES

36.
Tames was a third grade teacher at the School with Teacher. HT at p. 257, ll. 12-21.  

37.
Tames saw Teacher in the stairwell with two students during PE time.  The students were trying to hide Jack-in-the-Box cups under their jackets. HT at pp. 257-59, ll. 24-5.  She also observed these same students by themselves in Teacher’s classroom. HT at pp. 259-60, ll. 20-9.  Tames admitted that she did not stay with those students but instead left them unsupervised.  She was not counseled for this, nor was she noticed for termination. HT at pp. 274-75, ll. 5-12.  

38.
Tames stated Teacher’s behavior was unusual or erratic, sometimes giddy, sometimes defiant.  She said Teacher was loud and squealing when Senator Kennedy visited the School.  She did not believe Teacher acted professionally that day. HT at pp. 261-63, ll. 18-5.  She also smelled alcohol on Teacher’s breath more than once during the ‘98/’99 school year. HT at p. 265, ll. 6-11.  She stated she smelled the alcohol two to five times, but she did not report it.  She chose to nothing about the situations. HT at pp. 275-77, ll. 13-5.  

DEE ANNE EGAN

39.
Egan is the assistant principal at the School. HT at p. 289, ll. 1-5.  

40.
Teacher admitted taking students off campus and giving money to students.  This was against District policy. HT at pp. 290-91, ll. 1-11.  However, she did not believe Teacher was aware this was wrong. HT at p. 312, ll. 13-16.  Teacher did not violate this policy again. HT at p. 312, ll. 20-21.  Egan stated the unauthorized removal of students rule was not a written school policy, but it is a written Board policy. HT at pp. 360-61, ll. 21-2.  Teacher’s discipline was the write-up she received. HT at p. 361, ll. 17-23.

41.
Teacher left students unsupervised in August 1998 in an assembly.  The supervision policy is in the faculty handbook. HT at p. 291, ll. 12-22.  She said there were other teachers in the auditorium, but those teachers were looking over their own classes. HT at pp. 315-16, ll. 8-9.  She state the “100 percent” rule meant a teacher was responsible for the supervision of her students at all times. HT at pp. 317-18, ll. 25-2.  Egan said there was no immediate harm regarding Teacher’s not supervising her students, but she said the School must act proactively and not reactively. HT at p. 365, ll. 14-25.  [The same answer applied to call-in procedure violations by Teacher. HT at p. 368, ll. 2-9.]  

42.
Egan received complaints about the smell of alcohol on Teacher, which she reported to Perez.  She also smelled the alcohol on May 6, 1999.  She noticed unusual or erratic behavior by Teacher on that day.  Teacher was yelling and screaming at her students.  When she spoke with Teacher, she could smell a strong odor of alcohol.  Teacher was referred to Dr. Bourdene. HT at pp. 292-96, ll. 5-3.  Egan said she could not smell alcohol the first time it was reported to her. HT at p. 319, ll. 8-14.  Regarding the second incident (May 6), Egan stated she did not smell the alcohol during the morning. HT at p. 322, ll. 6-10.  However, she did smell the alcohol about 1 p.m. HT at p. 322, ll. 14-21.     

43.
Egan stated District policy is for teachers who are going to be absent to call the hotline computer system and then call the school at 7:30 a.m. HT at p. 296, ll. 9-18.  She spoke with Teacher on the evening of March 2.  Teacher told Egan that Teacher would be at school the next day.  Teacher did not show up the next day, and neither did she call the School. HT at pp. 296-97, ll. 19-10.  Egan stated the written policy for calling says a teacher must call the hotline but calling the School is deemed a “courtesy call.” HT at pp. 376-78, ll. 14-6.

44.
Egan stated the procedure for teachers in reporting lost textbooks was to send the student to Egan or inform her of the student and the lost book.  Egan would determine the cost of the book.  She had a letter to give either the teacher or the student to take home.  The parents were then to pay for the book at the School office. HT at pp. 297-98, ll. 22-7.  On the other hand, Teacher did not obtain the letter from Egan, nor did she ask about the book prices.  Teacher collected the money from the students.  Egan directed Teacher on what to do next (contact parents or students, have parents come to the School to pay the correct amount, and get a receipt).  Teacher turned in the money to the office. HT at pp. 298-99, ll. 18-23.  The students had paid too much money and had change coming to them. HT at p. 341, ll. 23-24.  Teacher’s checklist had been checked in the area of textbooks. HT at p. 342, ll. 11-13.  Egan never contacted the parents to see if Teacher had called them. HT at p. 359, ll. 21-25.  The School’s bookkeeping system was harmed by Teacher’s failure to follow Egan’s directives on lost textbooks. HT at p. 368, ll. 10-15.  

45.
Egan stated teachers were given a checklist at the end of school to be initialed by certain persons.  Otherwise, the teachers would not have cleared their records. HT at pp. 300-01, ll. 15-6.  Teacher did not clear her records. HT at p. 302, ll. 10-12.  She stated Teacher contacted her after the school year and said she had been on vacation and had two houses.  Teacher stated she had found the key. HT at pp. 302-03, ll. 13-6.  The missing key was the only item left on Teacher’s checklist. HT at p. 348, ll. 4-7.  Teacher’s failure to clear her records caused no harm, but it was considered insubordination. HT at p. 368, ll. 16-19. 

46.
Egan stated the School was late in giving summative conferences to the teachers. HT at p. 301, ll. 7-25.

47.
Egan pulled Teacher from her students on May 6 for two reasons: (1) the smell of alcohol on Teacher, and (2) the safety of the children (Teacher was screaming and “raging” at them). HT at p. 323, ll. 5-16.  Although she believed Teacher to be a danger to others, she did not escort Teacher to Perez’s office. HT at pp. 324-25, ll. 18-13.

48.
Egan stated Teacher did not receive written warnings because Perez and she attempted to work with teachers. HT at pp. 366-67, ll. 17-7.  She said Teacher was not warned of discharge during her discussions with Teacher over policy violations. HT at pp. 367-68, ll. 18-1.             

MARCOS PEREZ

49.
Perez is the principal at the School. HT at p. 379, ll. 16-19.

50.
Perez conferenced with Teacher in December 1998 for leaving the campus with students but without permission and for leaving students unsupervised. HT at pp. 379-80, ll. 24-7.  However, there was nothing in the written warning about failure to supervise students. HT at pp. 411-12, ll. 11-2.  Teacher did not remove students from the campus after the conference. HT at p. 417, ll. 13-22.  Teacher followed that directive. HT at p. 419, ll. 10-14.  

51.
In September 1998, Perez received reports of Teacher’s smelling of alcohol.  He directed Teacher not to drink enough to where she would smell of alcohol on campus. HT at pp. 383-84, ll. 10-14.  He did not smell the alcohol on Teacher. HT at p. 419, ll. 15-18.  He believed he was assisting her by not writing her up. HT at p. 419, ll. 19-24.  It was again reported to him in May 1999 that Teacher smelled of alcohol.  He referred her to Dr. Bourdene.  HT at pp. 384-85, ll. 15-12.  He did not write her up for the May incident. HT at p. 420, ll. 14-19.

52.
Perez explained why Teacher did not receive written warnings for various incidents: He was trying to “guide” her. HT at pp. 386-87, ll. 12-9.  He stated he gave Teacher verbal directives throughout her employment at the School. HT at p. 387, ll. 10-18.  

53.
Perez had a brief conference with Teacher for inappropriate behavior when Senator Kennedy visited her classroom. HT at pp. 388-89, ll. 11-12.  

54.
Perez conferenced with Teacher regarding the student who went home with Teacher’s permission. HT at pp. 390-91, ll. 20-7.  He had Teacher document the incident and suggested she change its language so that any potential readers would not think she gave the student permission to leave. HT at p. 391, ll. 8-22.  He stated he tried to assist Teacher during her employment with the School. HT at p. 392, ll. 18-21.  

55.
   Perez believed Teacher should be discharged based on an accumulation of incidents, as listed on page 2 of Teacher’s termination letter. HT at pp. 392-93, ll. 22-9.  

56.
Perez stated he did not meet the deadline for completing IIPs for several teachers, which included Teacher.  He intended to conference with Teacher when she returned to the School on May 24. HT at pp. 395-96, ll. 2-1.  

57.
Perez directed Teacher to return to the School after she went home to find her key.  He told her more than once to return.  She did not return that day, nor did she contact him during that week to explain why she did not return.  She did not clear her records. HT at pp. 396-97, ll. 2-13.  

58.
Perez stated Teacher contacted him during the first week of June.  She told him she had been on vacation.  There was nothing which prohibited her from contacting him prior to that date. HT at pp. 398-99, ll. 16-9.  

59.
Perez stated absent teachers were required to call the hotline and the campus. HT at p. 401, ll. 15-17.  

60.
Perez said each local campus was required to do a reporting to the central office in regards to money transactions.  He also stated he wrote in handbook that teachers must get receipts when money was turned in. HT at p. 402, ll. 5-16.  

61.
Perez stated he did everything within his power to assist Teacher to improve her performance. HT at p. 402, ll. 17-21.

62.
Perez stated he told Teacher she was discharged for the following reasons: job abandonment, insubordination, not clearing her record, concerning the textbook money. HT at pp. 406-07, ll. 24-5.  

63.
Perez asked the Hearing Officer, inter alia, to consider the removing of the students from the campus, when a decision was made regarding Teacher’s continued employment. HT at pp. 417-19, ll. 23-2.

64.
Perez stated there was no write up on the Kennedy situation (HT at p. 422, ll. 12-15) or the missing student situation. HT at p. 422, ll. 16-18.

65.
Perez gave Teacher a “Meets Expectations” rating on her ‘98/’99 IIP.  HT at pp. 424, ll. 19-23.  He could no longer list on the IIP any failures of the Teacher. HT at p. 427, ll. 2-16.

DISCUSSION

66.
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

67.
Specifically, the District requests the discharge of the Teacher for the following reasons: Teacher took students off campus without permission on one or more occasions; Teacher failed to supervise students properly on several occasions; Teacher failed to follow call-in absence procedures as required; Teacher failed to process end-of-school textbook accounting as required; Teacher failed to keep appointments with the Office of Well-Being as scheduled on one or more occasions; Teacher failed to clear her records, and, Teacher failed to return to school on May 24, 1999.  "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

68.
District alleges Teacher violated the following policies of the District:


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees. DF (Local) No. 1.


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. DF (Local) No. 2.


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties. DF (Local), No. 13.


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors. DF (Local), No. 20.


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. DF (Local) No. 24.


6.
Teacher’s failure to meet acceptable standards of conduct for employees in line or similar positions, which make retention of the employee detrimental to the best interest of the District. DF (Local) No. 25.


7.
Teacher’s failure or refusal to submit timely or account for all grades, reports, school equipment, or other required times. DF (Local), No. 26.


8.
Any other reason constituting good cause under Texas law. DF (Local), No. 32.

69.
The District requests the discharge of Teacher based on an accumulation of incidents, as listed on page 2 of Teacher’s termination letter. HT at pp. 392-93, ll. 22-9.  That being so, the Hearing Officer will not consider the following subjects which were raised during the hearing:


a.
The smell of alcohol on Teacher’s breath;


b.
Difficulties in Teacher’s interaction with her peers;


c.
Teacher’s alleged screaming, yelling, or “raging” at students;


d.
Teacher’s having mood swings or eighteen personalities;


e.
Teacher’s TAAS objectives;


f.
Teacher’s behavior in front of Senator Kennedy; and,


g.
Teacher’s unusual or erratic behavior.

70.
The Hearing Officer will discuss each proposed reason for Discharge:


a.
  Teacher took students off campus without permission on one or more occasions.


There is no question that Teacher took students off campus without the proper authorization.  The only questions are whether the incident should be considered for the purposes of the discharge and, if so, what weight it should receive toward the discharge decision. 


The testimony at the hearing demonstrated that Teacher was disciplined through a written warning for this incident.  She did not violate the written directive after it was given in December 1998.  Teacher committed a wrong and received a corrective action.  The Hearing Officer will not count this incident for the discharge.  Otherwise, this would be a case of “double jeopardy.”


b.
Teacher failed to supervise students properly on several occasions.


There is no question that Teacher failed to supervise her students on two occasions, once for five minutes and once for two minutes.  All Teacher had to do was find someone to watch her children for those short periods of time while she was gone.  No proof was offered at the hearing that Teacher spoke with anyone about watching her students.


The next question is whether these incidents should be considered toward the discharge decision.  While this could have led to a serious situation, it did not.  Teacher was only gone for very short periods of time.  Another teacher who witnessed one of the incidents left the same children unattended and was not disciplined, so the School must not have considered this problem to be dangerous.  More importantly, School did not even give Teacher a written warning for these.  Perez sought to “guide” and “assist” the Teacher, instead of taking a decisive action which seemed to help the one time he gave her a written warning (students taken off campus).  Teacher had no warning that her actions could lead to her discharge.  Otherwise, her actions may have been different.  The Hearing Officer will not consider this reason toward the discharge.  Teacher should have received a written directive and nothing more.



c.
Teacher failed to follow call-in absence procedures as required.


There is no question that Teacher failed to follow call-in procedures: she even admitted so.  The question remaining is how serious this incident was.  


Teacher did not call in on March 2, 1999, because she had been arrested.  She did have someone call for her when she was able to get to a telephone.  Neither did she call the School on the morning of March 3, 1999, though she did call the hotline as required.  Based on the testimony at the hearing, the call to the School was not mandatory.  The School’s policy stated the School call is a “courtesy call.”  Therefore, it was not mandatory that she call the School.  Also, the School did not even give Teacher a written warning for these.  Teacher had no warning that her actions could lead to her discharge.  Otherwise, her actions may have been different.  The Hearing Officer recognizes that a single violation of the call-in rule was committed, but this holds little weight in the discharge decision.  Teacher should have received a written directive and nothing more.  


d.
Teacher failed to process end-of-school textbook accounting as required.


There is no question that Teacher failed to process end-of-school textbook accounting.  She was given detailed instructions on the procedures to follow regarding the textbooks, but she adhered to only some of those instructions.  The question remaining is how serious this incident was.  


Teacher had two students that needed to pay for lost textbooks.  The students paid for the books.  Teacher turned in the money to the School.  She was told to call the parents and have the parents come to the School to pick up receipts and the additional money (they had paid too much for the books).  Teacher stated she did, and no one checked to see if that were false.  Teacher cannot be held liable for the parents’ failure to report to the School.  And while she did not follow the textbook procedures completely, she did not commit what would amount to insubordination.  She simply failed to follow all the steps.  This is a minor infraction and not worthy of a discharge penalty.  She should receive a written directive regarding the following of School procedures.


e.
Teacher failed to keep appointments with the Office of Well-Being as scheduled on one or more occasions.


There was no proof that Teacher failed to keep her appointments with the Office of Well-Being.  Dr. Bourdene testified she attended all of her sessions with him.  Even when faced with his letter that stated to the contrary, he stuck with his testimony that she attended all her meetings.  Therefore, this reason will not be considered.


f.
Teacher failed to clear her records.


There is no question that Teacher failed to clear her records (finish her checklist).  She was given instructions regarding having the checklist completed.  She did not follow those instructions.  The question remaining is how serious this incident was.  


Teacher had a checklist which contained different categories.  She needed to have each of those checked in order to be completely finished with the school year.  When she left the School on May 24, 1999, she did not have two categories checked: she did not have her final key and Perez had not put a final check on the list.  Teacher left the School to find her key.  Perez stated he directed her to return to School that day.  However, based on Perez’s history of “guiding” and “assisting,” Teacher may not have given much credence to the directive.  To any extent, she could not find the key and she did not return.  She found the key during the summer and sent it to the School.  Therefore, she completed all the requirements to have the checklist finished.  There was no tangible harm done by Teacher’s not following the instructions completely.  Teacher should receive a written directive addressing the seriousness of following instructions.


g.
Teacher failed to return to school on May 24, 1999.  


There is no question that Teacher failed to return to School on May 24, 1999.  The question remaining is how serious this incident was.  


Teacher was to give the School secretary her summer address before Teacher left for the summer.  She gave an address in Colorado.  Then she left.  She did not report back to the School for at least a week to tell anyone she could not find the key.  She did not return to the School to buy another key.  When she did call the School, she reported two different places she had been on vacation.  She later wrote the School and stated she had been in the hospital at some time, though she offered no proof of such a stay.  She admitted during her testimony she should have contacted the School earlier than she did.  She in effect abandoned her job for a short period of time.  So what was the harm?  School was over, so the education of the students was not harmed.  Yet Teacher exhibited a severe lack of responsible behavior when she did not report back to the School for at least one week and then gave false information to the School regarding her reasons for not reporting back to the School.  This type of behavior is completely inappropriate for someone in charge of teaching children.  It is serious enough to require some discipline worse than a written directive.  

71.
What should the final discipline be?  For the discharge reason of Teacher’s taking students off campus without permission on one or more occasions, she was disciplined by a written directive and the problem never occurred again.  For the discharge reasons of Teacher’s failure to supervise students properly on several occasions and Teacher’s failure to follow call-in absence procedures as required, the School apparently thought those violations to be so minor that it did not even give Teacher a written directive.  Since the School did not consider these to be grave violations, neither will the Hearing Officer.  Finally, Teacher’s failure to keep appointments with the Office of Well-Being as scheduled on one or more occasions, turned out to be a false reason.

72.
The other discharge reasons, Teacher’s failure to process end-of-school textbook accounting as required, Teacher’s failure to clear her records, and Teacher’s failure to return to school on May 24, 1999, must be given greater weight.  Teacher did not follow the precise instructions given her.  While no children were harmed (including their education), Teacher has responsibilities not only as a teacher of students but also as an employee of the District.  If she cannot follow the instructions communicated to her, she cannot meet the requirements of the teacher’s job.  

73.
The District has recommended the discharge of Teacher’s employment.  However,  the School tried to “help” Teacher by not giving her written directives.  What it did, though, was doom Teacher to fail, since it did not give her ample warnings that her behavior was not proper.  The one time it did give her a written warning, she corrected her behavior.  The School will not be rewarded for its failures.  

74.
The Hearing Officer recommends a suspension without pay for the remainder of the 1999/2000 school year.  During that time, Teacher should take time to consider the seriousness of her responsibilities as a teacher and an employee.  Perhaps the next time she is faced with responsibilities, she will perform those to the best of her ability, as well as all of the instructions, not just some of them.  It is also recommended that she be transferred to another school upon her return to work during the 2000/2001 school year.

75.
There is one final matter which must be addressed.  Throughout the hearing, there was much testimony as to Teacher’s behavioral problems, whether they be from alcohol abuse or from a bipolar disorder or both.  In fact, Dr. Bourdene stated he recommended she receive help in those two areas.  While those problems were not directly raised as reasons for discharge, they should be resolved.  Therefore, during the time Teacher is on suspension without pay, the Hearing Officer recommends her health insurance benefits continue solely for the treatment of alcohol abuse and/or bipolar disorder, so that she might be able to seek treatment for these problems.  
76.
Finally, Teacher should be place on a one-year probation for the 2000/2001 school year.  During the probationary period, Teacher will follow exactly the instructions given her by the school’s administration in regards to teachers’ responsibilities of completing job tasks, including textbook accounting procedures, checklists, and reporting to school.  If Teacher does not follow the instructions given her regarding job tasks and responsibilities (except for good cause), she shall be recommended for immediate discharge, and a copy of this decision shall be afforded to the presiding hearing officer.     
77.
The Hearing Officer will make the following recommendations:


(i)
Teacher shall be placed on a suspension without pay for the remainder of the 1999/2000 school year.


(ii)
Teacher, if possible, shall be transferred to another school.


(iii)
Teacher’s health insurance benefits continue (solely for the treatment of alcohol abuse and/or bipolar disorder) during her unpaid suspension, so that she might be able to seek treatment for the problems raised in the hearing.  


(iv)
Teacher will be placed on a one-year probation.  During the probationary period, Teacher will follow exactly the instructions given her by the school’s administration in regards to teachers’ responsibilities of completing job tasks, including textbook accounting procedures, checklists, and reporting to the school.  If Teacher does not follow the instructions given her regarding job tasks and responsibilities (except for good cause), she shall be recommended for immediate discharge, and a copy of this decision shall be afforded to the presiding hearing officer.     

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District proved Teacher committed some policy violations when she did not follow instructions given her on textbook accounting, completion of checklists, and reporting back to the School in a timely manner.

3.
The record and proof submitted would not justify a discharge.

4.
District does not have good cause for discharging Teacher.

RECOMMENDATION


After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and (i) Teacher shall be placed on a suspension without pay for the remainder of the 1999/2000 school year; (ii) Teacher, if possible, shall be transferred to another school; (iii) Teacher’s health insurance benefits continue (solely for the treatment of alcohol abuse and/or bipolar disorder) during her unpaid suspension, so that she might be able to seek treatment for the problems raised in the hearing; and, (iv) Teacher will be placed on a one-year probation.  During the probationary period, Teacher will follow exactly the instructions given her by the school’s administration in regards to teachers’ responsibilities of completing job tasks, including textbook accounting procedures, checklists, and reporting to the school.  If Teacher does not follow the instructions given her regarding job tasks and responsibilities (except for good cause), she shall be recommended for immediate discharge, and a copy of this decision shall be afforded to the presiding hearing officer.     


Petitioner's recommendation should be denied.

SIGNED AND ISSUED this 16th day of November 1999.
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