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FINDINGS, CONCLUSIONS, & RECOMMENDATION

This case involves a school district's request to suspend without pay, followed by an automatic termination if the teacher involved is found guilty of aggravated sexual assault.  Obviously, this case involves either a horrible crime or else a horribly false accusation of such a crime.  Accordingly, this independent hearing examiner has taken the Due Process rights involved very seriously at all phases of this case under the Texas Education Code's Chapter 21, Subchapter F.  This phase of this Subchapter F matter is now ripe for determination, as is indicated below.


I.  PROCEDURAL BACKGROUND INTRODUCTION

CAME ON for consideration this case which was initiated by Respondent under Texas Education Code's Subchapter F, § 21.251(2), pursuant to a request for a Subchapter F evidentiary hearing received by the TEA on February 25, 1999.  In light of the legislatively-framed need for prompt, timely treatment of the various pre-trial issues and deadlines, etc., this matter was set for trial in conjunction with a Pre-Trial Order issued and served upon the parties on March 5, 1999 (which order was slightly revised by the Amended Pre-Trial Order issued and served on March 16, 1999 -- shown by Examiner's Exhibit "A").  Also, a pre-hearing conference was noticed for March 16, 1999 at 10:00 am (whereat Petitioner appeared
), -- shown by Examiner's Exhibit "B".  


The parties presented no discovery disputes.  Accordingly, any discovery irregularities are hereby deemed waived.  


Neither of the parties requested, in writing or orally, that the undersigned hearing examiner be recused for cause.  Since this issue must be specifically addressed in the pre-hearing teleconference, the right to assert any such a recusal was waived.  Also, neither party requested, in writing or orally, the employment of any examiner who is not on the list of certified examiners; since the opportunity for such a request must be addressed in the pre-hearing teleconference, any such request was waived.


Per said Pre-Trial Order (and as re-confirmed by the amended pre-trial order) this case was set and noticed for trial on the merits, on Mon., April 5, 1999 (to start at 8am) at the offices of Dallas I.S.D., with both sides appearing (Respondent appearing pro se, and Petitioner appearing through its counsel of record, Craig A. Capua, Esq.).


This case was tried on April 5, 1999, with the evidentiary hearing ("trial") being concluded at or about 12:30 pm.; despite timely notice to appear at DISD's "Hearing Room" (see the 3-17-1999 notice that DISD provided per the pre-trial order's directive), the Respondent did not appear in said Hearing Room after 9:50 am (as is indicated at Tr. @ 5-11).  However, Respondent were excused of this default due to his having timely arrived at the correct address.


Per agreement of the parties at trial, -- shown by Examiner's Exhibit "C", -- this independent hearing examiner's opinion of findings, conclusions, and recommendation is due for issuance and service today, since today is five business days after this hearing examiner's receipt of the trial transcript, exhibits, and trial transcript concordance. 


II.  DISCUSSION REGARDING BASIS OF PROPOSED ACTION

DALLAS I.S.D. desires to suspend Respondent without pay for the reason that he has been charged with a first class felony, to wit, aggravated sexual assault, a violation of Section 22.021 of the Texas Penal Code, as is indicated by DISD Exhibit #2:


Based on the information received [by the Dallas Police Department] from the complainant, Mariah J[remainder of surname censured], B/F/06, DOB: 1007[19]92, it is believed the defendant, Keith Coleman [Respondent in this Chapter 21 proceeding], B/M/35, DOB: 0225[19]63, committed the offense of aggravated sexual assault, 22.021, F/1, against the complainant between the dates of 0907[19]97 and 0129[19]98, at 4314 Kolloch, City of Dallas, Dallas County, Texas.  The [alleged] facts of the case are as follows:  the defendant is the complainant's step-father.  The complainant stated the defendant came into the rest-room at their home while she was sitting on the toilet.  The complainant stated he made her get up and "put a stick in my booty", meaning an object went into her anus.  The complainant did not see the object that went into here anus, however, she did see blood running down here leg.  The complainant stated that the defendant had his hand on top of her vagina.  The complainant made an outcry of sexual abuse to witness Harris, her biological mother and the defendant's wife.  The complainant was five (5) years of age at the time of the offense.

Quoting from Affidavit for Arrest Warrant, sworn to by Monica M. Smith, Dallas peace officer, dated December 22, 1998, at the foot of which affidavit form is subscribed a request for issuance of an arrest warrant for arresting said defendant [Respondent], -- shown by DISD Exhibit #2.


This accusation resulted in an indictment for Class 1 Felony aggravated sexual assault, -- shown by DISD Exhibit #3.


This indictment, according to routine Dallas I.S.D. policy, resulted in Respondent being suspended with pay, until such time as it is approved to suspend Respondent without pay, -- pending the outcome of the criminal prosecution of the above-alleged offense.  It is the policy of the DISD to reinstate exonerated indictees with their employment, plus back-pay, -- as well as to terminate indictees who are found guilty of such felonies, upon a lawful determination of guilt.  This policy is illustrated by DISD's trial Exhibit #4, which indicates:


You are hereby notified that I am recommending that your pay be suspended, for good cause, pursuant to Board Policy DF (Local).  The recommendation to suspend with your pay is being made under the following policy provisions ... [various policy provisions and citations follow in listed format] ...  The recommendation to terminate your employment is being made for the following specific reasons, individually and collectively:  your felony indictment.

Respondent indicated at trial that he had no misunderstanding regarding which "felony indictment" the DISD's notice letter referred to, as is indicated by his answers to "DISD's First Request for Admissions to Keith Coleman" (shown by DISD's trial Exhibit #5), -- as well as by the following:

THE HEARING OFFICER:


Okay. I have some questions that I want to ask both of you.  And I guess at this point, this is sort of a preliminary to whatever closing argument either of you want to make.  And that is -- where's my list?  My questions have to do with two issues, one of them is procedural due process.  I'm especially concerned about procedural issues that are potentially relevant to due process and so that would involve things such as notice issues.  And I also want to clarify what, Mr. Coleman, your understanding is of the Dallas ISD's suspension process.  ...  Mr. Coleman, on what was marked as Employer's Exhibit No. 4, which I believe you have in front of you.

MR. COLEMAN:


Okay.

THE HEARING OFFICER:


If you'll flip over to the top of Page 2.  You see where it says the recommendation to terminate your employment is being made for the following specific reasons individually and collectively, and then it says ["]your felony indictment["]?

MR. COLEMAN:


Yes.

THE HEARING OFFICER:


Did you have any other felony indictments in existence at the time that you received this letter dated February 10, 1999?

MR. COLEMAN:


Did I have any --

THE HEARING OFFICER:


Felony indictments.

MR. COLEMAN:


Pending or -

THE HEARING OFFICER:


Right.

MR. COLEMAN:


No.

THE HEARING OFFICER:


Okay.  And the reason for my asking is I'm trying to determine if when you read this you knew what they were talking about.  In other words, when they referred to your felony indictment, was it the case that you were confused, you thought they were talking about some other felony indictment or did you understand that they were talking about the one involving Mariah J.?
MR. COLEMAN:


Right.  Yes, I knew they were talking about that one.
Quoting from Tr. @ 80-82 (emphasis added).  Accordingly, it is clear that there was no confusion as to the substantive content of the phrase "your felony indictment" as such phrase was used on the DISD's letter dated February 10, 1999 (shown by DISD Exhibit #4).


III.  DISCUSSION REGARDING RELIEF SOUGHT BY PETITIONER

This case involved some confusion on the Respondent's part regarding when his pay would/could be suspended, during the pendency of the criminal prosecution process, as well as some confusion regarding the different treatment given to his coaching stipend ("supplemental pay"), as is indicated at Tr. @ 84-93.  

THE HEARING OFFICER:


Okay.  Now, prior to today's proceeding, were you aware of Dallas ISD policy that when they do have an employee who is indicted, that they just automatically suspend that employee without pay until the indictment is resolved, and that it is their position, that if the indictment is resolved in favor of the employee, that they do what was described earlier today to make the employee whole, that is back pay and reinstatement?

MR. COLEMAN:


Parts of it.

THE HEARING OFFICER:


Okay.  What was your understanding of the policy before this all came up?

MR. COLEMAN:


Well, I really didn't think about it.

THE HEARING OFFICER:


I mean, were you aware that it existed, the policy?

MR. COLEMAN:


I wasn't -- it was not -- aware that it didn't exist, but because I had never been in this situation before, I went to Alliance Union and talked to some of their representatives.  It was my understanding that usually when this happens, the District will investigate it and until -- and my understanding was that you would be on paid leave while the investigation was going on.

THE HEARING OFFICER:


And when you say -- even after the indictment, that you thought that you would still be receiving pay at that point, until there was actually a trial with a prosecutor?

MR. COLEMAN:


No, not exactly.  I -- what I thought was that you would get paid during the duration of the DISD's individual investigation.  I didn't -- I wasn't aware that everything stops with the indictment, then you're placed on leave after the indictment is handed down.

THE HEARING OFFICER:


Okay.  Now, at this exact moment, are you still on pay?

MR. COLEMAN:


No.  I have some personal days remaining.

THE HEARING OFFICER:


Okay.  Because -- okay.  Mr Capua, am I being called upon to ratify something that's already happened?  I mean, from the papers I've seen, what the District is requesting that I do is decided whether or not a suspension without pay is proper.  Is that something that's already happened and I'm being asked to just ratify that or is it your understanding that Mr. Coleman is still receiving pay although suspended?

MR. CAPUA:


It's my understanding that Mr. Coleman is still on leave with pay.

THE HEARING OFFICER:


With pay.

MR. CAPUA:


Correct.  As stated in the last paragraph of Page 2 of the letter of [DISD] Exhibit No. 4.

MR. COLEMAN:


No, that's not correct.

Quoting from Tr. @ 84-87.  The gist of the confusion, I opine, was cleared up by an explanation of the pay-period designations, the DISD's process for allocating personal and sick leave, and the Respondent's contract rights regarding "supplemental duties" pay.  Accordingly, I hereby incorporate the discussion on Transcript pages 84-93 herein as the basis for my conclusion that these issues are resolved by consent and/or waiver.


IV.  DISCUSSION REGARDING JUDICIAL ESTOPPEL

The following legal positions, taken at the close of trial, contain judicial admissions that function -- under the doctrine of "judicial estoppel" -- as estoppels against any opposition by the Respondent (if any remains) to the relief requested by DISD:

THE HEARING OFFICER:


...  Mr. Capua, would you make the statement for the record, indicating what you understand to be the case regarding administrative leave?

MR. CAPUA:


Yes.  It's been represented to me that since Mr. Coleman is not only a classroom teacher, but is also involved in some coaching activities, that he receives supplemental pay.  And that as per the employment contract, if you are placed on leave, then you will receive pay as it relates to your contract with DISD [as] the teacher; however, you're not going to continue to receive your supplemental pay while you've been placed on leave.  So Mr. Coleman's payroll check, while he's on leave, will decrease because he's not going to be receiving that supplemental coaching pay.

THE HEARING OFFICER:


Okay.  Is the supplemental coaching pay something that under the employment contract is guaranteed or is that more like overtime, or how would you characterize that?

MR. CAPUA:


I would say the supplemental coaching pay is excluded under the contract.  It's not something that the employee contracts with the School District for.

THE HEARING EXAMINER:


Oh. Okay.  Mr. Coleman, what is your understanding at this time?

MR. COLEMAN:


Well, I never even addressed the pay as it refers to not getting the coaching stipend.

THE HEARING OFFICER:


Okay.

MR. COLEMAN:


I mean, that was never in question.  But I do remember signing a contract to get paid as a coach.  And as far as it -- how it differs from the regular teaching contract, I don't know.

THE HEARING OFFICER:


Okay.  I think the only thing that I have [subject-matter] jurisdiction over in this proceeding is just the teacher contract.  I think that's really all we're here for today, unless one of the two of you has some kind of documentation to correct me on it.  Mr. Coleman, the testimony that I heard today indicates that it's kind of an automatic policy of the School District and that by implementing their automatic policy, that they would not be treating you any differently than they would anyone else who was in a position of waiting for an indictment to be resolved.  And that -- that there would be back pay and that there would be reinstatement when and if the indictment situation is resolved [in favor of the indicted teacher].  And is it you position that the School District is doing this in an arbitrary or capricious way that has singled you out differently than anyone else who would be in an indictment proceeding?
MR. COLEMAN:


No.
THE HEARING OFFICER:


Okay.  Is it your position that the approach that the School District is taking by following that policy, in a wait-and-see-approach, which has the opportunity for back pay and reinstatement, is it your position that that is an unfair or illegal policy?
MR. COLEMAN:


No.
THE HEARING OFFICER:


Okay.  Do you have a problem with the Dallas School District's policy, in general, that there be a suspension without pay, pending the resolution of the indictment, and then if the indictment is favorably resolved, then at that point, the School District would be required to promptly pay you back pay for all of that time that you were suspended without pay, and that they also use diligent efforts to get you promptly reinstated; do you have a problem with that policy?
MR. COLEMAN:


No.
Quoting from Tr. @ 88-92 (emphases added).  Thus (as the above quotes show), the routine policy of DISD, to place an employee indicted of a felony on leave without pay, is a policy that Respondent does not challenge as being an unfair or illegal policy, -- and (as the above quotes show) Respondent also does not challenge the application of that routine policy to his situation.  


So, if Respondent is exonerated, he should be back-paid and reinstated; -- however, if Respondent is not exonerated (of the indicted offense), by a guilt conviction, a nolo contendere plea, or a similar plea bargain [if such concession is inconsistent with an exoneration finding], the Respondent should be immediately and automatically terminated.  In any event, during the pendency of the criminal prosecution proceedings, Respondent should be on leave without pay.


V.  FINDINGS OF FACT 

1)
Respondent is a classroom teacher employed by DISD.  (See, accord, DISD Exhibit #5, Request for Admission #1.)

2)
DISD has a routine policy designed to promptly place on leave without pay any classroom teacher who is formally indicted pursuant to a complaint that accuses the teacher of having committed a violent felony, such as a Class 1 felony charge of aggravated sexual assault of a minor.  (See, accord, DISD Exhibit #1, in conjunction with the very informative testimony of DISD witness Willie Crowder, at Tr. @ 22-34, esp. @ 33-34.)

2a)
On or about January 21, 1999 Respondent was indicted for the first degree felony of aggravated sexual assault to a child under the age of 14; this occurred by virtue of a grand jury of Dallas County, Texas, issuing a "True Bill of Indictment" alleging that Respondent knowingly and intentionally caused, by a stick and/or other unknown object, the contact of and penetration of the anus of Mariah J. (who was then a child under the age of 14, and who was not Respondent's wife).

3)
DISD's routine policy (which has been faithfully followed in this case), -- regarding the application of the DISD policy noted in Finding #2 -- is that the DISD would retroactively compensate an exonerated indictee-teacher as follows:  if the teacher's indictment were to be defeated in a manner that effectively exonerated the teacher, to wit:



(a) the exonerated teacher would be "made whole" by being paid "back pay" dating bach to the time when that teacher was placed on leave without pay; and 



(b) the exonerated teacher would suffer no negative calculation of years of service with respect to how such years of service are applied to retirement benefits (e.g. accrued benefits, leave status, years of service that are reported to Texas Teacher Retirement System, etc.); and



(c) the exonerated teacher would be returned to the classroom "after the District had an opportunity to examine the specifics related to the incident" (i.e., the DISD would not treat a criminal court plea of nolo contendere
 as an exoneration, but would presumably accept a finally-adjudicated and appeal-exhausted "not guilty" finding as an acceptable exoneration justifying reinstatement into the classroom.


(See DISD Exhibit #1, in conjunction with the testimony of DISD witness Willie Crowder, at Tr. @ 22-34, esp. @ 33-34.)

4)
Respondent has admitted that the above-noted routine policy of the DISD is neither unfair nor illegal, on its face.

5)
Respondent has admitted that the above-noted routine policy of the DISD is neither arbitrary nor capricious, as applied to Respondent's indictment for aggravated sexual assault.

6)
If the material allegations of the indictment are adjudicated in a criminal prosecution context (or are disposed of in an unopposed manner, e.g., via a plea bargain or nolo contendere plea), or such allegations are disposed of in a manner that does not substantively oppose the factual merits of the indictment allegations, -- and if Respondent is not thereby exonerated of the indictment allegations, -- then Respondent should be terminated from employment by DISD as a classroom teacher (as well as from any "supplemental" employment as a DISD coach).

7)
Respondent has denied committing the aggravated sexual assault that he is accused of committing.  (See, accord, DISD Exhibit #5, Request for Admission #6.)

8)
Respondent has admitted that he has been indicted "for causing contact and penetration of the anus of [his now-6-year-old step-daughter]" and was arrested "for aggravated sexual assault of [his now-6-year-old step-daughter]".  (See, accord, DISD Exhibit #5, Request for Admissions #2, #3, #4, #5.)

9)
Respondent's denial of "good cause" for suspension by DISD, as shown by DISD Exhibit #5, Request for Admissions #12 & #13, was compromised by, waived by, and/or was estopped by his answers in open court to the following inquiry, which inquiry followed a clarification of the DISD payment policy regarding sick leave, personal leave, and supplemental pay for coaching: 

THE HEARING OFFICER:



...  Mr. Coleman, the testimony that I heard today indicates that it's kind of an automatic policy of the School District and that by implementing their automatic policy, that they would not be treating you any differently than they would anyone else who was in a position of waiting for an indictment to be resolved.  And that -- that there would be back pay and that there would be reinstatement when and if the indictment situation is resolved [in favor of the indictee].  And is it you position that the School District is doing this in an arbitrary or capricious way that has singled you out differently than anyone else who would be in an indictment proceeding?

MR. COLEMAN:



No.

THE HEARING OFFICER:



Okay.  Is it your position that the approach that the School District is taking by following that policy, in a wait-and-see-approach, which has the opportunity for back pay and reinstatement, is it your position that that is an unfair or illegal policy?

MR. COLEMAN:



No.

THE HEARING OFFICER:



Okay.  Do you have a problem with the Dallas School District's policy, in general, that there be a suspension without pay, pending the resolution of the indictment, and then if the indictment is favorably resolved, then at that point, the School District would be required to promptly pay you back pay for all of that time that you were suspended without pay, and that they also use diligent efforts to get you promptly reinstated; do you have a problem with that policy?

MR. COLEMAN:



No.

Quoting from Tr. @ 90-92 (emphases added).  Thus (as the above quotes show), the routine policy of DISD, to place an employee indicted of a felony on leave without pay, is a policy that Respondent does not challenge as being either an unfair or an illegal policy, -- and (as the above quotes show) Respondent also does not challenge the DISD's application of that routine policy to his situation as being either an arbitrary or a capricious application.  

10)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there exists "good cause" to prevent him from being reinstated as a DISD classroom teacher, as well as to prevent him from serving as a DISD coach.

11)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes activity that is indecent, obscene, illegal, cruel, abusive, and otherwise contrary to and inconsistent with the ordinary standards set by the DISD for the performance and conduct of its classroom teachers (and of its other professional employees).

12)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes immorality that involves both moral turpitude and unlawful practices.

13)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes physical abuse of a minor child.

14)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes conduct or behavior that necessarily causes the public, students, or DISD employees to lose confidence in the administration and/or the integrity of the District.

15)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes a failure to meet acceptable standards of conduct for classroom teachers and/or school coaches, which would make retention of Mr. Coleman (if so convicted) detrimental to the best interests of the District.

16)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes a violation of a state law (as defined by the Texas Penal Code), as well as constituting an intentional tort (as defined under Texas' common law of intentional torts, e.g., battery tort).

17)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes an indication that Mr. Coleman cannot reasonably be entrusted with the care of any school-children.

18)
Mr. Coleman was provided with fair notice and a meaningful evidentiary hearing (as is illustrated by the Trial transcripts's 96 pages, plus the trial exhibits), as to all material issues necessarily determined within this case under Texas Education Code's Chapter 21, Subchapter F.


VI.  CONCLUSIONS OF LAW 

1)
Respondent is a classroom teacher employed by DISD, subject to the terms and conditions of his contract with DISD, which terms and conditions include compliance with DISD policies.

2)
Aggravated sexual assault of a child under the age of 14 is a first degree felony in the State of Texas.

2a)
DISD has a routine policy designed to place on leave without pay (ASAP, -- which in this case means adherence to Chapter 21, Subchapter F of the Texas Education Code) any classroom teacher who is formally indicted pursuant to a complaint that accuses the teacher of having committed a violent felony, such as a Class 1 felony charge of aggravated sexual assault; -- moreover, this DISD policy is designed to effectuate the suspension of all such indicted employees until the factual merits of the indictment-related charges are resolved (one way or the other).

2b)
On or about December 22, 1998 Respondent was arrested for the aggravated sexual assault of a child under the age of 14.

3)
DISD's routine policy, -- regarding the application of the DISD policy noted in Conclusion #2 -- is that the DISD would retroactively compensate an exonerated indictee-teacher as follows:  if the teacher's indictment were to be defeated in a manner that effectively exonerated the teacher, to wit:



(a) the exonerated teacher would be "made whole" by being paid "back pay"; and 



(b) the exonerated teacher would suffer no negative calculation of years of service with respect to how such years of service are applied to retirement benefits; and



(c) the exonerated teacher would be returned to the classroom after DISD confirms such exoneration (i.e., the DISD would not treat a criminal court plea of nolo contendere
 as an exoneration, but would presumably accept a finally-adjudicated and appeal-exhausted "not guilty" finding as an acceptable exoneration justifying reinstatement into the classroom.

4)
Respondent has judicially admitted and is thus now judicially estopped from denying that the above-noted routine policy of the DISD is neither unfair nor illegal, on its face.

5)
Respondent has judicially admitted and thus is now judicially estopped from denying that the above-noted routine policy of the DISD is neither arbitrary nor capricious, as applied to Respondent's indictment for aggravated sexual assault.

6)
If the material allegations of the indictment are adjudicated in a criminal prosecution context (or are disposed of in an unopposed manner, e.g., via a plea bargain or nolo contendere plea), or such allegations are disposed of in a manner that does not substantively oppose the factual merits of the indictment allegations, -- and if Respondent is not thereby exonerated of the indictment allegations, -- then Respondent should be terminated from employment by DISD as a classroom teacher (as well as from any "supplemental" employment as a DISD coach), -- as per the DISD's policy DF (Local) as such is indicated via an attachment to the Affidavit of Barbara A. Morrison, Secretary of the Board of Trustees of the DISD (as such appears in DISD Exhibit #1).

7)
Respondent has denied committing the aggravated sexual assault that he is accused of committing, yet he has conceded that the issue of his guilt or innocence on this matter should be suspended pending the ultimate determination thereof via the criminal prosecution process.  

7a)
Respondent has accepted the DISD's proposed form of ultimate crime-fact-related determination (via criminal court process), -- as opposed to insisting that this hearing examiner now make all ultimate crime-fact-related determinations per se; -- thus, the Respondent's procedural position (which provides the Respondent with a beyond-a-reasonable-doubt evidentiary proof standard, -- as opposed to what would otherwise be fact determinations on whether the alleged sexual assault occurred, -- based on a mere-preponderance-of-evidence norm) will be respected, especially since Respondent is not prejudiced.

8)
Respondent has been indicted for causing contact and penetration of the anus of his now-6-year-old step-daughter.

9)
Respondent's denial of "good cause" for suspension by DISD, as shown by DISD Exhibit #5, Request for Admissions #12 & #13, was compromised by, waived by, and/or was estopped by his answers in open court to the following inquiry, which inquiry followed a clarification of the DISD payment policy regarding sick leave, personal leave, and supplemental pay for coaching: 

THE HEARING OFFICER:



...  Mr. Coleman, the testimony that I heard today indicates that it's kind of an automatic policy of the School District and that by implementing their automatic policy, that they would not be treating you any differently than they would anyone else who was in a position of waiting for an indictment to be resolved.  And that -- that there would be back pay and that there would be reinstatement when and if the indictment situation is resolved [in favor of the indictee].  And is it you position that the School District is doing this in an arbitrary or capricious way that has singled you out differently than anyone else who would be in an indictment proceeding?

MR. COLEMAN:



No.

THE HEARING OFFICER:



Okay.  Is it your position that the approach that the School District is taking by following that policy, in a wait-and-see-approach, which has the opportunity for back pay and reinstatement, is it your position that that is an unfair or illegal policy?

MR. COLEMAN:



No.

THE HEARING OFFICER:



Okay.  Do you have a problem with the Dallas School District's policy, in general, that there be a suspension without pay, pending the resolution of the indictment, and then if the indictment is favorably resolved, then at that point, the School District would be required to promptly pay you back pay for all of that time that you were suspended without pay, and that they also use diligent efforts to get you promptly reinstated; do you have a problem with that policy?

MR. COLEMAN:



No.

Quoting from Tr. @ 90-92 (emphases added).  Thus, the routine policy of DISD, to place an employee indicted of a felony on leave without pay, is a policy that Respondent does not challenge as being an unfair or illegal policy; --- moreover,  Respondent also does not challenge the specific application of that routine policy to his employment situation.  

10)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there exists "good cause" to terminate him as a DISD classroom teacher, as well as to prevent him from serving as a DISD coach, -- pursuant to DISD's policy identified as DF (local), No. 32.

11)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes activity that is indecent, obscene, illegal, cruel, abusive, and otherwise contrary to and inconsistent with the ordinary standards set by the DISD for the performance and conduct of its classroom teachers (and of its other professional employees), -- pursuant to DISD's policy identified as DF (Local), No. 2.

12)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault (if it really occurred) necessarily constitutes grotesque immorality that involves both moral turpitude and unlawful practices, -- pursuant to DISD's policy identified as DF (Local), No. 5.

13)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes physical abuse of a minor child, -- pursuant to DISD's policy identified as DF (Local), No. 12.

14)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes conduct or behavior that necessarily causes the public, students, or DISD employees to lose confidence in the administration and/or the integrity of the District, -- pursuant to DISD's policy identified as DF (Local), 24.

15)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes a failure to meet acceptable standards of conduct for classroom teachers and/or school coaches, which would make retention of Mr. Coleman (if so convicted) detrimental to the best interests of the District, -- pursuant to DISD's policy identified as DF (Local), No. 25.

16)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes a violation of a state law (as defined by the Texas Penal Code), as well as constituting an intentional tort (as defined under Texas' common law of intentional torts, e.g., battery tort), -- pursuant to DISD's policy identified as DF (Local), No. 28.

17)
If Mr. Coleman is convicted of the aggravated sexual assault of his step-daughter, there is "good cause" to terminate Mr. Coleman, in that any such assault constitutes an indication that Mr. Coleman cannot reasonably be entrusted with the care of any school-children, -- pursuant to DISD's policy identified as DF (Local), No. 32.

18)
Mr. Coleman was provided with fair notice and a meaningful evidentiary hearing (as is illustrated by the Trial transcripts's 96 pages, plus the trial exhibits), as to all material issues necessarily determined within this case under Texas Education Code's Chapter 21, Subchapter F, -- pursuant to DISD's policy identified via DISD Exhibit #1.

19)
Mr. Coleman has been provided with procedural Due Process in connection with the Chapter 21, Subchapter F aspects of this indictment-related case, pursuant to aid subchapter and also pursuant to the U.S. Constitution's 14th Amendment.

20)
Mr. Coleman should be suspended without pay, effective immediately, consistent with the indictment resolution options (i.e., back-pay and reinstatement or else immediate termination, depending on the outcome of the criminal prosecution process) as indicated elsewhere herein.

21)
Mr. Coleman has waived any right to dispute that the "wait-and-see" suspension-without-pay policy of DISD is unfair or illegal, despite any cash-flow hardship that may thus occur.

22)
Mr. Coleman's admission during the trial proceeding have effectively admitted that there is "good cause" to utilize a "wait-and-see" suspension-without-pay policy, pending the criminal prosecution process, followed by an automatic termination if such criminal prosection process does not result in Mr. Coleman being substantively exonerated.


VII.  RECOMMENDATION FOR CASE DISPOSITION

In my capacity as the independent hearing examiner appointed by the Texas Education Agency (in this case), -- and after considering the foregoing Findings of Fact and Conclusions of Law, -- I suggest and recommend that the following be done in the form of an appropriate order/decision that includes the following:

(1)
that the above-noted Findings of Fact be adopted, as well as any findings of fact necessarily implied by the foregoing discussions;

(2)
that the above-noted Conclusions of Law be adopted, as well as any conclusions of law necessarily implied by the foregoing discussions;

(3)
that the Board determine that it has "good cause" to immediately suspend without pay, the employment of the Respondent (Keith Coleman), subject to the following dichotomy of automatic follow-up action alternatives:


(a) if the indictment for aggravated sexual assault is defeated in a manner that substantively exonerates the Respondent (e.g., a jury verdict or bench ruling of "not guilty"), then Respondent should be reinstated with back pay, as per routine DISD policy; -- provided, however,

(b) if the indictment for aggravated sexual assault is not defeated in a manner that substantively exonerates the Respondent (e.g., a jury verdict or bench ruling of "guilty", plea of "nolo contendere"), then Respondent should be immediately terminated for cause; and

(4) that the DISD's petition should be accordingly GRANTED.

ISSUED and SIGNED on this the 26th day of April, A.D. 1999.


__________________________________________


James J. Scofield Johnson,  C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING

FAXed and/or mailed 4-26-1999 to:

Texas Education Agency Office of Legal Services @ 512/475-3662


Mr. Keith Coleman via the U.S. Mail  (pro se Respondent)


Craig A. Capua, Esq.  @ 214/941-1399 (for DALLAS I.S.D.)


6,000+ words
     �See also Tr. @ 82-84 (regarding the pre-hearing conference).


     �Attorney Capua further addressed this matter on Tr. @ 92-93.


     �Likewise, it is doubtful that a felony-defeating "insanity" plea would suffice to justify reinstatement into the classroom.


     �See, accord, DISD Exhibit #1.


     �Likewise, it is doubtful that a felony-defeating "insanity" plea would suffice to justify reinstatement into the classroom.


     �In fact, if anyone is prejudiced by this, it is DISD children.
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