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Statement of the Case
This is an appeal from the decision of the Board of Trustees of Westwood Independent School District (Westwood ISD) to terminate the contract of Jack Martin, Respondent.  Westwood ISD is the Petitioner.

J. Don Westbrook is a Hearings Examiner appointed by the State Commissioner of Education.  Petitioner is represented by Andrew A. Chance, Attorney at Law, Austin, Texas.  Respondent is represented by Kevin Lungwitz, Attorney at Law, Austin, Texas.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
Respondent Jack Martin was familiar with the Westwood ISD school board policies regarding personnel records, logging of long distance telephone calls, and use of school materials and equipment for personal expenses.

2.
Respondent Jack Martin violated these policies by refusing to provide employment records in a timely manner.

3.
Respondent Jack Martin violated these policies by refusing to log long distance telephone calls.

4.
Respondent Jack Martin violated these policies by charging personal long distance telephone calls to Westwood ISD.

4.
Respondent Jack Martin violated these policies by using school equipment, materials, and properties for his own personal use.

5.
Respondent violated school district policy by using the postage meter for personal mail.

6.
Respondent admittedly violated his oath of office and misapplied governmental funds.

7.
Respondent admittedly violated a number of minimum standards of teacher conduct including Standard 2, Standard 3, and Standard 6.


JURISDICTION
Petitioner contends the Commissioner lacks jurisdiction over this matter because the Tex. Educ. Code Ann. §21.102 allows only for a one year probationary contract.  Martin's contract is for a two-year term.  According to Petitioner, the school district may not waive such a requirement.  Petitioner reasons that Martin's contract should be considered a one-year probationary contract regardless of the terms of the contract itself, and therefore the District's decision not to renew Respondent does not fall within the Commissioner's jurisdiction.

I disagree.  The school district voluntarily chose to award Martin a two-year contract. Thus, the school district is required to terminate Respondent's contract under the provisions of Subchapter E, Section 21.201 et. seq. which requires a hearing and a showing of good cause for termination.  I find therefore that the State Commissioner of Education has jurisdiction over this matter.


CONCLUSIONS OF LAW
1.
That the State Commissioner of Education has jurisdiction of this matter.

2.
That Respondent's violations of school board policies regarding the personnel records, phone logs, personal long distance phone charges, postage meter, and school district stationary constitutes a violation of his oath of office and of the Code of Ethics and Standard Practices for Texas Educators.

3.
That Respondent's violations of school board policies regarding the personnel records, phone logs, personal long distance phone charges, postage meter, and school district stationary, constitutes "good cause" as determined by the Westwood ISD Board of Trustees.

4.
That the acts referred to in Conclusions of Law Nos. 2 and 3 constitute sufficient good cause to warrant the Westwood ISD's decision to terminate Respondent's term contract.

5.
That Tex. Educ. Code §21.211 was not violated because Westwood ISD had good cause to terminate the contract of Respondent.

6.
That Respondent's appeal should be denied.


DISCUSSION

Assuming Martin is operating under a term contract, Westwood ISD must prove good cause exists for terminating his contract prior to the end of its term.  The school district met its burden by preponderance of the evidence.  

First, the school proved that Martin did not timely provide the school with his personnel records.  Although most of the records were eventually provided, it was only after months of reminders.  One document which was required by the school still has not been provided to the school district.

Second, Martin admitted that he did not provide phone logs required by the administration in order to document long distance phone calls.  Martin knew the logs were required, and the testimony conclusively established that Martin had been asked numerous times to generate and provide the complete logs.  It was only in April and May, 1997 that Martin chose to generate logs, and even then they were not complete.

Third, Martin admitted charging personal long distance phone calls to the school district and admitted that this practice violated the Code of Ethics and Standard Practices for Texas Educators.  Martin also admitted that his practice constituted a misapplication of governmental funds.  While Martin acknowledged and paid for some of the personal phone calls, he admitted that other calls were not acknowledged and were not paid by him.  Martin offers as an excuse, the fact that his vision was impaired during a portion of the year.  Martin does not offer explanation or justification why he was able to perform the remainder of his job duties which apparently were not affected by the impairment of his vision.  I do not find his excuse as a legitimate reason for failure to acknowledge and pay for the calls.  It was Martin's responsibility to determine the amount of his personal charges and if he was able to adequately perform the remainder of his job duties  during this time period (to which he testified), then he would necessarily have been able to read the phone bills or somehow take adequate measures to ensure that the charges were paid.

Fourth, Martin admitted using school stationary and the school district postal meter for personal mail.  He also admitted that these acts violated the minimum teachers' standards of conduct.

The above acts collectively indicate a sufficient good cause for termination.  They also indicate an attitude that Martin believed he need not comply with those school policies with which he disagreed.  For example, the rules relating to phone logs and employment records were routinely disobeyed by Martin until long after a reasonable time period had passed.  While the Superintendent could have chosen to document Martin's records with written reprimands, it seems clear that the ultimate responsibility for meeting the minimum ethical standards and complying with known school district policies resides with the teacher himself, in this case Martin.  Therefore, I hold in favor of the Petitioner, Westwood Independent School District.


RECOMMENDATION
After due consideration of the records, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this _______ day of May, 1997.

___________________________________

J. DON WESTBROOK

HEARINGS EXAMINER
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