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Statement of the Case

Petitioner Julian Garcia appealed the decision of the Board of Trustees of the San Antonio Independent School District, Respondent, to terminate Petitioner's employment contract with the Respondent.  Petitioner timely filed a written request for a hearing before a hearing examiner.  John J. Curtis is the hearing examiner appointed by the Texas Education Agency to hear Petitioner's appeal.  Mr. Lawrence Garcia, Attorney at Law, San Antonio, Texas, represented Petitioner.  Mr. Robert Schulman, Attorney at Law, San Antonio, Texas, represented Respondent.  After written agreement of the parties to extend the time deadline for a recommendation of hearing examiner, as per V.C.T.A., Education Code, Section 21.257(c), said appeal hearing was begun on  August 19, 1996, continued the next two days, and completed on August 27, 1996.  By mutual agreement of the parties the hearing examiner's recommendation is due to the parties by September 3, 1996.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.  The San Antonio Independent School District (hereinafter referred to as "SAISD") employed Julian Garcia under a continuing contract during the times pertinent to this case, that is, the 1994-1995 and 1995-1996 school years. 

2.  Julian Garcia has been a teacher for twenty (20) or twenty-one (21) years. SF III-166.  He came to teach at Nelson Elementary in 1991. SF III-167.  Garcia taught third grade during the 1994-1995 school year, then first grade during the 1995-1996 school year. SF III-167.

3.  Ms. Silvia Herrera-Lopez, the former principal at Nelson Elementary, testified to   problems in Mr. Garcia's instructional methods (SF I-56 and See Ex. 6), his students' low TAAS scores (SF I-44, 83), and counseling him about problems in communicating with staff and students. SF I-77.  She also admitted to grievances against her by members of her teaching staff and that her present assignment in the District was considered a demotion. SF I-204.

4.  On a "walk-through" of Mr. Garcia's class, conducted on November 14, 1995, Ms. Herrera-Lopez observed a reading lesson that appeared to her to be unplanned, not consistent with usual first grade instruction, and without his classroom discipline plan operational. SF I-88-89.  The principal observed one student, Desirae E. openly laughing at Mr. Garcia. SF I-89.  Ms. Herrera-Lopez brought Mr. Garcia immediately into her office, between 9:45-10:00 a.m., to counsel him about her observations from the "walk-through." SF I-90.  In the counseling, she noted Desirae's laughing at the teacher. Id.  Both Ms. Herrera-Lopez and Administrative Assistant Rita Roach noted that Mr. Garcia angrily left the meeting. SF I-96, 222.

5.  Within a few minutes of the conclusion of this counseling, Ms. Rosa Segovia, a counselor at Nelson Elementary, observed 1) Mr. Garcia forcefully grab and jerk Desirae E. in the hallway outside his classroom, 2) Desirae E. fall down, 3) Mr. Garcia kick Desirae E. twice, and then 4) forcefully jerk her up again.  Lastly, Ms. Segovia observed Mr. Garcia put both of his hands on Desirae E. and shake her twice repeatedly. SF I-246-47.  Ms. Segovia reported the incident to Ms. Herrera-Lopez immediately and wrote a report about the incident by 10:20 a.m. SF I-97.

6.  Ms. Herrera-Lopez talked to Desirae E. at 11:00 a.m. SF I-104.  The principal counseled with Mr. Garcia about the incident, discussed the use of physical force policy of the school and district, and told Mr. Garcia that he would be on administrative leave while the case was investigated. SF I-106-107.  Ms. Herrera-Lopez reported the matter to Child Protective Services. SF I-108.

7.  Mr. Garcia returned to teaching after the Thanksgiving holiday and in a December 5, 1995, meeting with Ms. Herrera-Lopez learned that her findings of the incident with Desirae E. were that Desirae E. had been hit by him and he had used physical force against her. SF I-112.  At this meeting Ms. Herrera-Lopez gave Mr. Garcia directives to follow the district's and school's discipline plans. Id.

8.  The next day, December 6, 1995, Ms. Herrera-Lopez learned that a substitute teacher had struck a student, Andrew M. SF I-113.  In her interview of Andrew M., the student volunteered to Ms. Herrera-Lopez that Mr. Garcia had hit him when he was in Mr. Garcia's class the previous year. SF I-118.  After seeking guidance from Ms. Toni Thompson in the Personnel Department of SAISD, Ms. Herrera-Lopez and Ms. Roach conducted interviews of the students remaining from Mr. Garcia's class the previous year, that were still in attendance at Nelson Elementary. SF I-121-22.  On December 8, 1995, Ms. Herrera-Lopez informed Mr. Garcia about the former students' allegations. SF I-132.  Mr. Garcia submitted a written denial. SF I-144 and See Ex. 23.  Again, Ms. Herrera-Lopez reported the matter to Child Protective Services. SF I-146.  The police department of SAISD also investigated the allegations. SF I-158.  SAISD Detective Wesley Ingalls concluded in his investigation that Mr. Garcia had assaulted the girl and the case should be presented to the grand jury, through the District Attorney's Office. SF I-271-72.  Child Protective Services caseworker, Frederico Carranza, also investigated the allegations and made a determination of a reason to believe that the allegations in the referral were substantiated. SF II-179.

9.  Mr. Garcia was placed on administrative leave with pay on February 21, 1996. SF I-166.  After Ms. Herrera-Lopez gave a proposed adverse empoyment action notice to Mr. Garcia on March 11, 1996, Ms. Toni Thompson conducted, on March 26, 1996,  her own interviews of the students, previously interviewed by Ms. Herrera-Lopez and/or Ms. Roach, Child Protective Services, and the SAISD police department.  On April 29, 1996, the SAISD Board of Trustees voted to accept the superintendent's recommendation that Mr. Garcia be discharged for good cause. See Ex. 1.    


Discussion

 A. Garcia's Striking of the Students.  SAISD policy prohibits the use of corporal punishment in the district. See Ex. 43 and 44.  Several former students of Mr. Garcia related to Ms. Herrera-Lopez,  Ms. Roach, the Child Protective Services caseworker, and/or the SAISD police investigator, the manner and frequency of offensive touchings of them by Mr. Garcia.  Four students, Arthur H. (SF II-90-127), Juan H.(SF II-127-148), Andrew M.(SF II-148-, and Ruth R., (SF II-202-212) appeared before the hearings examiner to testify about the manner and frequency that they were allegedly abused by Mr. Garcia.

Mr. Garcia testified and vigorously denied ever hitting, kicking, or throwing a child. SF III-169.  It is his belief that the children were coached and coerced towards their allegations by Ms. Herrera-Lopez, with some assistance from Ms. Segovia. SF III-175, 201.  Further, the students may have to some extent "collaborated" with one another in their "friendship circle" in Ms. Barbosa's class at the beginning of the 1995-1996 school year. SF I-202-203.  Seven of Mr. Garcia's teaching colleagues from Nelson Elementary came to testify as to his good character, rapport with his students, their ability to occasionally observe Mr. Garcia's interaction with his students, and their lack of observation of anything "untoward" between Mr. Garcia and his students.  Mr. Garcia also discussed a personality conflict between him and Ms. Herrera-Lopez (beginning initially from Ms. Herrera-Lopez, not him). SF III-169.  Several of Mr. Garcia's character witnesses confirmed problems with Ms. Herrera-Lopez. SF III-81, 124, 254.  These same character witnesses, however, admitted that their opportunities to observe Mr. Garcia interact with his students were limited. SF III-74, 80, 90, 97, 106, 114, 125).  Finally, Mr. Garcia claimed that if such abuse had occurred surely some student would have reported it to his or her parent(s).  One mother (Ms. Virginia M.) did, however, meet with Mr. Garcia after her child reported being struck by Mr. Garcia, but Mr. Garcia convinced her that the child's claim was false. SF II-172.  

B. The District's Investigation.  Simply put, the District's investigation of the student's allegations left much to be desired:  

1.  The initial interviews of the former students of Mr. Garcia, conducted by Ms. Herrera-Lopez and Ms. Roach after the outcry of Andrew M. against a substitute teacher's striking of him, should have been conducted by an outside professional, in front of witnesses and recorded in some manner to preserve the students' claims.  This is so because of the time elapsed between the occurrence of the alleged events in question and the investigation of  those alleged events.  Nevertheless, the notes from the student interviews do not reveal to this hearing examiner such suggestibility on the part of the interviewers or collaboration by the students, as alleged by Mr. Garcia,  so that this hearing examiner should disregard the testimony of the four (4) students that personally appeared and testified before the hearings examiner.

2.  Ms. Toni Thompson, administrative officer in Personnel Services for SAISD, also interviewed the former students of Mr. Garcia that were still attending Nelson Elementary "to make sure that what we had was correct and accurate and something that would cause us to move to the next level." SF II-27.  These interviews were conducted on March 26, 1996, after Mr. Garcia had been notified of possible adverse employment action.  These interviews also were not recorded in some manner.  In the opinion of this hearings examiner, these interviews were conducted solely in contemplation of litigation and without weight in this hearing.

3.  Dr. Terry Migliore, a psychologist employed by SAISD in its Special Education Department, assessed the child witnesses to determine if they would be credible witnesses. SF II-218-219).  Dr. Migliore interviewed these children August 6-8, 1996, roughly two (2) weeks before the beginning of this hearing (and, obviously, well after the actual occurrence of the alleged events). SF II-224.  In the opinion of this hearing examiner, especially after personally hearing the testimony of the four (4) child witnesses, this litigation tactic can only be characterized as insulting to these child witnesses and the ability of the hearings examiner to determine the credibility of these child witnesses.  Despite Dr. Migliore's outstanding credentials and her professional attempts to objectively interview the child witnesses, her opinion as to the credibility of the child witnesses she interviewed bears no weight with this hearings examiner.   

4.  In rebuttal, the District called Iyeisha M., a ninth grader at Jefferson High School and former fifth grade student of Mr. Garcia, to testify to various observations of Mr. Garcia and his students when she was in his class.  Ms. M. revealed that she came forth to testify after Arthur H's sister gave her name to the person who located her to testify. SF IV-17.  Considering the obvious remoteness of the events testified to by Ms. M. and the manner in which she was presented to this hearings examiner, it is the opinion of this hearings examiner that her testimony has no weight or bearing on the resolution of this matter.
 

C. Applicable Commission Decisions.  Both Petitioner and Respondent ably argued their client's positions and presented various precedential opinions to this Hearing Examiner.  Several cases addressing appropriate discipline allude to warnings to comply with District policy or modify behavior, prior to termination. See Harris v. Fort Worth ISD, No. 086-R2-1288, (Comm'r Education, April, 1990) (petitioner repeatedly failed to comply with policy re corporal punishment); Howard v. Clifton ISD, No. 097-R2-188, (Comm'r Education, January, 1990) (petitioner's discharge grounded on repeated failure to follow local policy re physical discipline);

Burton v. Ballinger ISD, No. 282-R2-586, (Comm'r Education, April, 1987)(previous reprimands of petitioner).  On the other hand, a school district may terminate a teacher's employment rather than risk the possibility that the teacher might engage in further similar conduct. See Whalen v. Rocksprings ISD, No. 065-R1b-284 (Comm'r Education, July, 1985), p. 15.  Whalen instructs us further, however, that a teacher may not be terminated for participating in any harmful activity no matter how minor; the harm must be significant. Id.

The initial inquiry, therefore, to be addressed in order to determine if the Respondent had good cause to terminate Mr. Garcia's employment with the district is whether the harm involved in this incident was significant.  The testimony of the students, as well as an unimpeached eyewitness, Ms. Segovia, revealed that Mr. Garcia, over an extended period of time, kicked, spat on, swore at, screamed at, threw into their chairs, and threatened further harm to these students if they complained of  his actions to anyone.  Such actions clearly put students' physical safety and/or emotional well-being at risk and demonstrate, therefore, significant harm.

Secondly, is remediation a possible option?  The Commissioner of Education has long recognized that remediation is not in order when students' physical safety and/or emotional well-being are at risk.  Dooley v. Fort Worth ISD, No. 106-R3-384, (Comm'r Education, Jan, 1985), p. 12; Whalen, supra at p. 14-15.  Having found the above-mentioned harm to the students to be significant, despite being cognizant of Mr. Garcia's long-term service to the District, the District need not attempt to remediate the conduct of Mr. Garcia and thereby risk a recurrence of such behavior and any deleterious emotional impact upon other students.


Conclusions of Law
1.  The proposal for termination is a result of Mr. Garcia's on-going actions during the 1994-1995 school year and his actions specifically with Desirae E. on November 14, 1995.

2.  The Respondent has established by a preponderance of the evidence good cause to terminate Petitioner's employment.

3.  The Petitioner's appeal should, therefore, be denied.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this 3rd day of  September, 1996.

                                                                        _____________________________________

                                                                         John J. Curtis,

                                                                         Hearings Examiner



