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BEFORE THE HEARING EXAMINER

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
             STEPHEN C. COEN

v.
§



§

REUBEN TORRES,
§


§

Respondent.
§
         THE STATE OF TEXAS


PROPOSAL FOR DECISION

Statement of the Case
Petitioner, Fort Worth Independent School District (“FWISD”), proposes to terminate the continuing contract of Manuel Jara Elementary School (“MJE”) teacher Reuben Torres (“Mr. Torres”).  Notice of the proposed termination was given to respondent Mr. Torres by FWISD, through Gary D. Manny its Board of Education president, by letter dated April 23, 1997.  Mr. Torres requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code, requesting the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Mr. Torres’ request was received by the TEA Division of Hearings and Appeals on April 28, 1997.  On April 29, 1997, the TEA appointed the undersigned hearing examiner to preside in this matter.

The hearing in this matter was held before the examiner in Fort Worth, Texas on September 8, 9 and 10, 1997.  Petitioner FWISD was initially represented by Pamela Dunlop Gates, Pamela Dunlop Gates, P.C., 301 Commerce Street, 1800 City Center Tower II, Fort Worth, Texas, and Robert S. Johnson, Chappell & McGartland, L.L.P., 301 Commerce Street, 1800 City Center Tower II, Fort Worth, Texas 76102.  By Order dated August 29, 1997, Ms. Gates was granted leave to withdraw, Robert S. Johnson was recognized as petitioner’s lead counsel, and David Flores and Rita Rodriguez Utt, Flores & Utt, P.C., 1512 8th Avenue, Suite 100, Fort Worth, Texas 76104 entered their appearances for petitioner.  Respondent was and is represented by Lorraine J. Yancey, Texas State Teachers Association, 316 W. 12th Street, Austin, Texas 78701.  The hearing was closed pursuant to Sec. 21.256(f) of the Texas Education Code to receive the testimony of four children, MJE students, to protect their privacy.  The parties agreed to waive and extend the 45-day deadline for the issuance of this decision to October 7, 1997.

The parties have filed requested findings of fact and conclusions of law.  To the extent not adopted herein, such requests are denied.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact:

1.
Respondent is a second grade teacher under a continuing contract with FWISD at MJE.

2.
By letter dated April 23, 1997, from Garry J. Manny, President of the District Board of Education, respondent was notified that, subject to his right to request a hearing, the Board had agreed to consider the Superintendent’s proposal to discharge him from his employment for failing to meet the accepted standards of conduct for the teaching profession.  The specific misconduct alleged in the letter is that respondent sexually abused two second grade girls that were in his class last year.

3.
Four female fifth grade students testified during the hearing concerning Respondent’s conduct toward them when they were members of his second grade class at MJE.

4.
On more than ten occasions, respondent hugged the first student and rubbed her buttocks with his hand.

5.
On several occasions, while sitting at the reading table, Respondent took the first student’s hand and placed it high on one of his legs.  On these occasions, the first student removed her hand only to have respondent, a few minutes later, take her hand and replace it high on one of his legs.

6.
On several occasions, while sitting at the reading table, Respondent placed his hand on the first student’s upper leg.

7.
On one or more occasions, Respondent called the second student to his desk and placed his fingers high on the inside of her thighs.

8.
On one occasion, Respondent took the third student’s hand, placed it high on the inside of his thigh between his legs, and told her to touch him there.  On at least one subsequent occasion, he told her again to touch him there, but did not take her hand and place it on him.

9.
On more than one occasion, Respondent gave the fourth student prolonged, unwelcome hugs.  

10.
On more than one occasion, while sitting at the reading table, Respondent took the fourth student’s hand, touched it to the high inside of his upper thigh area, and held it there.  

11.
On December 5, 1996, during the last school year, the first and second students made outcries to Irma Mercado, their fourth grade teacher, that they were improperly touched by Respondent while they were attending his second grade class.

12.
The outcries of the first two students led to an investigation by the Fort Worth Police Department and the Texas Department of Child Protective Services.

13.
Respondent repeatedly touched his second grade students in an improper, sexual manner and directed his students to touch him in an improper, sexual manner.


Discussion
Petitioner must prove by a preponderance of the evidence that it had good cause to propose termination of Respondent’s continuing contract of employment.  “Good cause” is statutorily defined to mean “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts of this state.”  Tex. Ed. Code § 21.156(a).  As a matter of law, sexual abuse of students constitutes a failure to meet the accepted standards of conduct for the profession under Tex. Ed. Code § 21.156(a).

I found that the testimony of each of Respondent’s four female former students was credible.  While respondent’s cross examination may have disclosed some minor inconsistencies in their testimony, I attribute any such inconsistencies to the tender years of the witnesses, fatigue and language difficulties.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Education may discharge a continuing contract teacher for good cause.

3.
Petitioner demonstrated by a preponderance of the evidence that Respondent engaged in improper conduct with female students that constituted sexual abuse of the students.

4.
Respondent’s improper conduct violated the accepted standards of conduct for the profession and constitutes good cause to discharge him from his employment as a teacher.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the Board of Education adopt the foregoing Findings of Fact and Conclusions of Law and discharge respondent from his employment as a teacher with FWISD.

Petitioner’s recommendation should be sustained.

SIGNED AND ISSUED this 6th day of October, 1997.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that I have served a copy of the foregoing document upon the persons named below by placing a copy thereof in the United States mail with postage fully paid.  In addition, I hereby certify that I have served the appropriate transcripts and other materials on the President, District Board of Education, by service on lead counsel for the school district.

Robert S. Johnson



Lorraine J. Yancey

Chappell & McGartland, L.L.P

Texas State Teachers Association

1800 City Center, Tower II


316 W. 12th Street

301 Commerce Street



Austin, TX 78701

Fort Worth, TX 76102-4118




Joan Howard Allen

Chief Counsel

Texas Education Agency

Legal Services Division

1701 N. Congress Avenue

Austin, TX 78701-1494

Signed this 6th day of October, 1997.

______________________________

Stephen C. Coen

