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Respondent, Sophie DeMarkey ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: 


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees; 


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District; 


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties; 


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors; 


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District; 


6.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District;  


7.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy; and, 


8.
Any other reason constituting good cause under Texas law.  


Specifically, the District requests the discharge of the Teacher for the following reason:  Teacher’s persistent inability or refusal over approximately a two year [sic] period to timely and satisfactorily respond to directives which include requirements to submit IIP’s, syllabi, and other required forms.  Teacher’s persistent inability or refusal to comply with directives has occurred despite her being reprimanded and placed on probation for her failure to respond in a satisfactory and timely manner.  


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by James Barklow, Jr., Esq.  District was represented by Craid Capua, Esq.  Mark L. Williams is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT


After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

KEITH BAKER
1.
Baker was the First Floor Administrator (or First Floor Principal) at David. W. Carter High School ("School") for the school year 1997-1998. Hearing Transcript, pp. 16-17, lines 23-1 (hereinafter "HT at p. ---, ll. ---").  Teacher was on his floor. HT at p. 17, ll. 20-25.  

2.
During the 1998-1999 school year, Baker reprimanded and/or counseled Teacher for several reasons which were not considered in the recommendation to terminate Teacher’s employment [e.g., a desk incident (HT at pp. 21-22, ll. 18-24), a confrontation in Teacher’s classroom (HT at pp. 28-30, ll. 14-23), hall passes/referrals (HT at p. 43, ll. 2-6)].  In fact, his testimony was not relevant to the District’s case, but it was relevant to the Teacher’s claim that the School management treated her poorly [e.g., Baker assumed Teacher had provoked a student based on the student’s word alone and without supporting or collaborative testimony (HT at p. 101, ll. 14-19)].

3.
Most importantly, Baker testified teaching the students was more important than following District policies. HT at p. 108, ll. 21-25.

CASSANDRA ASBERRY

4.
Asberry was the Dean of Instruction of the School. HT at p. 113, ll. 3-4.  She performed Teacher’s evaluations during the 1997-1998 school year. HT at p. 117, ll. 16-19.  

5.
Asberry stated the Instructional Improvement Plan (“IIP”) was developed by the teachers to enable them to focus their instructional activities for the school year, to look at the students’ deficiencies, and to outline the teachers’ strategies for addressing those needs. E.g., HT at pp. 116-17, ll. 23-15.  She stated that if the IIP was not turned in by a teacher, the deficiencies of the students of that teacher might not be addressed. HT at 121, ll. 4-24.  She stated it was District policy for the teacher to turn in the IIP. HT at pp. 122-23, ll. 24-3.  Asberry stated she requested the IIP from Teacher several times in during the 1997-1998 school year. HT at pp. 124-26, ll. 25-25.   

6.
Asberry also stated the teachers were to turn in course syllabi.  The syllabi acted as a “road map” for teachers, students, and parents, showing what would be covered during a six-week or semester period. HT at pp. 128-30, ll. 25-19.  She said that if the syllabi were not turned in, every party would be hurt. HT at pp. 130-31, ll. 20-13.  Teachers were required to turn in a syllabi for each course taught. HT at p. 131, ll. 14-22. 7.
Asberry stated Teacher only turned in the course syllabi for the first semester in the 1997-1998 school year. HT at pp. 132-33, ll. 20-2.  She stated Teacher’s courses overlapped. HT at p. 132, ll. 9-19.  She sent several notices to Teacher. E.g., HT at p. 134, ll. 2-23.  She said Teacher was given several directives regarding turning in the IIP (as many as ten) and the syllabi (e.g., HT at p. 139, ll. 10-16), which Teacher stated she would turn in. HT at pp. 138-39, ll. 17-4.  She stated Teacher turned in a draft of the IIP on November 6, 1997. HT at p. 145, ll. 10-14.  Teacher was placed on probation during the 1997-1998 school year. HT at p. 169, ll. 13-15.  Teacher was told her employment could be terminated for failure to turn in the required documents. HT at p. 151, ll. 10-14.  Teacher turned in her IIP in January 1998. HT at p. 170, ll. 7-12.  Asberry gave Teacher a “Meets Expectations” ranking for the 1997-1998 school year. HT at p. 184, ll. 6-8.  

8.
Asberry was Teacher’s evaluator for the 1998-1999 school year. HT at 187, ll. 17-21.  Teacher turned in an IIP for that year, but it was actually just a copy of the IIP for the previous year. HT at pp. 195-96, ll. 18-1.  Teacher was given directives again in that school year to turn in her IIP and her course syllabi. E.g., HT at pp. 202-03, ll. 18-4.  One of Teacher’s courses was removed to help her cope with the workload. HT at p. 205, ll. 1-12.  Teacher was the only teacher who had not turned in her documents by October 21, 1998. HT at pp. 208-09, ll. 21-1.  Teacher could have looked at the Teacher Handbook for instructions regarding syllabi. HT at p. 211, ll. 3-12.  Teacher was placed on probation for the 1998-1999 school year. HT at pp. 211-12, ll. 21-3.  She did testify that complaints from students regarding Teacher were not related to Teacher’s IIP or syllabi. HT at p. 289, ll. 5-22.  She stated Teacher did not complain in the 1998-1999 school year about having too much work. HT at p. 291, ll. 17-23.  She stated other teachers had to turn in at least four IIPs and syllabi per year. HT at pp. 291-94, ll. 24-16.  She stated the teaching of the students was the main priority, but the District’s paperwork must be done. HT at p. 297, ll. 19-24.     

LESLIE WILLIAMS
9.
Williams is the Principal at the School.  HT at p. 321, ll. 5-8.  He stated the course syllabi was important because it helps the students and parents. HT at p. 328, ll. 12-21.  He stated Teacher was the only person not to turn in her IIP by November 24, 1997. HT at p. 335, ll. 2-5.  He stated the IIP was important tool in identifying student needs and developing strategies to meet those needs. HT at pp. 335-36, ll. 11-22.   He stated it would only take 45 minutes for a person with experience like Teacher’s to finish an IIP. HT at p. 339, ll. 3-17.  He stated Teacher never came to him for help with her IIP. HT at p. 341-42, ll. 20-2.  He stated Teacher only had three IIPs to turn in for school year 1998-1999. HT at p. 347, ll. 8-14.  He stated Teacher turned in one syllabus during Fall 1998. HT at p. 349, ll. 1-4.  Teacher had told him she wanted another appraiser than Ms. Asberry, whom she believed to be unfair. HT at pp. 389-90, ll. 11-10.  He stated he had begun to consider terminating Teacher in late September 1998. HT at pp. 417-18, ll. 13-2.  He stated it would take an experienced teacher about one hour to prepare a syllabus. HT at pp. 445-46, ll. 14-4.  He stated teaching the students was the highest priority, but he also said there must be order in the classroom for there to be success. HT at p. 447, ll. 4-14.  He stated Teacher was not given a final warning before her discharge. HT at pp. 452-53, ll. 24-10.  He stated Teacher was recommended for discharge because she did not turn in her IIPs, her syllabi, the reports on the failure rate, and the textbook adoption affidavit. HT at pp. 447-48, ll. 15-11. 

PATRICIA BRADLEY
10.
Bradley is a French language teacher. HT at p. 472, ll. 15-17.  She was highly complimentary of Teacher’s knowledge of the French language. HT at pp. 474-75, ll. 21-16.  She was required to prepare four preps and syllabi. HT at pp. 483-84, ll. 23-14.  She believed the syllabi to be advantageous to teachers and parents. HT at p. 485, ll. 3-15.  She only had to prepare one IIP. HT at p. 486, ll. 3-12.  She had help with her syllabi from her department head and others within her department. HT at p. 492, ll. 8-25.  Teacher never called her for help. HT at p. 493, ll. 5-7.  She always turned in her IIPs on time. HT at p. 493, ll. 8-11.  She used basically the same IIP as the year before, but she did make some changes to it. HT at pp. 495-96, ll. 8-7.

TEACHER
11.
Teacher is a fourth-year French language teacher at the School. HT at p. 497, ll. 1-4.  

12.
She stated she attempted to modify her IIP in 1997, but it was not acceptable to Asberry. HT at pp. 501-05, ll. 18-18.  In a meeting with Williams, she stated she was concerned about not being able to prepare an IIP which would be sufficient for Asberry.  Further, she had seen a video on IIPs which stated the teacher and the District should work together. HT at p. 516, ll. 10-22.   She stated she would not sign the conflict of interest form without first reading the necessary District policies. HT at pp. 526-28, ll. 13-2.  She said she had not turned in a timely failure rate report because her students had erroneously thought that by failing a test, they would get a curve.  She required them to take the test again. HT at pp. 530-33, ll. 10-4.  Regarding the 1998-1999 IIP, she gave a copy of her previous IIP to Asberry, to be used as a working copy. HT at pp. 533-35, ll. 5-5.  She said she could not turn in the syllabi in 1997-1998 because of her workload and many changes. HT at pp. 548-50, ll. 14-17.  She testified she had been tardy in turning in her IIPs to her previous assistant principal. HT at pp. 565-66, ll. 15-19.  She said she did not turn in any syllabi during 1997-1998 or 1998-1999. HT at p. 571, ll. 14-20.  She stated she prepared a Plan of Action-type response in for 1997-1998 and a Plan of Action for 1998-1999, though she could not find it. HT at pp. 724-26 , ll. 5-5.  

ADA SERRANO
13.
Serrano is an Instructional Specialist in the World Languages Department. HT at p. 605, ll. 7-10.  She aids teachers in serving the needs of students. HT at p. 607, ll. 3-7.  She observed Teacher’s class in February 1998 and found Teacher to be very productive. HT at pp. 610-11, ll. 9-18.  There are 31 French teachers in the District. HT at p. 615, ll. 14-17.  She believed there should be a balance between teaching students and filling out District forms, with the teaching’s receiving the most attention. HT at p. 643, ll. 12-21.  Teacher never called her and asked for help in preparing syllabi or IIPs. HT at p. 645, ll. 12-20.  She said a teacher is not responsible if the teacher fails to turn in an IIP. HT at p. 646, ll. 12-17.  She stated the District should not overlook a teacher who does not carry out her professional duties. HT at p. 647, ll. 12-15.  

LENDA DABNEY
14.
Dabney is the Language Arts Department Chairperson at the School. HT at p. 659, ll. 18-22.  She was impressed with Teacher’s abilities. HT at p. 662, ll. 3-10.  Teacher never asked her for help with IIPs or syllabi. HT at p. 683, ll. 16-24.  

DISCUSSION

15.
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

16.
Specifically, the District requests the discharge of the Teacher for the following reasons: Teacher’s persistent inability or refusal over approximately a two year [sic] period to timely and satisfactorily respond to directives which include requirements to submit IIP’s syllabi, and other required forms.  Teacher’s persistent inability or refusal to comply with directives has occurred despite her being reprimanded and placed on probation for her failure to respond in a satisfactory and timely manner.  "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

17.
District alleges Teacher violated the following policies of the District:


1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees. DF (Local) No. 1.


2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. DF (Local) No. 2.


3.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties. DF (Local), No. 13.


4.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors. DF (Local), No. 20.


5.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. DF (Local) No. 24.


6.
Teacher’s failure to meet acceptable standards of conduct for employees in line or similar positions, which make retention of the employee detrimental to the best interest of the District. DF (Local) No. 25.


7.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. DF (Local), No. 29.


8.
Any other reason constituting good cause under Texas law. DF (Local), No. 32.

18.
The District requests the discharge of Teacher because she did not turn in four reports, whether timely or at all: the Conflict of Interest affidavit, the Plan of Action for failure rates, the IIPs, and the course syllabi.

19.
Two of those matters are dealt with easily:  

*
First, Teacher did turn in her Conflict of Interest form, though late and to the wrong person.  Her reason for being late, however, was acceptable.  She did not want to turn in the form until she had read the appropriate policies, as required by the form.  She did not receive the policies until the form was initially due.  The policies may have been in the School library, but it was not her responsibility to go find them.  That responsibility rested on the School’s administration.  Her sending the form to the incorrect person was inexcusable, but it should not have merited a penalty of discharge.  She should have been given some lesser discipline.

*
Second, Teacher believed it was not necessary to turn in a Plan of Action for failure rates, since she remedied the problem by having the students retake the test.  She did not ignore the request: she merely handled the problem in another way and then wrote a reply to the request.  She, in effect, acted out a Plan of Action rather than writing it first.  She did not follow policy, but she did act on the problem.  She should have received appropriate counseling for this error on her part, but not discharge.

20.
The bigger problem in deciding this case is Teacher’s inability timely to turn in her course syllabi and her IIP, if at all, for the last two years.  There appears to be no question that the reports were untimely or missing.  Yet Teacher’s reasons for her lack of report production seem sufficient, at least at first glance:

a.
Teacher stated she had seen a video on preparing IIPs that discussed her working with the School administration in developing the IIPs.  Based on the evidence at the hearing, Teacher did not receive the help or support necessary for completing the IIPs.  There appeared to be a conflict between Teacher and Asberry/Williams/Baker.  In fact, Williams had begun to consider the removal of Teacher in September 1998, prior to the time her first IIP was due.  

b.
Teacher did turn in her 1997-1998 IIP, though grossly late.  It was accepted.  She turned in a working draft of the 1998-1999 IIP, in which she received no help.

c.
Teacher was told in Spring 1998 that she would not be required to turn in syllabi for the remainder of the school year.  She turned in one syllabi at the first of the next school year, though none after that.

d.
Although Teacher was often warned verbally and in writing, placed on probation more than once, and threatened with discharge, all because she would not turn in the reports, the School made the threats but did not follow through.  She had no way of knowing that the last warning she had received would be a final warning, that the School really meant business this time.  Further, even though she had not submitted course syllabi or a timely IIP in 1997-1998, she still received a “Meets Expectations” rating.  So when she was given the discharge recommendation letter in January 1999 (a year earlier she had been allowed to turn in her IIP in February), it must have caught her by surprise.

21.
While the School carried some of the blame in this case, Teacher carried an equal amount of blame.  She knew the reports were due.  She knew the reports were required.  She was given ample “incentives” to submit the reports.  She had many people she could have contacted and asked for help in preparing the IIP, including Bradley, Serrano, and Dabney.  She could have even called one of the 30 other French language teachers for assistance.  She did not.  If she had really cared about the totality of her job, not just the teaching part but also the concurrent duties necessary to run a business, she would have made a more concerted effort to write and submit the reports.  She did not make the effort required to be a professional teacher, so there must be some type of severe discipline, since the prior disciplines did not work.

22.
This final part attempts to make the discipline fit the violation.  Teacher violated School policies.  Yet who was harmed?  There was no concrete evidence that anyone was harmed, whether student, parent, or the Teacher.  After all, every witness stated that teaching was the main priority for a teacher, and the evidence showed Teacher performed well in that area.  Since no one was harmed in this case, termination is not an acceptable discipline.  

23.
However, Teacher must realize that she is responsible for keeping the School system running if she chooses to teach in the District.  She could have resigned at any time if she believed the “system” would interfere too much with her teaching.  She did not, and as an employee of the District, she was bound to carry the requirements of the District, which included turning in the reports timely and in full. 

24.
The Hearing Officer will make the following recommendations:


(i)
Teacher shall be placed on a suspension without pay for the remainder of the 1998-1999 school year.


(ii)
Teacher, if possible, shall be transferred to another school.


(iii)
Teacher’s pay rate be reduced $1.00 per hour for the 1999-2000 school year.


(iv)
Teacher will be placed on a two-year probation.  During the probationary period, Teacher will turn in her course syllabi, IIPs, and Plans of Action in a timely manner.  If Teacher does not turn in her reports on time (except for good cause), she shall be recommended for immediate discharge, and a copy of this decision shall be afforded to the presiding hearing officer.     
CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District proved Teacher committed policy violations when she did not turn in reports in a timely manner, if at all.

3.
The record and proof submitted would not justify a discharge.

4.
District does not have good cause for discharging Teacher.

RECOMMENDATION


After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and (i) Teacher shall be placed on a suspension without pay for the remainder of the 1998-1999 school year; (ii) Teacher, if possible, shall be transferred to another school;  (iii) Teacher’s pay rate be reduced $1.00 per hour for the 1999-2000 school year; (iv) Teacher will be placed on a two-year probation.  During the probationary period, Teacher will turn in her course syllabi, IIPs, and Plans of Action in a timely manner.  If Teacher does not turn in her reports on time (except for good cause), she shall be recommended for immediate discharge, and a copy of this decision shall be afforded to the presiding hearing officer.     


Petitioner's recommendation should be denied.

SIGNED AND ISSUED this 17th day of May 1999.






Mark L. Williams
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