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Statement of the Case

MAJOR JUAN PEREZ ("Teacher") requested a hearing under Sec. 21.159 of the Texas Education Code, protesting the proposed action of the Board of Trustees of the LAREDO INDEPENDENT SCHOOL DISTRICT ("District") to terminate the Teacher's continuing contract of employment on the basis of good cause.

On agreement of the parties, a hearing was held on August 21, 22, and September 4, 1996 at the offices of the Laredo Independent School District, Laredo, Texas.  The hearing was held before the undersigned Hearing Examiner.  The Teacher was represented by Attorney Kevin Lungwitz, of Austin, Texas, the District by Attorney Teresa Hunter, of Laredo, Texas.


Findings of Fact

After due consideration of the evidence presented and matters officially noticed, I make the following Findings of Fact:

1.
The Teacher was employed by the District by continuing contract as an Army ROTC instructor, and at the time of the hearing had been employed by the District for nineteen years.

2.
During School Year (SY) 95-96, the Teacher was assigned as Senior Army Instructor at Cigarroa High School.

3.
The District notified the Teacher of the proposed action to terminate his employment for "good cause," that being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas.  The Teacher was informed of his right to contest the proposed action.

4.
The District specifically alleged that on or before February 1996, the Teacher: a) engaged a female student in a sexually oriented conversation in which the Teacher asked the female student whether she would consider having sex with him, b) made unwelcome sexual advances by soliciting inappropriate social and/or sexual relationship with the student, and when she declined the Teacher told the student not to tell anyone about the conversation; c) interfered or attempted to interfere with the student's right to complain about the alleged behavior; d) undertook a course of action that caused the complaining student to be held in disrepute by her fellow students, e) retaliated against the complaining student and other female students.

5.
In May, 1994, the Teacher was relieved of his duties at Martin High School and transferred to Cigarroa High School for failure to comply with a lawful directive from his principal.

6.
Nancy B. was an ROTC student in the Teacher's unit (class) at Cigarroa High School in SY 95-96.

7.
In February 1996, Nancy B. was advised by the Teacher that she was in danger of failing ROTC class.

8.
In February 1996, the Teacher and Nancy B. had discussion in which Nancy B. mentioned that she might be pregnant.

9.
In February 1996, Nancy B. initiated a conversation with a female student, in the presence of the Teacher, concerning a talk-show on which female students discussed trading sexual favors with male teachers in return for grade credit.

10.
In February 1996, the Teacher and Nancy B. discussed the possibility of Nancy B. cleaning the Teacher's house.

11.
Nancy B. gave a written statement alleging sexual harassment by the Teacher to fellow student Yolanda R., who gave it to Curriculum Facilitator Sonia Jodry on March 6, 1996.

12.
Nancy B. retrieved the statement from Ms. Jodry on March 17, 1996 and later gave Ms. Jodry a written statement dated March 19, 1996.

13.
In late March or early April 1996, the Teacher addressed the ROTC students, mentioning, among other things, that he may be suspended from his position.

14.
The Teacher was notified by the District of his suspension with pay on April 4, 1996.

15.
During his employment with the District, the Teacher has been subject to the terms of his employment contract, his job description, the Statewide standards of conduct promulgated by the state board of education, and other standards of conduct previously communicated to him, all of which I find to be minimum standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in this State.


Discussion

Under Sec. 21.156(a) of the Texas Education Code, a teacher employed under a continuing contract may be discharged at any time for good cause as determined by the Board of Trustees.

The Texas Courts have defined "good cause" as: "...the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship."  Lee Wright, Inc. v. Hall, 840 S.W. 2d 572, 580 (Tex. App. Houston, 1st Dist. 1992, no writ); Larry Baker v. Rice Consolidated ISD, 227-R2-493 (Comm'r Educ., 1995); Robert Outman v. Allen ISD, 132-R2-1294 (Comm'r Educ., 1995).

Reasons for termination must be related to the legitimate interests of the school district. Villa v. Marathon ISD, 104-Rla-583 (Comm'r Educ., 1984).  The reasons given in the notice of proposed termination clearly do relate to the legitimate interests of the District and are therefore valid.

A school district may terminate an employee for engaging in sexual harassment.  Unwelcome advance have previously been held to be good cause for the termination of an employee's contract. Kenneth Birkner v. North East ISD, supra.  Also, a teacher may be terminated for violating the Code of Ethics and Standards for Texas Educators. Green v. Irving ISD, (Comm'r Educ., 1988).

The above notwithstanding, at the hearing the school district has the burden of proving by a preponderance of the evidence that good cause for termination exists. Texas Education Code, Sec. 21, 256(h).  The term "preponderance of the evidence" refers to the greater weight and degree of credible evidence, a degree of proof sufficient to show to a reasonable certainty the existence or truth of the facts to be proved. 35 Tex. Jur. 3d, Sec. 105.


Conclusions of Law and Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, I make the following Conclusions of Law in my capacity as State Hearing Examiner:

1.
The District did not sustain its burden of proof by a preponderance of the evidence of showing that the Teacher engaged in  inappropriate language and conduct of a sexual nature directed toward female students rising to the level of sexual harassment.

2.
Good cause does not exist for the termination of the Teacher.

Accordingly, as Hearing Officer, I recommend to the Board of Trustees of the LAREDO INDEPENDENT SCHOOL DISTRICT that the continuing contract of MAJOR JUAN PEREZ not be terminated, and that he be reinstated to employment with the District.

SIGNED AND ENTERED this                 day of September, 1996.

BOYD BURKHOLDER

Designated Hearing Examiner

for the State of Texas
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