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DECISION OF THE HEARING EXAMINER

A HEARING WAS held on July 16, 1996, before Robert C. Prather, Sr., a Certified Hearing Examiner, at 3807 Ross Avenue, Dallas, Texas.  The Dallas Independent School District (DISD) appeared through it representative William Morgan and its attorneys, Charles A. Capua and Sonya D. Hoskins.  Steven Bell, teacher, appeared in person and through his attorney, James Paul Barklow, Jr.


This matter was filed on March 13, 1996, and a Waiver regarding the time limits was agreed to on April 3, 1996.  The hearing commenced on July 16, 1996, at 9:30 a.m. and was completed at 1:40 p.m.  The Court Reporter was Jennifer LeBoeuf.  The parties did not submit briefs.  Steven Bell, teacher, appealed from the hearing before the DISD Board terminating his contract.  The basis of the termination in the termination letter of October 12, 1995, alleged that prior to Mr. Bell's employment with DISD, he had been placed on deferred adjudication for the felony offense of possession of cocaine. In January of 1994, DISD learned of the indictment and terminated Mr. Bell in October 1995.


Mr. Bell should be reinstated for the current contract, with back pay, on the condition of and with the requirement that he submit to regular and spontaneous drug testing for the remainder of Mr. Bell's existing contract.


I.


FINDINGS OF FACT

A.
Steven J. Bell was a teacher with the Dallas Independent School District.


B.
On March 27, 1991, Mr. Bell was placed on deferred adjudication for the felony offense of unlawful possession of cocaine, at a time prior to his employment with DISD. (TR. 23:21 - 24:21).


C.
On March 27, 1991, Mr. Bell, a college graduate, represented by an attorney, signed a written judicial confession to the underlying facts relating to his plea of guilty and the plea bargain agreement for deferred adjudication.  (DISD Exhibit 4; TR. 18:21).


D.
The March 27, 1991 disposition was not a conviction.  See DISD Exhibit 5 "Non-conviction Deferred Probation"; DISD Exhibit 7 "... not a final adjudication of guilt ...."; and Bell Exhibit 3 Tx.C.Cr.P., Art 42.12, Sec. 5(a) and (c).


E.
Mr. Bell testified he plead guilty because he could not afford to fight it, wanted to get it behind him, had to plead guilty to get deferred adjudication and was told it would not affect his job opportunities (TR. 21:19 - 23:3; 25:2 - 18; 31:3 - 32:12; 33:7 - 36:14; 53:10 - 21).


F.
At the panel hearing and at this hearing, Mr. Bell denied possessing on his person any cocaine in reference to the charges  related to the March 27, 1991, deferred adjudication.  (TR. 53:24 - 62:6; 141:21 - 142:5).


G.
On September 6, 1991, Mr. Bell made application for employment with DISD through the Alternative Certification Program. (TR. 37:21 - 38:11).


H.
Mr. Bell completed a written Application for Employment provided to him by DISD.  The application does not inquire about arrests or deferred adjudication.  The form does authorize the DISD to do a criminal history check, which apparently was never done until January 1994. (Bell Exhibit 1; TR. 30:5 - 163; 43:9 - 24; 117:4 - 118:10).


I.
Mr. Bell was accepted for employment by DISD pursuant to a 1-year contract as a teacher.


J.
DISD recommended Mr. Bell for TEA certification. (TR 118:15 - 119:2).


K.
DISD found Mr. Bell suitable to teach for additional contract periods:  two probationary periods and one 3-year contract (TR.119:5 - 120:4).


L.
In approximately September 1993, the DISD began checking the criminal history of its active teachers with the DPS.  Mr. Bell was an active teacher at this time. (TR. 79:22 - 80:13; 114:21).


M.
DISD was doing active teacher record checks with DPS in January and February 1994.  It probably had a report on Mr. Bell in January 1994.  (TR. 139:21 - 140:6).


N.
On February 27, 1994, Mr. Bell was certified by the Texas State Board of Education as a Provisional Teacher after a hearing in which the State Board discussed with him his deferred adjudication.  (Bell Exhibit 2; TR. 38:21 - 39:16; 73:11 - 75:25).  


O.
On April 25, 1994, approximately two months after DISD received his criminal record from DPS, Mr. Bell was given a Three-Year Employee Contract with DISD.


P.
On September 28, 1994, Mr. Bell was given an early discharge from his deferred adjudication upon the recommendation of the probation officer and the indictment was dismissed pursuant to an order signed by Judge Larry W. Baraka.  (TR. 36:15 - 37:8; 43:25 - 45:3).


Q.
Since Mr. Bell's deferred adjudication was dismissed, it was not a final conviction.


R.
On or about October 12, 1995, DISD recommended that Mr. Bell's employment be terminated.  (DISD Exhibit 1).  The factual basis for the termination was that:



1.
He was placed on deferred adjudication for a felony possession of cocaine, and



2.
Mr. Bell failed to disclose the deferred adjudication to DISD.
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At this hearing, DISD acknowledged that there was not a requirement for Mr. Bell to report the deferred adjudication or its subject matter and that this "... failure to disclose ..." was not, now, a basis for his termination.  (TR. 109:14 - 111:2).


T.
In September 1991, when Mr. Bell applied to DISD, there was no policy that dealt with deferred adjudication.  (TR. 113:24 - 114:12).


U.
The DISD policies in DISD Exhibits 11 and 12 were adopted after Mr. Bell was employed by DISD (TR. 114:23 - 116:6).


V.
During approximately three years of teaching 5th grade, Mr. Bell received satisfactory evaluations. (TR. 46:4 - 16; 108:13 - 109:13).


W.
DISD stipulated in this hearing that Mr. Bell's relationship with the children he taught was not the basis for termination.  (TR. 47:14 - 49:6).


X.
DISD stipulated that Mr. Bell's capacity as a teacher was not the basis for his termination.  DISD was not contesting Mr. Bell's teaching abilities.  (TR. 46:20 - 49:6).


Y.
There is no evidence that Mr. Bell "failed or refused to comply with policies, orders, and directives of the Board or the General Superintendent and assistants. DOAC (LOCAL) Page 1 of 3, No. 1.


Z.
There is no evidence that Mr. Bell "expressed unwillingness, refusal and failure to comply with official directives and established Board policy.  DOAC (LOCAL) Page 2 of 3, No. 5.
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ISSUES

A.
What is the effect of a prior deferred adjudication on an active employee?


B.
Was there "good cause" for DISD to terminate Bell based upon either:



1.
Bell's failure to meet acceptable standards of conduct, or



2.
The retention of Bell is detrimental to the best interests of the students.
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DISCUSSION

A.
What is the effect of a prior deferred adjudication on an active employee?


The deferred adjudication itself will not support a good-cause basis for termination since it is not a conviction.  However, the underlying facts relating to the charge and deferred adjudication may be considered in certain employment decision situations.  See DC (LOCAL) Page 6, the 2nd ¶ under Deferred Adjudication.  In Bell's situation, he was placed on deferred adjudication prior to being employed by the District and was discharged from the deferred adjudication probation approximately five months after receiving his 3-year contract from DISD and over a year before he was terminated.  Factually, that is distinguishable from Patton v. DISD, No. 93-R2-1192 (Patton) where the employee was placed on deferred adjudication during the time he was an employee for an act that occurred while an employee.


Can Mr. Bell's judicial confession to the underlying facts be used against him as a basis for termination?  Yes, those facts, alone, may be used in certain situations, if it is assumed that the discharge from probation and deferred adjudication do not, in essence, wipe out all of the papers and proceedings leading up to the deferred adjudication.  No law has been submitted by either of the parties on the effect of the deferred adjudication on the papers, including the judicial confession.  The concept behind the deferred adjudication is that the slate is, basically, wiped clean and there is not an adverse effect upon the defendant.  That does not mean that the event did not in fact take place, but rather that the events are to be ignored as if they did not take place.  However, without any law or rulings provided to the contrary, the judicial confession or underlying facts, alone, are sufficient to establish the presumption.


DISD did not have a policy on deferred adjudication at the time Mr. Bell was first employed by DISD.  DISD relies on its current policy.  According to DISD's Paragraph 2 on Deferred Adjudication, DC (LOCAL), the facts to which the individual plead are to be presumed to exist ....  A presumption is rebuttable.  In this case, the only person who testified with personal knowledge of the facts was Mr. Bell, who denied possessing cocaine on his person at this hearing and the previous hearing, even though he also signed a written judicial confession to the facts for purposes of his plea bargain.  No evidence was presented by any other parties to the events.  DISD did not seek or obtain any type of explanation about the events from Mr. Bell, especially, prior to terminating him.


In reviewing the DISD policies (in DC (LOCAL)) beginning at Page 4 of 6, the bottom paragraph relates to "GOVERNING CRITERIA FOR EMPLOYMENT DECISIONS."  This permits the District to suspend or terminate based upon a conviction.  Here, we have no conviction.  The criteria on Page 5 again is to be used in the context of a conviction.  On Page 6 under "DEFERRED ADJUDICATION," it states:  "... an employee placed on deferred adjudication..." which language is different from that dealing with an applicant, where it states:  "... who has been placed upon deferred adjudication..." Page 6 of 6.  The language about the employee "placed" appears to relate to an existing employee, like the Patton case.  There is nothing in the stated language which indicates the situation in this hearing of the person being on deferred adjudication prior to being given the contract.  These facts would be more consistent with the ".... has been placed" language relevant to an "applicant."   DISD has had ample opportunity to change that language and/or make it appear, as with the "applicant," referring to someone who has been placed upon deferred adjudication.  Bell does not meet the definition set out here of an employee "placed" on deferred adjudication while employed by DISD.


Mr. Collins, on behalf of DISD, stated it was his opinion that, 1) DISD was going to consider and intended to consider deferred adjudication for employment purposes, and that this paragraph really was intended to apply to any employee regardless of the time that the deferred adjudication came into being.  Nonetheless, that is not what the language says.


In reviewing a number of synopsis of Commissioners of Education opinions, there is a strong emphasis on factual differences.  These include was the "act" while the teacher was employed, what prior and past actions are there, was the act at school or with a student, remoteness, rehabilitation, and did the act affect his teaching.  See Amezcua v. TEA Div. of Teacher Records, 101-TTC-390 (Comm'r of Educ. Nov. 1990 [Amezcua]); Sanborn v. TEA Division of Education Personnel Records, 306-TTC-693 (Comm'r of Educ. Feb.-Sep. 1993 [Sanborn]).


In Sullivan v. TEA Div. of Educ. Prep. & Cert., 057-TTC-1094 (Comm'r of Educ. Feb. 1995 [Sullivan]), the teacher received deferred adjudication for burglary and was released.  His certificate was issued since he had "paid his debt to society" and had a good teaching record.


In TEA Division of Educator Personnel Records v. Jackson, 199-TTC-391 (Comm'r of Educ. May 1993 [Jackson]), the teacher was placed on probation for sexual abuse of a child that occurred after he had a certificate.  The certificate was revoked despite passage of time, about 15 years since the incident, and "exceeds expectations" on his TTAS appraisal.  The Commissioner held that "... there is no statute of limitations on the agency's power to revoke a teacher's certificate ... but there is a requirement to provide satisfactory evidence that the teacher is currently unworthy to instruct ..."


Jackson is distinguished from this case because Jackson had a certificate at the time of the incident,  Jackson did not deny the incident, and Jackson did not show his rehabilitation.  Bell's incident is preemployment, precertificate; the actual possession of cocaine is denied and his current teaching and child relationships have been stipulated as not a basis for termination.


Precertificate, and by analogy, preemployment acts, can affect the teacher's status.  However, all the facts must be weighed, with DISD having the burden.  DISD was justified (if consistent with DISD policies for active employees) in using the underlying facts of the deferred adjudication.  However, the "presumption" created by the judicial confession, was challenged by Bell.  He denied the possession and claimed he was actually arrested for disorderly conduct.  DISD did not present any evidence at the hearing by witnesses to support the facts in the court papers.  It did not talk with the police.  It did not discuss the incident with Mr. Bell.  Yet, Mr. Collins (DISD) acknowledged that if he knew for a fact that Bell did not possess cocaine, that it would have a bearing.  (TR. 101:1-13).  Furthermore, there was no inquiry made to evaluate the type or circumstance of the alleged possession (TR. 138:9 - 22) as in Amezcua.  The facts in TEA division of Education Personnel Records v. Wheeler, 308-TTC-692 (Comm'r of Educ. Nov. 1992 [Wheeler]), provide similarities.  The teacher, when a college student, had plead guilty to indecency with a child and completed probation.  He had no prior or subsequent criminal record.  The Commissioner "... believed he plead guilty to facts which did not really occur, because he was scared of going to trial."  See TR. 31:3 - 33:4.


To these cases is added the fact that DISD could have, was required by its own policies to, but did not, check Mr. Bell's criminal background before hiring him, before recommending him for certification, and before renewing his contract.


A signed, judicial confession with assistance of counsel should be given great weight.  As the DISD policy notes, if the documents are established, then the "facts are presumed."  The "presumption" is rebuttable by the teacher.  Merely because the teacher now denies or gives some mitigating explanation does not automatically mean the teacher's testimony is more believable now than when he confessed, and thereby outweighs the Court records.  Nonetheless, DISD has the burden.  In the Patton case, DISD Exhibit 13, cited by DISD, the Commissioner notes that there was no evidence by any witnesses contradicting the teacher's explanation of the incident.  Also, see Wheeler.  Here, not only did DISD not provide any witness testimony, it has known that Mr. Bell denied the possession.  DISD did not ask him or anyone else to give their explanation of the incident.  (TR. 101:1 - 10; 137:25 - 138:22; 141:21 - 142:5).


There may be instances where the judicial confession is sufficient.  But, DISD has not met its burden of proof in light of Mr. Bell's challenge to the "presumption" in addition to the other facts in this case, including:


This incident occurred prior to Mr. Bell's employment with DISD and did not involve a school or children.


The application did not ask about deferred adjudication.


DISD did not check Mr. Bell's criminal history, although the application authorized DISD to do so as it was required to do.


DISD recommended Mr. Bell for certification and made additional contracts with him.


TEA discussed the deferred adjudication prior to certifying Mr. Bell.


DISD had Mr. Bell's criminal record in January 1994, but gave him a 3-year contract in April 1994 and did not terminate him for almost 18 months, in October 1995.


DISD has stipulated that Mr. Bell's relationship with the children and his capacity as a teacher are not the basis for his termination.


There is not a history of controlled substance incidents and no pre or post criminal history except for two DWI's over ten years ago.  (TR. 25:19 - 29:3).


Therefore, there is not a preponderance of evidence that justifies DISD terminating Mr. Bell's existing contract.  This opinion is limited to the facts of this case and a termination of Mr. Bell's contract during this contract term.


B.  Was there "good cause" for DISD to terminate Bell based upon either:  1) Bell's failure to meet acceptable standards of conduct, or 2)
The retention of Bell is detrimental to the best interests of the students?

Bell, with a term contract, could only be dismissed for cause.  Tex. Educ. Code §21.210.  The focus of the question then is has the employee failed to substantially perform under the contract.  Dixie Glass Co. v. Pollak, 341 S.W.2nd 530, 541-542 (Tex. Civ. App. - Houston, 1960, writ ref'd n.r.e.).


DISD's first basis for there being "good cause" to terminate is that Bell failed to meet acceptable standards.  This is not a basis for DISD's termination.  What acceptable standards did Mr. Bell fail to meet? DISD cannot say that Mr. Bell "has failed to meet the acceptable standard of conduct," since the hearing record is void of any negative acts by Mr. Bell since being hired by DISD.    It was stipulated as to his performance and qualities as a teacher and his relationship with the students.


Does the preemployment act support such an allegation?  DISD did not do a criminal history review prior to issuing the contract as required under "CRIMINAL HISTORY RECORD CHECK", DC (LOCAL) the next to last line of Page 2 of 6, i.e.:


... The District shall not issue any applicant a written contract of employment until it has obtained a criminal history and reviewed it under the guidelines ...."


On Page 4 of DC (LOCAL) Paragraph 4, "If the District obtains information that an employee has been convicted ..." does not apply to show that Bell failed to meet acceptable standards because Bell was not convicted.


DISD had initially alleged that Mr. Bell had failed to disclose the deferred adjudication, but stipulated at the hearing that that was not a basis for termination.  It was not a basis in fact.


DISD's next basis for "good-cause termination" is that "the retention of Mr. Bell would be detrimental to the best interest of the students."  However, DISD stipulated to Mr. Bell's qualification as a teacher, his performance as a teacher, which has always been at least satisfactory, and to a good relationship with the students.  Furthermore, there is no evidence presented at the hearing of a prior criminal history, except with respect to two DWI offenses ten years prior to the deferred adjudication and nothing since the deferred adjudication, including during the years employed as a DISD teacher.  Furthermore, there was no evidence of any drug-related incapacity while on the job or drugs adversely affecting Mr. Bell's performance of his duties as a teacher.  Additionally, DISD recommended Mr. Bell for certification and continued to contract with him, even after having his criminal record.  TEA discussed the incident with Mr. Bell prior to certification.


The criteria on Page 5 of 6 of DC (LOCAL) is couched in determining whether a criminal conviction relates to duties or impacts directly on the District.


DISD, by proof of the judicial confession, established facts that could be presumed as a basis for adverse employee action.  That evidence and presumption were challenged by Mr. Bell's position and explanation concerning the arrest, alleged possession, and reason for his plea.  See discussion in ¶ III. A.


DISD is to be commended for taking a strong position on drugs and being sensitive to the potential of a teacher with access to the students to influence and affect their actions relating to drugs.   Possession of cocaine by its very nature is a serious matter that should be scrutinized.  However, DISD has not carried its burden in establishing that danger with Mr. Bell, when all facts and chronology of events are considered, even if its policies provided for such a determination in this case.
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CONCLUSIONS OF LAW

After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, I make the following conclusions of law:


A.
A prior to employment deferred adjudication successfully completed may not be used as the basis of "a good cause to terminate" an active employee.


B.
The underlying facts of a preemployment, deferred adjudication, successfully completed, if proven by a judicial confession or other evidence, establishes a presumption which may, in certain situations, and as a part of all the facts, be a basis for termination.  Mr. Bell's case is not one of those situations.


C.
Mr. Bell could only be terminated for cause on the basis stated in the letter of October 12, 1995.


D.
Mr. Bell did not fail or refuse to comply with policies, orders, and directives.


E.
Mr. Bell did not express unwillingness, refusal, or failure to comply with official directives and established Board policy.


F.
A finding of cause requires a determination that an employee has substantially failed to perform under a contract.  This has not been shown


G.
Mr. Bell did not fail to disclose the deferred adjudication to DISD.


H.
Mr. Bell did not fail to meet acceptable standards as a basis for a good-cause termination.


I.
The underlying facts forming the basis of Mr. Bell's deferred adjudication prior to his being employed by the District,  which are now denied by Mr. Bell, were not verified by DISD, i.e., with the police or by asking Mr. Bell, in addition to the other facts of this case, do not provide a basis that Mr. Bell's retention on his existing contract as a teacher would be detrimental to the best interest of the students or that Mr. Bell failed to meet the acceptable standard of conduct.


J.
In this case, the underlying facts of the deferred adjudication do not contravene the evidence that Mr. Bell's relationship with the children and his teaching capabilities are not a basis for his termination.


K.
Mr. Bell should be reinstated for this contract, with testing requirements.
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RECOMMENDED RELIEF

A.
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:



1.
Mr. Bell be reinstated for the remainder of this 3-year contract, subject to any proceedings that may occur not based upon the October 10, 1995 letter; and 



2.
Mr. Bell's reinstatement be with back pay and benefits; and



3.
Said reinstatement is conditioned upon and with the requirement that Mr. Bell submit to regular and spontaneous drug testing for the remainder of Mr. Bell's existing contract.


SIGNED AND ISSUED this 

 day of 



, 1996.






ROBERT C. PRATHER, SR.
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