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DALLAS
§
BEFORE THE HEARING EXAMINER

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
             STEPHEN C. COEN

v.
§



§

JOYCE PFEUFFER,
§


§

Respondent.
§
         THE STATE OF TEXAS


RECOMMENDED ORDER OF DISMISSAL


AND, IN THE ALTERNATIVE,  PROPOSAL FOR DECISION

Statement of the Case
Respondent (“Ms. Pfueffer”) was granted an extended leave of absence from her teaching position by petitioner, Dallas Independent School District (“DISD”).  By letter dated March 18, 1998, petitioner advised respondent that her leave of absence had expired and that, pursuant to DISD policy, her employment had been terminated.  By letter dated April 9, 1998, respondent requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code, requesting the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  Ms. Pfeuffer’s’ request was received by the TEA Division of Hearings and Appeals on April 9, 1998.  On April 15, 1998, the TEA appointed the undersigned hearing examiner to preside in this matter.

Prior to the hearing in this matter, petitioner filed a Motion to Dismiss for Lack of Jurisdiction which was met by Respondent’s Response to Petitioner’s Motion to Dismiss.  Petitioner’s motion was continued to the hearing for the presentation of evidence in support of the parties’ positions with respect to the motion. 

The hearing in this matter was held before the examiner in Dallas, Texas on June 10, 1998.  Petitioner was represented by Kevin O’Hanlon, Esq., O’Hanlon & Associates, 808 West Avenue, Austin, Texas 78701.  Respondent was represented by Dohn S. Larson, Esq. Chief Staff Attorney, Texas Classroom Teachers Association, P.O. Box 1489, Austin, Texas 78767.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).

The parties filed post-hearing memoranda containing requested findings of fact and conclusions of law.  To the extent not adopted herein, such requests are denied.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact:

1.
On April 25, 1996, petitioner and respondent entered into a written three year term contract (“term contract”) employing respondent as a teacher for the scholastic years 1996-97, 1997-98 and 1998-99. [Ex. R-2].

2.
The term contract imposed upon respondent the obligation to, inter alia, comply with then-existing and future DISD policies, rules, regulations, and administrative directives. [Ex. R-2, ¶ 5].

3.
Petitioner’s policy concerning temporary disability leave is set forth in DEC (Local), dated March 21, 1997, p. 5, i.e.:

The maximum length of temporary disability leave for full-time educators shall be 185 calendar days.

Employees returning to active duty after a leave of absence for temporary disability of 60 or fewer teaching days shall be guaranteed placement in their former school, and employees returning to active duty after a leave of more than 60 teaching days shall be entitled to an assignment at the school where the employee formerly was assigned, subject to the availability of an appropriate position.

Replacement of a teacher on extended (temporary disability) leave will be done only at the principal’s request.  If a teacher is approved by medical authorities to return to work prior to the completion of a school year, the Personnel Department will make every effort to find a teacher position.  A special substitute status at the regular daily rate of pay will be afforded each teacher receiving medical clearance, upon request, until a teaching placement is secured.  It is the intent for such persons to be given consideration by principals for long-term substitute assignments.

In any event, the employee shall be placed on active duty no later than the beginning of the next school year.

[Ex. R-11; see Tr. 15-16].

4.
Previous versions of DISD’s written temporary disability leave policies allowed for disability leaves of absence for up to 185 work days.  [Tr. 16].

5.
 Under previous versions of DISD’s written temporary disability leave policy, petitioner’s personnel office interpreted the 185 day limitation to mean one calendar year. [Tr. 16; see Ex. R-1, p. 32].

6.
Prior to 1997, respondent was on medical leave from her employment by petitioner for a period of approximately four to five years. [Tr. 76-77; see Ex. R-1, pp. 5, 9, 11, 13, 16, 18, 23, 26 & 32].

7.
On February 4, 1997, respondent completed and submitted to petitioner DISD Form L-1, Request for Convalescent Leave of Absence for Medical Disabilities, requesting leave through her anticipated return date, August 1, 1997.  The Form L-1 required respondent’s physician to complete a portion of the form including, inter alia, the following:

. . . to the best of my knowledge [the employee] will be able to return to regular duty on a full-time basis on ___________.

NOTE:  an actual date must be furnished in all cases
[Ex. R-3].  (Emphasis in original).

8.
By letter dated February 11, 1997, petitioner granted respondent’s request.  The letter stated, in part:

A form for Medical Clearance to Return to Active Service (L-3) is also enclosed.  This form, which requires your attending physician’s signature, must be completed and filed with my office at least two weeks prior to the expiration of your leave.  After approval from the Director of Health Services, your name will be placed on a priority list for vacancies in your field.  Failure to return the completed form by the designated date will be interpreted as a resignation.
[Ex. R-4].  (Emphasis in original).

9.
Respondent did not provide petitioner with a completed Form L-3 two weeks prior to the expiration date (August 1, 1997) of her leave of absence and had not provided the document to petitioner as of the date of the hearing in this matter.  As of the date of the hearing in this matter, respondent did not believe she was medically able to perform teaching duties. 

[Entire Record; Tr. 78-79].

10.
By letter dated March 18, 1998, petitioner informed respondent that:

. . . your leave of absence expired on 8-1-97.  To date, our records do not show that we have received a Medical Clearance for Return to Active Service form (L-3).  District Policy allows employees with a temporary disability to remain on leave for a period not to exceed 185 days (DEC local).  We have been out of compliance with the policy and therefore we are completing a Separation of Employment form (S-54) for you.

[Ex. R-6].

11.
Graciela L. Escobedo (“Ms. Escobedo”) had been the Assistant Superintendent for DISD Personnel Services (“Personnel Director”) for approximately three years at the time of the hearing in this matter.  As such, she was responsible for the implementation of DISD Personnel policies.  [Tr. 14 & 43].

12.
During Ms. Escobedo’s tenure as Personnel Director, DISD Personnel Services’ practice was to separate employees from their employment by DISD, following expiration of their disability leave.  At the time of the hearing in this matter, Ms. Escobedo was not aware of any exceptions having been made to the DISD Personnel practices regarding employees separation following expiration of temporary disability leave.  [Tr. 15, 16, 43 & 71].

13.
In several instances, the DISD Personnel department failed to finalize the separation of teachers whose temporary disability leave had expired.  [Tr. 31-41 & 52-60; Exs. 12-14].


Ultimate Facts
14.
It is DISD policy that employees’ may receive no more than 185 days of temporary disability leave.

15.
It is DISD policy that employees granted temporary disability leave will return to work no later than the beginning of the next school year.

16.
Throughout at least the two to three years prior to the hearing in this matter, it was the practice of the DISD Personnel department to routinely separate employees whose temporary disability leave had expired.

17.
Throughout at least the two to three years prior to the hearing in this matter, the exceptions to DISD Personnel department’s practice of routinely separating employees whose temporary disability leave had expired were inadvertent and relatively small in number.

18.
Petitioner gave respondent adequate notice that it would enforce its leave policy and that her failure to obtain and timely submit to petitioner medical clearance to return to active service would be interpreted as respondent’s resignation.

19.
Respondent’s failure to return to work following the expiration of her temporary disability leave constitutes her resignation from her employment by DISD.

20.
Alternatively, if respondent’s failure to return to work following expiration of her temporary disability leave does not constitute her resignation, then her failure to return to work constitutes good cause for her termination.


Discussion
If respondent’s failure to return to work following the expiration of her short term disability leave is a constructive resignation, then this case must be dismissed for lack of jurisdiction.  If her failure to return to work under the circumstances of this case does not constitute a constructive resignation, then petitioner must prove by a preponderance of the evidence that it had good cause to propose termination of respondent’s contract of employment.   Tex. Ed. Code § 21.256(h). 

Respondent’s position seems to be that she is entitled to indefinite temporary disability leave, perhaps for decades.  While petitioner’s policy statement is not explicit in this regard, it clearly imposes a time limit on the length of temporary disability leave.  Nevertheless, petitioner benefitted for a number of years from apparent oversights and/or administrative inconsistencies which allowed her to repeatedly renew her temporary disability leave.

In the last few years, petitioner became more vigilant and, with a few exceptions due to inadvertence and not caprice or intentional discrimination, routinely enforced its policy of imposing a time limit on the length of temporary disability leave.  

Respondent was clearly placed on notice that petitioner would enforce its temporary disability leave policy.  The fact that petitioner benefitted from prior oversights or that a small number of other individuals also benefitted from similar oversights does not prevent petitioner from enforcing its policy and has not deprived respondent of any Constitutional rights.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the board.  Tex. Ed. Code § 21.211(a)(1).

3.
Section 21.210(b) of the Texas Education Code provides that a teacher employed under a term contract may resign, with the consent of the board of trustees, or the board’s designee, at any time. 

4.
The acceptance of a teacher’s resignation does not constitute a termination within the meaning of Tex. Ed. Code § 21.211.

5.
Neither Petitioner’s policy nor its administrative practices denied respondent her equal protection or substantive due process rights under the Texas Constitution or the Constitution of the United States of America.

7.
Petitioner is not estopped from separating respondent from her employment.

8.
Respondent’s failure to return to work following the expiration of her temporary disability leave constitutes her resignation from her employment by DISD.

9.
Alternatively, if respondent’s failure to return to work following expiration of her temporary disability leave does not constitute her resignation, then her failure to return to work constitutes good cause for her termination and petitioner established such good cause by a preponderance of the evidence.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby  recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  It is further

RECOMMENDED that this case be dismissed, with prejudice, for lack of jurisdiction and that an Order be entered consistent therewith.  Alternatively, in the event that this matter is not required to go before the Board of Trustees, this Recommended Order of Dismissal shall constitute an Order of Dismissal, with prejudice, of this case. 

ALTERNATIVELY, in the event it is determined that respondent has not resigned, it is RECOMMENDED that petitioner discharge respondent from her employment as a teacher with DISD.

SIGNED AND ISSUED this 1st day of July, 1998.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that, on July 1, 1998, I served copies of the foregoing document upon Kevin O’Hanlon and Dohn S. Larson by facsimile transmission.  Additionally, I served copies of the foregoing document on all of the persons named below by placing a copies thereof in the United States mail with postage fully paid.  Finally, I hereby certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

Kevin O’Hanlon



Dohn S. Larson

O’Hanlon & Associates


Chief Staff Attorney

808 West Avenue



Texas Classroom Teachers Association

Austin, TX 76701



P.O. Box 1489

Austin, TX 78767

Joan Howard Allen



Service on the School District:

Chief Counsel






Texas Education Agency


Dallas Independent School District

Legal Services Division


Personnel Office

1701 N. Congress Avenue


Attn:
Bill Morgan

Austin, TX 78701-1494


3807 Ross Avenue

Dallas, TX 75204

Signed this 2nd day of July, 1998.

______________________________

Stephen C. Coen

