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FINDINGS, CONCLUSIONS, & RECOMMENDATION

I.  PROCEDURAL INTRODUCTION

CAME ON for consideration this case which was initiated by Respondent under Texas Education Code's Subchapter F, § 21.251(2), pursuant to a request for a Subchapter F evidentiary hearing received by the TEA on August 16, 1999.  My jurisdiction in this case is described in Subchapter F of Texas Education Code's Chapter 21.  As indicated in the Record (see Tr. @ 221), the 45-day time-line in this case was extended by agreement of the parties (see also pages 7-8 of the Amended Pre-Trial Order, shown by Hearing Examiner's Exhibit #1:


This is to confirm that we agreed today, during the conference call pre-hearing teleconference, to re-set this Chapter 21, Subchapter F case ... per this partial waiver of the 45-day time-line, agreed to as follows:  my deadline for issuing and serving my findings of fact, conclusions of law, and recommendation is fourteen (14) days after I actually receive a copy of the trial transcript and trial exhibits, and a concordance of the trial transcript.  

(Quoting, verbatim, from the FAX letter agreement dated 8-18-1999, which was signed by Attorneys Capua and Yancey on 8-19-1999, and re-FAXed to me, the re-FAXed copy of which I have reviewed today; said signed limited waiver agreement was thus incorporated into my Amended Pre-Trial Order of August 19, 1999).  


On 11-8-1999 I received from the court reporter
 the trial transcript, trial exhibits, and transcript concordance,
 -- thus triggering the 14 days wherein I must complete (and issue) these findings, conclusions, and recommendation.  Since today is 12 days after said receipt (thus November 22, 1999 being my deadline), this is being issued in a timely manner.


A pre-hearing conference was conducted August 18, 1999, attended telephonically by attorneys for both sides (Lorraine J. Yancey, Esq. for Respondent, and Craig A. Capua, Esq. for DISD) during which time various agreed modifications of deadlines were stipulated to by the parties' attorneys, and other procedural aspects of this case were handled in anticipation of trial.  


Most of the pertinent aspects of this case's procedural history are indicated within the trial exhibits marked as Hearing Examiner's Exhibit #1 ("Amended Pre-Trial Order"), Hearing Examiner's Exhibit #2 ("Discovery Order"), and Hearing Examiner's Exhibit #3 ("Second Discovery Order"), q.v.

An evidentiary hearing ("trial") was conducted on Tuesday, October 19, 1999 (8:30am to after 3pm) at the offices of Dallas I.S.D. Immediately after
 the parties rested (i.e., after close of the trial evidence).  Argument was provided to the court, and five witnesses gave testimony.
  


After trial, the parties agreed upon the timing of post-trial filings (e.g., post-trial briefs) and for my findings of fact, conclusions of law, and my optional recommendation (Tr. @ 221-224).  
As Hearing Examiner's Exhibit #1 (at page 5, ¶14e) indicates, "... the failure to file any post-trial papers may be deemed as a waiver of any special or unusual fact-findings and/or special or unusual legal conclusions that could have been proposed via such a post-trial paper."
 


Since today is after 11-5-1999, and yet not after 11-22-1999, these Findings of Fact, Conclusions of Law, and Recommendation is being submitted in a timely manner.


II.  BACKGROUND DISCUSSION (INCLUDING TESTIMONY QUOTES)

This case focuses on the fact that a public school teacher has been indicted in Dallas County on a charge that he "received a criminal indictment for allegedly committing the felony of "INDECENCY WITH A CHILD YOUNGER THAN 14 YEARS, A 2ND DEGREE FELONY OFFENSE".
  I am convinced that a terrible and immoral wrong has been committed.  If the charge is true, the wrong is a sex-crime against an innocent child; if the charge is false, the wrong is a defamatory lie against an innocent man.  (There does not appear to be a third option such as a "mistake" or "accident".)  Whichever is true, a terrible and immoral wrong has been committed, and I regard my role in this proceeding with great gravity and seriousness. 


The most basic issue in this case concerns the validity and the applicability of a DISD policy regarding all sex-crime felony indictments, -- as applied (in this case) to a male DISD teacher who is indicted for (allegedly) secretively committing a physical act of sexual misconduct on female minor student, under (alleged) circumstances involving false pretenses (to induce a child to stay inside a classroom) and the (allegedly) intentional tort of false imprisonment (where the schoolgirl was locked inside a classroom), and (allegedly) predatory invasion of privacy (where the window was covered over/taped by the teacher, allegedly to prevent his immoral physical misconduct from being witnessed by passers-by). 


The parties concur, in this case, regarding the authenticity of the document that expresses the written terms and conditions of the teacher's employment by DISD.  See PX #1, last page (showing a Dallas Public Schools "TEACHER PROBATIONARY CONTRACT" of 8-6-1998).  But, the parties disagree as to the extent of terms and conditions that are incorporated by reference into that employment contract, e.g., due to the catch-all phrases that incorporate all DISD policies, etc.  See, illustrating catch-all terms and conditions of employment, PX #1's last page [the probationary contract], e.g.:


Teacher shall comply with state and federal law, District policies, rules, regulations, and administrative directives, as they exist or may hereafter be amended.

-- and compare that incorporation by reference with the DISD policy regarding felony indictments of DISD employees, as such is shown by PX #1's 4th-from-the-last page: 


Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases.

-- the latter sentence appearing in DISD Employment Practices of DC (LOCAL), as a sub-part of a caption "CRIMINAL HISTORY BACKGROUND CHECK OF EMPLOYEES".)  

 
There is no genuine dispute raised by any of the parties as to whether the DISD has disparately enforced its policy of routinely removing from the classroom, and suspending without pay (pending a reinstatement and back-pay, if, as, and when exonerated by the criminal court system) any school teacher who is indicted for a sex-crime felony involving moral turpitude allegations, wherein the (alleged) sex-crime occurred secretly on school property, such as inside a teacher-locked, window-covered classroom (as opposed to the dissimilar scenario of a non-school-property-related public outburst of vile verbiage involving brandishing a firearm).
  


In other words, this is a case where no evidence was admitted (or proffered) suggesting that DISD had ever "selectively" applied its policies to permit a teacher indicted of a sex-crime felony (that allegedly occurred inside a teacher-locked classroom with the window taped over to prevent witnesses) to avoid being suspended without pay pending an exoneration in the criminal court system.


Is the criminal indictment for that (alleged) crime, without more, proof that there is "cause" to suspend the teacher without pay, pending the exoneration vel non of such a teacher, so long as the teacher is reinstated with back-pay if and when exonerated by the criminal court system?  


Does the fact that DISD has such a policy modify the teacher's employment contract, such that the teacher is deemed to have accepted (or agreed to) the propriety of such a tentative discipline, as a term or condition of full employment at DISD, since the employment contract is conditionally defined as requiring compliance with all applicable DISD policies?  


And, if the mere fact of such an indictment, without more,
 is "cause" to suspend a teacher without pay (and, presumably, without other employment benefits), pending the eventual outcome of the criminal prosecution, -- is such a showing of "good cause" the legal equivalent to the statutory standard for disciplinary action against such a teacher, per Texas Education Code, § 21.104?

Several legal questions are posed by this case:


(1)
Is the proven fact that such a felony indictment issued, which it did in this case, enough to justify a suspension without pay (and without other employment benefits), -- balanced by the mitigating potential for "back-pay" and reinstatement, under the contract in question?  


(2)
If "yes" (to above Question #1), does that contractual result conflict with the Texas Education Code's § 21.104, which indicates that a termination or a suspension without pay must be based upon "good cause as determined by the board of trustees, good cause being the failure to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts of this state"?  


(3)
If "no" (to above Question #2), is a "yes" answer to Question #1 a result that is consistent with constitutional Due Process standards, especially as to the application of Due Process norms to a DISD teacher's vested contract rights in a probationary contract?


(4)
If the DISD policy is not upheld, would DISD be unduly "handcuffed" into an expensive "wait-and-see" suspension with pay mode, -- until the felony charge is eventually resolved in the teacher's favor (or not)?  (In other words, is DISD procedurally "handcuffed" into waiting, for the slow wheels of the criminal prosecution system to grind out either an exoneration or a conviction, before DISD can discipline a teacher for (alleged) offenses that are inextricably intertwined with an indictment?)


(5)
And, if a school district must "wait", must it keeping paying the indicted teacher, during the removal-from-classroom suspension, in what amounts to as many months of "paid vacation" leave?  (Also, would such a "paid vacation" possibly extend beyond the school-year, with the indictment effectively becoming a quasi-reward for the accused teacher, for being indicted on a secretive sex-crime felony charge?) 

It is important to immediately note that neither of the parties contests the right (if not also the obligation) of a Texas school district to protect school-children from sex-crime-felons, -- especially adult sex-crime-felons who opportunisticly prey on vulnerable school-children inside a public school classroom, -- by immediately removing such any felons from the classroom environment, and from any other contact with school-children.  


Moreover, it is even more important to immediately note that neither of the parties contests the right (if not also the obligation) of a Texas school district to protect school-children from sex-crime-felons, -- especially adult sex-crime-felons who opportunisticly prey on vulnerable school-children inside a public school classroom, -- by immediately removing from the classroom any teacher who is indicted for allegedly committing any such sex-crime-felony, as well as removing such a one from any other contact with school-children, via a suspension with pay, pending resolution of the sex-crime-felony indictment.


Thus, all testimony at trial about the need to ensure physical (and emotional) safety for the school-children are "red herring" distractions to this proceeding, because the school district can always suspend an accused teacher with pay (and with continuing employment benefits) pending the eventual outcome
 of a criminal prosecution proceeding, at any time during criminal prosecution, so long as the teacher is reinstated after exoneration (or, if the accusation is resolved apart from an exoneration, be terminated). 


In other words, the school district can always remove any teacher from the classroom without breaching its contractual duty to pay the teacher his or her salary (and employee benefits).  So, the school district, if it wants to, can simply "wait-and-see", as the criminal prosecution processes an exoneration or a conviction (or another non-exoneration result, such as a nolo contendere plea or a plea bargain), -- and the school district can adopt that court system's result (as to an exoneration on the merits, or some other non-exoneration result such as a conviction) as to whether the school district will treat the accused employee as exonerated.  


So, my decisions in this case is not primarily about classroom safety, since indicted teachers can be immediately removed from classroom environments.  


Rather, my decisions herein relate mostly to money matters, specifically to a teacher's right to contractual wages -- either unless and until that teacher is shown to have committed misconduct (by a preponderance of the evidence), or, -- alternatively, because that teacher effectively agreed that being "indictment-free" is a continuing term or condition of uninterrupted compensation.  


Of course, it is of elementary significance to notice that the Texas Education Code does not mandate such a "wait-and-see" approach as to whether a school district must (or should) keep a teacher on the payroll, pending the outcome of a criminal prosecution process.  Whether evidence shows that a public school teacher is guilty or innocent of a 2O sex-crime felony against a minor school-child is not the same thing, legally or administratively, as evidence of whether or not a school district has "good cause" to terminate a teacher (or to suspend a teacher without pay, pending adjudicative exoneration).  The former evidence pertains to a criminal matter -- involving the proving (or failure to prove) the essential elements of a Texas Penal Code felony, as determined by a traditional judge or a jury, by "beyond a reasonable doubt" evidence.  The latter, however, pertains to a civil matter -- involving the proving (or failure to prove) the essential elements of certain "good cause" indicated by the Texas Education Code as justifying a termination or a suspension without pay, determined by a Subchapter F-defined independent hearing examiner, by a "mere preponderance of the [admissible and credible] evidence" evidentiary standard.  


Thus, it is clear that when the Texas legislature chose to modify the common law doctrine of "at will" employment, -- with respect to the termination or suspension of public school teachers, -- the Texas legislature could have chosen to guarantee a jury trial process to the teachers whose contracts would be affected.  Of course, jury trials are almost invariably more expensive, more complicated, more administratively cumbersome, and are more likely to exonerate a wrong-doer (since the burden of proof is higher).  The Texas legislature did not choose a mandatory "wait-and-see" suspension with pay, and the Texas legislature did not choose a mandatory jury trial on the civil matter of employment rights.  Rather, the Texas legislature provided a "rocket-docket" bench trial procedure, combined with various appellate processes.  


In fact, the overall scheme of Chapter 21's Subchapter F suggests that the Texas legislature envisioned and intended a "rocket-docket" processing of teacher discipline actions, with many of such teacher discipline actions to begin and conclude within 45 days!  It is very unlikely that a sex-crime felony accusation would be processed in 45 days -- in many cases a bill of indictment may not even issue within 45 days of a school-child's accusation.  


DISD chose -- though DISD was not required to do so -- to not prove up the alleged false imprisonment/sex-crime/etc.-related tort/crime/event as a basis for disciplining the Respondent for "good cause".  


In fact, whether Respondent did such a thing has neither been pled, nor proven, nor denied under oath herein.  Accordingly, this decision in no way prejudices the rights or ability of DISD, in any subsequent proceeding, from being grounded upon the factual merits, if any, that the Respondent actually did (or did not) do the acts of which he is accused.

In other words, (1) if the DISD had pled allegations
 that the teacher did the act whereof the child accused Respondent of doing (which DISD did not do)
; and (2) if DISD had called upon the alleged student victim to testify in this Subchapter F forum (which DISD did not do), the scope of this case's disputed issues would have been very different (and I am virtually clueless as to what the results of such a hypothetical scenario may/would be). 


But, this Subchapter F had no eye-witness testimony of anyone who claimed to have seen the alleged sex-crime occur, or of anyone who claimed to have heard the Respond admit to having done the alleged sex-crime.  In fact, the Respondent did not even appear inside the courtroom, -- much less testify under oath regarding whether he did or didn't the actions alleged within the indictment. 
So, the important facts in this Subchapter F proceeding are, at the very least:  (a) the contract's written terms; (b) the DISD policies that are incorporated by reference into that contract, and (c) the fact that a sex-crime felony indictment bill was issued. 


After ascertaining such key facts (which include fact-findings mixed with legal conclusions regarding how much of the DISD policy regarding indictments was/is incorporated by reference into the catch-all terms and conditions of the employment contract, and whether Respondent knew of should have known about the unilateral applicability thereof to felony indictments, etc.), it remains for me to compare them with the statutory norms for disciplinary action to a Texas teacher holding an unexpired probationary contract.


The Education Code's definition of a public school teacher's contract is statutory in framework, with that statute-qualified framework being "fleshed out" by the written terms and conditions of the specific contract form signed by the school district and the teacher.  Of course, the usage of employment terms and conditions in a public school teacher's written contract is to be interpreted, at least in a general sense, against the historical backdrop of employment law as such was defined at common law.  If the Texas Education Code does not alter a particular common law principle of employment law, and if the written employment contract does not alter that same common law principle of employment law, then that unaltered common law principle will presumably apply to the employment contract in question.  (Employment law has been modified by the 13th Amendment, and by various federal labor law statutes, but these do not appear in this case.)


In this case it is important to note that The Texas Education Code has drastically modified the common law of employment law with respect to the issue of suspending an employee from work without pay, pending the eventual outcome of a criminal prosecution (over which the employee has no control).  At common law the "at will" doctrine provided the employer with the presumed right to terminate or suspend an employee "at will" (i.e., by the unilateral decision of the employer), unless a specific contractual agreement to the contrary was previously agreed upon by employer and employee.  


Thus, the common law employment situation was non-statutorily governed -- solely -- as a matter of freedom of contract, i.e., by the actually-agreed-upon terms of the employee's employment, whether those terms be written, oral, or a mixture of written and oral agreement terms.  Of course, such an express contract could incorporate by reference standards (or conditions) that are defined outside of the four corners of the employment contract.


It is important to notice that the DISD argues that wages may be discontinued for causes that are not the fault of the teacher, yet which causes deprive the district of compensable value for the contractually agreed-to services.  For example, DISD would not view a teacher's accidental death as that teacher's fault, yet the DISD's cessation of wages to that teacher is justified, because the dead teacher provides no compensable value to DISD.  Also, the DISD would not view a teacher's accident-caused blindness as a fault of the teacher, but if that teacher taught on-the-road driver safety, the DISD's cessation of wages to that teacher would be justified, because the blind teacher could provides no compensable value to DISD in the capacity as an on-the-road driver safety teacher.
  
In other words, the written contract of employment is not a guarantee of DISD employment unless and until teacher negligence or a teacher-committed intentional tort is proven by DISD; -- rather, as with most contracts, the DISD's written employment contract contains binding terms and conditions that are not qualified by tort law definitions of "fault".  A fair reading of the DISD's employment contract shows that it is, fundamentally, based on contractual promises, conditions, and performances, as opposed to any notion of "fault".  It is not the DISD's position that they have proven that the teacher in this cse committed the sex-crime he is accused of committing; rather, it is the position of the DISD (in this case) that the existence of the indictment is prejudicial to DISD to the point that an interruption in the teacher's wages is justified, subject to reinstatement and back-pay -- if, as, and when the teacher is exonerated of the charges.


In other words, the DISD's position -- though not argued in these words -- is that a contract's terms and conditions control, analogous to "strict liability" (i.e., non-fault-based) tort law.  In fact, this position appears to be squarely established by virtue of the following language in the DISD employment contract:


Any change in state and federal law, District policies, rules, regulations, and administrative directives shall act as a novation to this contract.  Continued performance under this contract shall constitute acceptance of the novation by the Teacher.  Annually, the Board of Education shall provide each Teacher [with] a personnel guide which shall contain relevant employment policies, and rules relating to job descriptions, benefits and compensation, grievance and due process procedures, and other policies that may impact conditions of work.
[emphasis added]

(Quoting from RX #1-A, ¶5.)  Importantly, maintaining a condition of being "indictment-free", -- as if such an employment condition could be "maintained", -- is absent from the listing of "major responsibilities" in the "POSITION DESCRIPTION" of a DISD teacher, as such is shown by RX #1-B.


 So, how can a standard of preserving one's "indictment-free" employment condition mesh with § 21.104's "good cause" definition of when disciplinary action is justified?  


Also, is it true that § 21.104's "good cause" standard for teacher discipline is two-fold, with an "overlapping" of the two categories of discipline-deserving "good cause"?  


DISD proffered meaningful mixed-fact-and-opinion evidence on this very problem through its expert witness, Kevin O'Hanlon, Esq. (whose impressive expert credentials, as relate to determining "good cause necessary for suspension of school district employees" in Texas) appear in Tr. @ 113-117).  In particular, expert O'Hanlon provided probative testimony in the following lines of testimony:

Q
I'd like to refer you to DISD Exhibit No. 3, please, which I believe is a true bill of indictment against one of DISD's employees, Mr. Howard Tisby.  Do you see that?

A
Yes.

Q
Now, I want you to -- to look at two things:


One, the definition of "good cause" as stated in Section 21.104 of the Code and [two,] the true bill of indictment[,] and tell me if you have an opinion if DISD can suspend Mr. Tisby's employment without pay for good cause.

A
Yes, I have such an opinion.

Q
Okay, Please tell the hearing examiner what your opinion is.

A
In my opinion, that the indictment for a criminal offense constitutes good cause under 21.104 for suspension without pay.

Q
Please tell the hearing examiner the basis for such an opinion.

A
Well, there's two -- In this particular case, there's two separate related but independent reasons:



One is that the Dallas Independent School District has -- because good cause is also -- there's language in the Code about good cause is determined by the Board.  The Board can determine in two separate ways;



One is such the articulation of policy that governs school district conduct and contracts in -- in the personnel function, which it [has] done.  And it said that any indicted offense -- felony offense is grounds for suspension.



And then there's the -- a series of -- if you -- what I would call the common law of good cause, which are the kind of collective wisdom of [C]ommissioner's decisions in those cases where -- it discussed good cause not specifically against any articulated standard.  And it's that the [C]ommissioner's decisions upheld, they can -- it's kind of -- they know when they [sees] it kind of thing.  They can determine in and of themselves what constitutes good cause.  And for the -- That may be a little narrower.  I'm not sure that it -- all convicted offenses would constitute -- all indicted offenses would constitute good cause under the -- the [C]ommissioner's [decisions] simply because they haven't ruled on all of those, but with respect to the issue of indecency with a child clearly would fall within the prescribed -- within the common law definition as well as the DISD definition of "good cause" for suspension.

Q
Now, the various school districts that you have described, if Mr. Tisby was an employee at any one of those school districts and an indictment came across that school district's desk, based upon your experience, what would each one of those school districts do, if you know?

A
I think that -- Not just those, but in virtually any school district in the state, that the District would move to suspend without pay[,] due to simply -- only to the nature of this particular offense.
 


*  *  *  *

Q
Okay,  Do you realize the issue here is not whether the school has the authority to move for suspension but whether there is a -- whether the Dallas ISD can prove by a preponderance of the evidence that an indictment without more is good cause as defined under the Code?

A
I understand that's the issue that --

Q
Okay.  And you indicated the common law definitions of "good cause."  Is it your testimony that a common law definition of "good cause" trumps the statutory definition of "good cause" under 21.104?

A
No.  The -- The common law is that the [C]ommissioner's kind of the collected -- "Good cause" is not a term that's specifically defined except as defined in -- in relation to the accepted standards of conduct.  It's not defined operationally, another way.  The [C]ommissioner has, in a series of decisions, attempted to delineate what does or may or may not constitute good cause in terms of the [C]ommissioner's judgment as kind of a general issue without regard to the local conditions; so, no,, it's not a contradiction to that.  It would be to [flesh]
 it out or to give kind of character to that -- to that language.

Q
So it's your testimony that the indictment -- the mere indictment, per se, indicates that Mr. Tisby has engaged in wrongful conduct or conduct that falls below the standard for the profession?

A
No.  I need to -- And I need to explain that.  The -- The fact of the indictment does not indicate in particular any -- any conduct on Mr. Tisby's thought -- part.  He may or may not be guilty of the underlying offense.  That's something that presumably will be decided in the criminal courts or in -- in the district attorney's office.  The conduct at issue is the fact of the criminal indictment; that is, there was -- there is, in fact, a criminal indictment that is pending.  There were charges made and the District -- and the grand jury has found probable cause in -- in what amounts to an ex parte proceeding to believe that the offense has been committed.

Q
Then it is your testimony that the document itself equals conduct falling below a standard because there is no conduct on the part of Mr. Tisby.  The conduct is on the part of the grand jury in issuing the document, right?

A
Well, yeah, in a general sense.  He [Mr. Tisby] got himself indicted by whatever -- whatever happened.

Q
He got himself -- Okay.  Your testimony is, he got himself indicted?

A
Yes.


*  *  *  *

Q
Okay.  Are you aware of any hearings before the [C]ommissioner, when de novo hearings would be conducted, where the [C]ommissioner held there was good cause and the hearing did not include testimony from witnesses regarding the allegations constituting good cause?

A
No, I didn't, but there's -- that's a different factual situation; and that is, is that those hearings took such a long time that the underlying deal was disposed of almost universally by the time it came to the [C]ommissioner.  So the fact that they didn't surprise
 -- They didn't -- We didn't do suspensions, basically under the [other version of the Texas Education] Code.

Q
Okay.  So the decision -- Are you, then, referring to [C]ommissioner's decisions under the new Senate bill [i.e., former S.B. 1]?

A
Yes, ma'am.

Q
Okay.  Now, isn't it also true that these decisions that come before the [C]ommissioners are based upon a record?

A
Yes.

Q
Are you aware of any record before the [C]ommissioner where the -- as in this case, there were -- there were no witnesses testifying as to the underlying allegations?

A
Yes.

Q
And could you tell me what those -- what those decisions are?

A
I'm looking at one right now, and you can take a look at it.

Q
Which one is that?

A
It's Patricia Glodfelty, G-L-O-D-F-E-L-T-Y, and Keri Dobbs vs. Peaster Independent School District.

Before quoting further testimony on the meaning and application of Texas Education Code's ¶21.104's definition of "good cause", it is worth "interrupting" to indicate that the above-alluded-to decision of Glodfelty & Dobbs v. Peaster I.S.D. (Texas Comm'r of Educ'n, June 9, 1999) is provided in this record via RX #11 (as verified by testimony/authenticity stipulations in Tr. @ 129-131, 139, 211).  
Relevant testimony regarding Texas Education Code's ¶21.104's definition of "good cause" now continues:

Q
Okay.  Is it your testimony, other than citing that one class there -- I mean, one case there [i.e, the Glodfelty case], do you have anything to support that when a suspension without pay is proposed, that these -- and, again, so we can be talking about some common school districts here, Austin, Dallas, El Paso, Fort Worth, Houston, Northside and San Antonio, that these -- that suspension without pay under Senate Bill 1, that a hearing examiner has found that without looking at the underlying facts, the person could be suspended?  Do I need to repeat that?

A
No. 

Q
Okay.

A
The -- In terms of decide -- When you put in the hearing officer, in terms of decided precedent, I have -- I have looked and have been unable to find a contested case on exactly this point.  I assume you have, too.  So if -- when you throw that in, that doesn't mean there may not be because not all of the hearing officer decisions are reported, but I have not been able to find a contested decision on this precise legal point.


*  *  *  *

Q
And when you look at Section 21.104, which is the definition of good cause to suspend an employee without pay, does it make any reference to Board policy as it -- as it relates to the -- to two different types of policy you could have in this particular case to show good cause?

A
No.  There is a reference in there.  The language is clumsy in terms of -- as defined by the Board in -- in both 21.104, and discharged at any time for good cause is determined by the Board of Trustees.  The good cause being the failure to meet accepted standards.  There's -- There's two functions in -- inherent in that language, even though that is clumsily written, or it could -- it was late in the session and they did it at a conference committee.  That -- Inherent in that definition, at least in my opinion, is the ability of the Board, given the nature of the hearing process and the nature of the fact that the -- that a hearing -- that an independent hearing officer must make a recommendation before hearing the determination of the Board, given the nature of the sequence of events, it's permissible for the Board to make their determination, if you will, of good cause in policy, which is what the Dallas Independent School District has done.  They can -- They can also second-guess that policy after reviewing the hearing officer's decision for discretionary types of things, but there's two ways to determine good cause: 



One is through the hearing process, making -- on the theory that the determination of good cause is a mixed question [of law and
] fact.  That's been determined.



But an[] other is a delineation of those issues specifically in Board policy.  Those are the two, if you will, prongs, and one applies kind of the common law, and the other applies [their
] legislative abilities by the adoption of policy.

Q
Is it your expert opinion that good cause does exist to suspend Mr. Tisby's employment without pay?

MS. YANCEY:
Objection.

THE HEARING EXAMINER:
Grounds?

MS. YANCEY:
Well, I'll withdraw it.

A
Yes.  If that's determined, yeah, it would -- it could be, then -- If it is determined, it would fall within the zone of good cause that has been determined by the [C]ommissioner's decisions.  Again, I don't want to invade the province of the hearing officer, but I -- it would fall in a general category of offenses that would -- that would -- for which suspension without pay could be determined as falling within good cause.


*  *  *  *

Q
-- is it your testimony that the Board policy definition of "good cause" would trump the statutory definition of "good cause"?

A
Not trump.  The Board policy would not -- could not be inconsistent with the statutory definition.  However, a Board policy could provide notice to employees that are bound under the Codes of Conduct set forth in policy of those employees' standards that would be considered below the accepted norms of conduct -- if the Board considers below its accepted norms of conduct; and therefore, constituting good cause, so it's a notice thing.


*  *  *  *

Q
... Are you saying that good cause, as determined by the Board of Trustees, is -- is that the same thing as or is that different from good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state --

A
Okay.

Q
-- or is one of them a subset of [the] other?  That -- I-m -- Im really needing clarification --

A
All right.

Q
-- on what that means.

A
What -- They're subsets of one another.  The --

Q
Which one is a subset of the other?

A
Good cause is a -- Well, the failure to -- Well, they're actually not even -- They're a -- They overlap.
[emphasis added]

A
Okay.

Q
They -- It's the same.  Good cause is the failure to -- The failure to meet those standards is the good cause.  Now, the -- where -- the distinction that I was trying to draw is that there's -- there's two ways of definition, kind of before the fact and after the fact; and the -- in the hearing process, you define "good cause" kind of after the fact.  You assess the facts, and then you make a determination by straining it through the experience, if you will, or the decisions and whatnot.

Q.
And which one of those phrases fits what you've just described, the ["]after the fact["]?

A
The failure to meet the accepted standards.

Q
Okay.  So you're saying that that -- that phrase there, it's your opinion, refers to determining what is good cause after you've gone through the adjudication process?

A
Yes.  That's for the -- That's through the hearing process.

Q
Okay.

A
The other thing that I was saying is that the Board has in this case and in virtually every school district in this case attempted to articulate by Board policy those things which it clearly holds do not meet those accepted standards --

Q
Uh-huh.

A
-- by articulation.  The common law has to deal with everything else in some respects that the odd fact situation that doesn't -- doesn't fit, and that's where the -- [C]ommissioner [has] tended to apply the common laws where you don't have a neat fit.  ...


*  *  *  *

A
... In my opinion, everything on that [school board policy] list is good cause on the articulated standards for suspension or termination of an employee relation[ship].  There may be other things that have not yet been articulated because factual -- factual patterns are always different in which you could argue about what constitutes the accepted standards of conduct or not in a given -- in a given locality, but if it has been articulated or those ones that have been articulated have already been held to be in violation of those standards.  So that's where I get the subset or not is when you have the common law and then you have the articulation of those principles in Board policy.

Q
Okay.  Now, where would you fit reduction in force in this?

A
Reduction in force is one of those that --

Q
Is that good cause, the need to reduce force?

A
It is, but reduction in force raises a whole series of other issues -- There's a common law, if you will, of reduction in force as well.  That is, it's -- virtually every Board has a policy that sets forth a series of procedures or ways you go through reduction in force.  The common law is 


-- that's developed around reduction in forces is, they need to be blind, if you will, towards the individual that is filling the position and that it has -- you have to demonstrate the need to eliminate the position without respect to the individual --

Q
Okay.

A
-- and then -- then you get --

Q
So you would say that in the case of reduction in force, the conduct of the individual get[ting] reduced is irrelevant?

A
Completely irrelevant.

Q
Okay.  But in this statute, it mentions the accepted standards of conduct for the profession.  Now, how, in your opinion, does that word conduct "conduct" play into whether or not the suspension without pay as an adverse action is proven by the behavior of the employee[,] rather than proven by the behavior of the grand jury?
[emphasis added]

A
The -- That's problematical, and that's why this --

Q
I mean, you used the word "clumsy."  Is this what you're talking about?

A
Yes.  That's why this Peaster ISD case is significant, because in that case, the individuals not only were  -- were ultimately found not to have engaged in the conduct; and, yet, the termination was upheld.  The -- What the individual has done in this situation is -- is unclear because you're -- you're only -- it's not an ultimate decision yet in terms of what the individual's done.  That's going to wait -- await the criminal case.  But the individual has engaged in conduct that led to the indictment, and it is the fact that they have been indicted in and of themselves that creates the kind of negative climate for schools.  That -- That is why you have the articulated policy; particularly, the nature of the offense.  And I -- Like I said, I -- I don't mean to say that this individual engaged in the conduct or not.  I -- I don't know.  But that -- When you have in order of maintenance a public confidence [?]
 in the public schools, it is -- it's purely and simply impossible to maintain an individual that is charged with the two deadlys [sic], which are sex and, you know, kids, and both of them are indecency with a child.

Q
Right.  I understand that[,] with the removal of the employee from the classroom, but what about on the issue of whether suspension should be with pay or without pay?
[emphasis added]

A
The universal, the level of opprobrium for maintenance of that individual on the -- on the payroll has followed school districts that have failed to seek removal of the individual from the payroll.
[emphasis added]

Q
Well, you might need to paraphrase that.

A
The newspapers are going to come -- It they -- If a District fails to do that, to seek removal, the newspapers are going to go nuts.

[emphasis added]

A
Right.  But assuming that -- that removal is not the main issue in this case, that -- Excuse me.

A
It's not removal --

Q
Removal from the classroom is not the main issue?

A
Yes, sir.

Q
The -- But one of the main issues is whether, if there is a suspension, it should be with pay or without pay --

A
Yes.

Q
-- until there is an ultimate resolution and it's some kind of a criminal court context.  Why - Why is it your opinion that the mere fact of an indictment of this nature justifies the ["]without pay["] portion?

A
I understand what you're saying.  And -- And the reason is, is that, in my experience, the public tolerance for these types of offenses is so low that the District doesn't mitigate its position by simply re-assigning the individual in terms of public scrutiny.  Fair or unfair, Districts that -- a District that fails, in terms of the individual's perspective, and I'm serious about this, because an individual is going to have a completely different perspective on this, but fair or unfair, the level of concern about students in the care of the public schools and the vulnerability of those kids is such that the public outcry with respect to removal of these folks isn't satisfied by just removing them from the classroom.  They need to be removed from the payroll, as harsh as that sounds.  And the suspension is simply a way of making it up to them in the event that the decision was wrong; but universally, school districts that fail to do this are rampantly criticized.
[emphasis added]

Q
By whom?

A
Newspapers, parent advocacy groups.  There's, you know, a whole victims culture out there, especially with respect to kids, and the parent/teacher organization, a series of organizations with which schools and school Boards must deal on a regular basis of advocacy of -- for kids and -- and the media as well tend -- would tend to react harshly to that school district's failure to act decisively in this -- in this -- once these levels of charges are done.  And I understand for the -- for the innocent person charged with that, that's a harsh reality, but that is in the nature of public employment and it is a little bit different, yet the level of scrutiny and the level of -- kind of expectations of no harm, if you will, for people in charge, that folks in the public may be treated a little more harshly in -- in this regard than folks in the private industry or things of that nature, but I -- Pondering that, no.  Last night and this morning on -- in -- in order to testify here, it -- that is a reality; that is, that that level of scrutiny exists, especially with theses kinds of cases involving harm to children and that kind of reaction.  And there is a public fair as -- And, hopefully, the criminal system won't work this way.  There is a public perception at the bottom of all this that you're guilty until you're proven innocent.  That's the pressure that's on.  There's the public perception that --

[emphasis added]

Q
Are you saying that they [i.e., the school districts] have to live with it, or this is their way of enforcing it?

A
No.  The -- The suspension is, given the tenacity of the court system, obviously, timing is -- is important and given to the process, but suspension is a way to essentially leave a marker for that individual employee that has to go through this, that -- the public employee has to go through this that it's an assurance that if they -- if they beat it, if they get exonerated fro this, they can pick up their lives, they have their contract back, they have back pay, they have all the benefits they would have had, so that's what -- The suspension is leaving a marker to, in part, compensate for the kind of -- the reverse presumption that we expect in our criminal justice system, and I -- but I think it's true.  Fair or not fair, that's the reality of the folks -- of the constituents with which the school district has to deal [with] on a daily basis, that an employee charged with this is presumed to be guilty.

[emphasis added]

Quoting testimony from DISD's § 21.104 expert, Kevin O'Hanlon.


It thus befalls me to understand what expert O'Hanlon has called the "clumsily written" statutory standard of "good cause" (i.e., Texas Education Code's § 21.104), -- and to do so in connection with its meaningful and accurate application to this case's facts in evidence (as scrutinized, ultimately, by Due Process norms).  In doing so, however, I am not answering to the mass media or other political pressure groups; rather, I am constrained to focus on the law of the land, which law (in this context) includes:


(a)
D.I.S.D. Board policies (especially DC (LOCAL));


(b)
Texas state law statutes (especially § 21.104); and


(c)
constitutional norms (U.S. and Texas) of Due Process;

-- with any conflict(s) therewith to be resolved hierarchically, i.e., in reverse order as just listed.


III.  FINDINGS OF FACT

In light of the above discussion (which necessarily contains some fact-findings, though not explicitly denominated as such), I find the following as facts (on the evidence admitted herein):

1.
In the live pleadings of the Petitioner, there is no direct allegation or accusation that the Respondent in fact committed the misconduct which the indictment (PX #3) accuses him of committing; moreover, the re is no genuine dispute that the Respondent is a DISD teacher, on a probationary contract, -- who has been formally indicted for (allegedly) committing a second-degree felony involving fondling the pectoral area of a girl student under (alleged) circumstances described in a "True Bill of Indictment" (see PX #3).

2.
Respondent has not denied under oath that he did the misconduct which the indictment (PX #3) accuses him of committing, but he did assert an unverified general denial as a pleading herein. 

3.
The probationary contract by which Respondent is employed (see RX #1-A) by DISD incorporates by reference terms of conditions that include DISD's various Board policies.

4.
The probationary contract by which Respondent is employed by DISD incorporates by reference terms of conditions that include DISD's various Board policies, yet that incorporation by reference also is balanced by qualifying terms indicating that the contract shall be construed in accordance with (as opposed to conflicting with) applicable U.S. and state law.

5.
If a proper definition of "good cause" for suspension without pay is teacher conduct, if inconsistent with "un-suspended" continuance of the employer-employee relationship, -- then  Respondent has not committed any such punishable misconduct (on the evidentiary record before me, which did not include any eye-witnesses), because the mere receipt of an indictment is not, itself, an act of misconduct by the teacher indicted.

6.
"Good cause" for a suspension without pay cannot be supported by a "reverse presumption" of "guilty until proven innocent" (in relation to vested contract rights that are subject to Due Process protections), -- regardless of whether this produces adverse media attention or other political pressure reactions that DISD may find uncomfortable to deal with.

7.
On this record, there has been no showing of "good cause" to withhold pay or benefits from Respondent during the time that he is removed from the classroom, pending resolution of the indictment allegations. 

8.
As a prudential concern for the safety of school-children, there has been shown "good cause" to remove and to continue the removal of Respondent from the classroom (and from any access to school-children), pending resolution of the indictment allegations.

9.
As a prudential concern for the safety of school-children, Respondent should not be reinstated into classroom environments (or in other school-children -access situations) unless and until he is substantially exonerated by a "not guilty" fact-finding in the criminal court system and/or by a similar exoneration (on a mere preponderance of the evidence standard) via a Chapter 21 proceeding undertaken to determine the ultimate truth or falsity of the underlying facts alleged in the indictment (shown by PX #3).

10.
If what the indictment accuses Respondent of doing is what he actually did (which the evidence in this case never addressed), it is most likely the case that Respondent should be terminated, as opposed ot being suspended without pay.


IV.  DISCUSSION REGARDING "AFFIRMATIVE DEFENSE" PLEA

Independent of the above-discussed problem of utilizing the "clumsily written" definition of "good cause" (as such may or may not "fit" the Board-defined policy that the issuance of a sex-crime felony indictment, ipso facto, is "good cause"), -- is Respondent's challenge to the procedural validity of the proposal/recommendation process used by the DISD to attempt to take the disciplinary action against Respondent in this case, i.e., the "affirmative defense" pled by Respondent as follows:


Respondent affirmatively pleads that Petitioner's claim that Respondent's employment contract be suspended without pay is barred by Petitioner's failure to follow Board Policy DC (Local) and Texas Education Code Chapter 21 et seq. in that a decision to suspend a teacher's contract of employment without pay must be proposed by the Dallas Independent School District Board of Trustees after a recommendation from the Superintendent of the Board of Trustees.

(Quoting Respondent's Original Answer and Affirmative Defense, page 2.) 


This "affirmative defense" -- for various reasons discussed hereinafter -- is, in substance, a procedural challenge that does not contradict the merits of the DISD's legal theory for "cause" for disciplinary action, i.e., this procedural challenge by Respondent is not substantively a true "affirmative defense", because the grounds for a disciplinary action (such as suspension without pay or termination) are not substantively defeated, i.e., on the factual merits, if the plea is proven to be factually correct.  Rather, the plea is, in essence, a dilatory plea, that fits the pattern of challenging an action on ground of premature commencement of an action" and thus should be supported by a timely showing of:


(1)
the reasons that the cause of action has not matured


and


(2)
the date [or set of "maturing" conditions on which] the cause of action will or should mature.

Quoting from 1 Tex. Jur 3d, ACTIONS, page 617, citing Texas case law authorities, e.g., case law indicating how pleas in abatement are recognized and how they are to be asserted procedurally.  


In legal substance, therefore, I determine that Respondent's challenge to the procedural issuance of the notice of intent to seek a suspension without pay (in response to which Respondent initiated this Subchapter F proceeding) is a plea in abatement.  


In other words, it is a procedural plea that posits that this cause is not properly joined so as to be postured for a trial on the merits.  However, a trial has already been had on the "merits" as such were pled by the parties.  (QUALIFYING NOTE: A trial has not yet been had on the factual merits, if any, of the alleged misconduct that is described via the prosecutable allegations within the "True Bill of Indictment" (i.e., alleged in PX #3).)


Regarding this procedural issue, various complex legal aspects of the "delegation doctrine" come into play, e.g., see generally U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 123, 132-139 (1985) (regarding validity of delegating governmental decision-making powers); Star-Kist Foods, Inc. v. U.S. ex rel. Bruno Scheidt, Inc., Real Party in Interest, 275 F.2d 472, 477 (Cust. & Pat. App. 1959) (re recognition of standards/principles that validate delegated decision-making powers).


However, the case most relevant to this case's procedural context -- on the issue of whether a school district's Board may use a standing resolution to pre-authorize repeated and automatic delegations of Board authority to the Superintendent to, in effect, propose and recommend a proposed termination or suspension without pay, -- is Pfeuffer v. Dallas I.S.D., (Tex. Comm'r Educ'n, Sept. 29, 1998), which indicates the following:


[Teacher] argues that the [school] board itself must initiate termination by sending a proposal to terminate.  The Texas Education Code §11.201 provides that the Superintendent initiates the termination of an employee and has the authority to manage day-to-day operations as the administrative manager [cross-reference-citing § 21.206(a) with § 21.211].  Escobedo completed the clerical task of signing correspondence on behalf of the Superintendent as his designee.  The Superintendent acts as the district's administrative manager as set out in the Education Code and as provided in the district resolution, "Approval of Resolution Clarifying the Role of the General Superintendent in Matters of Termination" adopted by the Board of Trustees on December 18, 1997.  As an adopted resolution of the Board permits, the assistant superintendent provided notice to [the teacher], a purely ministerial act, as the Superintendent's designee.  [DISD] did not breach [the teacher]'s contract in providing notice to [the teacher] ....

Id., pages 6-7.  Moreover, Commissioner Mike Moses added a very focused footnote which appears the negate Respondent's legal theory asserted (in this case) via his "Affirmative Defense":


The proposed nonrenewal of a term contract [of a "teacher"] must be a board decision.  Tx. Educ. Code §21.206(a).  However, there is no requirement in the Education Code that a proposed termination of a term contract be a board decision. Tx. Educ. Code §21.211.

Id., page 7, footnote 1 (relating to opinion text on page 6).


Moreover, at trial Respondent raised issues as to whether the proposal-and-recommendation process used by the DISD against the Respondent were violations of the Texas Open Meetings Act.  


This issue is not articulated within Respondent's pleadings (as to which statutes governed), -- though its relevance was not objected to at trial (apparently since it was a legal issue that piggy-backed onto the "Affirmative Defense".  


Counsel were invited to comment on applicable case law, e.g, Point Isabel I.S.D. v. Hinojosa, 797 S.W.2d 176 (Tex. App. -- Corpus Christi 1990, writ denied) (TOMA standards re ISD employment decisions); Mayes v. City of DeLeon, 922 S.W.2d 200 (Tex. App. -- Eastland 1996, writ denied) (TOMA standards involved related to public employee termination) by my 10-29-1999 FAX letter, but this issue is mooted, in effect, by virtue of the statutory exemption that applies to non-public personnel action proceedings.  See Tex. Gov't Code, §§ 551.001(3)(E), 551.074(a) & (b) (TOMA applicability issues), -- which leads me to conclude that this non-public proceeding is exempted from the TOMA public notice process, and thus is a non-issue in this non-public proceeding, because confidentiality was not waived by the Respondent herein.  And, if not, the challenge is nevertheless mooted by application of the Pfeuffer precedent cited hereinabove, and/or by the procedural double-waiver herein, based upon case law (and rules) governing the procedural assertion of a plea in abatement (i.e., must be verified in answer, and must be urged for dispositive hearing before trial).


V.  CONCLUSIONS OF LAW

In light of the above discussion (which necessarily contains some conclusions of law, though not explicitly denominated as such), I find the make the following conclusions of law (on the evidence admitted in this proceeding, as related to the laws applicable hereunto):

1.
If what the indictment accuses Respondent of doing is what he actually did (which the evidence in this case never addressed), it is most likely the case that Respondent should be terminated, as opposed ot being suspended without pay.

1a.
However, DISD has not pled the underlying allegations that are asserted in the indictment against Respondent, -- so this case's ultimate result has neither collateral estoppel nor res judicata impact as regards the "underlying" misconduct alleged in the indictment.

2.
Respondent waived its "affirmative defense" because that plea was, in legal and procedural substance, a "plea in abatement", and that plea was neither verified in Respondent's answer nor urged for a dispositive ruling prior to trial herein.

3.
The mere fact that a teacher receives a felony indictment (even one alleging horrible immoralities), without any direct and admissible evidence that the teacher actually performed such misconduct, cannot constitute a type of "conduct" as can support a teacher's suspension without pay, -- since the word "conduct" in Tex. Educ. Code § 21.104 requires some kind of admissible evidence showing the teacher's own "conduct", as opposed to the conduct of a grand jury.

4.
This is a case of first impression.

5.
The mere existence of a felony indictment is not "an employee's act" that is inconsistent with the uninterrupted continuance of the employer-employee relationship, such that the "good cause" norm of Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App. -- Houston 1992, no writ), quoted in Pfeuffer v, Dallas I.S.D. (Tex. comm'r Educ', 9-29-1998), as applied to a suspension-without-pay context, does not support suspending Howard Tisby's pay while he is removed from the classroom, pending an exoneration or non-exoneration of the indictment that is now pending against him.

6.
The recommendations provided hereinbelow do not contradict the ruling in Glodfelty & Dobbs v. Peaster I.S.D. (Tex. Comm'r Educ'n, June 9, 1999), because in Glodfelty the Commissioner said that the school district actually alleged the "underlying" misconduct, -- though the teachers contended in opening and closing argument that the teachers' behavior could not be the basis for a nonrenewal unless proven that such was "inappropriate romantic relationship" behavior.  Id., page 4.  More importantly, in Glodfelty, the issue of "diminished effectiveness" was specifically noticed and alleged (and proven) as a basis for nonrenewing the accused teachers.  Id., citing "Reason for Nonrenewal #16".  

6a.
For the same distinguishing reason, i.e., the dispositive issues framed by the pleadings (and by the notice-of-intent letter to Respondent), it is not necessary for me to analyze the applicability (if any) the other precedents cited in Glodfelty, e.g., Grounds v. Tolar I.S.D., 856 S.W.2d 417 (Tex. 1993).  Moreover, even if Glodfelty principles apply to this case, -- which I conclude they do not, -- the evidence admitted in this case did not provide an adequate showing of "negative school or community reaction and diminished effectiveness", which was not done in this case.

7.
DISD has met its burden of proof to show that Respondent should not be reinstated into a classroom environment, or to otherwise be permitted into a context allowing his access to school-children,
 unless and until there is a substantive exoneration of him with respect to the alleged misconduct which is referred to in the indictment (see PX #3).

8.
A suspension, without pay, of a probationary teacher's contract (such as the one Respondent has with DISD), is a vested property right, the "taking" of which is not permitted apart from Due Process safeguards; -- accordingly, Respondent should be confronted on the "underlying" allegations, not just the fact that he was indicted, to satisfy Due Process concerns.  It is not adequate, financially speaking, to say that Respondent gets "back pay" -- if it turns out that the accusation against him was a false accusation, since landlords and mortgagees (and grocery stores) don't wait for "back pay" contingencies.

9.
Respondent's contract with DISD should be interpreted so as to apply the "conduct" standard of § 21.104 to overrule the conflicting application of the DC (LOCAL) policy that pre-approves justifying a suspension without pay of any teacher who is indicted, without even a minimal evidentiary showing (at the Subchapter F level) that the teacher even committed an action described in or similar to that described in such an indictment.

10.
If Conclusion #9 is not accepted, then I conclude that DC (LOCAL) is being interpreted and applied in a manner that effectively "trumps" the "conduct" standard of § 21.104, which is erroneous, since a board policy can't outrank a statute.

11.
If Conclusions #9 & #10 are not accepted, then I conclude that DC (LOCAL) and § 21.104 are both being interpreted and applied in a manner that effectively "trumps" the fundamental fairness standards of procedural and substantive "due course of law", which is erroneous, since a board policy and a statute (even in combination) can't outrank the Texas Constitution's norms.

12.
If Conclusions #9, #10, and #11 are not accepted, then I conclude that DC (LOCAL), § 21.104, and the Texas Constitution's "due course of law" provision are all being interpreted and applied in a manner that effectively "trumps" the fundamental fairness standards of procedural and substantive "due course of law", which is erroneous, since a board policy and a statute and a state constitution (even in combination) can't outrank the U.S. Constitution's 14th Amendment.

13.
Regardless of whether Chapter 21, Subchapter F (of the Tex. Educ. Code) expressly say so, I must (ultimately) construe and apply all of these board policies, state statutes, and state constitution provisions -- as I endeavor to ensure that this proceeding provides "due process" -- in harmony with the U.S. Constitution (as amended), pursuant to its Article VI, Supremacy Clause.

14.
Respondent's "Affirmative Defense" fails -- for the reasons provided in the discussions hereinabove and hereinbelow.

15.
DISD is not prejudiced by this proceeding outcome as to DISD's right to initiate a termination (or other adverse employment action) against Respondent based upon allegations that he did the misconduct that was alleged within the indictment (for the reasons indicated elsewhere herein).

16.
Respondent is not prejudiced by this outcome because he should not, in my opinion, have his contractual salary interpreted, unless and until he loses the exoneration process on the merits (if any) of the "misconduct" facts alleged against him -- either in the criminal prosecution process or via another DISD action.



VI.  ALTERNATIVE RULING ON "AFFIRMATIVE DEFENSE"

Out of an abundance of caution, -- i.e., out of concern that Respondent's "Affirmative Defense" may not be completely disposed of by virtue of the "delegation doctrine" as applied in the school district Board/Superintendent context, as per Pfeuffer v. Dallas I.S.D. (Tex. Comm'r Educ'n, Sept. 29, 1998), -- the plea avails not for another and independent reason:  it is (in legal substance) a plea in abatement that has been procedurally waived.


Since it was Respondent's own request to the Texas Education Agency that triggered this Subchapter F proceeding, and since the case is now adjudicated at the first-instance level, this plea to procedurally abate the proceeding has become so compromised as to have been mooted at trial (if not before trial) by principles of ripeness,
 waiver,
 and/or judicial estoppel.


As noted above, I conclude that Respondent's procedural delegation challenge (i.e., the Superintendent proposal/Board recommendation-related challenge, which challenge in Respondent's Answer is characterized as an "affirmative defense") is, in my opinion, really a pre-trial plea in abatement.  


Accordingly, I opine that Respondent should have expressly requested or otherwise proactively prompted a pre-trial disposition of its "affirmative defense" -- by requesting a hearing thereon, -- or by a pre-trial motion for judgment on the pleadings, -- or by a pre-trial summary judgment motion, or by some other dispositive motion prior to the conclusion of trial.  


Moreover, I judicially notice that Respondent never filed a verified pleading that challenged the capacity or authority of the DISD (acting through its Board and/or through its Superintendent) to pursue the disciplinary action that has given rise to Respondent initiating this Subchapter F proceeding.  It is clear, as a matter of Texas procedural law, that a challenge to a petitioning party's capacity/authority to pursue a civil remedy is a kind of challenge than must be verified in the defendant (i.e., respondent)'s answer:

Procedurally, before the court is required to hear a motion challenging the array, the motion must be verified by affidavit.  Tex.R.Civ.P. 221.  Furthermore, [defendant]'s unverified motion partakes of a nonjurisdictional plea in abatement which, pursuant to Rule 175, must be urged before the trial on the merits; otherwise it is waived.  [citations omitted].  There is no contention, much less a showing, that a hearing on the motion was requested before the trial of the cause; indeed, the record before us evinces that [defendant] proceeded to trial without directing the court's attention to the pending motion.  The language of Rule 175 imposes on the party relying upon a dilatory plea a duty to demand action by the court thereon at the time the rule requires action by the court, and his failure to do so is a waiver of the plea [citations omitted].

Quoting Garcia v. TEIA, 622 S.W.2d 626, 630's f'note #3, (Tex. App. -- Amarillo 1981, writ ref'd, n.r.e.), followed in Long v. Toscosa Nat'l Bank of Amarillo, 678 S.W.2d 699, 702 (Tex. App. -- Amarillo 1981, writ ref'd, no writ). See also, accord, Taylor v. Republic Grocery, 483 S.W.2d 293, 296 (Tex. App. -- El Paso 1972, no writ) ("The true thrust of [defendants'] argument on this matter is that plaintiffs are not entitled to recover in the capacity in which they sued.  This is a denial which must be specifically pleaded under oath by the provisions of Rule 93(c) .... This was not done and is therefore waived"); Hunter v. Cook, 375 S.W.2d 574, 576 (Tex. Civ. App. -- Houston 1964, writ dismissed) (applying Tex.R.Civ.P. Rule 93 to challenge of authority plea).


Moreover, -- as is shown by the above-quoted footnote from the Garcia case, -- it is also clear from Texas case law that a plea in abatement (such as a challenge to the "capacity"/authority of a petitioning party to pursue a particular civil remedy against a defendant) must be specifically addressed by pre-trial request for ruling (e.g., by a motion for pre-trial resolution of the plea, or by motion for judgment on the pleadings, or by summary judgment motion, etc.) prior to an evidentiary trial on the merits, -- or otherwise the capacity/authority abatement plea is deemed waived.


This result should not be surprising to litigators, since the main purpose of a plea in abatement is procedural, i.e., to avoid the impropriety and/or wastefulness of trying a case that should not, for merely procedural reasons, be tried on the factual merits.  
Also, in this case, no such summary judgment motion or other pre-trial disposition was requested, despite a noticed opportunity for submission of such pre-trial dispository motions (via a FAX of mine dated 9-21-1999).


Accordingly, the usefulness of such a procedural challenge was mooted by both parties trying the case on the merits.
  Thus, -- as a plea in abatement, -- this challenge is dismissed for WAIVER and/or JUDICIAL ESTOPPEL, if not also for MOOTNESS.  This is not to say that the facts related to said "affirmative defense" (if any) are or would be in whole or in part irrelevant to any of the triable merits of DISD's petition.


Of course, Respondent probably does not view his "affirmative defense" as a plea in abatement.  Accordingly, Respondent stands to benefit from whatever other defensive probative fact value that there may be to his procedural delegation challenge (i.e., the proposal/recommendation process used to initiate this Subchapter F proceeding).  Such defensive value in this forum, however, other than as abatement plea, is open to question, in light of my statutory mission to govern the Subchapter F keyed to Texas Education Code § 21.104.  In other words, once the parties have concurred with my TEA appointment to preside over this Subchapter F case (which they did in the pre-trial conference, see Hearing Examiner's Exhibit #1), any purely procedural wrinkle in the procedural assembly-line "below" appears to be mooted and/or waived, even as to the triable issues raised by DISD's petition, in light of how Texas Education Code § 21.104 frames the substantively ultimate issues in this proceeding.


Moreover, Respondent has correctly argued during trial that the essential elements in this case, for substantively proving Petitioner's right vel non to impose a suspension without pay, are those standards indicated by Texas Education Code § 21.104, i.e., whether Respondent's own conduct (not the conduct of a grand jury), as proven to me by the preponderance of the evidence, somehow fails to "meet the accepted standards of conduct fro the profession [not accepted standards of conduct for Texas grand juries] as generally recognized and applied in similarly situated school districts in this state".


Thus, the proposal/recommendation process is not a matter that proves or disproves whether Respondent performs at school at the appropriate performance level.  


In other words, DISD's process of delegation/standing referral (or what in Title 11 bankruptcy law is known as a U.S. district court's "standing order" for automatic "reference" of all bankruptcy cases to the U.S. bankruptcy court of that district) does not prove or disprove a teacher's misconduct at a public school -- any more than the procedural fact of any felony indictment's issuance proves or disproves a teacher's misconduct.  This being the case, it is clear that the proposal/recommendation issue is not a matter of facts constituting a "plea in bar", but rather relates only to "dilatory plea" that can be used to abate an action (as opposed to dismissing it with prejudice against DISD).


I emphasize here that this procedurally limited abatement plea is a non-jurisdictional issue, such as a request for jury trial, so that (1) it can be procedurally waived; and (2) my subject-matter jurisdiction is not left "hanging in the balances".  


Statutorily, my subject-matter jurisdiction is not legally limited by whether the Superintendent proposal/Board recommendation process proceeded in an idealized or by a pre-authorized delegation mode, because my jurisdiction is grounded upon "... if a teacher requests a hearing after receiving notice of a proposed decision to ...[inter alia]... suspend the teacher without pay".


It is without genuine dispute in this case that Respondent "request[ed] a hearing after receiving written notice of a proposed decision to ... suspend [him] without pay" -- so, I both find and conclude that my subject-matter jurisdiction in this Subchapter F case is and has been (since TEA appointment) statutorily "solid".


Moreover, in light of my Findings of Fact and Conclusions of Law (q.v.), it also appears that I need not invest much more time or attention to this proposal/recommendation point, since that challenge:  (1) does not challenge the factual merits of DISD's "cause" theory; (2) does not involve whether Respondent did the behavior charged in the True Bill of Indictment; and (3) does not affect my findings, conclusion, and recommendation herein.

 

VI.  RECOMMENDATION

In my role as a Subchapter F-defined independent hearing examiner, I recommend the following to the Board of Trustees of the Dallas Independent School District:

(1)
that my Findings of Fact be adopted (as well as any other findings of fact necessarily implied elsewhere herein);

(2)
that my Conclusions of Law be adopted (including any other conclusions of law necessarily implied elsewhere herein);

(3)
that DISD retain its policy of immediately removing from the classroom any DISD teacher (or other DISD employee) who is indicted for a felony sex-crime, pending exoneration;

(4)
that DISD modify its ipso facto policy of routinely moving to suspend without pay (pending "wait-and-see" exoneration) any DISD teacher who is indicted by a felony charge, by modifying that policy to provide "with pay" -- unless and until the accusation is resolved, in a non-exonerating manner, by the earliest to occur of the following:

i)
conviction;


ii)
plea of not guilty;


iii)
plea of nolo contendere;


iv)
any plea-bargain implying actual guilt; and/or


v)
non-criminal-court proceedings (e.g., a Subchapter F proceeding) pursuant to DISD going having the "guts" to promptly "go forward" with a termination proceeding
 focusing on the factual merits (if any) of the accusation of alleged misconduct that meets the "good cause" standard(s) of Texas Education Code's § 21.104;


-- in combination with the following modification of policy:


i.e., that DISD should substitute for that policy a new policy that immediately removes any such sex-crime felony-indicted teacher, and should exercise DISD's administrative "guts" necessary to internally investigate the accusation, and to promptly utilize its Chapter 21 powers (under the Texas Education Code) to determine if (and to take personnel action act if) there appears to be statutory "cause" for disciplinary action against that teacher, under a mere preponderance of the evidence standard, -- regardless of the pendency of, -- or how long it may take for the criminal court system to process, a felony indictment against the accused teacher; -- provided, however, that DISD should exercise its discretion to hold all such Chapter 21 proceedings in abatement if the accused teacher promptly agrees to a suspension without pay pending the eventual outcome of the felony indictment in the criminal court system, subject to an agreed-to resignation, estoppel letter, or similar acceptance of a "for cause" termination in the event of a non-exoneration outcome in the criminal court system (with they purpose of tis replacement policy being that DISD can immediately move for suspension or termination, yet may also condition an abatement of such a disciplinary movement by a written estoppel agreement with an accused teacher to waive all wages and employment benefits, pending the prosecution of the criminal indictment, as balanced by potential back-pay and reinstatement if the teacher is exonerated, -- thus preventing a dilatory prosecution from turning into de facto "paid vacation" leave time);

(5)
that DISD should reconsider its longstanding practice of using a standing reference/delegation of the DISD Board of Trustees' power to consider and respond to the DISD Superintendent's proposal that a teacher be disciplined, by delegating what appears to be a pre-approval of such (to the Superintendent), since this longstanding practice may conflict with the Texas Education Code's proposal-followed-by-recommendation process (as per Texas Education Code § 11.201(d)(4) in conjunction with § 21.211, q.v.), -- yet this reconsideration may result in DISD reaffirming their longstanding policy in light of the Pfeuffer v. DISD noted hereinabove (which outranks an opinion on this issue by another independent hearing examiner, Robert Prather, Sr., with whom this hearing examiner disagrees);

(6)
that DISD should take immediate action to communicate its new replacement policies regarding all sex-crime felony-indicted teachers, i.e., that they will be processed for termination (inter alia) immediately, unless they agree to abate such proceedings by an estoppel letter agreement that effects a suspension without pay, pending the prosecution of the indicted sex-crime felony, balanced by payment of back-pay and reinstatement if (and only if) the criminal court system result is an exoneration as to the alleged felony;

(7)
that DISD's Board of Trustees and the Superintendent work out a practical and statutorily valid sequencing procedure for the proposal/recommendation process for moving to discipline DISD teachers whom the Superintendent deems proper objects for such disciplinary actions (so as to eliminate the potential for case dismissals without prejudice, or abatements, etc.); and

(8)
that, in this case, DISD's petition be QUALIFIEDLY DENIED, as to DISD's legal theory that a suspension without pay is due, for the mere fact of having a felony indictment issued against Respondent; -- provided, however, that any such QUALIFIED DENIAL be hereafter recognized and interpreted (i.e., for "res judicata" and/or "collateral estoppel" purposes) as not having addressed, much less disposed of, the factual merits (if any) of the allegedly underlying offense that the above-discussed bill of indictment purports to be based upon; -- in other words, because Respondent never denied under oath (in this forum) the allegations of the bill of indictment, any such denial never became a fact issue (or a legal theory) that was actually litigated via admitted evidence in this forum, -- 


so, DISD is presently neither prejudiced nor estopped from initiating a new proceeding (e.g., to terminate) to adjudicate the truth or falsity of the indictment's "underlying facts" that were alleged by the complainant school-girl who never testified in this case; -- and, Respondent should not be reinstated into any capacity involving contact with or access to school-children, -- unless and until he is substantially exonerated of the misconduct the indictment accuses him of having committed, -- and follow-up personnel action should be initiated by DISD (not inconsistent with this Recommendation).
ORDERED and SIGNED on this 20th day of November, A.D. 1999.

__________________________________________


James J. Scofield Johnson,  C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING

FAXed and/or mailed November 20, 1999 to:
Craig A. Capua, Esq.
Lorraine J. Yancey, Esq.
  att'y for DALLAS I.S.D.
att'y for Howard Tisby, Respondent
ROBINSON, WEST & GOODEN, P.C.
TEXAS STATE TEACHERS ASSOCIATION

via FAX: 214/941-1399 
via FAX: 512/476-9215

13,500+ words, D.v.
     �CMRRR # P-410-340-088


     �A/k/a "word index".


     �The court reporter indicates that the hearing occurred from about 8:30 am to about 3 pm (Tr. @ 1).


     �Robert L. Johnston; Bertha Bailey Whatley; Kevin O'Hanlon; Willie Crowder; and William A. Morgan, Jr.


	Also, the DISD provided a business records affidavit by Barbara A. Morrison.


     �This requirement of proposed findings of fact technically applies only to the party with the burden of proof on an issue, and will be treated by me in a manner analogous to requirements that jury questions be submitted in order to preserve the right to have a jury determination on a particular fact issue.


     �See PX #3 and PX #4.


     �DC (LOCAL), under a caption "`MORAL TURPITUDE' DEFINED", indicates that sex-crimes within a public (or quasi-public) context constitute "moral turpitude" offenses.  "Moral turpitude" itself is therein defined as "an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person", -- whereas "offenses that do not involve moral turpitude" include "[u]nlawfully carrying a pistol", "disturbing the peace", and "simple assault".


	In this case, if the charge (i.e., the felonious crime of indecency with a child under age 14) were in fact true as alleged, the crime/tort committed would be a "moral turpitude" offense.


     �It is important to note, in this case, that the DISD's notice letter (notifying Respondent of DISD's intent to seek a suspension without pay) mentioned its basis for proposed action as being both:





		Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their [criminal prosecution] cases.  DC (Local).  [and]


		Any other reason constituting "good cause" under Texas law DF (Local), No. 32.





Quoting from RX #6.  Moreover, this August 4, 1999 notice letter specifically interpreted those above-quoted categories as follows:





	Your suspension without pay is being made for the following specific reason, individually and collectively: your criminal indictment.





Quoting from RX #6.  Accordingly, I find that DISD has not asserted the underlying facts of such indictment as being the real basis of DISD's proposed suspension-without-pay action; rather, I find that the "other reason constituting "good cause" under Texas law DF(Local), No. 32" means, -- in other words, -- that the DISD's ability to utilize Respondent as a teacher (during the pendency of such an indictment) is so compromised and depreciated then as to be practically worthless and thus not worthy of being compensated for.


     �Suspension "with pay" is not suspension "without pay".


     �See, accord RX #1-A (the Teacher Probationary Contract, which is also shown by PX #1's last page), saying in relevant part: 





	The Superintendent ... may suspend the Teacher with pay pending a determination of whether good cause to dismiss exists.


     �Such I.S.D. pleadings can only "make a more definite statement" of the grounds for action against a teacher's contract; i.e., Subchapter F pleadings clarify the § 21.253 notice letter (the letter notifying of proposed employment action) sent to a teacher, -- as opposed to "opening the door" to expansively add a wholly "new" ground for termination, suspension without pay, etc.


     �I specifically find and conclude that DISD has not pled the underlying accusation-facts alleged by the school-child.  This mixed determination of fact and law is based, inter alia, upon the trial pleadings submitted by DISD, the entire trial transcript, and especially DISD's clarification on this issue as documented by the signature of DISD's attorney on page 4 of my Second Discovery Order, shown by Hearing Examiner's Exhibit #3, importantly verifies the accuracy of the quotation identified by Footnote #8 on page 3 of that discovery ruling (note that said Footnote #8 relates to the indented quotation that appears on pages 2-3 of that ruling).  


	I also rely upon, as an accuracy buttress for this critical determination, Respondent's counsel's signature (on that page 4).


	Rather than quote the entire text of my Second Discovery Order (as shown by Hearing Examiner's Exhibit #3) verbatim herein, I hereby incorporate it by reference, and adopt it hereto, as I also now do by reference with my prior Discovery Order (shown by Hearing Examiner's Exhibit #2) and my Amended Pre-Trial Order (shown by Hearing Examiner's Exhibit #1).


     �This does not necessarily mean that DISD would not attempt to accommodate the teacher's blindness, via some other capacity, such as a position as a classroom lecturer on driver safety matters.


     �Tr. @ 120-122.


     �I recall the witness saying "flesh" (not "flush").


     �Tr. @ 123-125.


     �Apparently "suspend" was the intended verb here.


     �Tr. @ 128-129.


     �Tr. @ 137-138.


     �See Tr. 141-142 (providing mis-transcription).


     �See Tr. @ 142 (providing homonym "there").


     �Tr. @ 140-142.


     �Tr. @ 143.


     �See Tr. @ 150 (reported quotation uncertain here).


     �Tr. @ 145-154.


     �Here I disagree with the reasoning (and the results) of my colleague, Judge Prather, in his DISD v. Bell decision (8-12-1996), which was cited as support for Respondent's Post-Hearing Brief.  The DISD v. Bell decision, in my opinion, imprudently exalts form over substance -- to the potential risk and jeopardy of school-children who attend DISD schools.


     �Here "ripeness" refers to the fact that the Respondent's  proposal/recommendation challenge (which I opine is a plea challenging DISD's Superintendent's "capacity"/authority to pursue the disciplinary action in question) was never properly raised as a verified plea in Respondent's Answer.


	Accordingly, it was never "ripe" for me to dispose of the case (prior to a trial on the evidentiary merits) in the manner that Texas case law indicates is the proper process for dismissing cases without prejudice on a such plea of abatement.  Opportunity did exist, before trial, for the parties to amend their pleadings and to file pre-trial dispositive motions (pleadings were allowed to be amended until shortly before trial; -- also, pre-trial dispositive motions were allowed to be filed until September 27, 1999).


     �Procedural waivers are nothing new; -- e.g., waivers of jury trial rights, even unintentional waivers of such, are well-known. 


     �The signatures of the attorneys on page 4 of Hearing Examiner's Exhibit #3 do not imply the attorneys' general agreement with substance of the rulings contained within that order; however, those attorney signatures ("APPROVED AS TO FORM") do indicate the agreement of those attorneys that the order did accurately reflect the decisions and deadlines discussed in the discovery-related teleconference proceedings as documented by that order (q.v.).


     �By "on the merits" I mean the "cause" theory pled by DISD.


     �See Texas Education Code §§ 21.251(a)(3), 21.253-21.254.


     �or other proceeding proposing adverse action.
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