
TEA DOCKET NO. 120-LH-501PRIVATE 

DALLAS ISD,
)


)
BEFORE THE HEARING


Petitioner,
)
EXAMINER


)


vs.
)


)

DEBORAH MARBERRY,
)


)
THE STATE OF TEXAS


Respondent.
)



HEARING EXAMINER'S FINDINGS


OF FACT, CONCLUSIONS OF LAW


AND RECOMMENDATION

This is a proceeding pursuant to the Texas Education Code in which the Petitioner, Dallas Independent School District, (hereinafter "Petitioner", "School District" or "Employer") seeks to terminate the employment of Respondent Deborah Marberry (hereinafter "Respondent", "Teacher" or "Employee").  Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a certified independent hearing examiner, was assigned to this matter pursuant to §21.254.  Counsel for Petitioner and Respondent each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Craig A. Capua of Robinson, West & Gooden, P.C. of Dallas, Texas.  Respondent was represented by James P. Barklow of Dallas, Texas.  The hearing was conducted before this hearing examiner in accordance with §21.256 on August 29 and 30, 2001, during which time Petitioner and Respondent were allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas, the Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of testimony the undersigned took this matter under advisement.  Counsel for the parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law.  

Findings of Fact

Having received the post-hearing briefs and proposed findings of fact and conclusions of law, and after consideration of the pleadings, the evidence, any matters officially noted, the briefs and other memoranda of the parties, and the arguments of counsel, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned Hearing Examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
At all times relevant to the issues in this proceeding, Respondent Deborah Marberry was an employee of Petitioner employed as a teacher, teaching science at Pearl C. Anderson Middle School in Dallas, Texas.


3.
The parties entered into a contract on April 14, 1999,  by which the Petitioner agreed to employ Respondent for the scholastic years 1999-2000, 2000-2001, and 2001-2002. (Pet. Ex 1) 


4.
The Contract provided that the Board may terminate Teacher's Contract for good cause as determined by the Board in policy.  (Pet. Ex 1)


5.
By letter dated May 14, 2001, the Petitioner Dallas Independent School District notified Respondent Deborah Marberry that it was recommending that her employment be terminated for good cause.  (Pet. Ex 34).


6.
The letter indicated that the recommendation to terminate Respondent's employment was being made under the following policy provisions:


 
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local) #1)


 
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)



Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:  (DF-Local #3)



  a.
Creating a climate for learning in the classroom. 



  b.
Instilling a desire for learning in the classroom.  



  c.
Improving teaching techniques.  



  d.
Striving consistently to improve student academic performance or teaching performance through participating in staff training/developmental programs.  



  e.
Consistent lack of student improvement or growth. 



Physical or verbal abuse of students, parents, co-workers or other persons.  (DF-Local #12)



Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #)



Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District.  (DF-Local #25)



Any other reason constituting "good cause" under Texas laws.  (DF-Local #32)

(Pet. Ex 34) 



7.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business.  (Pet. Ex 1) 


8.
The letter informed Respondent of the procedure to be followed in the event she desired to appeal the recommendation, including the right to a hearing before an independent hearing examiner.  (Pet. Ex 34).


9.
Respondent requested a hearing and the undersigned, an independent hearing examiner, was appointed to preside over this matter.


10.
Respondent had difficulty implementing classroom management and discipline during the 1999-2000 school year. 


11.
Respondent was placed on a Professional Growth Plan ("PGP") on September 7, 2000. The PGP addressed several areas, including classroom management, the learning environment, instructional strategies, academic growth of students, keeping students actively engaged, communications, implementation of the campus discipline management plan, instructional planning, lesson plans and reduction in office referrals, among others.  (Pet. Ex 2)


12.
Respondent continued to have classroom management and discipline problems and problems during the 2000-2001 school year.  
13.
Respondent admitted that she had classroom management and discipline problems in the 2000-2001 school year. 


14.
Respondent's classroom management and discipline problems in her class did not improve during the 2000-2001 school year, even though she attended workshops. 


15.
Despite being offered comments and suggestions as to how to improve her classroom management and discipline as well as her teaching techniques, Respondent did not improve. 


16.
During the 2000-2001 school year a large percentage of students in Respondent’s class were frequently off task, including extensive talking and excessive noise. (TR P. 186)


17.
During the 2000-2001 school year there was frequently excessive noise in Respondent’s class.  (TR P. 267, 343)


18.
During the 2000-2001 school year Respondent failed to properly implement the Campus Discipline Management Plan. 


19.
During the 2000-2001 school year there were frequent complaints from teachers, co-workers and students about excessive noise in Respondent’s classroom.  (TR P. 302, 342) 


20.
On approximately February 2, 2001, Respondent was placed on probation due to a failure to fully comply with the professional growth plan previously given to her and was given directives by her principal regarding planning lessons and managing classroom discipline, among other items.  (Pet. Ex 25)


21.
Respondent had continued problems in correcting off task behavior in her class during the entire 2000-2001 school year. 


22.
Respondent made far too many referrals of students to the principal’s office due to discipline problems, indicating a problem in classroom management and discipline. 


23.
In some instances, the disciplinary referrals were not in accordance with campus policy. 


24.
Due to the many problems in Respondent’s class, the classroom environment was frequently not conducive to learning and the level of learning in Respondent’s classes was severely impacted. 


25.
Respondent failed to follow several of the directives given to her in the February 2, 2001 directive.  (TR P. 527)


26.
Respondent Deborah Marberry was not an effective teacher during the 2000-2001 school year. 


27.
The evidence consisting largely of testimony and exhibits establish by more than a preponderance of the evidence that the employment of Respondent Deborah Marberry should be terminated for good cause. 

DISCUSSION

The burden of proof that good cause exists is on the Petitioner School District.  Good cause to terminate is set forth in various policy provisions identified above.  The School District claims there is good cause to terminate.  Having considered the entire record and the laws, this Hearing Examiner believes the findings of fact support a good cause termination of the Respondent for the reasons factually set forth above and legally concluded below.  

CONCLUSIONS OF LAW

Having considered the evidence and having found the above facts, the undersigned Hearing Examiner concludes as a matter of law that the Hearing Examiner has jurisdiction over this matter, that the parties have waived in writing the forty-five day requirement of the Texas Education Code and that good cause exists for the termination of Respondent Deborah Marberry’s employment with the Petitioner Dallas Independent School District because: 


1.
Respondent violated DISD Board Policy because she failed to comply with policies, orders and directives of the Board, General Superintendent and/or designees, in particular, her principal. 


2.
Respondent violated DISD Board Policy provisions by failing to use her best efforts in carrying out each of the following areas of professional duties and responsibilities: 
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creating a climate for learning in the classroom; and 


(b)

instilling a desire for learning in the classroom; and 


(c)

improving teaching techniques. 


3.
Respondent violated DISD Board Policy because of her overall lack of each of the following: 



classroom management skills, classroom discipline, following lesson plans, controlling noise levels, following directives, and following campus policies and were each contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the Dallas ISD.  


4.
Respondent violated DISD Board Policy because her overall conduct in managing her classroom and her deficiencies as a teacher as set forth above, could create and did cause students, parents, employees of the DISD and the general public to lose confidence in the administration of the DISD. 


5.
Respondent violated DISD Board Policy because her actions as set forth above constituted a failure to meet acceptable standards for conduct for employees of the Dallas ISD in like or similar positions, which would make her employment detrimental to the best interest of the Dallas ISD. 


6.
Respondent failed or refused to fulfill duties and responsibilities as set forth under the terms and conditions of her employment contract, or contained in the employee’s job description or local Board Policy. 

RECOMMENDATION AND PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noted, the foregoing Findings of Fact and Conclusions of Law, the undersigned certified independent Hearing Examiner, concludes and recommends that the recommendation of the Dallas ISD should be sustained and the contract and employment of Deborah Marberry with the Dallas ISD should be terminated for good cause. 


SIGNED and issued this _____ day of _____________, 2001. 






                                      




ROBERT G. BOOMER






Certified Independent Hearing Examiner
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