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Statement of the Case


Respondent, Wayne Heiligmann (Mr. Heiligmann) appeals the decision of Petitioner, Northside Independent School District (NISD), to terminate his continuing contract of employment as a teacher.  NISD contends that it has good cause to propose termination of Mr. Heiligmann’s continuing contract based upon his March 20, 1997 felony conviction on two counts of theft.  Mr. Heiligmann contends that NISD’s decision to propose termination is premature because a final determination of his guilt or innocence has not been made since he is in the process of appealing his conviction.


Mr. Heiligmann is represented by Ms. Victoria Langham of San Antonio, Texas.  NISD is represented by Mr. William T. Armstrong, III with the firm of Jeffers & Banack, Inc., of San Antonio, Texas.  Mark Frazier is the certified hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

Findings of Fact


After due consideration of the credible evidence and the matters officially noticed and agreed to by stipulation, in my capacity as hearings examiner, I make the following findings of fact:

1.  Mr. Heiligmann is currently employed by NISD as a continuing contract teacher.

2.  Mr. Heiligmann was first employed by NISD in 1985 as a probationary contract teacher at the Northside Alternative School, which is a school for students with severe discipline problems.  After serving under a probationary contract for three years, Mr. Heiligmann was employed at the Northside Alternative School as a continuing contract teacher in 1988 and remained there in that capacity until February 15, 1995.

3.  Mr. Heiligmann’s performance as a teacher was satisfactory prior to his arrest on or about February 15, 1995.

4.  On or about February 15, 1995, Mr. Heiligmann was arrested and charged with two counts of felony theft of over $20,000 in connection with a police investigation of a suspected auto theft ring.  The arrest was covered in the San Antonio Express-News Newspaper and Mr. Heiligmann was shown being led from his home by police officer’s after his arrest on a local television news broadcast.

5.  On February 15, 1995, Mr. Heiligmann received written notice from NISD that he was being suspended with pay pursuant to Board Policy DOBC (Local) pending investigation of the charges asserted against him.  Several months later Mr. Heiligmann was reassigned first to the maintenance department, and then later to the human resources office.  Mr. Heiligmann satisfactorily performed clerical duties in the human resources office until March 27, 1997, when he was again suspended with pay after NISD learned of his March 20, 1997 conviction.  At no time after his arrest in 1995 was Mr. Heiligmann returned to a classroom to teach students.
6.  On January 27, 1997, Mr. Heiligmann pleas of nolo contendre to each of the felony theft charges pending against him.  On March 20, 1997, he was found guilty by the trial judge and sentenced to ten years in prison for each of the two counts of felony theft.  Mr. Heiligmann now denies that he committed the offenses for which he has been convicted and is in the process of appealing the convictions.
7.  On April 8, 1997, the Board of Trustees of NISD voted to give Mr. Heiligmann notice of proposed termination of his continuing contract, and the notice was delivered to Mr. Heiligmann on that date.  The notice of proposed termination cited as good cause the two felony convictions for theft and Mr. Heiligmann’s causing or permitting other members of his family to make false reports to NISD regarding the reasons for your absence while incarcerated after arrest.
8.  Mr. Heiligmann perfected his appeal of the proposed termination by providing timely written notice to NISD and the Commissioner of Education (the Commissioner).

Discussion


NISD must prove by a preponderance of the evidence that it had good cause to propose termination of Mr. Heiligmann’s continuing contract of employment.  Good cause is defined in Section 21.156 of the Texas Education Code (TEC) as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”  NISD claims that it has good cause to terminate Mr. Heiligmann’s employment based upon his conviction on two counts of felony theft of over $20,000.  While the NISD Board of Trustee’s notice of proposed termination cited a second basis for termination (permitting family members to make false representations regarding the reasons for his absence when he was incarcerated after arrest), NISD put forth no evidence at hearing to support this claim and it will therefore not be discussed herein.


There are only two issues which are relevant in this case in making a determination as to whether “good cause” exists to support Mr. Heiligmann’s termination:  (1) does a conviction for felony theft constitute a sufficient basis for a finding of “good cause”, and (2) if so, is it appropriate for a school district board to propose termination on that basis while an appeal of the felony conviction is pending.


1.  Does a felony conviction for theft constitute a sufficient ground for a

determination that good cause exists to support a continuing contract

termination?


TEC Section 21.154 provides that “each teacher employed under a continuing contract is entitled to continue in the teacher’s position or a position with the school district for future school years without the necessity for annual nomination or reappointment until the person … (4) is discharged for good cause as defined by Section 21.156 and in accordance with the procedures provided by this chapter; … or (5) is discharged for a reason stated in the teacher’s contract that existed on or before September 1, 1995, and in accordance with the procedures prescribed by this chapter; …”

Mr. Heiligmann was arrested and charged with felony theft on February 15, 1995, and he was convicted of the charges on March 20, 1997 and sent notice of proposed termination on March 27, 1997.  The ground asserted by NISD for proposing Mr. Heiligmann’s termination is his felony theft conviction, which occurred in 1997.  At that time, Mr. Heiligmann was working under a continuing contract he signed on May 16, 1996, which recites verbatim the “good cause” standard for discharge set forth in subparagraph (4) of  TEC Section 21.154.  Therefore, the “good cause” standard should clearly be applied in this case.  However, it is appropriate to consider the grounds for termination set forth in former TEC Section 13.109 (which was incorporated into the continuing contract under which Mr. Heiligmann worked at the time of his arrest in 1995) when evaluating what constitutes “good cause” for termination in 1997.


Former TEC Section 13.109 cited “conviction of any felony or other crime involving moral turpitude” as a specific ground for termination of a continuing contract.  The recent TEC change to the more general “good cause” standard was intended to provide more flexibility to school districts in making termination decisions, but there is no evidence in the legislative history of the new Section 21.156, in the rulings of the Commissioner, or in the record of this case to suggest that conviction of a felony or other crime involving moral turpitude is any less of a legitimate basis for termination in 1997 then it was in 1995.  To the contrary, numerous Commissioner certification decisions clearly reflect the Commissioner’s long held position that convictions for felony crimes that involve dishonesty constitute a sufficient basis for denying a person the right to teach in the Texas pubic school system.  See, e.g., TEA v. Rosa M. Estrada-Garza, No. 166-TTC-293 (Comm’r Dec. Dec. 1994); Neal Gordon v. TEA, No. 355-TTC-794 (Comm’r Dec. Dec. 1994); TEA v. Clarence Lewis Dingman, No. 248-TTC-391 (Comm’r Dec. Oct. 1991).


Further, NISD provided credible and compelling evidence from the superintendent of an adjacent and similar school district and an acknowledged expert consultant to other similar school districts in the general vicinity of NISD regarding the accepted standards of conduct for the profession.  Both of these witnesses testified that Mr. Heiligmann’s conviction for felony theft reflected a clear failure to meet the accepted standards of conduct for the profession as applied in the similar school districts for which they work.  Mr. Heiligmann provided no credible evidence to refute this testimony.

2.  Is it appropriate for a school district board to propose termination of a teacher

     on the basis of a felony theft conviction while his appeal of that conviction is
     pending?


Mr. Heiligmann argues that the NISD board of trustees has acted prematurely in proposing his termination because his felony theft conviction, which is the sole basis for the proposed termination, is subject to possible reversal on appeal.  NISD argues that its board of trustees was entitled to rely on the guilty verdict of the trial court and proceed with the termination action in compliance with its obligation to protect and act in the best interests of the students and the district as a whole.


The Commissioner squarely addressed this issue in Bobby Pierson v. Holliday Independent School District, No. 105-R2-1291 (Comm’r Dec. Jun. 1992).   In that case a teacher was convicted of the felony offense of indecent expose with a child.  The school district board of trustees proposed his termination while an appeal of his conviction was pending.  The parties presented essentially the same arguments that have been presented in this case.   The Commissioner held that the school district was entitled to rely on trial court’s guilty verdict and proceed with termination despite the pending appeal.  The Commissioner stated that the teacher’s presumption of innocence and right to maintenance of employment status quo that existed prior to the trial court ruling evaporated after the ruling, and that the district was not required to engage in speculation as to the outcome of or await the outcome of any pending or future appeals prior to taking action to terminate the contract.


Mr. Heiligmann cited no case law or other credible evidence to contradict the Commissioner’s clear opinion on this issue set forth in Pierson.  He did cite several Commissioner decisions wherein good cause for termination was not found despite felony charges having been brought against a teacher.  Charles Patton v. Dallas Independent School District, No. 093-R2-1192 (Comm’r Dec. Jul. 1995); Toffie Duncan v. Pecos-Barstow-Toyah Independent School District, No. 351-R2-792 (Comm’r Dec. Sep. 1995).  However, in each of these cases the Commissioner noted that there was no adjudication of guilt or innocence by a judge or jury.  Mr. Heiligmann also cited several Commissioner decisions on teacher certifications wherein the issue of a convicted felons rehabilitation and subsequent right to teach were addressed.  Kevin Kilman v. TEA, No. 090-TTC-1194 (Comm’r Dec. Apr. 1995); Guidabelle Floretta Thomas Wallace v. TEA, No. 370-TTC-792 (Comm’r Dec. July 1993); TEA Division v. Parsons, No. 092-TTC-396 (Comm’r Dec. Sep. 96).  In each of those cases, a decision to reinstate a teacher’s certificate was made only after all or a significant portion of a sentence was served and the teacher expressed remorse for her crime and showed positive signs of rehabilitation.  Such decisions are irrelevant to the instant case which has nothing directly to do with his certification to teach.  Even if this were a certification case, these decisions would have little relevance since Mr. Heiligmann was just recently convicted, has served no part of his sentence, and has provided no evidence to suggest that he is remorseful or on the road to rehabilitation.  None of the termination or certification cases cited by Mr. Heiligmann have any relevance to the issue of whether NISD had a right to proceed with termination of his contract while an appeal of his conviction was pending.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.  The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.
2.  Mr. Heiligmann’s conviction on two counts of felony theft of over $20,000

     does constitute a failure to meet the accepted standards of conduct for the

     profession as generally recognized and applied in Texas school districts that

     are similarly situated to NISD.

3.  Good Cause, as defined in Section 21.156 of the Texas Education Code, does

     exist in this case to support the NISD Board of Directors’ decision to propose

     the termination of Mr. Heiligmann’s continuing contract of employment.

4.  NISD’s Board of Trustees had no obligation to await the outcome of the

     pending appeal of Mr. Heiligmann’s felony theft conviction prior to making its

     determination that his conviction constituted good cause to terminate his

     continuing contract of employment.
Recommendation


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the NISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and that it proceed in accordance therewith.


Signed and issued this 27th day of June, 1997.
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MARK FRAZIER







Certified Independent Hearings Examiner
