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RECOMMENDATION OF HEARING EXAMINER

Respondent was assigned as a teacher at Petersen Elementary School.  Petersen Elementary School is located at 14404 Waterloo, Houston, Texas, and accommodates students pre-K through fifth grade.  Respondent came to the school in 1989 as a certified Behavior Adjustment Class (BAC) teacher.  Respondent and HISD entered into a continuing contract in May 1994 for the period beginning August 18, 1994.  



Respondent appeals the decision of the Petitioner, the Houston Independent School District, hereinafter referred to as “HISD”, to terminate her continuing contract as a teacher.  
Background Facts

After an alleged incident involving the Respondent, Ms. Williams, and a student, at Petersen Elementary on May 11, 2000, an investigation was requested by Linda Whitley, Acting South District Superintendent, in a memo dated May 15, 2000. (HISD Exhibit P-17) The investigation was conducted by Professional Standards and completed on July 12, 2000. (HISD Exhibit P-18)  The investigative report was furnished to Respondent and an opportunity provided for Respondent to respond at the Conference for the Record. (HISD Exhibit P-20)   On August 21, 2000, Mr. James Fallon, attorney for the Respondent, provided to the District the statement of Respondent.  (HISD Exhibit P-21)   On August 30, 2000, Mr. Fred Solomon, the then Principal of Petersen Elementary, reviewed the investigation and response, and recommended termination.  The recommendation was approved by Warner Ervin, South District Superintendent.  (HISD Exhibit P-22)   The Board of Education of HISD at its regularly scheduled meeting of September 21, 2000, acting on the recommendation of the Superintendent of Schools, authorized the Superintendent to notify Respondent of the proposal to terminate her continuing contract. In a letter dated October 5, 2000, the Superintendent notified the Respondent of the allegations against her.  The letter also advised Respondent her continuing contract would not be renewed. Respondent acknowledged receipt of this letter on October 13, 2000.  


Respondent requested the assignment of a hearing officer to hear her appeal pursuant to Chapter 21, Subchapter F, Texas Education Code.  Said request was received by the Texas Education Agency, Division of Hearings and Appeals, on October 20, 2000.  Robert A. Armbruster was appointed by the Texas Education Agency (“TEA”) as the hearing examiner on October 26, 2000.   HISD was represented by Mr. Hans Graff, Assistant General Counsel, for the District.  Respondent was represented by Mr. James T. Fallon, III, Houston Federation of Teachers.  A pre-hearing telephone conference was conducted on November 9, 2000, and a Pre-Hearing Docket Control Order issued shortly thereafter.  During the telephone conference, the parties waived the 45-day limitation for the rendering of a recommendation.  The parties subsequently submitted written waivers of the 45 day limitation period.  Due to a change in the due date of my recommendation, an Amended Docket Control Order was issued on November 17, 2000. 

Positions of the Parties

Superintendent’s Letter 


HISD contends there is good cause to terminate the employment of Respondent.   The  HISD’s position is stated in the Superintendent’s letter of October 5,2000, (HISD exhibit P-23), wherein Ms. Williams is alleged to have:

a.  violated section 5 of her continuing contract which lists several reasons which shall constitute lawful cause for discharge; (a) immorality by:



1.  violating HISD Board Policy 570.310(a) which defines “immorality”;

2.  violating HISD Board Policy 570.400 on May 11, 2000, by using physical force against a student which was neither reasonable nor necessary.


b.  failed to meet accepted standards of conduct for the profession as recognized and applied in similarly situated school districts throughout the state and the failure to meet such standards shall constitute good cause under Section 6 (g) of the continuing contract.  In support thereof, HISD alleges Respondent violated or failed to abide by the following:



1.  HISD Board Policy 422.200;



2.  HISD Board Policy 754.200;



3.  HISD Board Policy 570.500;



4.  HISD Code of Student Conduct wherein disciplinary remedies have been established by the Board of Education;



5. Code of Ethics and Standard Practices for Texas Educators, Section 247.2(a), Principle II, Standard 5 and Principle IV, Standard 1.

Respondent’s Position

On May 11, 2000, Ms. Williams, Respondent, was in her empty classroom when a student, Daarina S., entered.   Daarina S.,  had been in a P.E. class but wandered off and entered Respondent’s classroom.  Daarina S. had taken off some of her clothes and was not properly dressed. Respondent approached Daarina S. and spoke to her regarding her appearance.  A call was placed to Daarina S.’s guardian (Daarina S. is currently in foster care).  The guardian advised Respondent to resolve the situation.  In furtherance of that, Respondent had Daarina S. retrieve her clothes and shoes and return to Respondent’s  classroom.  When Daarina S. returned to the classroom Ms. Odom, a “team teacher”, was in the classroom with Respondent.  Respondent told Daarina S. to go to the corner and dress herself.  While walking to the corner, Daarina S. fell near a table and chair.  Respondent was about 10 feet from Daarina S. when she fell. Respondent approached and examined her.  She appeared slightly injured.  A call was placed to the guardian again and the incident was relayed.  The guardian told Respondent Daarina S. had a history of lying and to take her to the nurse’s office to determine if she was injured.  Daarina S. was taken to the nurse, Ms. Bonnie Fields. (Vol. 1, Tr. P.98; Exhibit P-21) While at the nurse’s office and in the presence of Respondent, Daarina S. informed the nurse she fell and hurt herself.  


Respondent states she did not place Daarina S. in a therapeutic hold nor use any kind of force on the child.   Respondent denies telling the child what to say about the incident. 


The Respondent did not testify at the hearing and the above related sequence of events were gathered from a written statement tendered in response to the Professional Standards investigation and other information presented during the hearing. (Investigation, HISD Exhibit P-21)   


Summary of Selected Testimony

Daarina S.


Up to a point Daarina S.’s story parallels that of the Respondent.  In a material sense, the point of divergence focuses on the events in the classroom after Daarina S. returns with her clothes and shoes.  Daarina S. relates the Respondent told her to go to a corner and stand there.  (Vol. 2, Tr. P.395)   Respondent stated “I’m going to handle you”.  Respondent then pulled Daarina S.’s arms behind her back. The left arm was released but the right arm was held.  Respondent then pulled Daarina S.’s arm upwards to the shoulder blade and Daarina S. screamed.  (Vol. 2, Tr. P. 397-399).  Daarina S. was told to have a seat at a desk.  Shortly thereafter she was taken to the restroom by Ms. Odom.  Upon her return to the classroom, Daarina S. was taken to the nurse. (Vol. 2, Tr. P.402-403)


While walking to the nurse’s office, Respondent told Daarina S. to tell the nurse she fell on  the desk and hurt her arm.  Daarina S. initially told Ms. Fields, the nurse, she fell and hurt her arm.  This took place while Respondent was in the room. (Vol. 2, Tr. P. 403-404)   Respondent left the room and Daarina S. told Ms. Tyler, nurse’s aide,  the information she provided Ms. Fields was not correct and that Ms. Williams had pulled her arm behind her back until it popped.  This information was relayed to Ms. Fields who included this in her report.  (Vol. 2, Tr. P. 407-409; HISD Exhibit P-13)  

Dr. Christensen

Daarina S. was taken to Park Plaza Hospital for treatment.  (HISD Exhibit P-25)   The hospital notified Child Protective Services of the suspect injury.  (Id.; Vol. 1, Tr.P. 287)  Daarina S. was referred to Dr. Christensen for treatment. (HISD Exhibit P-25)  Dr. Christensen a board certified orthopedic surgeon has been practicing for over 33 years. (Vol. 1, Tr. P. 279-280) He examined Daarina S. and based upon his examination and x-rays diagnosed her with a spiral fracture to the humerus.  (Vol. 1, Tr. P. 281)   At the hearing the doctor was  questioned about the cause of the diagnosed injury.  He was presented with the two scenarios:  accidental fall or having the arm twisted up behind the back and then asked which was most likely occurred.          Dr. Christensen elaborated that children fall and break their wrists or break their arm at their elbow but the injury to Daarina S. was not a common type of injury to a child.  (Vol. 1, Tr. P. 286-287) When questioned as to whether the injury could have resulted from several events, i.e., a previous hair line fracture compounded by a fall, Dr. Christensen stated such an explanation was not likely in children and not within medical probabilities. (Vol. 1, Tr. P. 287-288; Tr. P.300-301).  He opined the injury observed was most likely the result of one event.  (Id.)  Dr. Christensen’s professional opinion, based upon a reasonable degree of medical certainty, was the injury to Daarina S. was caused by a twisting of the arm trauma and not a fall. (Vol 1, Tr. P. 286-287; 305, 307) 


On cross-examination Dr. Christensen was asked about other signs of injury or trauma.  He found no bruising. (Vol. 1, Tr. P. 296-297).  He found no evidence of a fall.  (Vol. 1, Tr. P. 297)  That is, no abrasions or other evidence on the elbow, wrist or hand, indicating skin came into contact with another surface such as the floor.  (Id.)  When asked if a child’s arm being twisted by the back would likely result in some other injury to the elbow or the shoulder, the doctor said injury to the shoulder or elbow would not necessarily be present as the bone or joint that breaks spares other areas from injury and would not necessarily be present. (Vol. 1, Tr. P. 298) 

Ms. Carrie Galatas, General Counsel, Conroe ISD 


Ms. Galatas was called by HISD.  Ms Galatas presented testimony which analyzed  Respondent’s alleged conduct against the accepted standards of conduct for the teaching profession. (Vol. 1, Tr. P. 186-188)   Additionally, Ms. Galatas opined that the alleged actions of Respondent, if true, would be a violation of the policies and procedures of HISD as well as a violation of the Code of Ethics.  (Vol. 1, Tr. P. 189-196)

Discussion

This three day hearing was conducted on January 29th, January 30th and January 31st, 2001, at the HISD Administrative Building.  Both parties presented witnesses, exhibits and evidence in furtherance of their case.  In addition to the above listed individuals, the following witnesses were presented by HISD:


Ms. Eulanda Corley, Professional Standards Investigator   



Ms. Monica Tyler, Nurse Aide


Bonnie Fields, Nurse


Barbara Kielaszek, Special Education Coordinator


Carrie Galatas, General Counsel, Conroe ISD


Bertha Johnson, Behavior Coordinator


Regina West, 3rd Grade Teacher, Petersen Elementary


Dr. Cecil Christensen, M.D.


Johnnie Rasmus, Guidance Counselor, Petersen Elementary


Daarina S., student


George G., student


Felipa G, Mother of George G.


Felicia Johnson, Resource Teacher, Special Education


Fred Solomon, former Principal, Petersen Elementary

The following witnesses were presented by Respondent:


Johnnie Green, Teacher’s Aide, Petersen Elementary


Mae Hughes, Teacher, Petersen Elementary


Gregory Hollins, PE Teacher, Petersen Elementary

Sharon Sani, Pre-School Teacher for Children with Disabilities, Petersen Elementary

HISD rebuttal witness:


Patricia Byers, Special Education Coordinator for the Southwest District

HISD offered Exhibits P-1 to P-26.  All HISD exhibits except P-14 were admitted. 

Respondent offered Exhibits 1 to 23.  All Respondent’s exhibits were admitted.


The three day hearing was conducted in accordance with Section 21.256 of the Texas Education Code.  After both parties rested and HISD presented its rebuttal witness, the hearing was declared closed.  The following Findings of Fact and Conclusions of Law are based solely on the admissible evidence introduced during the hearing.

Findings of Fact

In my capacity as the appointed Certified Hearing Examiner I make the following Findings of Fact after a review of the testimony,  documentary evidence and other matters officially noticed.   The citations to the record or to documentary evidence are not exhaustive but indicate some of the basis for the particular Finding of Fact.

Continuing Contract  

1.  Dina Williams was employed by the Houston Independent School District pursuant to a Teacher’s Contract (Continuing) issued May 6, 1994.  (HISD Exhibit P-2)

2.  The Teacher’s Contract (Continuing) also consisted of an Amendment dated in handwriting May 17, 1994, and dated by stamp May 18, 1994.  Said Amendment was signed by the District (Dr. Rod Page) and by the teacher, Ms. Dina M. Williams. (HISD Exhibit P-2).

Immorality

4.  Dina Williams did commit acts which violated HISD Board Policy Section 570.310(a), which contains the Board’s definition of “immorality”.

5.   Dina Williams did use unreasonable force and unnecessary force when she came in contact with Daarina S. on May 11, 2000.  Said unreasonable force and unnecessary force violated HISD Board Policy 570.400. ( Vol. 2, Tr. P. 398-399)

6.  Daarina S. suffered a “spiral fracture” while at school on May 11, 2000. (HISD Exhibit P-26; Vol. 1, Tr. P. 285-287)

7. The “spiral fracture”of the humerus was caused by a twisting of the arm and not from a fall.    (Vol. 1, Tr. P. 285-287; 296-301; 306-307)  

Good Cause
8.  There existed “good cause” for the termination of Dina Williams’s continuing contract with HISD in that Ms. Williams failed to meet the accepted standards of conduct for the profession as generally recognized in similarly situated school districts.  (Tr. P. 188-193)

9.  The physical contact Ms. Williams had with Daarina S. was a violation of the corporal punishment policy of HISD as contained in HISD Board Policy Sections 422.200, 750.000, 754.200 and HISD Code of Student Conduct.  (Vol. 2, Tr. P. 398-399; Vol. 1, Tr. P. 285-287)

10.  Ms. Williams conduct exhibited a failure to comply with the provisions of the Code of Ethics and Standard Practices for Texas Educators, particularly Section 247.2, Principle II, Standard 5, and Principle IV, Standard 1.  (Vol. 1, Tr. P. 192, l. 15-20)

11.  Twisting a student’s arm and pulling a student’s arm behind the student’s back is not an instructed “therapeutic hold”.  (HISD Exhibit P-25; Vol. 1, Tr. P. 125)

12.  Dina Williams had, prior to May 11, 2000, placed other students arms behind their backs as a form of discipline or to gain compliance. (Vol. 2, Tr. P. 470, 472, 479, 483, 497) 

13.  Petersen Elementary had not received a waiver regarding corporal punishment and was obligated to follow the District’s policy which abandoned the use of corporal punishment.  (Vol. 2, Tr. P. 562-3)

14.  The Findings of Fact were published pursuant to a preponderance of evidence.  

Conclusions of Law

After due consideration of the testimony,  documentary evidence and other matters officially noticed,  the above Finding of Facts, and in my capacity as the appointed Hearing Examiner, I hereby make the following conclusions of law:

1.  The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21,  Section 21.251(a)(1) of the Texas Education Code.

2.  Written waivers of the 45 day hearing requirement were filed by the parties pursuant to Section 21.257, Texas Education Code.

3.  Respondent, Ms. Dina Williams, is a teacher as defined in Section 21.101, Texas Education Code.  

4.  Respondent, Ms. Dina Williams, is employed as a teacher by HISD pursuant to a continuing contract as defined in Section 21.152, Texas Education Code. 

5.  Respondent, Ms. Dina Williams, was recommended for discharge pursuant to Sections 21.156(a) and 21.158(a), Texas Education Code.

6. “Good cause” is defined as, “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state”.  Section 21.156(a), Texas Education Code.

7.  “Good cause” did exist for the termination of the continuing contract of employment between HISD and Respondent, Ms. Dina Williams.  

8.  The appeal by Respondent, Ms. Dina Williams, was conducted pursuant to the Texas Education Code, Section 21.256.


Recommendation

After careful and due consideration of the testimony,  documentary evidence and other matters officially noticed at the hearing, the foregoing Finding of Facts and Conclusions of Law and in my capacity as the Hearing Examiner, I respectfully recommend the Board of Trustees of the Houston Independent School District adopt the foregoing Findings of Fact and Conclusions of Law.  Additionally, I recommend the Board of Trustees affirm my recommendation for terminating  the continuing contract between HISD and Respondent, Ms. Dina Williams.   


SIGNED AND ISSUED this _________ day of February, 2001, at Houston, Texas.
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