
TEA Docket No. 008-LH-900PRIVATE 

DALLAS INDEPENDENT
*
BEFORE THE INDEPENDENT

SCHOOL DISTRICT,
*
HEARING EXAMINER,


Petitioner,
*
JAMES J. SCOFIELD JOHNSON,

vs.
*
appointed by the
FAY EDWARDS,
*
TEXAS EDUCATION AGENCY


Respondent.
*



FINDINGS, CONCLUSIONS, & RECOMMENDATION

CAME ON for consideration this case initiated by Respondent under Texas Education Code's Subchapter F, § 21.251(2), per a request for a Subchapter F evidentiary hearing received by the TEA on September 15, 2000.  Pre-hearing matters were heard via a teleconference on September 29, 2000.  An evidentiary hearing ("trial") was conducted on the days of November 6 and 7, 2000, at the offices of the Dallas Independent School District ("Dallas ISD").  Respondent (Fay Edwards) appeared and was represented by her attorney, Daniel A. Ortiz, Esq.; Petitioner (Dallas ISD) appeared via its organizational representative, Principal Evangelina Kircher, and was represented by its attorney, Craig A. Capua, Esq.


The parties agreed to extend the statutory 45-day time-line via the written "Consent to Modify 45-day Time-line" shown as Hearing Examiner's Exhibit #1.  Said modification was further extended, for one more day, via a FAX letter (dated 11-28-2000) co-signed by both attorneys.  Accordingly, this document is timely per § 21.257(c) of the Texas Education Code so long as it is issued on or before the 1st of December, 2000 (which it is, because today is December 1, 2000).  


Accordingly, pursuant to § 21.257(a) and § 21.257(c) of the Texas Education Code, the undersigned independent hearing examiner hereby provides findings of fact, conclusions of law, and a recommendation, in conjunction with some discussion of various issues so that such findings and conclusions can be better appreciated within the evidentiary context of this proceeding.


The procedural history and general scope of this Subchapter F case is largely indicated by Hearing Examiner's Exhibits #2 (Amended Pre-Trial Order), #3 and #4 (the parties' pleadings).


I.   INTRODUCTORY QUESTIONS

Is longevity of employment a per se immunity from termination?
Is it possible that a teacher who has taught (or, at least, who has been paid to teach) for 57 years, in the Dallas Independent School District, can so egregiously regress and can so miserably fail in her recent professional performances, so that her first-grade students daily suffer serious risk and neglect, just by being in her classroom?  Yes, such regression and such failure are possible.


 Can it be that a 57-years-experienced teacher habitually and brazenly behaves insubordinately, unremittingly and unrepentantly, mixed with reckless disregard for safety standards and safety needs for little first-graders, e.g., by adamantly refusing to physically intervene when one first-grader physically attacks another first-grader (lest she might get kicked herself)?  Yes, it is possible for such insubordination and such reckless negligence to occur.


What overall harm could there be to letting such a teacher continue her employment without DISD accountability, perhaps by providing her with yet another performance rehabilitation plan
 (or a new assignment, at another school, with a new principal)?    


Can such an experienced teacher's willful insubordination and gross neglect of first-grade children's educational and safety needs actually cause excessive educational harm and/or anguish -- 


to her first-grade students, 


to those students' parents, 


to other teachers, who must compensate for such harms, and 


to the administrators involved (especially the school's principal and assistant principal), 

-- so that a 57-year veteran teacher should be promptly terminated?  Yes, -- such unremitting and unrepentant insubordination and gross neglect of duty is possible.  In fact, I believe this is that case.   


II.   INTRODUCTORY DISCUSSION WITH ILLUSTRATIVE TESTIMONY

The problems with Respondent's malfeasance (and non-feasance) as an elementary school educator, on the evidentiary record before me, are so varied and, on many points, so serious, as to justify two or three "stand-alone" termination grounds.  


In light of the evidence in its totality, which evidence was succinctly condensed into two days of trial, one wonders how this teacher survived 57 years of employment at Dallas ISD, if her prior practices were anything like her recent performances (by "recent" I mostly refer to the past three or four school years).  


I presume that Respondent has sorely regressed; Dr. Landry has a lower opinion about Respondent's longevity with Dallas ISD.
 However, in any case, the credible evidence admitted does show that Respondent never really wanted to be a teacher anyway.
  


Moreover, in Principal Kircher's opinion, Respondent is not cut out for or motivated for teaching, does not enjoy teaching, and is not successful at teaching, despite her 57 years of employment:

Q
[by Attorney Ortiz]  ... Before you were told that -- that you were being promoted to the principal at Zaragoza High School [sic -- he meant "Zaragoza Elementary"], you didn't know anything about Fay Edwards, did you?

A
[by Principal Kircher]  No.

Q
Okay.  And since then, you've learned that she's taught school here in the school district since 1942-43 school year?

A
For 57 years, correct.

Q
Okay.  Now, you'll agree that she's not the very best teacher you've ever seen?  Ma'am, wouldn't you agree with that?

A
I agree.

Q
Then you also agree that she's not the very worst teacher you've ever seen?

A
I agree. [spoken after hesitation]

Q
Okay.  Does she appear to enjoy teaching, to enjoy kids, to enjoy the profession?

A
In my opinion?

Q
Yes, in your opinion.

A
No.

Q
No?  So from your observations and your talking to her, you don't think she enjoys any of this?

A
No.

Q
Then you understand this is what she's been doing and only this for the last 57 years?

A
That's correct.

Q
Is she any good at it at all?

A
No.

Quoting from Tr. @ 301-303.

Illustrations of some of these job performance problems, with representative testimony quotations, may better inform the reader of the multifarious galaxy of evidence that support the Dallas ISD's petition for Respondent's termination. 


A.


Job-related attitudes, disrespectful acts toward others, etc.

One might presume that anyone who has taught school-children for 57 years must have a love for children and a love for teaching.  In this case, however, this presumption was seriously rebutted by Respondent's own representations.  See, accord, Tr. @ 301-303.

In fact, Respondent's own representations concur with this picture of Respondent as one who shows up mostly for a pay-check,
 apart from a serious commitment to excellence in teaching motivated by a love for children and/or a love for teaching.  (See Tr. @ 14, 379-380.)


Respondent has repeatedly acted in ways that has demonstrated disrespect for the rights and the responsibilities of others, -- despite such disrespectful actions by Respondent contradicting Respondent's own professional obligations which she assumed as part and parcel of the contractual scope of her Dallas ISD employment.  


In particular, Respondent has repeatedly displayed an inadequate level of respect for the dignity, safety, and well-being of others -- her students, their parents, other Dallas ISD teachers, and her administrators.  Of course, attitudes per se are not a proper subject of disciplinary action, yet the behaviors that demonstrate such attitudes (of disrespect towards others' rights, etc.) can themselves rise to the level of unprofessional misconduct that constitutes a proper basis for disciplinary action.


In Respondent's case the job-related disrespectful behaviors included disrespectful conduct against Respondent's supervisor's authority, non-compliance with District rules and policies, disrespect for children's rights and safety needs, etc., all of which misconduct collectively justifies disciplinary action.  


A-1.


Respondent's disrespect for her students' rights is uncured.

Respondent has no serious respect for her students' rights to be protected from physical abuse in the classroom.  Why?  She might gets herself kicked in the process of stopping a fight.  (See Tr. @ 462-463.)  This disciplinary cowardice on Respondent's part was inappropriate because classroom discipline is part of her job; it was not acceptable for Respondent to merely buzz here panic button every time any of her first-graders got into a fight:

A
[by Principal Kircher, referring to Respondent's habit of "punting" to administration every time a fight occurred] ... sometimes that button would ring three times in my office.

Q
[by Attorney Capua] Three times in one day?

A
In one day, maybe in two hours.  And so on several occasions, I went in there.  And one in particular, there was a boy on top of another boy, beating him up, and she was just standing there.  And so when I walked in and separated them, I asked her --

Q
What did you ask her?

A
I said, "Ms. Edwards, you need to stop this type of behavior.  You know, why didn't you stop this behavior?"  And her response was, "Because I'm not going to let them hurt me."

Q
Did you think that was an appropriate response?

A
Inappropriate for a classroom teacher because that's part of their -- that's part of their evaluation, also.  It's not only -- It's not only using different strategies or instruction, academics, it's also classroom management.  That's a part of it, a plan.  And I -- I hadn't had that problem with many others where I had to run in and separate kids that were on top of each other, one shouting at the other one, "I'm going to kill you."  And she's standing there looking at them.  So the safety issue for kids was my greatest concern.

Quoting from Tr. @ 216-217.  


Moreover, after repeated instances of such unchecked fighting in Respondent's classroom,
 Principal Kircher reasonably and accurately concluded that Respondent's lack of meaningful classroom control produced a dangerous environment for little children:

Q
[by Attorney Ortiz]  ... I want you to tell me each and every safety issue that was ... such a concern April 4, 2000 that caused you to stop then and there and recommend termination.

A
Every?  I don't know that I can remember every, but --

Q
No.  I want you to --

A
Every?

Q
-- to the best of your ability.

A
All right.  ....


*  *  *  *  *

A
[by Principal Kircher]  I think having to walk in to her -- to Ms. Edwards' room again and to see kids -- first-graders -- one first-grader telling the other one, "I'm going to kill you," and this was not a one-time situation, it was often having to go in there and stop things like that, of course, she just sat there and didn't even attempt to stop.  It's dangerous for children.


*  *  *  *  *

Q
[by Attorney Ortiz]  This incident that you walked in to Ms. Edwards' class and you pulled a student off of another student and overheard a student say, "I'm going to kill you," talking to a student, I assume --

A
[by Principal Kircher]  That's correct.

Q
-- when did this incident happen?

A
It happened approximately maybe three times.

Quoting from Tr. @ 289-291. 


Ironically, at one point Respondent bragged about her health, indicating that she was as strong as it takes to do her job well (to "handle whatever's physically necessary"
).  However, when the bodily safety of a little first-grade girl or boy is at risk, Respondent suddenly shows some very self-serving and cowardly wimpiness. (See Tr. @ 462-463.)  


Accordingly, Respondent's reluctance to stop physical fighting between her first-graders, -- I infer and find, -- is merely an excuse-cloaked manifestation of her disregard for student safety needs, which is itself a sub-set of her disregard for her students' rights to receive a decent and orderly education at Zaragoza Elementary.  At the very least, Respondent regards her avoidance of a first-grader's kick as more important than pulling an aggressive yet small first-grade boy off of a non-aggressive and smaller first-grade boy or girl.


In fact, it is pathetic that some of Respondent's first-grade boy students appear to have a greater willingness than Respondent does, to break up fights among their classmates.  See Tr. @ 463.


  In particular, Respondent is only willing to push her buzzer, which she routinely did "at least once a day, if not three or four times a day",
 to summon Ms. Kircher (the principal) or Mr. Logan (the assistant principal) if one of her first-graders is physically hurting another one of her first-graders,
 because Respondent would rather risk an injury to a small first-grade girl in her class than risk getting kicked herself while trying to protect a first-grade girl from a bullying first-grade boy:

Q
[by Attorney Capua] So if you were in your classroom and you had one of your first-grade boys hitting one of your first-grade girls, what would you do?

A
[by Respondent] I'd say, "Stop hitting him," or her.

Q
What happens if the little boy didn't stop?

A
I'm going to punch the panic button for Ms. Kircher to come down and help me get him stopped.  I'm not going to go over there and touch him.  We had one little incident like that this last year that -- even before I went to [Region] X and --Region X, and I thought, "Well, boy, this is -- this really hits," because I went over to that child and I said, "Stop.  Stop this fighting.  Let him alone."  And I took ahold of his arm and he kicked me.  And already, that was after I had injured my leg.  He kicked my leg that had been injured.  The other children, "Oh, no.  He kicked her."  I said, "You don't start fighting me now."  You see how you have to watch -- watch these situations?  Even the little ones, they'll attack you if they're real mad.

Q
So is it your opinion that you would have the best interest of the students at hand if you let the little boy hit the little girl until an administrator arrived?

A
Well, I would try to do something about it; but as I said, I couldn't go down there and pull them apart and separate them.  There was two or three boys in the class that, I guess, wanted to be helpful and they pulled them apart, but I didn't do it.  And that wasn't good for them.  I talked to them about that.  I said, "Boys, that's my job.  You shouldn't be doing this."  And I said, "You can cause trouble by touching these kids yourself.  You keep your hands off of them."  "We wanted" -- I said, "I know what you wanted, but you don't do it that way.  If you want to help me, that's fine, but -- but it's my job, it's not yours."

Quoting from Tr. @ 462-463.  


Another problem involving student safety that Principal Kircher testified to was Respondent's repeatedly locking the door so that Respondent could unlock her classroom door from the inside but that someone on the outside (e.g., an administrator who wanted to enter the classroom while it was in session) could not enter:

Q
[by Attorney Ortiz] Okay.  So -- And then your concern about safety yesterday was that the kids could be locked in if it's locked?

A
[by Principal Kircher]  Uh-huh.

Q
And if there's a fire or something, that would be a hazard, but now you understand that -- that even if the door's locked inadvertently [e.g., by pushing the button on the door-knob before closing the door -- see Tr. @ 343-344] or not, if you're on the inside, you can get out by simply turning this doorknob.  Ma'am, isn't that correct?

A
That's correct.  Can I add a little bit to that?

Q
Sure.

A
Okay.  That is correct.  But if something were to happen where we have to get to her or if something happened to her, then we -- someone couldn't get in easily enough or fast enough.

Quoting Principal Kircher's testimony from Tr. @ 345.  Another aspect of the door-locking incidents is the revealing way in which Respondent reacted to Principal Kircher's directives that the classroom door must be kept unlocked during times when children were in the room.
  Respondent, in a manner that appears to show a "huffy" disdain for Principal Kircher's authority, issued a memo that Respondent would return her classroom key rather than subject herself to future criticism about the boor being locked.  In fact, Respondent claimed to have returned the classroom key but did not.  See Tr. @ 218-220 in conjunction with PX #2 and PX #3. Part of PX #3, from Principal Kircher to Respondent, says:


I am also directing you to keep your door unlocked when you and the children are in the classroom.  You are not following the safety code when you lock the students and yourself in the classroom.  On four separate occasions, I have had to unlock your door during the day, while you and the students [we]re in the classroom.

I also infer, based upon the trustworthiness and credibility of Principal Kircher, as contrasted with the untrustworthiness and incredibility of much of Respondent's testimony, that Principal Kircher's testimony about the door locking is truthful and that Respondent's contrary testimony about the door locking is false.  Accordingly, I find that Respondent violated the safety rights of her first-graders on at least four occasions by intentionally locking her classroom door so prevent administrators from having easy access to here classroom, probably because Respondent knew that most visits to her classroom from Principal Kircher would result in Principal Kircher documenting Respondent's failure to stick with her lesson plan, Respondent's failure to redirect her student's behavior to on-task learning, and the like.


Moreover, further illustrations of Respondent's disregard for the rights and needs of her students are provided in the testimony of another complaining parent, Ms. Rodriguez (whose son had his shirt cut with scissors
 while Respondent watched,
 though Respondent told two conflicting stories about how this scissor-cutting occurred
).  


Regarding Respondent's "AWOL" misconduct,
 Ms. Rodriguez testified about how her son left the school grounds while in Respondent's care,
 and on another occasion Ms. Rodriguez observed her son playing with other first-grade classmates on the playground while Respondent disappeared for about five minutes
:

Q
[by Attorney Capua]  Ms. Rodriguez, did you ever drop off your son at school and later find that he was walking home?

A
(By the interpreter)  That she did one morning, left the child in [Respondent's] class and when she was leaving the -- the -- the building close to -- close to a street, she looked back because she -- she heard some noise and her son was chasing her, trying to catch up with her.

Q
What did you do?

A
(By the interpreter)  She got ahold of her -- of him and brought him back to the classroom and told the teacher that he had followed her.

Q
Ms. Rodriguez, did you have a concern about your son following you home after you had dropped him off at school?

A
(By the interpreter)  Yes.

Q
What was your concern?

A
(By the interpreter)  She was afraid that if somebody would not be watching him, that he would run away.

Q
In your opinion, whose responsibility was it to be watching your son when you dropped him off at school?

Attorney Ortiz:

Objection.  ....


*  *  *  *  *

Q
[by Attorney Capua]  What was your understanding regarding who would be responsible for Marcos after you dropped him off at school?

A
(By the interpreter)  I believe that when I leave the -- the child in the classroom, I think the one responsible is the teacher.

Q
In this case, would that be Fay Edwards?

A
(By the interpreter)  Yes.

Q
[by Attorney Capua]  On another occasion, did you ever observe Marcos and the rest of the students playing on the playground by theirselves?

A
[Ms. Rodriguez]  One day, I went to the school to give Marcos a notebook, and I noticed that the children were playing all by themselves.


*  *  *  *  *

Q
[by Attorney Capua]  Ms. Rodriguez, what did you do after you saw Marcos and his classmates on the playground and you di not see Ms. Edwards?

A
(By the interpreter)  She said that she -- she noticed that -- she waited and noticed that there wasn't a lot of time left before the bell rang; and that when she did talk to Ms. Edwards, she said that she had gone to take a drink of water.

Q
Approximately how many minutes did you have to wait before you saw Ms. Edwards?

A
(By the interpreter)  About five minutes.  About five minutes.  She didn't last -- She didn't take very long.

Q
Ms. Rodriguez, did Marcos ever come home with a torn shirt crying, and he said that someone had torn it with some scissors.

Q
What did you do after Marcos told you that someone tore his shirt with scissors?

A
(By the interpreter)  I waited one day and then went to the principal and asked her why they had torn the -- the boy's shirt.

Q
Was Ms. Edwards present at this time with the conference with the principal?

A
(By the interpreter)  Yes.

Q
 What was Ms. Edwards' response?

A
(By the interpreter)  That boy was playing with some scissors, and that was the one that had torn -- or torn the shirt of the boy.

Q
Ms. Rodriguez, did you have concerns regarding Marcos' safety while he was assigned to Ms. Edwards' classroom?

A
(By the interpreter)  At first, I thought the child was okay, but I started wondering when they tore his shirt.

Quoting from Tr. @ 28-33, 39-40.  


In fact, had Ms. Rodriguez heard Respondent tell "the rest of the story" about the scissors incident, -- including how Respondent acted as a coward to avoid any peril to herself while little Marcos was threatened by the first-grade boy with the scissors, -- perhaps Ms. Rodriguez would have had more cause to "wonder" about Marcos' safety in Respondent's first-grade classroom:

A
[by Respondent]  ... Talking about this fellow that -- the child that did something with scissors to them, this little boy was -- had pointed scissors that he could use otherwise, too.  "And look -- look at me now.  I'll cut your -- cut your shirt off if you bother me.  I can also stab you with this -- with these scissors.  Look at the point on them."

Quoting from Tr. @ 462.  


Furthermore, Respondent's lackadaisical approach to teaching her first-graders foundational content (reading, writing, natural science, social science/history, and the like) needed for second and third grade preparation effectively handicapped her pupils for more than one school year, forcing some to repeat first grade
 and forcing others to play "catch-up", and forcing other teachers to juggle those students' "catch-up" predicaments with the need of other students to go beyond the handicapped level of Respondent's pupils.  See, e.g., Tr. @ 276.  Under Texas law Respondent's first-graders are entitled to a decent public education experience.  However, according to Principal Kircher, Respondent's first-graders were cheated out of a proper first-grade experience.  Accord, Tr. @ 276-277.  


A-2.


Respondent's disrespect for parents' rights is uncured.

Respondent willfully mutilated several class photographs prepaid for by parents os first-graders in Respondent's class.  Respondent indicated that her reason for doing this deed was her desire to cut herself out of the class photograph, because she looked so big in comparison with her first-grade students, a relative bigness that she characterized as that of a "monster" compared to her students:

Q
(by Attorney Capua)  Ms. Kircher, what's going on with [DISD Exhibit] No. 13 as to why it was given to you?

A
We had taken school class pictures where the teacher takes a picture with the students in her class.  Some parents had come to me real upset because Ms. Edwards had cut off both ends of the picture that they had already paid for, and so they had received a cut picture that they had -- that they had paid for, so they were very upset.

Q
Why did Ms. Edwards cut the [first-grade class] picture?

A
Well, she gave me this [indicating PX #13, dated March 30, 2000] -- this memo that said that this was the worst picture that she had ever [had] taken and that she looked like a monster, she wrote in there, that she was three times larger than her kids.  Well, they were first-graders.  She would be.  I would be, too. 

Q
Was it appropriate, in your opinion, for Ms. Edwards to cut herself out of the picture?

A
Totally inappropriate.

Q
Why?

A
-- especially because that's not her property.  Parents have already paid for that.  I may not like the way that I look when I take a picture with the students, but they pay for it, I'm in it, and that is their property , not mine to destroy.

Q
Did you prepare a response memo to Ms. Edwards concerning the picture as stated in Employer's Exhibit No. 14?

A
Yes, I did [indicating PX #14, dated March 31, 2000].


*  *  *  *  *

Q
(by Attorney Capua)  Ms. Kircher, what did you direct to -- to Ms. Edwards due to the fact that she had cut herself out of the picture?

A
I directed her -- Again, I explained -- I had talked to her before and said that she was responsible for those pictures, so she would have to pay for the six pictures that she destroyed, which is a total of $39.  And I requested her to pay that amount of money to Ms. Solares by April the 3rd [of A.D. 2000].  And I went ahead and ordered six more pictures for the students.

Q
Did Ms. Edwards ever pay you -- pay for -- pay the $39 for the pictures that she destroyed?

A
No, she didn't.

Q
In your opinion, do you think that was insubordination?

A
Yes, I do.

(Quoting from Tr. @ 252-253, emphasis added.  See also Tr. @ 431, in conjunction with PX #13, PX #14, and RX #7d.)  


This willful-destruction-of-parental-property event was followed by parental complaints, and then was followed by the principal's demand for a restitution payment of $39, and that in turn was followed by Respondent's refusal to pay for the destroyed photographs.  Respondent's deadline to pay restitution for the mutilated parents' prepaid class photographs was April 3, 2000, -- however, Respondent did not then pay the $39.  Respondent's default in failing to pay the $39 when it was due, perhaps, constituted "the straw that broke the camel's back"
 (or, at least, the penultimate "straw") as far as Principal Kircher was concerned.    


Interestingly, it was on the very next day, April 4, 2000, that Principal Kircher visited Respondent's classroom again and found the usual substandard "teaching", as documented by PX #15.  In particular, Principal Kircher observed a combination of other things in Respondent's classroom that illustrated continued insubordination by Respondent, with respect to teaching methods, and with PX #15 Principal Kircher says:


The majority of the children were off task, no classroom management evident.  I had sen[t] you to two days of Management training with Region X, and I did not see any evidence of strategies learned during the workshop implemented in the classroom.  You were no longer cop[y]ing Dr. Landry's lesson plans, but your lesson plans were not complete, you did not state objectives being introduced or taught, I only saw page numbers to [be] done by students.  In fact, you were not following your plans for the day.  After twenty minutes of having the students run, skip, and jump, you asked the students to sing a song.  The students did sing the song well, but I saw more time waste occurring.  You are not following my PGP [PGP = "Professional Growth Plan"] directives and th[is] is insubordination according to Board Policy.  Students in your classroom should be receiving a quality education and are not.  I will again make the recommendation to the General Superintendent that you be terminated. 
[emphasis added]

Quoting from PX #15 (April 4, 2000-dated memo from Mrs. Kircher to Respondent, following her 2:10 pm classroom observations that day), elaborated on by Principal Kircher's testimony (Tr. @ 254-259).


In addition to respecting the property rights of parents who pay for classroom photographs of their first-grade sons and daughters, Respondent owes at least a minimal duty of respect for the parental concerns that her students' parents have for their own children's physical safety, sense of emotional security, and educational progress.  This minimal level of respect due to the parents of her students, at the very least, means that Respondent should proactively (or at least reactively) communicate with the parents of children who engage in bullying behavior, so that parents can be informed as to how their own children are behaving at school.  See, e.g., Tr. @ 245.  

Several parents testified against Respondent at trial, some of them via a bilingual translator.  The problem of Respondent not communicating adequately with parents was raised repeatedly, but portions of Mr. Vasquez' testimony should suffice to illustrate how parental concerns and rights to be informed were not adequately handled by Respondent:

Q
(by Attorney Capua)  Can you tell us what concerns that you had regarding Martha while she was assigned to Ms. Edwards' classroom?

A
(by Mr. Vasquez) Several times she [i.e., his daughter, Martha] would come home form school, she was a little bit upset.  We couldn't understand why.  And then other days in the morning, she didn't want to go to school no more.  And my wife would argue with her why she didn't want to go.  She said little kids were hitting her in the classroom.  And she would tell my wife, and my wife would say, well -- I would tell her, "Go talk to the teacher, see what's going on or what."  And my daughter would say -- She would start crying.  She said, "But I already told you, and she told me not to be a tattletaler," you know.  She -- Those are her words what she described to us what was going on.  She was pushed, she was kicked, her books were thrown in the toilet.  At that point, I was having a real bad injury.  I fell off a roof.  I was five weeks in a hospital with my back broken.  I want to say about seven days after I was released from the hospital, my daughter was crying in the morning.  She didn't want to go to school.

Q
So what did you do?

A
Well, at that point, that morning, my wife -- I'll tell you what, you know, I had it, I had it.  I went into school.  My wife help[ed] me put my brace on.  I was in a walker.  It took me about 25 minutes from the parking lot to get inside the office because I couldn't hardly walk, but I was tired of seeing my daughter crying.

Q
So what did you do when you arrived at Zaragoza [Elementary]?

A
I went straight to the principal's office, and she was surprised to see me there because she had heard I had gotten hurt and all that and I just couldn't stand it no more.  And we walked in and we talked to her and everything and told her what was going on.  

Q
Did you tell the principal everything that you're telling the hearing examiner today?

A
Yes, everything, everything that [Martha] was telling us.  What made [me] real upset the following morning that my daughter didn't want to go to school no more.  The day before that, we even took the books where the little boys would -- they had threw it inside the toilet.  And she had the backpack full of water and the books were -- were wet.  We brought them in the following morning, and we shoed the principal.  And I told her that's not right.  I don't -- I mean, I was just fed up with it.  You know, where your daughter don't want to go to school no more because the kids are pushing her down and she sometimes all these scrapes where they was pushing her and she was scraping her hands falling on the concrete, falling in the gym.  Then when she called Ms. Edwards to the principal's office and she came in -- And what I'm saying, what got me real much upset, that she [i.e., Respondent] knew it.  She even told us right there in the office.

Q
How did you know that Ms. Edwards knew?

A
She told us.

Q
What did Ms. Edwards tell you?

A
When I started talking to her and I made a lot of comments what Martha was telling us and I would ask her and she by herself she said, well, yeah, it's been a couple of times that, you know, boys push her in the gym.  And she -- She's a little girl.  She's not a grown-up or nothing.  She's not a boy.  A boy would, you know, get up and hit you back.  My daughter was always crying.  And then I said, "How come you've never told the teacher?"  Right in front of her, Martha told her, "I've always tell her, but she stands me right beside her."  And that's when I told Ms. Edwards right there in that -- in Ms. Kircher's office, I told her, "I'll be honest with you, you're not a fit teacher because my daughter was not doing nothing."  She was taking -- She wants to sit down like the other kids in the desk, you know, play with the other kids and she was always -- she would tell her that she would have to stand right beside her because the other kids were hitting her.  She would sit at her desk, kids would be kicking her in the back, and that's when I told Ms. Kircher, I said, "Somebody don't do something about it, I am."

Q
So what happened at that point?

A
Ms. Kircher said that she would take care of it.  And right in front of her, she told her this is not the first time that she's had complaints about that.  That's when Ms. Kircher told me that.

Q
SO how was the situation handled?

A
They transferred my daughter to another room.  And after that, I don't know what happened, if --

Q
What about your daughter as it relates to her crying and not wanting to go to school?  Can you tell the hearing examiner?  Did that still continue after --

A
Oh, no.

Q
-- she was re-assigned?

A
We had never had no more complaints or problems or nothing about it.  She's been perfectly happy with the new teacher.  And I did -- I did told Ms. Kircher if something was not done about it, I was going to do something about it because I -- since I spoke to an attorney, he said, we are -- we can do something if we decide to do something because she's not a fit teacher.  And I'm sorry to say this, but she's not.  She even told us right there in Ms. Kircher's office that she did knew about it.  ....


* * * * *


I said, "Well, how come she hasn't done nothing about it?" 


* * * * *


And so if my daughter really got hurt or something and really broke an arm or something, then I was going to sue the school because that -- I mean, that's what got me real upset, that she [i.e., Respondent] knew about it, and why did my daughter have to pay when she was real fine with the rest of the little girls and everything?  Instead of moving the little boys or calling the parents of the little boys, bring them in and bring it to their attention, my daughter had to be transferred with new kids and everything like starting school all over.  That's not right.  

Quoting from Tr. @ 83-88.  


Mr. Vasquez is not unjustified in being indignant at learning that his daughter was repeatedly harassed by the bullying boys, and that Respondent knew all along that this was going on, yet Mr. Vasquez was not informed about this, nor did it appear that Respondent took any other responsible action to meaningfully correct this problem.   See, accord, Tr. @ 88, 246, 419-421.  


Moreover, Respondent's lackadaisical reaction to the toilet-dunking of little Martha's books likewise illustrated Respondent's lack of due care for her first-grade students' health or property:

Q
[by Attorney Ortiz]  ... What I want you to say is, what is your understanding of what happened to your daughter's books?

A
[by Mr. Vasquez]  Like Ms. Edwards was the one who told me in the office, when I mention it to her, she told me that she knew about it.  If you knew that my daughter -- her books got thrown in the -- in the toilet, why did you send her home with the same backpack full of water from the toilet bowl instead of taking the books out of there or cleaning the backpack or something?  Those were her words that she knew about it, and she didn't do nothing about it.

Q
She knew about it when?

A
The day it happened.

Q
Then at this principal's meeting with you, your wife and Ms. Edwards, did you ask Ms. Edwards why she didn't do something about it?

A
Because she said she didn't -- there were too many little boys.  And I recall she -- several times -- several times she told us in the office more than what we knew about -- that we knew what -- as far as things that were happening to my daughter.


*  *  *  *  *


-- as far as like -- These were her own words, what she told me right there in the office, and I recall hearing it.  She said those -- those are the same little boys that push her.  I'm like, "Oh, those are the same little boys and you've been knowing this for a while?  How come nothing's been done about it?"  The same little boys -- These -- I was like, "How long has this been going on that we didn't know about?"  She did knew about it, but nobody was doing nothing about it.  


*  *  *  *  *

Q
[by Attorney Ortiz]  I want you to -- to tell the judge each and every reason why you say Ms. Edwards is not fit to teach.

A
[by Mr. Vasquez]  For one, Martha's my daughter.  She's a little girl.  IN think, as a -- as a teacher, those little boys, instead of putting my daughter standing right there beside her and the little boys still get to sit right there in the desk, those boys should be taken out of the classroom and taken straight to the principal's office and bring to attention to their parents, not my daughter being punished because that's like a punishment.  You're going to keep her from playing with everybody else because she's not -- she's being pushed, she's being harassed by other kids?  Kids -- She was sitting, and they would pull her hair?

Q
Okay.  Any other reason?

A
I'm -- I'm going to make this comment.  If she gets rehired, I'm going to get an attorney because there's other kids that were being neglected in that room.

Quoting from Tr. @ 90-92.  Clearly, Respondent's failure to handle classroom management problems and Respondent's lack of diligence in maintaining adequate parent-teacher communications contributed to Mr. Vasquez' loss of confidence in how Zaragoza Elementary is being operated, to the point that he says he will sue (the school/DISD) if Dallas ISD "rehires" Respondent as a teacher.  Tr. @ 92.

Another parental right that Respondent repeatedly treated with less than due respect was the parents' right to reasonable access to meaningful information on the academic progress of their own child, much (if not most) of which should be accomplished by required record-keeping within the teacher's grade-book:

Q
[by Attorney Capua] What about [Respondent's] grade book?  Did you observe any problems regarding the grade book?

A
[by Principal Kircher]  It wasn't complete.  For your grade book, also, one of my -- that we worked together, one of the direct[ives] said that you have two grades -- at least two grades per subject per week and that they're labeled with a date and also the objectives that are being taught, and that -- she didn't have that in her grade book, so then you're not able to know whether they match with the plans or not because they have to coincide, you know.  Was she reteaching something, was she introducing something, have they mastered it, things like this.  And when parents come in, this is for their documentation to see whether -- to see whether -- how their children are doing, you've got something to show them.

Q
So would it be fair to say that if a parent came in her classroom, the parent would, more than likely, not have any knowledge as to where their particular child was at if the grade book was incomplete?

A
Yeah.  If they came back and thought that something wasn't fair, she wouldn't have her documentation to show them that she had indeed taught this and the child had either learned it or not learned it and she had retaught something again if it hadn't been mastered.

Quoting from Tr. @ 222-223.  Thus it appears that Respondent's on-the-job derelictions of duty have negatively impacted her students, as well as negatively affecting those students' parents, including Respondent's failure to provide information (e.g., about behavior issues) and Respondent's failure to keep ready information (e.g., grade-book information) that parents have a right to know about their own children's educational progress.


A-3.


Respondent's disrespect for her colleagues is uncured.

One of the reasons why a teacher is required to submit lesson plans on a timely basis is to facilitate continuity in the event of the teacher's absence, i.e., the substitute teacher needs to know what the students are in the midst of learning, what they are supposed to be learning next, etc.:

Q
(by Attorney Capua) Ms. Kircher, in the first paragraph [of PX #3], I believe you're discussing a classroom visitation as it relates to lesson plans; is that correct?

A
That's correct.

Q
 What did you observe?

A
That [Respondent's] plans weren't completed, that they started from August 23rd to 27th, August 30th to September 3rd, then they jump to October 11th through the 14th.

Q
Is there a problem with that?

A
Well, there is because you have to do planning for the week.  If you don't have your lesson plans in place, it's almost impossible just to walk in and wing it and say, "I'm just going to do this today" because that's going to ... cause a lot of discipline problems if you're not prepared and ready to -- to effectively teach a lesson.

Q
Would it be a problem as it relates to a -- if a substitute was going to come into Ms. Edward' classroom?

A
They would have no plans to follow and --

Q
So what would happen then?

A
Well, then the substitute would call me and tell me that there was no plans in the classroom and what was she supposed to do, and probably another first-grade teacher, another team member would then -- I directed them, too, to have a separate folder with like lesson plans for a substitute, and so probably one of the first-grade teachers would -- would let a substitute use that -- implement that in the classroom.

Q
Where were the lesson plans supposed to be located in Ms. Edwards' classroom as well as other teachers' classrooms?

A
 On their desk.  If they were using a long table on the side for their instruction, that would be all right, too, as long as they were visible and -- and ready for someone to come in and look at.

Q
Were Ms. Edwards' lesson plans on her desk very often; do you recall?

A
No.

Quoting Tr. @ 220-222.  Respondent's lesson planning was an ongoing problem for Principal Kircher:


On October 14, 1999, I visited your room at 9:20 a.m.  Your lesson plans were not complete, you had August 23-27, August 30th to September 3rd, then you jumped to October 11 through the 14th of October.  Your grade book was visible but not complete.  Planning must occur in order to deliver effective teaching, and record keeping is essential as part of your documentation that you have introduced and taught skills required in that grade level.

Quoting from PX #3, a memo from Principal Kircher to Respondent dated October 14, 1999.


Respondent's lesson planning problems led to another instance of disrespect for the authorship rights of one of Respondent's teacher colleagues, as a result of Respondent whiting out that teacher's name and substituting her own name upon a lesson plan submitted to Principal Kircher, under circumstances suggesting that Respondent's design was to fool Principal Kircher into thinking that the plans were drafted by Respondent and would be used by her in Respondent's classroom teaching -- which was not true:

A
[by Principal Kircher] ... I asked Ms. Edwards to start turning in her lesson plans to me on a weekly basis to make sure that something was available in case she was not there.

Q
[by Attorney Capua]  Were you aware that Dr. Cathy Landry [another first-grade teacher at Zaragoza] was assisting Ms. Edwards by giving her a copy of her lesson plans?

A
Not at the beginning because it -- Dr. Landry's, I think, were in print, also, or -- or in print and Ms. Edwards has a real neat handwriting, a very, very neat handwriting and you can tell hers when you look at them.  But after a while -- I believe Dr. Landry turned in the lesson plan to me, too, and they were the same.  And the only thing that had happened is that [Respondent] had whited out Dr. Landry's name and her -- and put her name in -- in Dr. Landry's place.

Q
What was your opinion on Ms. Edwards doing that?

A
Well, that's part of -- of the roles and responsibilities of a teacher, also.  You have to be able to not only to -- to handle management, but you have to be able to plan and implement effective lessons in teaching in the classrooms.  And if she was not able to plan for herself and had to use somebody else's plans, then she's not doing her part -- what she's responsible for because she's responsible for setting up those -- writing up those lesson plans and implementing the lessons.

Q
When you made your observations of Ms. Edwards during the fall of 1999, did you observe her following or not following her lesson plans?

A
Not following them.  ....


Dr. Catherine Landry is a colleague of Respondent's at Zaragoza Elementary School.  Dr. Landry, out of professionally motivated helpfulness and team spirit, provided Respondent with assistance in lesson planning and in educational materials provision.  Respondent's response to this help, from a fellow teacher who "went the extra mile" to bolster Respondent's ailing job performance, effectively mocked this teammate's assistance.   See, e.g., Tr. @ 121-122.  Moreover, Respondent ignored the educational materials provided, feigning that she was using them, even though circumstantial evidence indicates that she was speaking falsely about this.   See, e.g., Tr. @ 224.  


Worse, however, was Respondent's willingness to plagiarize the lesson plans provided to give here ideas, without authorization of the author (Dr. Landry), in a context that constituted a forgery-like false pretense designed to deceive Principal Kircher both as to (a) who authored the lesson plan and (b) whether the tendered lesson plan actually reflected a truthful indication of what Respondent intended to teach in the classroom:

Q
[by Attorney Capua]  In your opinion, was it appropriate ... for Ms. Edwards to whiteout your name on the lesson plans?

A
[by Dr. Landry] No, I did not feel it was appropriate.

Q
Can you tell the hearing examiner why?

A
I furnished the lesson plans to [Respondent] mainly to help the children because I was familiar with the first-grade curriculum, and this was to give her some guideline as to the flow of the curriculum to be sure that we were covering the objectives required by the state.  And I was hoping that my experience and my willingness to do this, which took, you know, little or no extra effort on my part, would help the children in her classroom.  And the intention was that she would take that as a guide and write her own lesson plans from that.  



And the easy I discovered it [i.e., Respondent's forgery-like alteration that plagiarized Dr. Landry lesson plans in Respondent's name] was -- that she was actually turning in my copy, is that her mailbox was near mine, and I evidently -- the administrator had returned a copy of her plans after she submitted them to Ms. Kircher, and I glanced down as I received my mail and saw my handwriting on the lesson plans that were in her mailbox, and that's how I realized that she was turning in my lesson plans without changing them.

Q
Did you ever give Ms. Edwards the authority to turn in your lesson plans as her lesson plans?

A
No.

Quoting from Tr. @ 121-122.

Other hindrances that Respondent repeatedly caused to her fellow teachers included shirking her teaching obligations,
 so that other teachers, eventually,
 would be required to try to remedy the students unpreparedness for academic objectives
 that should have been successfully addressed in Respondent's classroom:

Q
[by Attorney Capua]  Did [Respondent] teach sixth grade for the full year [of 1997-1998]?

A
[by Principal Kircher]  No.

Q
How long did she teach sixth grade during '97-'98?

A
She was in there approximately four weeks.

Q
Why was she only there four weeks, if you recall?

A
If I recall?  Because when we would go in -- when I would go in to make classroom observations, the kids were turning the lights off and on in the portable, they were jumping on top of the desks, and there was no instructional focus in -- in the classroom.  So her peers, other sixth-grade teachers came to me and were concerned, as well as myself, so what I did was I placed her in a room -- a small room where we have speech therapy and assigned her tutoring -- a tutoring position.  And so what she did was to tutor three or four kids every 30 minutes for that year.

Q
That's how she completed the 1997-1998 school year?

A
That's correct.

Q
And what about 1998-1999 school year?  What was she assigned?

A
She was assigned first grade again because that was a complaint -- because I took her out of the sixth grade and put her in as -- as -- for tutoring, those sixth grades had 35, 34 children in each classroom, and so the teachers' concerns --

HEARING EXAMINER:
Excuse me.  How many?

A
[by Principal Kircher]  35, 36.

HEARING EXAMINER:
In a classroom?

A
In a classroom.  So the teachers came to me and asked me -- and asked for -- or just commented, complained that it was unfair, that if she was to be in there, they felt that she should have a regular classroom just like everybody else did.  SO I made the decision the next year, and I put her in first grade.  Since she had prior experience [i.e., in 1995-1996 and in 1996-1997 -- see Tr. @ 209] in first grade, I placed her in a first-grade classroom.

Quoting from Tr. @ 209-211.  Accord, see also Tr. @ 123-124, 138.  


Testimony by Dr. Landry, about a year prior to Principal Kircher's arrival at Zaragoza, showing that other teachers bearing part of Respondent's unmanaged work-load was not the first time:

A
[by Dr. Landry]  The principal took the children from [Respondent] Edwards' classroom, he divided those children between another teacher and I because there were so many parents that complained about her teaching.  And at that point, I had to go to the union because 22 was the state required number you're supposed to have in your classroom.  I had reached the numbers of 28, and it didn't appear to be an end of it.  So the other teacher and I went to the alliance, and we said, "we've had enough.  We -- This lady has -- is -- needs to do her job because we are over the state limit."  She has a small amount of children in her room.  We were way over the state limit.  "This has got to stop."  So they said, "You have great grounds for a grievance.  Would you like to start that procedure?"  We said, "No.  Here it is April.  By the time we go through a grievance procedure, the school year will be over.  It really won't help us at all."  "But we would like you to write a letter to the principal saying that we have come to you with this grievance, and we would like this to stop immediately."  They did, and the principal did receive the letter and he stopped taking children at that point from [Respondent] Edwards' class and dividing them.

Quoting from Tr. @ 138-139.

A-4.


Respondent's disrespect for her supervisors is uncured.

Respondent's disrespect for Principal Kircher's authority was not limited to Respondent's forgery-like deception in lesson plan "preparation" (noted above).  Respondent's disrespect for Principal Kircher's authority was illustrated in many contexts, manifested in insubordination that effectively belittled Principal Kircher's office and directives.  See, e.g., Tr. @ 213 (locked door); Tr. @ 216, 268-269 (refusal to exert meaningful efforts to stop attacks or fights involving first-graders); Tr. @ 226, 243-244 (refusal to follow directives regarding teaching methods); Tr. @ 239 (denying every detail of Principal Kircher's memo, when such a global denial could not be asserted then in good faith by Respondent); Tr. @ 241-242 (suggesting medication to a parent, and suggesting special education to a parent, in gross deviation of the proper procedure for doing such, which was contrary to Respondent's scope of authority as defined by Principal Kircher and the ISD); Tr. @ 246, 257-259 (rejecting the substance of her assigned PGP in bad faith); Tr. @ 253-254 ( refusal to pay $39 restitution for Respondent's misconduct in willfully mutilating class photographs prepaid by parents of first-graders); Tr. @ 270-273, especially @ 271-272 (Respondent dodging the rules regarding medical leave absences so she could sneakily get there grades caught up, which should have been kept current anyway); etc.  


Furthermore, in the case of Respondent's insubordination regarding misappropriating report cards when she was not cleared to return to work form her medical leave, the misappropriated report card problem was circumstantially exacerbated by Respondent's election to live without a telephone (a choice Respondent appears to have made so that Dallas ISD administrators can't "bother" her).


Moreover, in one instance involving pornographic writing and a safety-related issue that a parent inquired about,
 Respondent requested that the parent (Ms. Monsivais) not contact Principal Kircher, saying, "I want everything to stay between us.  I don't want you to say anything."  (See Tr. @ 71, within the general context of Tr. 71-75, along with Tr. @ 46.)  This action showed a disturbing degree of Respondent's disrespect for and undermining of Principal Kircher's authority as the school principal.


In contrast to Respondent's lack of due diligence and lack of serious commitment to the serious educational needs of the first-graders, Principal Kircher takes her instructional leadership responsibility very seriously (see Tr. @ 258).  In fact, Principal Kircher undertakes her responsibilities so seriously that she once erred on the side of over-protective super-sensitivity regarding her school-children's dignity.  See Tr. @ 331-332.  Lamentably, even minimal protectiveness by Respondent has not been illustrated by any credible evidence in this case, much less any erring by Respondent on the side of over-protectiveness.  See, e.g., Tr. @ 216, 268-269. 


Thus, despite the extremely conscientious and patient efforts of Principal Kircher, Respondent continued to function -- on the job (and for top pay) -- her way and her way only.  See, e.g., Tr. @ 253-258, 277. 


B.


Respondent failed to proactively solve discipline problems.

Many of the witnesses observed and faulted Respondent for her failing to proactively and effectively solve discipline problems that arose within her classroom.  Accord, see Tr. @ 39-40, 45, 269, 322, 462.  In fact, it is not an unreasonable stretch of logic to infer from the evidence that Respondent's passivity and unfairness in addressing class discipline problems has fertilized the microcosmic "reign of terror" that has, for much too long, chaotically dominated the student-to-student dynamics in her class.  See, e.g., Tr. @ 216-217.

C.


Respondent often failed to take safety issues seriously.

Respondent's refusal to take reasonable action to break up fights and to physically separate bullies from their victims, despite the fact that Respondent is an adult and the children involved are only first-graders, is an outrageous example of her callous indifference towards the safety needs of her first-grade students.  See, e.g., Tr. @ 26, 216-217.  


Ironically, Respondent was bothered about her own physical size as she appeared in the classroom photographs that she So, why is it that her relatively "monstrous" size (to borrow her own label in PX #13) was not enough for her to physically intimidate her first-graders into ceasing physical fights that routinely were broken up only after she buzzed the vice-principal to come rushing over to intervene? 


In effect, Respondent has been continuously willing to risk bodily harm occurring to her first-grade students
 (even when one is threatening to misuse scissors on another's clothing, or when one is yelling "I'm going to kill you!" as he hits and/or kicks another), -- rather then Respondent put her own self at physical risk, of possibly being kicked, by her physically intervening to break-up a first-grade fight or attack.


Respondent's excuse is unacceptable -- she fears that she might be "sued" if she physically touches a first-grade student.
  Elsewhere in Respondent's testimony she indicates that here real reason is that she might get kicked herself in the process of stopping a fight.
  Then elsewhere, Respondent claims that she is physically fit to "handle whatever's necessary physically" to do her job effectively.
  Respondent, once again, is not consistent or reliable in her testimony on this topic.
  Due to Respondent's more obvious lies in other contexts, I opine that Respondent is once again lying, to "save her own skin" (as opposed to her trying to save the skin of a first-grader threatened by scissors, etc.).


Under the circumstances, it appears that the real reason that she merely talks and buzzes for the principal (or the assistant principal), to come rushing to her classroom to intervene, is that she is too self-centered and/or too lazy
 to exercise even a minimal level of responsible adult management of and professional care for her little first-graders.


D.


Respondent's repeated insubordination is still uncured.

Respondent's habit of insubordination was proven by over-kill examples of testimony by Principal Kircher.   See, e.g., Tr. @ 213 (locked door); Tr. @ 216, 268-269 (refusal to exert meaningful efforts to stop attacks or fights involving first-graders); Tr. @ 226, 243-244 (refusal to follow directives regarding teaching methods); Tr. @ 239 (denying every detail of Principal Kircher's memo, when such a global denial could not be asserted then in good faith by Respondent); Tr. @ 241-242 (suggesting medication to a parent, and suggesting special education to a parent, in gross deviation of the proper procedure for doing such, which was contrary to Respondent's scope of authority as defined by Principal Kircher and the ISD); Tr. @ 246, 257-259 (rejecting the substance of her assigned PGP in bad faith); Tr. @ 253-254 ( refusal to pay $39 restitution for Respondent's misconduct in willfully mutilating class photographs prepaid by parents of first-graders); Tr. @ 270-273, especially @ 271-272 (Respondent dodging the rules regarding medical leave absences so she could sneakily get there grades caught up, which should have been kept current anyway); etc.  

.  What is particularly disturbing about this insubordination is the lack of any meaningful (much less credible) expression of apology or regret on the part of Respondent.   

Q
[by Attorney Ortiz]  I would like to find out from you, in your opinion, the type of teaching job that you did for the 1999-2000 school year?

A
[by Respondent]  It's good.

Q
Okay.  So overall, you're telling me that you thought you did a good job?

A
Yes.

Quoting from Tr. @ 473.  


Later in Respondent's testimony she specifically addressed the issue of whether she even needed the remediation plan Principal Kircher previously put her on (during the 1999-2000 school year):

Q
[by Attorney Capua]  In regard to Employer's Exhibit No. 10, in your opinion, do you feel that you needed any growth in the area of classroom management?

A
[by Respondent]  No.  [emphasis added]

*  *  *  *  *

Q
[by Attorney Capua]  Regarding Employer's Exhibit No. 10, in the area of curriculum, do you feel, in your opinion, that you needed any growth?

A
[by Respondent]  No.  [emphasis added]
Q
So since you answered that, in your opinion, you don't need any more growth in the area of classroom management and you don't need any more growth in the area of curriculum, if this hearing examiner were to recommend that your job not be terminated, I think you would agree with me that you wouldn't do anything differently during the next school year because, in your opinion, you don't need any growth?  Would you agree with that statement?

A
May I say what I think or not?

ATTORNEY ORTIZ:
Just answer the question.


*  *  *  *  *

A
[by Respondent]  Well, ask me again.

Q
Okay.  You stated to all of us that, in your opinion, you do not need any areas of growth in classroom management and discipline and that you do not need areas of growth in curriculum, so would you agree with me that if this hearing examiner recommended that your employment not be terminated, that you would not do anything differently in the classroom as it relates to classroom management and discipline and curriculum because, in your opinion, you do not need any growth?

A
I -- What I would need to straight -- stick out with all of this would be better administrative support, and then -- so if I had that , I think I would not need anything else.  I think I did not get good administrative support at all.

Q
So in your opinion --

A
And I felt like I was on my own and left alone to do everything without this -- with being told, "I don't even want you here to begin with.  I don't want you anywhere around."

Q
So in your opinion, you were doing a good job; it was the administration who was causing you the problem?

A
Right.  [sic]

Quoting Tr. @ 519-521.  It is this kind of hopelessly outrageous and self-righteous testimony, in light of the totality of all of the evidence (only highlights of which have been include in this document) that convinces me beyond even a reasonable doubt that this teacher will not allow herself to become remediable anytime within the near future.  


E.


Respondent's first-grade students are the educational losers.

When chaos reigns in the classroom -- as it has for months with Respondent, --  it is the learning environment that is sacrificed.
  When the learning environment is not conducive to continual and effective learning, and when student evaluation processes (such as report card documentation) are left half-done,
 both of which categories of performance defaults have characterized Respondent's first-grade teaching performances, the educational progress of the students is likewise sacrificed.  


The typical "chaos" in Respondent's classroom was described by Assistant Principal Clifford Logan:

Q
[by Attorney Capua]  What were your observations in Ms. Edwards' classroom relating to classroom management and discipline?

A
[by Assistant Principal Logan]  It was more or less kind of lack of management because a lot of times kids were just doing their thing, throwing, screaming and that type of thing, hitting and turning on the water in the bathroom.


*  *  *  *  *

Q
Did other teachers at the building have discipline problems like Ms. Edwards did -- 

A
There was some --

Q
-- on a regular basis?

A
Yeah.  Not on a regular basis.

Quoting from Tr. @ 152-153.  


Later in Assistant Principal Logan's testimony he focused expressly on the relationship between the "chaos" in her classroom and his opinion that her classroom was not conducive to learning:

Q
[by Attorney Capua]  Did you observe Ms. Edwards teaching a lot of academics when you would observe her class?

A
[by Assistant Principal Logan]  No, no.


*  *  *  *  *

Q
In your opinion, do you think Ms. Edwards' classroom was conducive for learning?

A
No.

Q
Can you tell the hearing examiner why, please?

A
Pardon?

Q
Can you tell the hearing examiner why you do not think her classroom was conducive for learning?

A
It was chaos.  Most of the time, kids were up running, playing in the classroom, yelling at each other, fighting with each other.  That type of thing was going on most of the time.

Quoting from Tr. @ 155-156.  


Unlike some older students, first-grade children are not likely to force themselves, as a matter of self-discipline and self-motivation, to avoid learning distractions so that they can be sufficiently educated for higher education and/or for workplace opportunities.  If the classroom climate is chaotic, do not expect first-grade children to learn much on their own.  Tr. @ 276-277.  


Moreover, Respondent's conduct in requiring the toilet-contaminated books to be returned, wet, in the victim girl (Martha)'s backpack constituted bad teaching practice, because unsafe sanitation "science" was role-modeled thereby.  See, e.g., Tr. @ 420 ("It was just water").  In other words, by her role-modeling conduct, Respondent incorrectly taught that toilet-bowl waters were sufficiently sanitary to justify requiring the victim student to return home with the toilet-contaminated books inside her backpack, unsanitized and not insulated within a water-proof container.  See, e.g., Tr. @ 90.  


The more seriously worse toilet-bowl "lesson" taught by Respondent, by her role-modeling to her first-grade students, is her "lesson" (taught by default, if not more actively) that bullied victims will not be protected by the school system, which is a "lesson" that diminishes the classroom environment's conduciveness for learning if one is a weaker or smaller first-grader.  Thus, this "lesson" in classroom "fairness" handicaps the small child's confidence level that learning is what classroom dynamics is all about, because that small child must focus valuable thinking energy on survival skills (after recognizing that the teacher will not rescue him or her from any first-grade bully who may attack by kicking, jumping on or tackling from behind, hitting, pulling hair, scissoring clothing, etc. -- Tr. @ 216-217).  How is a first-grader supposed to concentrate on academics in that fearful environment?  Accord, see, e.g., Tr. @ 90-92, 94-96.  


Moreover, the first-grade students who are victims of bullying are not the only educational losers in such a scenario.  Why?  -- because this same role-modeled "lesson" also simultaneously teaches the bullies that their behavior will not be effectively challenged or consequentially dealt with by the school system, which is a "lesson" that conflicts with future educational performance requirements for those bullying-prone students.  Respondent was being paid, in part, to redirect the off-task behavior of bullies, but she appears to have never earned her pay on that score.   See, e.g., Tr. @ 216-217.  


Adding insult to injury, Respondent later conferred with the victim child's father, who demanded an explanation from the school principal and Respondent, and Respondent then clearly indicated that frequent bullying of man's daughter occurred in Respondent' classroom, and that Respondent knew it.  Tr. @ 90-96.  Respondent further told the complaining parent that Respondent routinely ostracized the girl from the rest of the classroom, by requiring the first-grade girl to stand in the front of the room by Respondent, as opposed to Respondent ostracizing or removing the bullies.   Tr. @ 94-96.  This repeated practice prevented the innocent victim from enjoying an ordinary classroom experience sitting at her own desk, while it simultaneously confirmed to the bullies that they would not be ostracized or removed ("put in time-out") or otherwise experience corrective consequences for their bullying behavior.  Tr. @ 92.  In fact, the evidence in its totality indicates that Respondent never made it a practice to contact the parents of bullies about their violent misbehavior at school.  Tr. @ 216, 268-269 (refusal to exert meaningful efforts to stop attacks or fights involving first-graders); Tr. @ 246, 257-259 (rejecting the substance of her assigned PGP in bad faith).


Rather, Respondent's strategy for minimizing parental confrontations was to brow-beat the innocent victims, such as Martha, as "tattle-tales" -- a classic case of faulting the victim for the wrong of the wrongdoer.  Tr. @ 84 ("But I already told you, and she told me not to be a tattletaler").

III.   FINDINGS OF FACT

In addition to findings of fact expressly noted or necessarily implied by the foregoing discussion, the following findings of fact are hereby submitted.

1.
Respondent has had a "term contract" with Dallas ISD.  (See Tr. @ 19, where Respondent's attorney says "yes, yes, yes" to this hearing examiner's question as to whether this case is about a "term contract".)  

2.
Respondent was employed to teach first-graders at Zaragoza Elementary School in Dallas during the 1999-2000 school year under the direct supervision of Principal Evangelina Kircher.

3.
Respondent has been unduly disrespectful of the authority of her school principal, as has been repeatedly demonstrated by many and serious acts of insubordination that are unbecoming of any teacher in a public school district.

4.
Respondent practiced no meaningful or effective classroom management methods likely to prevent physical injuries to Marcos R., despite Dallas ISD policies and Principal Kircher's directives which would likely have prevented Marcos' injuries if Respondent had complied with the Board policies and with Principal Kircher's directives; as direct result of Respondent's non-compliance with Board policies and her non-compliance with Principal Kircher's directives Marcos has suffered educational neglect, physical indignities (e.g., being kicked
), and physical mistreatment from other first-graders that have handicapped his classroom experience from being conducive to efficient and positive learning opportunities.

4a.
Marcos' sufferings in Respondent's classroom during 1999-2000 include his being allowed to run off the school premise after being left in Respondent's care,
 later being left unattended on the school playground while Respondent went somewhere out-of-sight to get herself a drink,
 and being bullied many times with one of the results being physical harm to this body, while Respondent took no meaningful or effective action to protect Marcos. 

4b.
Marcos' sufferings in Respondent's classroom during 1999-2000 also include his being threatened with scissors by another first-grade boy, resulting in Marcos' clothing being damaged by the boy's scissors, while Respondent took no meaningful or effective action to protect Marcos,
 much less to taking any meaningful disciplinary action regarding the boy who so dangerously misused the scissors.

4c.
Marcos' mother reasonably feared for Marcos' safety while he was in Respondent's first-grade classroom.

5.
Respondent practiced no meaningful or effective classroom management methods likely to prevent physical injuries to Angel M., despite Dallas ISD policies and Principal Kircher's directives which would likely have prevented Marcos' injuries if Respondent had complied with the Board policies and with Principal Kircher's directives; as direct result of Respondent's non-compliance with Board policies and her non-compliance with Principal Kircher's directives Angel has suffered educational neglect, physical indignities, and physical mistreatment from other first-graders that have handicapped his classroom experience from being conducive to efficient and positive learning opportunities.

5a.
Angel's sufferings in Respondent's classroom during 1999-2000 include his being subjected to torn clothing, beatings that left bruises on his face, and scratching that left fingernail markings on his back,
 while Respondent took no meaningful or effective action to protect Angel, much less to meaningfully discipline the boys who mistreated Angel.

5b.
Angel's mother reasonably feared for Angel's safety while he was in Respondent's first-grade classroom.

6.
Respondent practiced no meaningful or effective classroom management methods likely to prevent physical injuries to Martha, despite Dallas ISD policies and Principal Kircher's directives which would likely have prevented Marcos' injuries if Respondent had complied with the Board policies and with Principal Kircher's directives; as direct result of Respondent's non-compliance with Board policies and her non-compliance with Principal Kircher's directives Martha has suffered educational neglect, physical indignities, and physical mistreatment from other first-graders that have handicapped her classroom experience from being conducive to efficient and positive learning opportunities.

6a.
Martha's sufferings in Respondent's classroom during 1999-2000 include her being repeatedly kicked and having her books dropped into a toilet-bowl by bullying boys, as well as being told by Respondent not to be a "tattle-tale", while Respondent took no meaningful or effective action to protect Martha, much less to meaningfully discipline the bullying boys.

6b.
Martha's father reasonably feared for Martha's safety while he was in Respondent's first-grade classroom, as well as becoming understandably outraged by the unfairness that characterized Respondent's failure to address discipline problems in her class such as out-of-control bullying abuses of some boys against smaller classmates such as Martha.

7.
By virtue of an assignment from Zaragoza Elementary School's principal (Evangelina Kircher), Rosa Maria Rojo, a lead reading teacher for Dallas ISD, tried to aid Respondent:



(a) in improving Respondent's curricular teaching skills, such as by trying to aid Respondent's usage of teaching methodologies (e.g., a Word Wall, topic-oriented learning "centers", etc.) designed to effectively involve small children in learning various first-grade subject-matter; as well as 



(b) in improving Respondent's classroom management skills, by advice and by role-modeling; 


however, Respondent did not want to learn much from Ms. Rojo about either teaching curriculum or about classroom management methods; consequently, Respondent succeeded in not learning much of either from Ms. Rojo.

8.
By virtue of an assignment from Zaragoza Elementary School's principal (Evangelina Kircher), Clifford Logan, Assistant Principal at Zaragoza Elementary, tried to aid Respondent in resolving Respondent's classroom management crises, which recurred almost daily and sometimes more than daily (such as stopping fights between the children) designed to effectively involve small children.

8a.
Respondent did not want to learn much from Mr. Logan about classroom management methods; consequently, Respondent succeeded in not learning much of such from Mr. Logan.

8b.
Mr. Logan opines that Respondent should be terminated by Dallas ISD, so that she does not perpetuate her chaotic and unsuccessful teaching practices to the detriment of the school-children of Zaragoza Elementary , since such elementary students are not learning at a decent level with Respondent.

9.
Dr. Catherine Landry, a former education administrator, and currently a first-grade teacher at Zaragoza, on her own initiative (motivated by helpfulness as a Dallas ISD team-player, as well as motivated by a genuine concern and compassion for the children in Respondent's first-grade class), tried to aid Respondent:



(a) in improving Respondent's curricular teaching skills, such as by trying to aid Respondent's ability to draft lesson plans; as well as 



(b) in improving Respondent's curricular teaching skill skills, such as by lending Respondent materials useful for teaching the subject that first-graders at Zaragoza are supposed to be learning; as well as 



(c)
in improving Respondent's classroom management skills for working with first-grade students;


however, Respondent did not want to learn much from Dr. Landry about either of such skills regarding teaching curriculum, or about classroom management skills; consequently, Respondent succeeded in not learning much of anything from Dr. Landry.
.

9a.
Respondent misled Principal Kircher into thinking that lesson plans authored by Dr. Landry were actually authored by Respondent; Respondent accomplished this false pretense by a forgery-like usage of white-out whereby she substituted her name on lesson plans that originally had Dr. Landry's name thereon; this was an intentional misrepresentation (1) because it deceptively identified the lesson plans as Respondent's and (2) because when Respondent submitted the forgery-altered plans to Principal Kircher, which deceit was later discovered by Dr. Landry (and stopped), Respondent then had not present intention to actually implement "her" lesson plans in practice, i.e, in Respondent's classroom (in fact, Respondent did not implement those lesson plans in her own classroom), such that Respondent's true intent was to merely satisfy Principal Kircher's requirement that lesson plans be submitted; thus, Respondent was acting deceptively so that she could evade classroom-time accountability to her principal.

9b.
Dr. Landry opines that Respondent should be terminated by Dallas ISD, so that she does not jeopardize children.

10.
Despite the fact that Respondent claims to be healthy enough to serve as a first-grade teacher, Respondent is adamant that she is unwilling to physically intervene when a first-grade boy is hitting or otherwise hurting a first-grade girl, because Respondent is unwilling to run the risk that in the process of separating the attacker form the victim she herself might get kicked; rather, Respondent is satisfied with merely buzzing an administrator by pushing the electronic "panic button" and waiting for an administrator to come break up the beating or such other agonistic encounter that Respondent will try to mitigate by words only.

10a.
Respondent's refusal to try to physically intervene as a form of protective care for bullied first-graders in her classroom has resulted in needless physical injuries to first-grade children, as well as a chaotic first-grade "reign of terror" in miniature, such that Respondent's classroom climate is not conducive for first-grade learning experiences, much less for effective learning experiences at the first-grade level.

10b.
Respondent's cowardly and selfish refusal to try to physically intervene as a form of protective care for bullied first-graders in her classroom is educational malpractice under the circumstances, as well as constituting an ongoing pattern of insubordination to Principal Kircher, an ongoing failure to properly supervise her first-grade students, and also serves an effective means of teaching bullies that they can run amok in Respondent's classroom without genuine concern for accountability (until an administrator arrives), since the children most likely to receive any negative treatment by Respondent are the "tattle-tales" who complain about being bullied, abused, and threatened.

11.
Respondent is not effective at teaching first-graders higher order thinking skills, especially as such skills apply to social dynamics and social ethics.

12.
Respondent's lecture-based teaching style and teaching methods are largely impractical for the developmental stage at which most first-graders learn, albeit her concern that children do learn the skill of listening is a commendable concern on her part;  however, if Respondent would seriously practice the skill of listening to her own administrative superiors (and their designees, e.g., Ms. Rojo), Respondent could have accomplished so much more for her students.

13.
Principal Evangelina Kircher quickly and correctly recognized that Respondent's professional performances (and her lack of performances) as a first-grade teacher was woefully "off-task" to the detriment of the school-children entrusted her charge.

14.
All discussion points above that contain expressed or implied findings of fact are hereby incorporated into this list of Findings of Fact -- by reference, -- including those facts necessarily implied by and/or expressly discussed in the foregoing discussion of Respondent's insubordination to Principal Kircher, as well as Respondent's behavioral patterns of acting in ways that demonstrates disrespect for the rights and responsibilities of her first-grade students, those students' parents, Respondent's professional peers (e.g., Dr. Landry), and Respondent's administrators (e.g, Principal Kircher).

15.
Respondent has substantially failed to practice the standard of competence, in the area of curriculum planning and teaching (including lesson cycles, use of learning centers, etc.), that is proper for a Dallas ISD teacher.

15a.
Respondent has substantially failed to practice the standard of competence, in the area of student progress evaluation and record-keeping (e.g., report card updating, portfolios, etc.), that is proper for a Dallas ISD teacher.

15b.
Respondent has substantially failed to practice the standard of competence, in the area of classroom management and student discipline (e.g., effective fight-stopping, effective follow-up discipline to deter bullies from being motivated to bully again in the classroom, redirecting the behavior of off-task children who try to harass other students trying to learn, etc.), that is proper for a Dallas ISD teacher.

16.
Respondent has an unreliable and distracted memory about what courses and programs she has taught in recent years.

16a.
Respondent has an unreliable practice of cover-your-actions excuse-manufacturing that much of her testimony is both untrustworthy, misleading, and sometimes flat-out false.

17.
Respondent hates to see perfectly good food wasted; however, the reason why she volunteered for lunch-room duty was moreso that she could thereby grab up unopened and unwanted food (desserts, milks, etc.) that she could consume later, rather than being motivated primarily by a desire to be around little children.

18.
Respondent appreciates and likes children who don't cause her trouble; Respondent often teaches her students to sing songs, some of which testimony indicates were sung quite well.

19.
Respondent's self-righteous statements about her only real problems as a Dallas ISD teacher during 1999-2000 being the fault of insufficient "administrative support" are so far from matching the big-picture truth of what is going on at Zaragoza Elementary School that if her employment contract is "left behind" (to borrow her attorney's literary allusion
) it will only be because she insisted on doing things "her way", as if she had no meaningful accountability to her employer.

20.
There exists good cause, based upon a mere preponderance of the credible evidence (in fact, even based upon a clear and convincing preponderance of the credible evidence), that the Dallas ISD should terminate Respondent immediately.  See Tex. Educ. Code, § 21.211(a)(1); accord, Tr. @ 277.

IV.   CONCLUSIONS OF LAW
1.
I have subject-matter jurisdiction in this case to conduct these proceedings according to Subchapter F of Chapter 21 of the Texas Education Code.

2.
Respondent's representations at trial (see Tr. @ 19) establish that the employment contract in question is a "term contract" governed by Subchapter E of Chapter 21 of the Texas Education Code.  However, even if this fact were not established as a conclusion of law based upon judicial estoppel application, which I expressly conclude that it is, it would nevertheless be immaterial to this case because the fact-findings hereinabove clearly and convincingly establish that Respondent's teaching contract should be promptly terminated regardless of whether here employment contract was a probationary contract, a term contract, or a continuing contract.  See esp. pages 8-9 Weatherwax v. Fort Worth I.S.D., TEA Docket No. 080-R2-1298 (Tex. Comm'r Educ., February 1999) ("But even if the record was not clear as to the type of contract, [the ISD] has met all requirement for terminating a probationary, continuing, or term contract.  A teacher must hold one of these contracts.  ....  Hence, it does not matter what type of contract is being terminated"), reversed on other grounds, without a substantial opinion regarding the merits, in Cause 141-177697-99 (141st Dist. Tarrant Co., Tex. 19), now pending on appeal, sub nom. Jim Nelson, Comm'r Educ., & Fort Worth I.S.D. v. Weatherwax, Cause 02-00-00287-CV (Tex. App. -- Fort Worth 2000).

3.
Respondent was provided with Due Process (and Due Course of Law) in this Subchapter F proceeding.  

4.
Respondent has repeatedly, habitually, and intentionally failed and refused to comply with policies, orders, and directives of Principal of Zaragoza Elementary School, Ms. Evangelina Kircher.  Because Principal Kircher is a designee of the Dallas ISD Board and of the Dallas General Superintendent, Respondent's failures and refusals to comply with policies, orders, and directives of Principal of Zaragoza Elementary School (Ms. Evangelina Kircher) has constituted a pattern of failures and refusals to comply with policies, orders, and directives of a designee of the Dallas ISD Board and of the Dallas General Superintendent.
  Respondent's repeated, habitual, and intentional pattern of failing and refusing to comply with such lawful policies, orders, and directives constitutes an inexcusable pattern of violating DF-Local #1.
5.
Respondent has repeatedly, habitually, and intentionally failed and refused to comply with policies of the Dallas ISD Board, -- e.g., Board policies regarding DF-Local #11, #20, #26, -- such that Respondent's non-compliance regarding such Board policies has constituted a pattern of failures and refusals to comply with policies the Dallas ISD Board and of the Dallas General Superintendent.  Respondent's repeated, habitual, and intentional pattern of failing and refusing to comply with such lawful Board policies has constituted an inexcusable pattern of violating DF-Local #1.
6.
Respondent has egregiously, recklessly, and sometimes knowingly neglected her teaching duties in many ways (especially in classroom management and safety-related matters) that have variously and collectively constituted perils to her first-grade students.
  Respondent's repeated, habitual, and willful pattern of neglected her teaching duties in many ways (especially in classroom management and safety-related matters), that have variously and collectively constituted perils to her first-grade students, has constituted an inexcusable pattern of violating DF-Local #11.
7.
Respondent has willfully, inexcusably, recklessly, self-righteously, and rebelliously perpetuated a pattern of insubordination, including a pattern of refusals and failures to perform work assigned to her by her school principal, Ms. Evangelina Kircher.
   Respondent's willful, inexcusable, reckless, self-righteous, and rebellious pattern of refusing and failing to perform work assigned to her by her school principal (especially in classroom management and safety-related matters), variously and collectively constituted insubordination in violation of DF-Local #20.
8.
Respondent has misconducted herself and misbehaved during working hours in ways that could cause (and most likely already has caused at least some) members of the public, as well as Respondent's own students, to lose confidence in the school's operations (as regards fairness policy and safety matters), all to the potential disgrace of and confidence loss in the school's administration in the eyes of the public, not to mention in the eyes of affected students and their parents,
 such as:



(a) Respondent's habit of passively (or sometimes actively) siding with students who bully other students, as well as 



(b) Respondent's failure to meaningfully contact parents of bullies about their respective children's bullying behavior,
 as well as 



(c) Respondent's reckless labeling of first-grade homosexuality ("She told the parent that there was a child in her classroom that was trying to get -- or jump behind her child's back and that the child was probably gay ... "
) to a complaining parent, all to the public disgrace and confidence loss of her elementary school and its administration.  


By virtue of Respondent's pattern of above-illustrated misconduct and misbehavior during working hours in ways that could cause (and most likely has already caused) some members of the public, as well as her own students and their parents, to lose confidence in the school's administration and/or in the integrity of the school's commitment to fairness (as well as to other aspects of the school's safety operations), Respondent has run afoul DF-Local #24. 

9.
Respondent has repeatedly and excessively failed to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of Respondent detrimental to the best interests of the District.
  By virtue of Respondent's repeated and excessive failures to meet acceptable standards of conduct for employees in like or similar positions, which make retention of Respondent detrimental to the best interests of the District, Respondent has violated DF-Local #25. 

10.
Respondent has repeatedly and inexcuseably and consistently failed to timely submit or account for all grades, reports, school equipment, or other required items.
  By virtue of Respondent's consistent failures to timely submit or account for all grades, reports, school equipment, or other required items, Respondent has violated DF-Local #26.
11.
Respondent has consistently failed to provide the necessary supervision for the students in her classroom.

12.
Respondent failed to follow District procedures concerning her return to the classroom after taking a medical leave of absence.

13.
Respondent failed to meaningfully address areas of concern brought to her attention throughout the school year with regards to her handling classroom management problems, including the recurring problem of Respondent's classroom environment falling into curricular chaos and disciplinary pandemonium.

14.
Respondent has lost the confidence of her principal, despite efforts by the principal, assistant principal, and others to "go the extra mile" in trying to rehabilitate Respondent's failings as an educator, -- such that Respondent's principal is more than justified in concluding that Respondent's is either unable and/or unwilling to continue with any meaningful degree of educational effectiveness or efficiency within Respondent's current position.  Tr. @ 304.
15.
There exists good cause, based upon a mere preponderance of the credible evidence (in fact, even based upon a clear and convincing preponderance of the credible evidence), that the Dallas ISD should terminate Respondent immediately.  See Tex. Educ. Code, § 21.211(a)(1); accord, Tr. @ 277.

V.   FINAL COMMENTS & RECOMMENDATION

The termination of a 57-years-experienced veteran teacher should not be taken lightly; I have not taken this case or my role in it lightly.  I dislike concluding that a 57-years-experienced teacher needs to have her employment contract as a teacher ended, but this a case where prompt termination it more than justified.


I wish that I could honestly recommend, as a solution, either (a) that Respondent be put on another "professional growth plan", or (b) that Respondent be re-assigned to another school/position.  


A.

Another "professional growth plan" is not a real solution.

The former I cannot conscientiously do, because Respondent has proven that she is unwilling or unable to improve in the area of classroom management competence,
 and she further refuses to admit that she even has a serious problem in that area.
  


Some misconduct does not justify a remedial "probation" program, especially when the problematic teacher involved is a veteran and a major problem is insubordination and/or the physical safety of children.  Accord, see Weatherwax v. Fort Worth I.S.D., TEA Docket No. 080-R2-1298 (Tex. Comm'r Educ., February 1999), reversed on other grounds, in Cause 141-177697-99 (141st Dist. Tarrant Co., Tex. 19), now pending on appeal, sub nom. Jim Nelson, Comm'r Educ., & Fort Worth I.S.D. v. Weatherwax, Cause 02-00-00287-CV (Tex. App. -- Fort Worth 2000).


Here there is no realistic hope that any real rehabilitation will occur.
  See, accord, Baker v. Rice I.S.D., TEA Docket No. 227-R2-493 (Tex. Comm'r Educ. 1995), at page 5 (saying: "For example a teacher who had been successful in the past may have difficulty implementing a new teaching method ... [justifying] remediation .... However, a different situation might exist if, after errors are pointed out, advice for improvement is not followed").  Accord, see Tr. @ 131, 140.  


As noted above, on May 3, 2000 Respondent miserably failed to pay restitution of $39 for the parents' prepaid class photographs that Respondent willfully and inexcusably mutilated so that she would not appear in the photograph with her first-grade students; the following day Principal Kircher observed Respondent failing to exert even a most minimal effort of good faith to comply with Respondent's remedial improvement ("PGP") plan.  


Moreover, "there is no requirement that an employee must be given a full semester to show improvement" pursuant to a PGP.  Quoting from Baker v. Rice I.S.D., TEA Docket No. 227-R2-493 (Tex. Comm'r Educ. 1995), at page 5.  Accordingly, the combination of Respondent's intentional tortious conduct, which occurred on school premises, on-the-clock, and within Respondent's scope of employment, -- and was outrageously followed on April 3, 2000 by no apology and no restitution payment, -- was a sufficiently blatant example of unrepentant and rebellious insubordination so as to justifiably convince Principal Kircher, in light of the never-improving classroom chaos, that to "drag out" a PGP for a full semester would be a futile act that would unnecessarily expose Respondent's first-graders to more unabated educational malpractice and substandard physical safety conditions, to the detriment of those students.  Principal Kircher was wise and responsible in not risking the physical and academic well-being of those first-graders in a lotto-like gambling game of remediation overkill, -- since the guaranteed losers would continue to be Zaragoza first-graders.  


Moreover, remediation is not generally called for when the teacher at fault has been guilty of deceit, which the above discussions show (e.g., the whited-out name forgeries of lesson plans committed to deceive the principal) has been part of the problem with Respondent.  See, accord, Carpenter v. Daingerfield - Lone Star I.S.D., TEA Docket No. 010-R2-994 (Tex. Comm'r Educ. 1995).  Furthermore, insubordination generally indicates that a rebellious teacher need not be afforded a "remediation" plan. Pepperday v. Clear Creek I.S.D., TEA Docket No. 484-R1-895 (Tex. Comm'r Educ. 1997); Weatherwax v. Fort Worth I.S.D., TEA Docket No. 080-R2-1298 (Tex. Comm'r Educ., February 1999), reversed on other grounds, without a substantial opinion regarding the merits, in Cause 141-177697-99 (141st Dist. Tarrant Co., Tex. 19), now pending on appeal, sub nom. Jim Nelson, Comm'r Educ., & Fort Worth I.S.D. v. Weatherwax, Cause 02-00-00287-CV (Tex. App. -- Fort Worth 2000).


B.


Re-assignment to another job or school is not the solution.

The latter option, re-assignment, would only constitute an "transplanting" of a "portable" problem,
 unfairly jeopardizing the safety and educational prospects of other Dallas ISD school-children, where other bullies await an unchecked "open season":


I think having to walk in to her -- to Ms. Edwards' room again and to see kids -- first-graders -- one first-grader telling the other one, "I'm going to kill you," and this was not a one-time situation, it was often having to go in there and stop things like that, of course, she just sat there and didn't even attempt to top.  It's dangerous for children.

Quoting from Tr. @ 290 (Principal Kircher's testimony).  I thus concur with Principal Kircher and Dr. Catherine Landry:


For the sake of the children, ... [Respondent] never needs to be in a position to be in contact with children ....  Children are at risk that are placed into this lady's care.

Quoting from Tr. @ 146, lines 8, 12-15.  Moreover, any such new post at another school would only mean that Respondent's unadmitted (and uncured) bent toward insubordination and disrespect toward the rights and responsibilities of others would simply be "dumped" upon a new team of already-busy Dallas ISD administrators.


Neither re-assignment elsewhere within the District, nor any remedial "growth plan", can cure this off-the-page adamancy that Respondent needs "no improvement".  After all of the evidence at rial, including the trial exhibits, Respondent still insists that during 199-2000 she was "doing a good job", -- that "it was the administration who was causing [her] the problem"!  Tr. @ 519-521.

If Dallas ISD does retains Respondent as an employee, in any context, it needs to be within a context that excludes classroom management, and that excludes teaching curriculum, and that excludes any duties of respect toward and accountability to authority, and that excludes any need for compliance with any objective standards set by the Dallas ISD, and that excludes any contact with little children.  (Perhaps such a job exists.)


In any event, it appears that respect for lawful authority, when applied to real-life in a Dallas ISD workplace setting, is not a working concept which Respondent takes seriously, as if she had no serious accountability as a top-paid
 Dallas ISD teacher.


C.

Recommendation:  Respondent's employment should be terminated.

So, based upon the above findings of fact and conclusions of law, in my capacity as the independent hearing examiner presiding, I hereby make the following recommendation to the Dallas ISD, pursuant to Tex. Educ. Code, § 21.211(a)(1), and Tr. @ 277: 


(1)
Dallas I.S.D. should terminate Respondent immediately, based upon an approval and adoption of the findings and conclusions hereinabove; and thus


(2)
Dallas I.S.D.'s petition should be GRANTED.
ORDERED and SIGNED on this 1st day of December, A.D. 2000.


__________________________________________


James J. Scofield Johnson
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18,100+ words
    �The DISD term "professional growth plan" is, in this case's context, euphemistic at best.


    �Tr. @ 144, providing observation-based opinion testimony from Dr. Catherine Landry, a former administrator (elsewhere) and currently-serving first-grade teacher at Zaragoza Elementary:





Q	[by Attorney Ortiz]  Did it ever appear to you on any occasion that you were around Fay Edwards that she appeared to genuinely love teaching and children?





A	Not at all.  They would come -- Every school year, for the first two days of school -- She would act enthusiastic for about the first two days, and I would think, "Oh, goodness.  I pray this year will be different."  Without -- After the first two days, it was back to the same old, same old.


		And you'll probably object to this, and that's okay, but my opinion is that she is an expert when it comes to personnel rules and regulations and where she really -- what she's really competent in is knowing those to the extent that she stays right on the edge, on the positive side to keep from being terminated.  As far as her real dedication to children, I have not seen her show any effort in that regard at all.





Q	So then you're telling us and this judge that  -- that she has skated by purposely the last 57 years just doing absolutely only what's necessary and not giving a darn about the kids or education?





A	I can't judge what's in her heart and her mind.  I only can judge her actions.  Her actions toward those children have not ever indicated, in my opinion, a true love for kids and education.





Quoting from Tr. @ 144-145.


    �See Tr. @ 379-380, where the following testimony by Respondent is recorded:





Q	[by Attorney Ortiz]  Okay.  And -- And so I take it early on you knew that you wanted to be an educator?





A	Well, it wasn't any[thing] special to me.  It was what was more or less expected of me, and I always tried to do what was expected of me.





Q	Okay.  Now --





A	And I really didn't stop and ask: Now, is this what I love to do?  Do I really like it?  No, it wasn't my -- main thing.  Journalism was my main desire; but at that time, it was difficult for a woman to get into that field.  And I did not have much of a choice.  It was either nursing or teaching, and -- and that was the choice I had to make.  And since it's difficult to break into journalism, well, I didn't continue in it.


    �Respondent's facial expressions during the two days of trial buttress many of my inferences herein, e.g., when injuries to and safety fears of her first-grade students were discussed she displayed a cold and callous disregard for such, yet when her salary was discussed she appeared intensely interested.  


	However, Respondent's facial expressions, during testimony about taking food from her first-graders in the lunchroom (so that she could eat it later), and when testimony turned to her be disallowed to volunteer for lunch duty due to her food-grabbing behavior, suggested that she was resentful of being deprived of that source of free food.  		


	Why didn't Respondent's face ever demonstrate any compassion or sympathy -- during testimony about the sufferings of her little first-graders (or for their parents)?   Respondent's first-grade students were frequently kicked, scratched, jumped from the back, had books thrown in the toilet by bullies, had their hair pulled, suffered risk when from student misbehavior with scissors, had their first-grade classroom photograph mutilated by Respondent's out-of-control emotions, suffered no physical intervention when attacked by other students yelling "I'm going to kill you ..."?  


	Respondent didn't have the professional guts protect the wee victims of bullying in her first-grade classroom.  Also, Respondent did not manifest genuine concern for the needs of the bullying boys in her classroom to proactively (or even reactively) redirect the bullies' off-task behavior in her class.  Rather, the Respondent unjustly and unjustifiably faulted the victims of such bullying abuses as being themselves bothersome "tattle-tales".





    �E.g., Tr. @ 53-54 (one of Respondent's first-grade boys, Angel, is scarred from physical abuse in Respondent's room, including signs on his back where fingernails scratched him).


    �Quoting from Tr. @ 418.


    �Quoting from Tr. @ 218.  Principal Kircher credibly testified (and I find) that Respondent "punts" to her panic button ("buzzer") more than any other teacher at Zaragoza Elementary.  See Tr. @ 217.


    � This excessive reliance on the buzzer ("panic button") appears to be unique to Respondent, despite her whining about needing more support from administration.  See Tr. @ 139-140.


    �See Tr. @ 213.


    �Accord, see Tr. @ 220-226.


    �Marcos feared returning to Respondent's classroom, because the boy who accosted Marcos with scissors (and who cut Marcos's clothing with them) told Marcos that "he was going to stick him [i.e., Marcos] with the scissors if he came back".  Tr. @ 49. 


    �See Tr. @ 269.


    �See Tr. @ 39-40, 45, 322, 462.


    �See Tr. @ 275.  Regarding Respondent's quiet "AWOL" trips, Principal Kircher also testified that Respondent "... was leaving the building during work hours without permission and going to one of the ... [senior citizen centers for lunch, despite the fact that Respondent's lunchtime was limited to] 30 minutes.  And it's a duty-free and she has that, but she was going and taking longer and not returning, sneaking off the building" (quoting Tr. @ 305-306).


    �See also Tr. @268.


    � See Tr. @ 33, 39-40.


    �E,g,, see Tr. @ 35 (Marcos).


    �See Tr. @ 296 (Principal Kircher's decision -- on or about April 4, 2000, -- to try for Respondent's termination was not based solely upon any one event; it was due to a culmination of causes).


    �See Tr. @ 263-264.


    �See Principal Kircher's observation in Tr. @ 304 ("If I were to take her out to put her in a class like when I did for tutoring, then the complaint from the other teachers is that they have too many in their classroom and she has so little, that they feel like they're carrying her load").


    �E.g., Tr. @ 262-263 (seven children were transferred to other teachers, in order to remediate Respondent's ongoing failures).


    �Tr. @ 72 (prior unfair surprise objection waived).


    �The unobjected-to testimony at this juncture includes the following parental testimony (by Angel's mother):





Q	[by Attorney Capua]  Are you telling the hearing examiner that Ms. Edwards asked you not to go visit with Ms. Kircher?





A	(By the interpreter)  That's what I understood from her.  She said, "I want everything to stay between us.  I don't want you to say anything."  Then I want you to know that I've been going to the school very often and that Im always trying to keep an eye on my children.


		When I heard about that business about my child being asked to put his pants down, that's when I decided to go directly to the principal.  I told her that please take him out of that classroom.  And if he -- if she couldn't put him in another classroom, that I would take him out of school definitely and to give me in writing as to the reason why I was taking my child [i.e, her son, Angel] out of school.





Q	Did she have -- Did you have a concern about Angel's safety while he was in Ms. Edwards' classroom?





A	(By the interpreter)  Truthfully, I was because I was having to work and didn't have the time, and she knows that I'm saying the truth.





Quoting from Tr. @ 71-72 (emphasis added).


    �Tr. @ 216-217.


    �E.g., see Tr. @ 23-26 (Marcos being kicked in the back).


    �See Tr. @ 416, where Respondent provides testimony that simultaneously illustrates her knowing insubordination to Principal Kircher's directives and Respondent's refusal to physically intervene to protect one first-grade child from beating up another first-grade child:





Q	[by Mr. Ortiz] Now, you understand that was one of Mrs. Kircher's problems about you, that you wouldn't get hands-on during a fight?





A.	[by Respondent] You can't do that.





Q.	Okay.





A.	They can sue you for that.





Quoting from Tr. @ 416.


    �See Tr. @ 462-463.


    �See Tr. @ 418.


    �Respondent's trial testimony and writings (often contained in various trial exhibits) were excessively unreliable, and, moreover, often were suggestive of a knowing willingness to "reinvent" the truth about past events beyond the pale of communicative honesty.  	Respondent's testimony, on many of the most material aspects of this proceeding, was predominantly unreliable because it was filled with blatant contradictions, dubious to sometimes outrageous memory lacunae, self-serving exaggerations, gross inaccuracies that predictably displayed a dishonest pattern of self-exculpation, and misleading misrepresentations that were contextually deceptive and objectively incredible.  


	 Respondent routinely denied everything said about her in various evaluations, claiming that all of the observations were untrue, often in non-subjective contexts where a "mistake" was unlikely, i.e., the only fair inference from Respondent's denial was that either the evaluating professional was lying, or Respondent was lying, but (considering the context and the disputed facts) both could not be telling the truth.  For example, many of the critique comments included objective criticisms about easily verifiable facts (such as whether classroom walls prominently displayed vocabulary words or student-generated work, etc.).





    �Respondent was quick to whine that Dr.Landry got all the administrative help she wanted whenever Dr. Landry buzzed for it, but Dr. Landry had then only buzzed for such help once -- in stark contrast to the excessive "panic button" usage by Respondent, who refused to physically intervene between fighting first-graders prior to the time that "buzzed" help arrived to the fight-site.


    �E.g., see Tr. @ 70.


    �E.g., see Tr. @ 124-129.


    �Tr. @ 28.


    �Tr. @ 20-25.


    �Tr. @ 39.


    �E.g., Tr. @ 39-40


    �Tr. @ 50.


    �Tr. @ 53.


    �Accord, see Tr. 70 (Angel's mother, Ms. Montsivais, indicated that hurt and harassed children who complained were punished by Respondent, as if the were unworthy tattle-tales, meanwhile bullies who hurt and harassed their classmates went unpunished (or otherwise undisciplined) by Respondent.


    �Tr. @ 72.


    �Tr. @ 81-86, 90-91.


    �Tr. @ 82-86, 90-91.


    �Tr. @ 98-106.


    �Tr. @ 150-153, 196.


    �Tr. @ 150-153, 196.


    �Tr. @ 152-156, 163, 196.


    �Tr. @ 118-123.


    �See, accord, Tr. @ 121-122 and @ 511-513.


    �Tr. @ 145-146.


    �Tr. @ 216-217, 463.


    �Tr. @ 204, lines 3-6, alluding to the #1 best-selling series novel by Dr. Tim LaHaye and Jerry Jenkins (Tyndale).


    �E.g., see Tr. @ 274.


    �E.g., see Tr. @ 274-275.


    �E.g., see Tr. @ 275.


    �E.g., see Tr. @ 275.


    �See, accord, Tr. @ 421.


    �Quoting from Tr. @ 269.  Principal Kircher further testified about the parent-teacher-principal conference in which Respondent spoke so recklessly about a first grade being "gay":





	Well, again, [Respondent] is not, one, I don't believe, an expert to say that someone [i.e., a first-grade boy] is a homosexual.  That is -- That is making an accusation against the child.  Unless she has specific, you know, proof, you don't make those kinds of allegations.  Again, she might have made -- said that she had some concerns about this child's behavior and she would have turned it into the SST Committee and it would have been taken from there, but she -- that, again, is -- is unprofessional.  That is something that you never do, to tell a parent another child is gay.





Quoting from Tr. @ 269-270 (emphasis added).


    �Accord, see PX # 18, a letter from Principal Kircher to Respondent, saying:





	Your lack of consistency in discipline management as compared with the usual and customary standards expected of teachers in similar positions as yours is not acceptable. ... as evidenced by frequent student off task behavior and teacher['s] failure to motivate students to do assignments in a thorough and timely manner.  ...  [and] evidenced by continued problems with students requiring intervention by me and Mr. Logan to an extent [more] than is acceptable pursuant to standards for teachers in Ignacio Zaragoza Elementary. 





See also, accord, Tr. @ 275.


    �E.g., see Tr. @ 275-276.


    �See Tr. @ 145, 163-164, 193-196.


    �E.g., see Tr. @ 245-246.


    �See Tr. @ 145, 163-164, 193-196.


    �The problem is Respondent herself, not Principal Kircher.


    �Regarding the fact that Respondent has been receiving "top pay" from Dallas ISD for 27 years, see Tr. @ 16 and PX #3, suggesting that Respondent receives pay of about $55,246 as of the 2000-2001 school year. -- which represents << 48 weeks of working.
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