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Respondent, Fannie M. Jones (hereinafter "Teacher"), appeals the decision of the Petitioner, Dallas Independent School District (hereinafter "District"), to terminate the employment of Teacher.  District contends that it has good cause to discharge the Teacher, based upon the following: Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees; Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District; Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District; Teacher’s failure to meet acceptable standards of conduct for employees in line or similar positions, which make retention of the employee detrimental to the best interest of the District; Teacher’s violation of any federal statute or state law, or the United States or State of Texas Constitution; Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy; and, any other reason constituting good cause under Texas law, during the 1997-1998 school year.  Specifically, the District requests the discharge of the Teacher for the following reason:  Testing irregularities, in that she gave a student clues to correct answers on a TAAS test. "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by James Barklow, Jr., Esq.  District was represented by Sonia Hoskins, Esq.  Mark L. Williams is the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

TEACHER
1.
Teacher was assigned to John Runyon Elementary School ("School") for the school year 1997-1998. Hearing Transcript, pp. 14, lines 18-20 (hereinafter "HT at p. ---, ll. ---").  Teacher was assigned as a fifth grade ESL teacher. HT at p. 14-15, ll. 25-3.  

2.
During the 1997-1998 school year, Teacher administered the Texas Assessment Academic Skills (“TAAS”) test. HT at p. 15, ll. 7-9.  Teacher had administered the test prior to the 1997-1998 school year. HT at p. 23, ll. 1-6. (Perhaps as many as 15 times. HT at p. 108, ll. 13-16)  Prior to the test during that school year, the District’s administration met with teachers’ regarding TAAS test security.  The persons’ giving the test were to look at the test administration manual, which discussed testing securities and confidentiality aspects of the exam. HT at pp. 15-16, ll. 17-21.  Teacher did not remember whether the manual discussed the “dos and don’ts” of the test, but she was told verbally. HT at p. 17, ll. 5-14.  However, those instructions would have included restrictions against telling answers to students. HT at pp. 108-09, ll. 24-6.

3.
During the meeting, those present discussed the test oath.  The oath was for the test security and confidentiality integrity of the test administrator. HT at p. 17, ll. 15-23.  Teacher signed the oath, which she believed required her to obey the policies and procedures for administering the test. HT at p. 22, ll. 11-25.  Teacher testified she had read, understood, was aware of, and would comply fully with, the test security and confidential integrity of the exam. HT at p. 23, ll. 7-23.

4.
 Teacher testified that it was a test irregularity for (1) a test administrator to prompt a student by providing assistance through written or verbal clues to the TAAS exam, and (2) to change a student’s answers during the reading portion of the exam. HT at pp. 23-24, ll. 25-8.

5.
During the 1997-1998, Teacher had a student in her class named David P.   David P. took the reading portion of the TAAS exam in teacher’s class.  On April 29, 1998, Teacher took David P. to the office of Marcille Shaffer (“Shaffer”), school counselor and test coordinator.  She testified that Toni Gallego (“Gallego”), school principal, was also in the office. HT at pp. 24-25, ll. 13-4.  David P. was taken to Shaffer’s office because he was merely marking answers.  She read over his answers and saw that they were incorrect. HT at p. 93, ll. 13-23.  However, she did not make any statements to him when he was in the class. HT at p. 111, ll. 15-23.  Teacher testified that she took him to the room of Mr. Galaviz, then escorted him to the counselor’s room.  On the way she stated she saw Gallego and reported to the principal what the student had done.  Teacher stated she was instructed by Gallego to take the student to the  counselor’s office.  She testified Gallego said the student would redo his test.  According to Teacher, Gallego asked the student where he had stopped reading and told him to do the test over.  At that point, Gallego left the room, and Teacher told David P. to do his very best.  David P. started rereading the stories and circling his answers, erasing in some areas. HT at p. 66, ll. 6-21. (In later testimony, she also stated she instructed the student to do his very best and not to make unnecessary marks. HT at pp. 89-90, ll. 25-3.  The student, according to her, had not made any unnecessary marks when she made the statement. HT at pp. 114-15, ll.25-6.)  Teacher stood behind him for three minutes while he retook the test. HT at p. 94, ll. 11-23.  She stated she spoke with the counselor a few minutes and left. the room. HT at pp. 25-26, ll. 23-25.  The conversation, according to Teacher, was about Shaffer’s leaving the school. HT at p. 68, ll. 20-21.  (Teacher had known for about three months that Shaffer was going to transfer to another area. HT at p. 69, ll. 2-9.)  Shaffer was sitting at the same table as David P., only at the other end. HT at p. 27, ll. 21-23.  She said she was standing behind the student when she spoke to him. HT at p. 28, ll. 8-9.  She testified that the student never made any requests for assistance, nor did she offer him any assistance. HT at p. 28, ll. 10-15.  She said she never erased nor marked any answers in his answer booklet. HT at p. 28, ll. 18-23.  She said that Shaffer told her to “Watch it, Ms. Jones, watch it,” after she encouraged the student to do his best, to which she responded, “I know.” HT at p. 29, ll. 3-22.  She did not know why Shaffer made the statement. HT at p. 30, ll. 4-7.  She thought the counselor may have stated that Teacher had assisted the student with the test because the counselor was under stress due to the test. HT at p. 31, ll. 14-19.  

6.
Teacher stated the test coordinator was obligated to report any test irregularities to the principal, and the principal was obligated to report the same.  She said a teacher administering the test was under an ethical duty to comply with the testing securities of the TAAS exam, and the teacher must exercise professional judgment when giving the test. HT at pp. 31-32, ll. 24-15.  Teacher testified she exercised professional judgment on the day of the test, as well as complying with the oath. HT at p. 32, ll. 16-21.  

7.
Teacher has been a teacher with the District for 27 years, fifteen of those years at John Runyon Elementary. HT at pp. 37-38, ll. 20-2.  The parties stipulated that Teacher had above average evaluations since 1988. HT at p. 39, ll. 11-15.  

8.
Teacher stated that each student taking the TAAS test received a test booklet. HT at p. 46, ll. 8-10.  The students also received a separate answer sheet with the test. HT at p. 47, ll. 2-4.  The teachers would then prepare the students for the test by passing out the test booklets and reading the directions for the reading section. HT at p. 48, ll. 3-17.  The teachers perform examples from the booklet and then the students begin the exam. HT at p. 49, ll. 3-7.  The students were told to read the stories and mark the answers. HT at p. 50, ll. 20-25.  The students were to mark the answers in their booklets. HT at p. 51, ll. 3-4.  The students would finish circling answers in the booklet and then put the answers on the answer sheet. HT at p. 57, ll. 2-8.  After the students finished the tests, the teacher would then take the tests. HT at p. 56, ll. 17-22.

9.
Teacher noticed that David P. was not reading the stories but just answering the questions about 30 minutes into the test.  He was laying back in his chair and playing with his pencil. She looked over some of his stories. HT at p. 54, ll. 4-25.  The other students had finished their tests, but David P. was laying back in his chair, HT at pp. 57-58, ll.14-11.  

10.
Teacher stated that after her lunch break, Gallego asked her to come to the counselor’s office. HT at p. 71, ll. 20-23.  In the office, Gallego asked Teacher if Teacher had helped David P., which Teacher denied. HT at p. 72, ll. 14-20.  According to Teacher, Shaffer said that she knew what she saw and was not going to lose her counseling certificate.  Teacher replied she would not jeopardize her job or the lives of her children by helping a student on a test. HT at p. 73, ll. 15-22. Shaffer stated Teacher had helped the student with the test. HT at p. 115, ll. 12-15.  Gallego stated she did not know what to do, that she had never had anything like this happen.  Shaffer found a number for Gallego to call and stated to Teacher that the test might just be thrown out. HT at p. 74, ll. 13-24.  In a later meeting, Gallego asked Teacher to write a rebuttal for the charges raised against her. HT at p. 76, ll. 4-9.  After a time, Teacher was placed on administrative leave with pay (HT at p. 86, ll. 4-6) and later received a letter of recommended termination. HT at pp. 87-88, ll. 24-2.   

11.
Teacher appealed the termination notice.  She did not receive the documents from the District which supported the allegations raised by the District. HT at p. 88, ll. 13-22.  Teacher knew the reasons for which her termination had been recommended. HT at p. 99, ll. 5-8.    

12.
Teacher testified she would be affected if the student passed his test.  She then stated the school would receive a stipend if the school did well on the test.  However, she stated that helping one student would not help the overall school, nor was she economically motivated to help a student. HT at pp. 91-92, ll. 17-6.  She said she would not receive a greater or lesser stipend if all of her students passed the test. HT at p. 113, ll. 13-20.  Her employment contract would not be affected if her students did not do well on the TAAS test. HT at p. 113, ll. 21-25.    

13.
Teacher stated she had several discussions with the student about his family and school problems. HT at p. 92, ll. 7-15.  Teacher stated that she believed the student was not out to “get” her and he had no reason to fabricate a story against her. HT at p. 122, ll. 10-21.  Teacher did state David P. lies, based on her experience with him. HT at pp. 125-26, ll. 15-16.  She did state the counselor had never lied to her. HT at p. 126, ll. 22-24.    

14.
Teacher stated she had asked the student after the incident if he had stated she helped him.  He stated he had. HT at p. 101, ll. 13-20.

15.
There was no violation of any policy if a student just answers questions any way he wants. HT at p. 112, ll. 19-22.  A student will not be punished if he purposefully fails the TAAS test. HT at pp. 112-13, ll. 23-7.

16.
Teacher testified that nothing would have permitted her from helping the student during the test while he was in her room. HT at p. 128, ll. 3-12.

DAVID P.
17.
The student attends John Runyon Elementary School. HT at pp. 130-31, ll. 25-1.  He was a student of Teacher during the 1997/1998 school year. HT at p. 131, ll. 15-23.  He said he took the reading part of the TAAS test in Teacher’s class. HT at p. 132, ll. 5-15.    

18.
David P. stated he knew the difference between right and wrong. between telling the truth and not telling the truth. HT at pp. 131-32, ll. 24-4.  He stated he had lied in the past, but never at school. HT at p. 176, ll. 6-13.  He stated no one had told him what to say at the hearing. HT at p. 198, ll. 5-7.

19.
The student stated that he was having problems with the first story of the exam. HT at p. 146, ll. 13-15.  He stated he was taken directly to Shaffer’s office, without talking to anyone in the hallway. HT at p. 147, ll. 2-24. (He later stated he went to Shaffer’s office, without any escort. HT at p. 183, ll. 21-24.)  He also said he went to Mr. Galaviz’s room from Teacher’s room, where he finished half of his test. HT at p. 148, ll. 18-24.  He stated he never saw Gallego in the counselor’s office. HT at p. 148, ll. 2-17.  David P. stated he took part of the test in Shaffer’s office.  He stated Teacher, Shaffer, and he were in the room, with Shaffer’s sitting at the same table as he. HT at pp. 132-33, ll. 19-22 and 3-17.  He said Gallego did not ask him where he had stopped reading. HT at p. 151, ll. 10-11. (He later testified she did tell his to start read the stories. HT at p. 177, ll. 14-24.  He then testified he did not see Gallego prior to her asking him to write down whether Teacher had assisted him on his exam. HT at pp. 179-80, ll. 10-10.  Finally, he testified Gallego told him to show her where he had stopped, in Mr. Galaviz’s room. HT at pp. 181-82, ll. 19-12.)  He said Teacher was at another table but that she also stood beside him. HT at p. 134, ll. 3-11.  He stated Teacher helped him on the exam by erasing answers and marking answers when he was having problems with the exam. HT at p. 134, ll. 12-25.  He said Teacher started helping him after the second story in the booklet. HT at p. 144, ll. 17-25.  He testified this help occurred in Shaffer’s office. HT at p. 135, ll. 1-3.  He stated he did not ask Teacher for any assistance.  He said Teacher took his pencil and marked the answers.  He also said Teacher pointed out some answers (HT at p. 135, ll. 4-6 and 20-22); in fact, he claimed Teacher helped him with most of the answers. HT at p. 153, ll. 12-15.  He later stated Teacher helped him with half of the answers. HT at p. 153, ll. 22-24.  He testified Teacher did not have to read the stories, that she already knew the answers. HT at p. 154, ll. 5-11.  The student stated Teacher and he turned the pages as Teacher answered the questions. HT at p. 166, ll. 23-25.  He stated he did not place his answers on an answer page. HT at p. 158, ll. 4-24. (He later stated he had marked the answers on the answer page in Teacher’s room. HT at pp. 159-60, ll. 13-8.)  He stated he was not bothered by Teacher’s giving him answers. HT at p. 195, ll. 17-22.  He said Shaffer called out Teacher’s name, and Teacher did not help after Shaffer called out her name. HT at p. 136, ll. 10-18.  At that point, Teacher gave him his pencil back. HT at p. 196, ll. 10-13.  He stated that later that day, after the incident of alleged assistance by Teacher, Teacher told him she was just trying to help him. HT at p. 140, ll. 11-24.  He said he felt bad about what was happening to Teacher because she is a nice teacher. HT at p. 141, ll. 19-23.   He said he was asked by Gallego to write down what had happened in Shaffer’s office after he told her what had occurred. HT at pp. 161-62, ll. 23-12.  

20.
David P. stated he had taken tests in Teacher’s class, but she had never changed an answer on one of his tests or pointed to the correct answer. HT at p. 198, ll. 15-22.

MARCILLE SHAFFER
21.
Shaffer is currently employed with another school district as a counselor and test coordinator. HT at p. 203, ll. 19-25.  She held the same position at Runyon Elementary during the 1997\1998 school year. HT at p. 204, ll. 8-12.  She was employed for 16 years with the District, 11.5 years as a teacher and 4.5 years as a counselor. HT at p. 204, ll. 13-19.  She stated she left her employment with the District due to pay for counselors. Her relocation had nothing to do with the school’s principal.  She had applied with the other school district in June 1997, prior to Gallego’s becoming the school’s principal. HT at pp. 204-05, ll. 23-23.

22.
As a testing coordinator, Shaffer was responsible for the security of test materials, for going over the test procedures and securities with the test administrators, and for maintaining test security and confidentiality. HT at pp. 206-07, ll. 12-2.  During the 1997/1998 school year, Shaffer met individually with the different grade levels at the school to discuss testing securities.  She then met with the entire staff to go over the test securities again, and then she met with the test administrators to do the same. HT at pp. 207-08, ll. 12-8.  She stated the testing manual received by the teachers told the teachers that no assistance could be provided to a student who asked for help. HT at p. 212, ll. 6-19.  She stated Teacher was required to and did take an oath prior to administering the test. HT at pp. 213-14, ll. 21-6.  Shaffer also signed an oath, stating she would maintain test security and the confidential integrity of the test.  She was required to report any infractions in those areas. HT at p. 214, ll. 12-19.  She would report any violations to the principal. HT at pp. 217-18, ll. 24-1.  Shaffer said it was a violation or irregularity to prompt a student by providing answers, either written or verbal. HT at p. 224, ll. 18-21.  She stated it was a violation of District policy and state law to assist an student on a TAAS exam. HT at pp. 229-30, ll. 23-4.  She reported she was not stressed on the day of the test, in that this was her fourth year to coordinate the test. HT at p. 231, ll. 17-24.  

23.
During the 1997-1998 TAAS test, Shaffer stated Gallego and Jones brought the student into her office.  In her office: she was told by Teacher that the student was just filling in answers without reading the stories; Gallego told the student to look back over the material and check his answers; Gallego encouraged the student to do what she said; the student sat at one end of the table; Teacher was standing besides the student; after David P. had answered some of the questions, Teacher said something to him; Teacher then used her pencil and erased something on the test booklet; Teacher made one mark in the booklet; Shaffer made a statement to Teacher, something like, “Watch it, Ms. Jones,” to which Teacher smiled and said something in the nature of “OK”; Teacher left the room with the student and his test booklet; and, Teacher later brought back the booklet. HT at pp. 219-20, ll. 4-23.   She testified that David P. made no request for assistance. HT at pp. 221-22, ll. 25-2.  She affirmed that Teacher had erased markings on an answer. HT at p. 253, ll. 5-10.  She stated it was possible that Teacher told the student not to make unnecessary marks and erased a doodle on the page, but she also stated she saw Teacher mark an answer in the book. HT at pp. 291-92, ll. 24-8.  She remembered that Teacher had used her own pencil to make the marking and erasures, not the student’s. HT at p. 254, ll. 14-17.  She did not remember who was turning the pages of the booklet. HT at pp. 253-54, ll. 25-9.

24.
Shaffer made the statement to Teacher to have Teacher stop her action, without embarrassing Teacher in front of the student. HT at p. 222, ll. 3-15.  She did not make the statement just because Teacher was standing near the student or because Teacher told the student to do his best or because Teacher told him not to make unnecessary marks. HT at pp. 222-23, ll. 16-2.  Shaffer did not observe Gallego assist the student, but instead the principal encouraged the student to take his time and look back through the test. HT at p. 223, ll. 17-24.  She said David P. came to her room a second time, by himself. HT at p. 290, ll. 4-13.      

25.
Shaffer believed Teacher violated the test procedures. HT at p. 224, ll. 22-24.  She also believed Teacher violated her oath. HT at pp. 230-31, ll. 23-1.  Shaffer reported the incident to Gallego and then made a written report. HT at pp. 224-25, ll. 25-17.  Shaffer identified the item and page on which she observed Teacher make a marking, by a picture that was on the page. HT at pp. 226-27, ll. 18-7.  

26.
Shaffer had no reason to fabricate a story about Teacher.  She stated she had a good rapport with Teacher.   She had no reason to make a false report about Teacher. HT at p. 232, ll. 5-17.  She said she was upset about having to report the irregularity, because she liked Teacher.  She knew there might be some ramifications due to Teacher’s actions.   However, she felt she had no choice.  She had an ethical duty to report the incident.  She had already told all of the teachers she was not going to lose her teaching certificate over not reporting a violation. HT at pp. 233-34, ll. 8-3.  

27.
Shaffer was told the booklet would need to be kept by the District. HT at p. 244, ll. 5-19.  She was told the booklet would be secured. HT at p. 246, ll. 14-23.  She testified the District kept the test booklet when there is a question about any child.  She assumed the District still had the booklet. HT at p. 285, ll. 1-17.   

28.
Shaffer stated the teachers were not given a copy of the test prior to administering the test. HT at p. 250, ll. 3-5.   In her opinion, Teacher was reading the pages over David P.’s shoulder. HT at p. 250, ll. 11-16.  She said it was a violation for Teacher to talk to the student about the problems on the test, but she did not know what Teacher stated to the student. HT at pp. 251-52, ll. 22-4.  She said it was not a violation for Teacher to tell the student not to make unnecessary marks. HT at p. 288, ll. 5-8.  She testified she was only obligated to report the incident to Gallego. HT at p. 269, ll. 7-10.     

29.
Shaffer stated it was “prompting” to discuss or point out or even check over the student’s answer, whether the answer is marked or not. HT at p. 263, ll. 14-22.  She later stated that writing in the test booklet was an irregularity. HT at pp. 280-81, ll. 19-6.  She said the test security rules are based on the whole process, not just the end product. HT at p. 296, ll. 17-21.  She testified it was a breach of testing confidentiality and security if someone gives an answer to a student, even if the student does not put the answer on the answer sheet.  In the preceding scenario, the harm done would not be to the test results, but to the integrity of the teacher and a violation of TEA’s and District’s restrictions. HT at pp. 298-99, ll. 8-23.       

30.
Shaffer stated there was no secret that she was seeking employment elsewhere, and she may have discussed this with Teacher.  She said she might have discussed the employment prior to the test. HT at p. 274, ll. 7-25.  She did not recall talking about this in her office the day of the test. HT at p. 275, ll. 1-4.    

31.
Shaffer testified the test manual had a range of penalties for violations of the test rules: permanent reprimand, one-year suspension, or a permanent cancellation of the teaching certificate. HT at p. 288, ll. 9-20.  She said there was nothing in the manual which called for a permanent cancellation of Teacher’s teaching certificate based on Teacher’s alleged actions. HT at pp. 289-90, ll. 15-3.  She also said the District had its own penalties to be applied to teachers who violate a rule pertaining to the TAAS exam. HT at pp. 305-06, ll. 14-17.  

DR. ROBERT ARWINE
32.
Dr. Robert Arwine (“Arwine”) was a principal at the District for 19 years and had served several years as principal at Runyon Elementary School. HT at p. 313, ll. 3-12.  He had known Teacher for 11 years, and he considered her to be a truthful. HT at p. 313, ll. 16-21.  

33.
Arwine stated it was a test irregularity for a teacher to assist or prompt a student in a TAAS test by giving the student answers, marking answers, or changing answers. HT at pp. 314-15, ll. 18-4.  He stated it was a violation of the teacher’s administration oath to assist a student on a test. HT at p. 315, ll. 5-12.  He said the teacher would not be exercising good professional judgment and would be violating an ethical duty to assist a student on the test, it would be dishonest. HT at p. 315, ll. 13-25.  He said he would recommend discipline if a teacher assisted a student in a TAAS test, but from what he had heard in this case, in his opinion he would not recommend discharge. HT at p. 318, ll. 4-20.   

TONI GALLEGO
34.
Gallego has been employed by District for 16 years.  She is currently the principal at Runyon Elementary School. HT at p. 329, ll. 6-14.  She stated that, during the 1997-1998 school year, the school had three meetings to discuss the test security associated with the TAAS test. HT at p. 331, ll. 8-17.  Each test administrator received a test manual, which explained the testing irregularities and an oath for the administrator to sign. HT at pp. 331-32, ll. 17-13.  

35.
During the TAAS test in April 1998, Shaffer reported to Gallego that she had observed Teacher prompt a student and give him an answer by marking the student’s booklet. HT at pp. 333-34, ll. 21-1.  Gallego questioned Teacher about the incident.  Teacher denied changing answers or assisting the student with his test. HT at pp. 334-35, ll. 18-2.  During the meeting with Teacher, Shaffer stated she saw Teacher assist the student. HT at p. 335-36, ll. 23-1.  

36.
Gallego stated the incident began when she was approached by Teacher on the day of the test, and Teacher stated David P. was bubbling in the answers without reading the stories.  Gallego took them to Shaffer’s office and told the student this was an important test, to do his best, to tell her where he had stopped, and to read to the stories.  She denied assisting or prompting the student. HT at pp. 336-37, ll. 22-23.  She stated that assisting or prompting a student during the test or changing the student’s answers was a violation of District policy, against state law, and against TEA policy. HT at pp. 338-39, ll. 18-5.  She stated, in her opinion, Teacher violated her oath and exercised poor professional judgment when she assisted the student on the test. HT at p. 339, ll. 6-20.  She believed Teacher’s assisting the student with his test could violate the trust of the community. HT at pp. 340-41, ll. 20-13.  She stated that the student, upon her questioning him, had reported Teacher had helped him with his test by giving him an answer. HT at p. 342, ll. 2-13.  She said it did not matter whether the student’s test were marked as invalid, she would still recommend discharge because any assisting is a test irregularity. HT at pp. 343-44, ll. 23-9.  She testified it did not matter either if the student did not use the answers supplied to him, because the deciding factor was whether he was assisted. HT at p. 344, ll. 10-20.  She believed it was reasonable to expect a person with Teacher’s long experience as a teacher to know it was against school and state policies to assist a student on the test. HT at pp. 346-47, ll. 22-2.  She opined that Teacher did not act as a role model for the student because of her actions. HT at p. 349, ll. 6-12.  She recommended the termination of Teacher because to not hold Teacher responsible for her actions would lower the school system. HT at pp. 349, ll. 13-24.  

37.
Gallego stated the test booklet was turned over to the District. HT at p. 376, ll. 4-13.  She testified the booklet should be at Research and Evaluation. HT at p. 406, ll. 8-11.  

38.
Gallego state Shaffer should not have confronted Teacher after the incident, but instead have reported it to the principal. HT at p. 389, ll. 16-25.  She testified that Teacher admitted she had read the student’s test. HT at p. 392, ll. 16-24.  She stated it seemed foolish for Teacher to mark the answers in front of the counselor. HT at p. 395, ll. 9-17.  

39.
Gallego considered the testimonies of the counselor and the student when deciding to recommend the termination of Teacher.  She did not consider the length of Teacher’s service with District.  She stated Teacher’s employment file had no indications of past incidents regarding helping students.  HT at pp. 396-97, ll. 19-18.  She said she did not consider Teacher’s service time due to the nature of what had occurred. She intimated that a teacher with 30 years of experience would be treated the same and receive the same discipline as a person who has taught just one year. HT at pp. 44-48, ll. 15-18.  She stated Teacher had not received any disciplinary layoffs or suspensions. HT at p. 398, ll. 8-15.  She did not look at Teacher’s personnel file, nor did she ask to look at the file. HT at pp. 398-99, ll. 22-4.  She considered this conduct to be so severe that Teacher’s employment history with District was not important. HT at p. 399, ll. 10-21.  Gallego realized that the TEA had different levels of punishment for violating its test rules. HT at p. 400, ll. 1-23.  She decided on discharge for Teacher because Teacher blatantly violated the rules. HT at pp. 400-01, ll. 24-9.  However, regarding the degree of wrong by Teacher, she stated Teacher acted foolishly. HT at p. 403, ll. 4-14.  She said it would have been more wrong for Teacher to continue to help the student after Shaffer told her to stop. HT at p. 405, ll. 6-9.  If Teacher had continued to help the student at that point, the situation would have moved from being foolish to an intent to break the rule. HT at p. 405, ll. 17-22.  She stated that one foolish act would revoke any credibility or usefulness of a teacher with 27 years of service. HT at pp. 415-16, ll. 18-1.  She did not think Teacher’s actions were pre-planned. HT at p. 417, ll. 12-14.  She did not know if Teacher’s action harmed the test scores. HT at p. 418, ll. 16-19.  She believed that no lesser discipline that discharge would be appropriate for Teacher, because the District had a bad reputation for not taking things seriously.  However, she believed a one-year revocation of a teaching certificate was a severe discipline. HT at pp. 419-22, ll. 13-16.       

40.
Gallego stated several teachers had problems with David P., that he had allegedly threatened other kids. HT at p. 409, ll. 1012 and 23-24.  She stated the student had told her he had written gang signs on lockers. HT at p. 432, ll. 12-16.  She said no one had ever reported that he lied. HT at pp. 409-10, ll. 25-2.  She said the student had never complained to her about Teacher. HT at p. 411, ll. 4-6.  She said it was possible that the student had asked Teacher for help in the counselor’s office. HT at p. 412, ll. 1-9.  She stated David P. had never lied to her, that he always admitted it when he had done something. HT at p. 431, ll. 18-25.  She also admitted that Teacher had never lied to her. HT at p. 434, ll. 4-7.  She stated she chose to believe Shaffer over Teacher in this incident. HT at p. 436, ll. 7-18.  She felt Shaffer reported the incident because of an obligation and responsibility, and Shaffer would not have done something which would have caused as much work as the hearing if the incident had not occurred. HT at p. 437, ll. 1-13.  

JOE PIERCE
41.
Joe Pierce (“Pierce”) is a captain for the Dallas Fire Department. HT at p. 452, ll. 20-22.  He is also Teacher’s brother. HT at p. 453, ll. 18-25.  In his job, he took statements from individuals and was to determine whether the statements were true. HT at p. 454, ll. 7-12.  He stated Teacher had a reputation for being a truth teller. HT at p. 454, ll. 2-5.  He said their parents raised them to tell the truth. HT at p. 454, ll. 9-12.  He said it was possible that she could lie. HT at p. 456, ll. 20-23.  He believed that a teacher who assisted a child, was dishonest. HT at p. 457, ll. 2-6.  He stated he had done foolish things, and those things were still wrong if he did them foolishly rather than on purpose. HT at p. 460, ll. 8-15.  He stated if his children do something foolish, he disciplines them. HT at pp. 460-61, ll. 20-7.  Based on his position, he believed discharge was the employment capital punishment. HT at p. 461, ll. 8-11.  He testified the Fire Department took corrective action against employees that do foolish things, though the punishment is not as severe as for those who act intentionally. HT at p. 461, ll. 12-20.     

SHANTAY FERGUSON
42.
Shantay Ferguson was Teacher’s sister. HT at p. 462, ll. 21-23.  She said her sister was a truthful person. HT at p. 463, ll. 5-12.  She believed her sister would not aid a student in the TAAS test because of her long experience of working with the District. HT at p. 465, ll. 3-15.  She also stated Teacher was the main support in her family, which would keep her from doing something illegal. HT at pp. 465-66, ll. 16-11.  She said it was a violation for a  teacher to assist a student on a test. HT at p. 467, ll. 19-21.  She said she would report a test rule violation if she observed it. HT at p. 469, ll. 7-9.   She stated she had done foolish things. HT at p. 472, ll. 22-24.  She stated if her children foolishly disobeyed her they would be disciplined, though not as severely as if it were on purpose. HT at pp. 473, ll. 11-22.  She said she possibly could, without thinking, do something she should not, and it was possible that Teacher would do the same. HT at p. 475, ll. 5-14.

JOY COLEMAN
43.
Joy Coleman is an assistant teacher at Runyon Elementary.  She has been teaching for three years at the school.  HT at p. 476, ll. 9-13.  As far as she knew, Teacher was truthful. HT at p. 477, ll.  During a meeting she had with another teacher, David P. had blurted out that he “got her fired.” HT at pp. 478-79, ll. 20-7.  She said he sounded arrogant. HT at p. 485, ll. 1-10.  She stated she had acted foolishly in the past. HT at p. 489, ll. 10-13.  She said she would take corrective action against her children if they committed a wrong, but she said the corrective action would be more severe for an intentional violation. HT at pp. 489-91, ll. 22-21.  She said she would punish the child who does a serious wrong, even if it were foolish. HT at p. 494, ll. 4-9.   She said it was wrong for a teacher to assist a student on a test, whether it was intentional or unintentional. HT at p. 498, ll. 7-19.  

EVELYN REED
44.
Evelyn Reed is the director of the District’s Systemwide Testing Department.  HT at p. 500, ll. 14-16.  She has been employed by the District for 21 years and in the department for 15 years. HT at p. 500, ll. 17-25.  She stated a test irregularity was prompting or helping students with answers.  This would include erasing or marking a student’s answer. HT at pp. 501-02, ll. 7-22.  She stated the District may recommend discharge of a teacher for the test security violations, since that is a possibility through the TEA. HT at p. 503, ll. 6-16.  She stated the test booklet was to be returned to Austin. HT at p. 505, ll. 10-18.  She said the penalties the District imposes are separate from the TEA penalties.  She thought the District could impose the same penalties as the TEA. HT at p. 506, ll. 3-12.  She produced the test booklet of David P. HT at p. 507, ll. 17-22.  She stated a particular student could not be told to reread a story. HT at p. 516, ll. 4-14.  She stated a teacher could tell the student to read the passage and answer the questions.  However, the test should be marked with an “O” and not scored. HT at p. 518, ll. 1-23.  If a teacher or a principal told the student to reread and redo the questions, it could be prompting. HT at p. 522, ll. 1-13.  By looking at the booklet, she could not tell whether any other person besides the student made marks in it. HT at pp. 529-30, ll. 23-1.  She testified that there were several erasures in the booklet and some of the circles looked different. HT at p. 531, ll. 1-3.  She said the answer to the question at which she was looking was contained across the booklet without turning the page.  She also stated the answer was circled “sort of wild,” like it was done quickly. HT at pp. 532-33, ll. 4-4.  She said the circles on the other pages seemed more uniform in size. HT at p. 533, ll. 7-11.  However, she stated other circles were of different sizes. HT at p. 533, ll. 16-25.  She could find “somewhat” of nonconformity throughout the booklet. HT at p. 534, ll. 11-17.  The mark she looked at on page 37, question 23, was different from any other marks she saw in the booklet. HT at pp. 534-35, ll. 25-10.  She stated it was the actions of the prompter and not the reaction of the student that determined prompting. HT at p. 536, ll. 17-20.  She said the TEA looks at the purpose of the test irregularity, how many students were involved, severity of the action, was it an honest mistake, was there potential for gain, the totality of the situation, in deciding whether a violation has occurred and the extent of the punishment, if any. HT at pp. 537-38, ll. 14-2 and p. 539, ll. 2-9.      

CAROLYN JACOBS
45.
Carolyn Jacobs has been a fourth grade teacher at Runyon Elementary School for nine years. HT at p. 541, ll. 16-20.  She said that on April 29, 1998, Teacher came into her room visibly shaken, stating that Shaffer had accused her of helping a student on the test, which she denied. HT at p. 542, ll. 1-24.  She believed Teacher to be a truthful person. HT at p. 544, ll. 14-19.  On the other hand, she believed Shaffer to be an overzealous person (maybe).  She knew that Shaffer was looking for another counseling position. HT at pp. 545-46, ll. 20-1.  She thought Shaffer’s reason for leaving the school was monetary in nature. HT at p. 546, ll. 15-18.  She said a teacher was not to assist a student on the test after the directions are read.  She stated it was a violation of District and TEA policy to assist or prompt a student on the test.  HT at pp. 548-49, ll. 17-5.  She stated it was possible Teacher answered the question for the student without thinking about what she was doing. HT at p. 550, ll. 13-22.  She stated a teacher has to be on her guard not to answer a question asked by a student during the test. HT at p. 551, ll. 1-6.  

NORMA MOORE     

46.
Norma Moore has know Teacher for eight years, the entire time she has taught sixth grade at Runyon Elementary School. HT at pp. 551-52, ll. 21-7.  She stated David P. was not a truth teller in certain instances, such as when she knew the truth but the student denied it anyway. HT at pp. 553-54, ll. 12-10.  At the same time, she believed Teacher to be truthful. HT at p. 555, ll. 5-24.  She stated it was possible the two persons involved had a perception problem regarding Teacher’s actions. HT at pp. 558-59, ll. 13-2.  She stated it was against District and TEA policies to provide students with assistance during the TAAS exam, that the same action was a violation of the teacher’s oath, that the same action would keep the teacher from acting as a role model for students, that the same action would demonstrate the teacher was not using professional judgment, and, if it were proven, that the same action would call for consequences. HT at p. 560-61, ll. 10-13.  She said she would punish her children for making foolish mistakes, the punishment for the children was more severe if the act was done on purpose, and the act was still wrong, whether done foolishly or on purpose. HT at pp. 564-65, ll. 8-2.  She did not know of any reason for Shaffer to lie about teacher, though she thought Shaffer was mistaken about what she saw. HT at p. 566, ll. 11-20.  

JOYCE TAYLOR 

47.
Joyce Taylor has taught for 18 years, four years at Runyon Elementary School. HT at p. 568, ll. 10-18.  She stated David P. was not truthful, even when she knew the true answer in a situation. However, she believes Teacher is a truthful person. HT at pp. 569-71, ll. 17-7.  She stated the student might lie if he were under pressure, not knowing what he was doing or exactly what was being asked of him. HT at pp. 572-73, ll. 24-18.  She also thought Shaffer might have lied because she was under a lot of pressure for testing. HT at pp. 574-75, ll. 23-4.  She thought that Shaffer was so committed to being careful on the test that she might have been looking for things that did not occur. HT at pp. 575-76, ll. 22-11.   She stated it was against District and TEA policies to provide students with assistance during the TAAS exam and that the same action was a violation of the teacher’s oath. HT at p. 579, ll. 12-7.  She said Shaffer had complained of being overloaded with the work placed on her. HT at pp. 585-86, ll. 24-8.  She said David P. would lie if he were in trouble, that he would lie if her were under pressure or if it would benefit him. HT at pp. 590-91, ll. 23-15.  She testified that Shaffer would have benefited from lying about Teacher because Shaffer worried about her pay and she had been in the same position as Teacher.  If Teacher were gone, Shaffer would have a position to fill. HT at pp. 593-94, ll. 23-17.  She stated Shaffer either made up or blew out of proportion what Teacher did regarding writing in the student’s booklet, that Teacher erased something in the booklet, and that Teacher pointed to something in the booklet. HT at p. 595-96, ll. 1-8.  She stated many times how David P. felt and how that would have caused him to lie, but she admitted she did not know exactly how he felt. HT at pp. 602-03, ll. 21-9.  

EVELYN JEAN COLEMAN  

48.
Evelyn Jean Coleman has known Teacher for 17 years and has been employed by the District for 27 years.  She believed Teacher to be truthful. HT at pp. 607-08, ll. 19-11.  She stated Teacher and she had discussed in the past how they could lose their teaching certificates if they did not follow the test procedures. HT at p. 610, ll. 1-6.  She agreed that it was a violation of the oath for a teacher to assist a student on the exam. HT at p. 611, ll. 13-15.  She said that she would discipline her students for doing something wrong, whether is was foolish or intentional.  She said that during the TAAS test, the students ask many questions.  If a teacher were not thinking right, the teacher might blurt out an answer. HT at pp. 612-13, ll. 18-21.

PATRICIA BLEVINS-HALL
49.
Patricia Blevins-Hall has been employed by District for 21 years.  She is currently a counselor. HT at p. 614, ll. 11-19.  She believed Teacher to be truthful. HT at p. 615, ll. 5-18.  She did not believe discharge was the proper punishment for Teacher if Teacher did assist the student. HT at p. 616, ll. 8-10.  She testified that the TEA stressed confidentiality on the test and allowed no prompting. HT at p. 617, ll. 5-13.  She stated for a teacher to mark a student’s answer was a test irregularity. HT at pp. 617-18, ll. 24-1.  She stated it was a rule violation for a teacher to erase an answer or point to an answer for a student in the test. HT at pp. 622-23, ll. 19-7.  She stated she would punish her children for doing a wrong foolishly or on purpose, because the action was still wrong. HT at pp. 623-24, ll. 22-10.  She said a teacher would have to stay alert during the giving of the test so as to know what can be answered and what cannot be answered. HT at p. 626, ll. 2-6.  

PATRICIA BERRY-JONES 

50.
Patricia Berry-Jones has been employed by the District for 22 years as a teacher. HT at pp. 626-27, ll. 23-3.  She believed Teacher to be truthful. HT at pp. 627-28, ll. 15-1.  She stated she had David P. as a student in her classroom, and she believed him to tell lies. HT at p. 628, ll. 2-25.  She said he would deny the truth. HT at p. 629, ll. 20-23.  She did not know how lying would benefit the student. HT at p. 632, ll. 11-20.  She stated no other person would have benefited from reporting Teacher had assisted the student on his test. HT at p. 634, ll. 5-8.  

CHRISTINE RICHARDSON
51.
Christine Richardson has been employed with the District for 31 years as a teacher. HT at p. 636, ll. 14-19.  She has been friends with Teacher since childhood.  She believed Teacher to be honest. HT at p. 637, ll. 15-23.  She stated it was against District policy and TEA rules for a teacher to assist or prompt a student on a test.  She also said it is a test irregularity for a teacher to mark in a booklet, erase an answer, or point to the answer.  She stated a teacher must exercise professional judgment in administering a test.  She stated there should be consequences if a teacher violates the testing security and confidentiality integrity of the test.  She stated a teacher who assists a student on the test is not a good role model. HT at pp. 640-41, ll. 5-25.  

DISCUSSION
52.
District must prove by a preponderance of the evidence that it had good cause to propose the termination of Teacher's contract of employment, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state.  

53.
Specifically, the District requests the discharge of the Teacher for the following reasons: Testing irregularities, in that she gave a student clues to correct answers on a TAAS test. "Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  

54.
District alleges Teacher violated the following policies of the District:

1.
Teacher's failure or refusal to comply with policies, orders, and regulations of the Board, General Superintendent, and designees. DF (Local) No. 1.

2.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. DF (Local) No. 2.

3.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. DF (Local) No. 24.

4.
Teacher’s failure to meet acceptable standards of conduct for employees in line or similar positions, which make retention of the employee detrimental to the best interest of the District. DF (Local) No. 25.

5.
Teacher’s violation of any federal statute or state law, or the United States or State of Texas Constitution. DF (Local) No. 28.

6.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. DF (Local), number 29, page 3 of 3. . 

7.
Any other reason constituting good cause under Texas law, during the 1997-1998 school year. DF (Local), number 32, page 3 of 3.

55.
Before a proposal is made concerning the case in chief, I must first address an evidentiary issue that arose throughout in the hearing.  Teacher filed an appeal for this case.  According to the termination letter sent to Teacher, District was to send to her the documents supportive of the discharge request.  It did not.  Further, prior to the hearing, Teacher requested in her discovery that District send to Teacher documents that were used to make the decision to discharge Teacher.  District did not send several of the documents, including the student’s booklet.  As was stated to the District representative during the hearing, if this case had been document-intensive, I would have ruled in the favor of Teacher based on due process rights.  I would like this ruling to stand as a reflection of my concerns of the District’s action, or (better) inactions, regarding the due process rights of the individual teacher.  The next time the District decides to seek the termination of a teacher, the District should adhere to the due process rights afforded to the teacher.  Otherwise, if I am selected as the Hearing Officer, the District will have much explaining to do.

56.
With that matter aside, I find that Teacher did in fact assist the student on his TAAS exam.  Teacher testified that she had administered the test prior to the 1997-1998 school year. (Perhaps as many as 15 times.)  There were three meetings prior to the test during that school year, when the District’s administration met with the teachers regarding TAAS test security.  Teacher had knowledge of the administrator’s oath.  The oath was for the test security and confidentiality integrity of the test administrator. Teacher signed the oath.  Teacher testified she had read, understood, was aware of, and would comply fully with, the test security and confidential integrity of the exam. 

57.
 Teacher testified that it was a test irregularity for (1) a test administrator to prompt a student by providing assistance through written or verbal clues to the TAAS exam, and (2) to change a student’s answers during the reading portion of the exam.

58.
I have different testimonies as to what happened when David P. was taken to Shaffer’s office, but I find that: Teacher took David P. to the office; Gallego was also in the office; David P. was taken to Shaffer’s office because he was merely marking answers; Teacher had read over his answers and had seen that they were incorrect (Teacher’s testimony); she was instructed by Gallego to take the student to the  counselor’s office; Gallego said the student should read where he had stopped and do his best; Teacher told David P. to do his very best and not to make unnecessary marks, though the student, according to her, had not made any unnecessary marks when she made the statement. At that point, in my opinion, without thinking about the consequences of her actions, Teacher erased an answer, pointed to where a mark should be, and marked an answer on Page 37, Number 23. (Teacher could see the answer on the opposite page, besides her statement that she had read the stories.)  Shaffer cautioned Teacher, who did no other action and soon left the room.  Shaffer then reported the incident as she was required to do.  She said the test security rules are based on the whole process, not just the end product.  She testified it was a breach of testing confidentiality and security if someone gives an answer to a student, even if the student does not put the answer on the answer sheet.  In the preceding scenario, the harm done would not be to the test results, but to the integrity of the teacher and a violation of TEA’s and District’s restrictions.        

59.
I believe Shaffer’s testimony over that of Teacher.  Shaffer had nothing to gain or lose from reporting the incident.  Although there was testimony that Shaffer had reason to distort what she saw, none of it was based on fact, but instead it was based on speculation and what appeared to be support from Teacher’s friends.  In fact, Teacher stated she had known for about three months that Shaffer was going to transfer to another area, which would eliminate any reason for Shaffer to report anything else than what actually occurred.  I give no weight to the student’s testimony.  He had knowledge of the basics of what occurred, and his testimony followed the core of Shaffer’s.  However, he exaggerated and magnified his testimony so much that it meant little.  It came down to matching the stories of Teacher and Shaffer.  There was no reason for Shaffer to say anything but the truth.  Further, since she was leaving or attempting to leave the District, her keeping quiet would have been the easy way out.  Instead, she reported the problem and was thus guaranteed more involvement with the District, including this hearing.  The other witnesses added nothing to the whether a violation of the rules occurred, but rather their testimony will be helpful in deciding the punishment to be recommended.

60.
As stated supra, there is a preponderance of the evidence to show that Teacher violated the test security rules when she assisted a student on his TAAS test by pointing to and marking an answer in his booklet.  The question now is how to resolve the matter.

61.
I do not believe Teacher began that test day with the intent to break any rules.  From her statements and those who testified both for and against her, I believe she made a quick, impulsive move without considering the consequences.  Her desire to help a student (who, based on the testimony of the hearing, was not exactly a “teacher’s pet”) with his work, would be something that might be expected from a teacher with 27 years of experience: aiding a student in the completion of his work.  However noble and understood the action might have been in other situations, though, it was wrong in this situation.  Teacher knew she could not do what she did, and she did it anyway.  As was stated by Teacher’s witnesses, a wrong--whether done intentionally or unintentionally--is still wrong and deserves punishment.

62.
How extreme should the punishment be?  District wants discharge, without any regard whatsoever of Teacher’s past work record or length of service.  That type of management philosophy ended with the fall of Machiavelli.  Discharge is the “capital punishment” in the employment field, removing one from her livelihood and means of support.  Teacher’s record is a prime example of why “one size fits all” does not apply in employment.  For the last several years, Teacher had above average performance evaluations.  She had never had a problem with helping students.  Plus, she had worked for the District for 27 years.  That type of performance and loyalty cannot by downplayed or overlooked.  However, Teacher’s record does not outweigh or erase the wrong she has done.  Both her record and her wrong must be placed in the balance of justice.   

63.
How severe was the wrong?  The test was not graded, but the other tests were not affected.  The entire process was not harmed.  Teacher made a quick and unwise decision but stopped when alerted to it.  This made not seem bad, but there are other “intangible” elements which make the incident far more serious than what first meets the eye.  Teacher’s assisting the student with his test could violate the trust of the community.  It did not matter whether the student’s test was marked as invalid, because the action was still a test irregularity.  A person with Teacher’s long experience as a teacher should know it was against school and state policies to assist a student on the test. Teacher did not act as a role model for the student because of her actions. Not holding Teacher responsible for her actions would lower the school system.  Further, Teacher used poor professional judgment in assisting the student.

64.
In looking at the range of punishments, I could not justify discharge for a long-term employee who acted, as described by Gallego, “foolishly.”  TEA has three stated punishments for violations of the test rules: permanent reprimand, one-year suspension, or a permanent cancellation of the teaching certificate.  TEA’s having a range of punishments tells me that not every violation of the rules calls for the most severe of penalties.  TEA looks at several areas in determining discipline: the purpose of the test irregularity, how many students were involved, severity of the action, was it an honest mistake, was there potential for gain, the totality of the situation.  I will base my recommendation for punishment on the elements considered by TEA when deciding punishment.

65.
I recommend that Teacher be reinstated but placed on suspension without pay for the remainder of the 1998-1999 school year and be returned to her position without loss of seniority for the 1999-2000 school year.  I have determined that this discipline is appropriate.  Teacher committed a foolish but serious mistake.  However, if she would have admitted what she had done on the day of the test and stated she had made an innocent mistake, her discipline may have been much lighter.  Instead, she denied the obvious and required a hearing (and still denied the obvious).  This discipline should keep the mistake and her reaction from occurring again. 

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District should have produced documents supportive of its case after the appeal was filed and in answer to Teacher’s discovery requests.  However, since documents were not used to determine the case, District will not be penalized but warned of future nonactions.

3.
District proved Teacher committed a test violation rule when she added the student with his test.

4.
The record and length of service of Teacher, combined with the wrong committed, would not justify a discharge.

5.
Teacher’s wrong was foolish in nature, but it was also serious.

6.
Teacher was not truthful after she committed the wrong.

7.
Since TEA uses a range of punishments for different wrongs, a lesser discipline was justified.

8.
District does not have good cause for discharging Teacher.

RECOMMENDATION

After due consideration of the record, matter's officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearings examiner, I hereby recommend that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and 1) reinstate Teacher but place her on a suspension without pay for the remainder of the 1998-1999 school year and 2) return her to her position without loss of seniority for the 1999-2000 school year.  


Petitioner's recommendation should be denied.

SIGNED AND ISSUED this 2nd day of November 1998.
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