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Statement of the Case


Respondent, Bowden Harries, challenges the proposed action of Petitioner, Burkeville Independent School District (BISD), to terminate his continuing contract of employment as a teacher.  Mr. Harries is represented by Karl Tiger Hanner with the law firm of Brim, Arnett and Robinett, P.C. in Austin, Texas.  BISD is represented by J. Timothy Brightman with the law firm of Bracewell and Patterson, L.L.P in Dallas, Texas.  Terrence Leon Holmes is the certified independent hearing examiner appointed by the Texas Education Agency to hear this matter and submit this proposal for Decision.

Finding of Facts


After due consideration of the credible evidence and the matters officially noticed, in my capacity as a hearing examiner, I make the following findings of fact:


1.
Mr. Harries, was employed by Petitioner BISD, as a teacher.  During the 1996-97 school year, Mr. Harrries taught the Alternative Education class at Burkeville Jr./Sr. High School.


2.
During the week of November 11-14, 1996, all faculty members of Burkeville Jr./Sr. High School were given specific oral instructions by the principal, Mr. Howell Wright, in dealing with racial slurs, comments, or diagrams (Exhibit 6).  The directive was given because there were significant racial problems within the District.


3.
On April 3, 1997, a student  posted a picture depicting racial prejudice after receiving permission from Mr. Harries.  The picture depicted a "Let's Make a Deal" scenario in which an African American chose the curtain with the Ku Klux Klan members were standing with a rope and a gun.


4.
An African American Teacher's Aide, Ms. Loretta Williams, saw the picture and she was offended.


5.
Ms. Williams demanded an apology from the student and she attempted to remove the picture; however, Mr. Harries intervened and he did not allow the picture to be removed.  When Ms. Williams reached to take it down, Mr. Harries said "don't take it down."


6.
Mr. Harries told Ms. Williams that he personally didn't feel that the student owed her an apology because the student said he didn't owe her an apology.  However, Mr. Harries apologized to Ms. Williams.   Earlier, he instructed the student to cover up the picture if someone came to the Alternative Education Center (AEC)  building. 


7.
Ms. Williams became more upset and Mr. Harries stated that he was trying to help the student with a problem and talk about it. When Ms. Williams left, Mr. Harries  wondered if the picture was a racial slur and he looked it up in the student handbook. He said "I didn't do this to her, but maybe we ought to just get rid of it and take it down then." The next day,  Ms. Williams reported the incident to the Principal, Mr. Howell Wright .  


8.
The Principal conducted an investigation of the complaint filed by Ms. Williams regarding the incident.  The following took place after questioning Ms. Williams, Kenneth Hopson (student), Chris West (student), and John Harries (teacher):



A.
Chris West passed a picture to Kenny Hopson of a game show host                     
talking to a black man with money in one hand.  There was a curtain              

with several  Klan members behind it.  The black man had a caption                           
 "I'll take what is behind the curtain."


B.
Mr. Harries allowed Kenny to put the picture up on his cubicle wall.


C.
When Ms. Williams brought lunches to AEC, she saw the picture  

and it offended her. She immediately told Kenny she was offended 

and she asked him why he thought like that.  She demanded an  

apology  from Kenny and tried to remove the picture, but Mr. Harries 

would physically not let her.  He put his hand over the picture to  

keep it from being removed.


D.
Ms. Williams became more upset and told Kenny and Mr. Harries 

that she could not believe this was happening.


E.
When Mr. Wright questioned Mr. Harries, he admitted to making a 

mistake and he just wanted Kenny to get his feelings out.


9.
While interviewing the two students , the principal   asked them specifically what would happen if another teacher caught them with the picture. They said  "we'll get 3 days suspension from school." After Mr. Wright interviewed all parties (Ms. Williams, Mr. Harries and two (2) students) involved,  he concluded that Mr. Harries violated the directive issued during the week of November 11-14, 1996.  More specifically,  he concluded that the incident was a direct and intentional violation of school board policy DH II #5, DH III #5; and DH IV #1 issues from page 16 of the BISD Student Handbook, letter M and page 3 of the BISD Student Code of Conduct.


10.
Several faculty and staff members, who were aware of the incident, became upset about the racial prejudice shown.  


11.
During the 1996-97 school year and  before the April 3, 1997 incident,  Mr. Wright  talked to Mr. Harries concerning complaints from other employees and his decisions on fulfilling school policy.   (Exhibits 3 and 8) Some of the complaints are as follows:

A.    
 In violation of the discipline management plan for in school 
suspension,  Mr. Harries moved detention desk outside and 
allowed students to sit outside of the detention room in the 
presence of lunch students when the detention students

should have been isolated;



B.
Mr. Harries disrupted Mrs. William's class, demanding that she  


     
sign  for materials in file, two different days;



C.
When Mr. Harries was used as a substitute for other teachers, 


students were allowed to use restrooms and wander the halls;



D.
When Mr. Harries was used as change person during lunch, he 


gave students a total of eight ($8.00) dollars back for lost 




money.  It was $7.50 more than the students  usually  received 



back.


12.
The two African American witnesses for Mr. Harries stated that in their opinion the Respondent hasn't shown any signs of being racial towards them or anyone else.  However, they also testified that teachers were to report incidents of racism to the principal.


13.
BISD Policy DH Legal sets forth employee standards of conduct which includes performing duties in conformity with District policy, ethical standards for professional educators, and state and federal law.  (Exhibits 1, 2 and 11) 


14.
BISD Policy DH Local sets forth employee standards of conduct which includes complying with the standards of conduct set out in this policy and with any other policies, regulations, and guidelines that impose duties, requirements, or standards attendant to their status as District employees.  Violation of any policies, regulations, and guidelines may result in discipline action, including termination of employment.  (Exhibits 1, 2 and 11) 


15.
BISD Policy DH (Exhibit 1,2, and 11) sets forth code of ethics and standard practices for Texas Educators.  



A.
Principle II #5 states "The educator shall comply with written local 


school board policies, Texas Education Agency regulations, and 


applicable state laws."  



B.
Principle III #5 states "The educator shall not discriminate against, 


coerce, or harass a colleague on the basis of race, color, creed, 


national origin, age, sex, handicap, or marital status."  



C.
Principle IV #1 states "The educator shall deal considerately and 


justly with each student and shall seek to resolve problems including 


discipline according to law and school board policy."


16.
The 1996-97 BISD Student Code of Conduct (Exhibit #3) which was adopted by BISD Board of Trustees sets forth expected and prohibited behaviors as well as consequences for such behaviors.  Page three (3) sets forth prohibited behavior as follows:


A.
Behaviors


Students are prohibited from:  



-Failing to comply with directives given by school personnel.



-Name-calling, ethnic or racial slurs, or derogatory statements 

that school officials have reason to believe will substantially 

disrupt the school program or incite violence.


B.
Consequences



General misconduct identified in 16A will result in application 

of one or more discipline management techniques listed 

below.  State law requires that the violation be reported to the 

principal or other appropriate administrator who must send 

notification to the parent or guardian within 24 hours of 

receiving the report.



BISD Student Code of Conduct (page 2) states "The following 

discipline management techniques may be used alone or in 

combination for student code of conduct and non-student code 

of conduct violations:



-counseling by teachers, counselors, or administrative 

personnel.



-temporary confiscation of items that disrupt the educational 

process.



-sending the student to the office or other assigned area or to 

in-school suspension. (2)



-zero tolerance as specified in preference."

The code also states that general misconduct violations will necessarily result in the formal removal of the student from class or another placement, but may result in a routine referral, formal removal, or the use of any other discipline management technique.  (See Consequences and the sub-heading Discretionary Removal on page 3 of the code)


17.
Pages one (1) and two (2) of the code sets forth expected behaviors and BISD powers to impose additional rules as well as consequences.


A.
Behaviors


The District may impose campus or classroom rules in 

addition to those found in the Student Code of Conduct.  

These rules may be listed and may not constitute violations 

of the Student Code of Conduct.


B.
Consequences


In general, discipline will be designed to correct the 

misconduct and to encourage adherence by all students to 

adhere to their responsibilities as citizens of the school 

community.  Disciplinary action will draw on the professional 

judgment of the teachers and administrators and on a range 

of discipline management techniques.  Disciplinary action will 

be correlated to the seriousness of the offense, the student's 

age and grade level, the frequency of misbehavior, the 

student's attitude, the effect of the misconduct on the school 

environment, and statutory requirements.  Because of these 

factors, discipline for a particular offense (unless otherwise 

specified by law) may bring into consideration varying 

techniques and responses.


18.
According to the 1996-97 BISD Educational Improvement Plan (Exhibit #14), BISD is a Site-Based Performance Team.  Pursuant to Goal Four which is titled "The Learning Environment/High Expectations", BISD will


C.  
Develop and implement a discipline management plan.  


Under sub goals 4.9., the performance objective is to provide learning environments which are safe, positive and conducive to students achieving to their maximum potential.  As such, the principal is responsible for implementing the discipline management plan.  This clearly shows that BISD's discipline management plan is a site based management plan implemented by the principal of the particular school.  Accordingly, Mr. Wright testified that as the principal, he is the instructional and disciplinary leader on the Junior and Senior High School campus.  


Mr. James F. Holt, who is the superintendent of BISD schools, testified that there were racial problems in the district at the beginning of the school year.  Also, he stated that BISD's Alternative Education Center Handbook (Exhibit 13) and the Student Handbook (Exhibit 3 Supplement) are both written policies of the district.  Moreover, he stated that as part of his job he adopted a district improvement plan for 1996-97. (Exhibit 14)  Furthermore, he stated that the plan are things the teacher are suppose to try to implement or guidelines for the entire 1996-97 school year.  In addition, he stated that he was aware of the oral directive given by Mr. Wright and that it wasn't contradictive to school policy. Finally, he testified that there were no prohibition from keeping Mr. Wright from issuing the oral directive because it is authorized under the Student Code of Conduct as an effective discipline.  (Exhibit 3 Supplement)


19.
Ms. Williams sobbed several times during her deposition while recalling the incident.


20.
 Mr. Harries testified that he developed and implemented a Goals Behavior Management System which wasn't approved by the principal nor adopted by the Board. He was directed  by the principal not to use it because it was against policy;



21.
Mr. Harries testified that he didn't attend the faculty meetings during the week of November 11-14, 1996 because he left campus without permission prior to the meetings, which is violation of district policy.


22.
During the hearing, the testimony of Mr. Harries was generally found to be not credible based upon numerous inconsistencies, contradictions and a lack of corroboration from other sources regarding his presence at the November 11-14, 1996 faculty meeting.  


23.
Mr. Harries was first informed about being late for duty during his evaluation conference on March 6, 1997.  (Exhibit 9)  He never received any written memos about it.  Since it was brought to his attention, he has never been late for any duties.


24.
Mr. Harries talked to Mr. Ziegler, a parent of an AEC student, regarding the students length of stay in AEC.  During the March 6, 1997 evaluation conference, Mr. Wright informed Mr. Harries that the communication with the AEC student's parent was unauthorized.  After Mr. Wright told Mr. Harries about the problem, he never did it again.


25.
BISD Handbook for Alternative Education Center 1995-96 (Exhibit 13) states:



C.
Parent Notification



When a student is assigned to the AEC, an informal hearing 

involving the principal, parent, teachers and student shall be 

conducted in the principal's office.  The hearing shall notify the 

parent of the offense and the length of placement in the 

center.  A copy of the misconduct report will be attached to 

the Parent  Notification Form.



J. 
Length of Alternative Education Center Placement




The minimum AEC placement for students in grades 7-12 shall be 


60 days.  The maximum placement shall be 120 days.  If a student 


fails to comply with the AEC regulations, additional days may be 


added.  The parent will be notified.   Each student's standing shall 


be reviewed by the Placement Review Committee initially after 60 


days and every 30 days thereafter to determine continuation or 


dismissal.


26.
On April 11, 1997, pursuant to Mr. Wright's recommendation, the Superintendent  suspended Mr. Harries with pay.


27.
On April 21, 1997, the BISD Board of Trustees voted to approve the proposed termination of employment of the Respondent.


28.
On April 24, 1997, Mr. Harries received notice of the proposed termination and on April 28, 1997, he received a corrected copy of the notice of termination.


29.
Mr. Harries has continued to receive pay during the course of this hearing process.

Discussion

BISD must prove by a preponderance of the evidence that it had good cause to propose termination of Mr. Harries contract of employment.  Good Cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas.  (Texas Education Code § 21.156)   The Texas court have defined "good cause":

Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

Lee-Wright, Inc. v. Hall, 840 S.W. 2d 572, 580 (Tex. App. - Houston [1st Dist.] 1992, no writ).  BISD contends that it has good cause to terminate Mr. Harries' continuing contract based on the following reasons as set out in Policy DH Legal-Employee Standards of Conduct, DH Local-Employee Standards of Conduct, and DH Employee Standards of Conduct, Code of Ethics and Standard Practices for Texas Educators, Principle II #5, Principle III #5, and Principle IV #1 (Local) which was adopted by BISD Board of Trustees:



A.
Failure to comply with Board directives or administrative regulations.  


The proposed action of termination was based on charges and 


statements made by students in Mr. Harries' class regarding his use 


of disciplinary techniques in violation of Board policy.  The proposed 


action was also based on Mr. Harries' admission of several of these 


incidents and the recommendation submitted by Mr. Howell Wright, 


Principal of Burkeville Jr./Sr. High School.  The specific incidents are 


set forth in detail below:


1)
An incident that occurred April 3, 1997, in the 

Alternative Education Center (AEC) building 

regarding allowing a picture depicting racial 

prejudice.



B.
Missing/being late for duty assignments.



C.
Unauthorized communication with parents regarding AEC Placement 


procedures.


1.
Failure to comply with Board directives or administrative regulations.



Establishing whether Mr. Harries failed to comply with BISD Board directives or administrative regulations begins by determining the existence of a directive or regulation that he was expected to follow. The directives or regulations that Mr. Harries were expected to follow  are set forth in Finding of Facts Nos. 2, 13, 14, 15, 16, 17 and 18.

     
Next, the directive or regulation should be reasonable and lawful. BISD is a site based management performance team that gives responsibility to the school principal to development and implement a discipline management plan.  Mr. Wright developed a discipline management plan to deal with the racial problems that were present at Burkeville Jr./Sr. High School during the 1996-97 school year.  His plan was a combination of discipline management techniques that are recommended in the BISD Code of Conduct which was adopted by the Board.  All faculty and students were given a directive of zero tolerance and teachers were required to report violations to the principal.  His directive in Finding of Fact No. 2 was consistent with the evidence set forth in Finding of Facts Nos. 13, 14 15, 16, 17 and 18. The evidence shows not only that the directives or regulations were reasonable and lawful but also that the obligation was assigned by an appropriate authority.

     Moreover, Mr. Harries may be disciplined or dismissed for failure to comply with the directives or regulations if he clearly understands or should recognize the expectations imposed. The  evidence shows that  Mr. Harries and the rest of the faculty were given specific directives on how to deal with incidents that were potentially inflammatory.  However, Mr. Harries claims that he didn't have notice of the directive.  Yet, during his deposition testimony, he said that he didn't remember what was said at the faculty meeting.  Then, during his hearing he testified that he didn't attend the faculty meeting because he was out of town.  No evidence was presented to corroborate this testimony.  He did testify that he instructed the student to cover up the picture if someone came to the AEC building.   His instructions to the student suggested that he either knew about the directives or regulations or recognized  the expectations imposed. Also, Mr. Harries said that after the incident he wondered if the picture was a racial slur and he looked it up in the student handbook. He said "I didn't do this to her, but maybe we ought to just get rid of it and take it down then." The student handbook on the same page (3) three states "State law requires that the violation be reported to the principal or other appropriate administrator who must send notification to the parent or guardian within 24 hours of receiving the report. After receiving a specific directive and after conferring the BISD student handbook,  Mr. Harries should have clearly understood or recognized the expectations imposed by the directives or administrative regulations.  

  
Furthermore, the evidence should demonstrate that Mr. Harries knowingly or consciously  refused to comply with the directives or regulations. When Mr. Wright questioned Mr. Harries, he admitted to making a mistake and he just wanted Kenny to get his feelings out. Mr. Harries claims that his conduct which allowed the student to display the picture was intended to have an instructional purpose.  To this claim, Mr. Harries testified that he developed and implemented a Goals Behavior Management System (Exhibit 17) which wasn't approved by the principal  nor adopted by the Board. In fact, the principal told him not to use because it was against Board policy. Thus, this evidence demonstrates a knowing and conscious refusal by Mr. Harries to comply with Board directives or administrative regulations.


In addition, the incident involved should be sufficiently serious to justify discipline or dismissal. Mr. Harries claims that he didn't discriminate against Ms. Williams and his witnesses state that he isn't prejudice (Finding of Fact No. 12).  BISD Policy DH Principle II #5 (Finding of Fact No. 15B) states that "The educator shall not discriminate against, coerce, or harass a colleague on the basis of race, color, creed, natural origin, age, sex, handicap or marital status.  To prove that Mr. Harries discriminated against Ms. Williams, BISD is required, as under section 1981, to demonstrate intentional discrimination.  The evidence shows that legally and factually, Mr. Harries did not discriminate against Ms. Williams. Nevertheless, a review of the record shows that Mr. Harries not only failed to perform his duties in conformity with District policy and state law but also failed to comply with Standard of Conduct set forth in BISD policy and with other policies,  regulations and guidelines that impose duties attendant to his status as a District employee.  As noted in Finding of Fact 16B, state law required Mr. Harries to report the violation to the principal or other appropriate administrator.  Mr. Harries handled the April 3, 1997 incident in his own way which substantially disrupted the school's program causing Ms. Williams and other faculty members to become upset. ( Finding of Facts Nos. 3, 4, 5, 6, 7, 8, and 10)   Thus, Mr. Harries  failed to comply with written local school board policies (BISD Student Code of Conduct) applicable state law and he failed to resolve the racial problem including discipline according to law and school board policies.

     Consequently, Mr. Harries failed to perform his duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  Moreover, Mr. Harries conduct was inconsistent with the continued existence of the employer-employee relationship.  Thus, BISD has good cause to terminate Mr. Harries contract for failing to comply with Board directives or administrative regulations pursuant to Finding of Facts Nos. 13, 14, 15, 16, 17 and 18.






Remediation
     Remediation is not an independent right but an element of the good cause analysis.  Some violations of policy are serious enough that no remediation is needed.  Remediation is not required when a teacher takes action related to his teaching duties that violates criminal law or the constitutional rights of others.  Remediation is not needed when a teacher's action places others in danger.  Other cases need to be viewed on a case by case basis to determine if remediation is required.  Perfect performance is not required of a teacher.  The standard is an ordinary employee. Several factors may be weighed when determining remediability:


 A. 
The prior record of the teacher;



1)
Mr. Harries was conferenced and warned about appropriate contact 


with  AEC parents;



2)
Mr. Harries has missed a duty assignment or been late for duty 


several times (five minutes or more);



3)
Mr. Harries moved detention desk outside and allowed students to 


sit outside of the detention room while lunch students were in there                
    
presence. A violation of the discipline management plan for in school 


suspension because the detention students should have been 


isolated;



4)
Mr. Harries disrupted Mrs. William's class demanding that she sign 


for materials in file on two different days;



5)
As  a substitute for other teachers,students were allowed to use                             
restrooms and wander the halls;



6)
When Mr. Harries was used as change person during lunch, he gave 


students a total of eight ($8.00) dollars back for lost money which 


was $7.50 more than the student usually received back;



7)
Mr. Harries testified that he developed and implemented a Goals                       
Behavior Management System (Exhibit 17) which wasn't approved 


by the principal  nor adopted by the Board. In fact, the principal told 


him not to use because it was against Board policy;



8)
Mr. Harries testified that he didn't attend the November 11, 1996 


through November 14, 1996 faculty meetings because he left campus 


without permission prior to the meetings. If true, he violated  district 


policy.


B.
Whether the conduct resulted in actual or threatened harm (either physical or psychological).



1)
Ms. Williams saw the picture depicting a "Let's make A Deal" racial 


prejudice scenario and was offended and upset by same;



2)
Ms. Williams sobbed several times during her deposition while 


recalling the incident;



3)
Several faculty members who were aware of the incident, became 


upset about the racial prejudice.


C.
Whether the conduct could have been corrected had the teacher been warned by the supervisor.




See Findings Of Facts Numbers 2, 8, 9, 13, 14, 15, 16, 17 and 18. 


The record provides substantial evidence which shows that Mr. Harries conduct is irremediable.  An isolated incident in an otherwise exemplary career tends to weigh in favor of finding conduct remediable.  Evidence regarding prior record was probative in hearing to show that Mr. Harries repeatedly failed to follow official school district directives or administrative regulations although past incidents can not be offered to prove that Mr. Harries failed to comply with the directive or regulations on April 3, 1997.   A cause is irremediable when the "damage was done and the injury could not be repaired or remedied.  Conduct will be irremediable even if a warning would be effective in stopping the inappropriate conduct where it "would not be effective in correcting the damage to the students or the damage to the reputation of the faculty, school district and teacher."  A warning could not correct the damage to Ms. Williams, and the reputation of the faculty at Burkeville Jr./Sr. High School and BISD.   For these reasons,  BISD was not required to give Mr. Harries a written warning and an opportunity to remedy his inappropriate conduct.

2.
Missing/being late for duty assignments.


The BISD notice of proposed termination states that Mr. Harries missed or was late for duty assignments.  As stated in Finding of Fact No. 20, Mr. Harries was given written notice of the allegation during his March 6, 1997 evaluation.  Since the written notice was given to Mr. Harries, his employment contract was renewed.  Thus, the evidence shows that this matter was remedied as soon as Mr. Harries received notice of the problem.

3.
Unauthorized communication with parents regarding AEC placement procedures


As stated in Finding of Fact No. 21, Mr. Harries was given written notice of allegation during his March 6, 1997 evaluation.  Although, Mr. Harries evaluation states that he has been conferenced and warned about appropriate contact with AEC parents, he was awarded full credit in domain V (Exhibit 9).  He was automatically awarded credit because the documentation didn't justify denial.  Thus, the evidence show that this matter was also handled in the past and if was remedied.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following conclusions of Law.:

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
Mr. Harries failed to comply with BISD Board directives or administrative regulations.

3.
Mr. Harries was given notice of for missing or being late for duty assignments.  He remedied the problem.

4.
Mr. Harries was given notice regarding the unauthorized communication with parents about AEC placement procedures and he remedied the problem.

5.
Remediation is not a doctrine independent of good cause.  The record provides substantial evidence which shows that Mr. Harries conduct is irremediable.

6.
BISD has good cause to terminate Mr. Harries' contract of employment.

Recommendation

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the BISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Mr. Harries employment contract.


Petitioner's recommendation should be sustained.


Signed and issued this ______ day of _____________________, 1997.








___________________________________








Terrence Leon Holmes








Certified Independent Hearing Examiner






