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This case arises by virtue of Section 21.251(a)(2) of Texas Education Code’s Chapter 21.  An evidentiary hearing pursuant to Subchapter F was conducted on Tuesday, July 24, 2001.   Due to a co-signed agreement of the parties (pursuant to Texas Education Code  section 21.257), my findings of fact, conclusions of law, and recommendation are due no later than August 6, 2001.

This case is primarily about a teacher’s pattern of excessive absenteeism and his pattern of failing to dutifully provide advance warning of such absences (or partial absences, i.e.,  when arriving late for work by an hour or two or three).  Surprisingly (or perhaps not surprisingly), on the day of this case’s evidentiary hearing, the respondent showed up at the DISD courtroom, late.  

I.   JURISDICTION & PROCEDURAL  BACKGROUND

Petitioner (“Dallas I.S.D.” or “DISD”) proposed terminating  Timothy Brisco (“respondent”).  In response thereto, respondent  submitted a written request for an evidentiary hearing regarding his employment contract, pursuant to Chapter 21 of the Education Code.   That written request was received by the Texas Education Agency (“TEA”) on June 13, 2001.  That written request complied with Texas Education Code Section 21.21.159 (i.e., notice was sent within 10 days of respondent’s receipt of said notice letter), so respondent became statutorily entitled to a Subchapter F-governed processing of the initial disposition of his Subchapter E (3-year term) employment contract. 

II.   FINDINGS OF FACT

Based upon the preponderance of the credible evidence admitted at trial, after having carefully considered same, I find that:

5)
1.   Respondent (Timothy R. Brisco) is a vocational education teacher who teaches at Multiple Careers Magnet


 Center, a DISD vocational school for special education students who attend vocational school classes for a half-day


 on school days; specifically, respondent  is the instructor for the laundry and dry-cleaning program which is “open to


 the general public” (see Tr. @ 27-28).

5) 2.   Respondent’s work schedule at Multiple Careers Magnet Center was from 8:15 am to 4:00 pm (see Tr. @ 28).

6) 3.   Laundry and dry-cleaning work are an occupational tradition in respondent’s family; in fact, respondent’s (now-deceased) father taught for DISD at Multiple Careers Magnet Center for about seven or eight years (Tr. @ 11); moreover, for 23 years respondent’s parents owned and operated a dry cleaning business in Dallas (see Tr. @ 191).

7) 4.   Respondent is employed by DISD pursuant to a three-year “term” contract (see DISD Exhibit #1, last page, captioned “TEACHER TERM CONTRACT (Three Year Contract)”, in conjunction with Tr. @ 21-22).

8) 5.   Respondent’s school principal at this time is Dr. William A. Quinones (Tr. @ 23); Dr. Quinones has served DISD at Multiple Careers Magnet Center as its principal for three years, so 2001-2002 will be his fourth year of service there as principal (Tr. @ 23).

9) 6.   Prior to Dr. Quinones’ administration at Multiple Careers Magnet Center, the prior principal noticed an ongoing problem of absenteeism by respondent (Tr. @ 52-53).

10) 7.   Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any health problem-related claim of physical disability or physical limitation, — so no ADA-based defenses or avoidances are applicable to excuse respondent for his habitual failures to fulfill his assigned employment duties  (Tr. @ 89).

11) 8.   Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any request for a special accommodation for respondent’s employment situation based upon any health problem-related claim of physical disability or physical limitation, — so no ADA-based defenses or avoidances are applicable to excuse respondent for his habitual failures to fulfill his assigned employment duties (Tr. @ 89).

12) 9.   Prior to Dr. Quinones being assigned as principal for Multiple Magnet Center, that school was administrated by Dr. Robbie Pipkin, who permitted a somewhat less strict program of faculty accountability than Dr. Quinones has done since he was assigned to be the principal of Multiple Careers Magnet Center (Tr. @ 212-213); – nevertheless, even Dr. Pipkin had already (on February 17, 1997) formally reprimanded respondent for his unreliability, based on the faculty handbook, a copy of which was respondent received on August 26, 1997 (see DISD Exhibit #11, showing excessive absences in 1996-1997, in conjunction with Tr. @ 40, 50, 52-53, 172).

13) 10.   One of the accountability policies that Dr. Quinones has implemented at Multiple Careers Magnet Center is a policy denoting the required (i.e., mandatory) procedure for a teacher to report that he or she would be absent from work, namely, that a teacher must report in telephonically by leaving a phone recording on the “attendance hotline”  the night before, or at least by 5:30 am of, the school day which that teacher will be absent from work (Tr. @ 29-30; 53-54).

14) 11.   Dr. Quinones’ “attendance hotline” (for faculty of Multiple Careers Magnet Center) operates a voice-mail recording 24 hours, 7 days a week, and if it is ever not working properly, the duty to call-in an absence is effectively excused, even though a teacher can alternatively contact Dr. Quinones via two other telephone numbers which he provided to the faculty years ago (Tr. @ 29-30, 53-54, 118-121; 114-132). 

15) 12.   Dr. William A. Quinones opines that respondent’s teaching contract with DISD should be terminated, due to what Dr. Quinones describes as a habitual (and unlikely to be corrected anytime soon) and  inexcusable pattern of absenteeism, tardiness, and failure to follow mandatory procedures to calling to give advance warning of an absence from work; --- moreover, Dr. Quinones opined that respondent’s said habitual dereliction of duty has been perpetuated for the last three years (Tr. @ 42, 47, 53-54, 83, 100, etc.).

16) 13.   For the 1999-2000 school year respondent received a “less than expectations” evaluation for his job performance (Tr. @ 32-35; DISD Exhibit #3); – moreover, during that school year respondent was formally reprimanded for his excessive (18) unexcused absences, as well as due to respondent’s pattern of failing to follow the mandatory telephone call-in procedures whenever he intended to be absent from work on a work-day (Tr. @ 36-38).

17) 14.   During the 1999-2000 school year the efficient operations of Multiple Careers Magnet Center were noticeably impaired by respondent’s pattern of failing to follow the mandatory telephone call-in procedures whenever he intended to be absent from work on a work-day (Tr. @ 36-39), since special education students begin arriving at 8:15 am and must be “covered” by other faculty, or by substitute teachers, if respondent did not timely show up for work or, alternatively, if respondent timely provide advance warning to Dr. Quinones that he would not be showing up for work (Tr. @ 38).

18) 15.   The educational disruptions in the operation of the school special education program – caused by respondent’s dilatory call-in absences – foreseeably conflict with IEP-tailored activities that each special education student should be learning from (Tr. @ 38), because a student assigned to learning “dry-cleaning and laundry” should not be repeatedly shuffled off to an instructor who is teaching “building maintenance” if that substitution conflicts with that student’s individualized (“IEP”) educational program (Tr. @ 38).

19) 16.   The faculty handbook clearly delineates the mandated telephonic call-in procedure for providing the principal with advance warning that a teacher is going to be absent from work on an instructional day (Tr. @ 40; DISD Exhibit #5, citing Multiple Careers Magnet Center’s faculty handbook, pages 26, 36, and 37, inter alia).

20) 17.   Dr. Quinones routinely begins checking the voice-mail messages left by faculty on the “attendance hotline” at about 6:30 am each school-day morning; — this phone message information is needed by him then so that he can arrange for substitute teacher coverage or for alternative coverage of students whose teacher has warned that he or she will be absent form work for that instructional day (Tr. @ 38, 63, 104-105, 110-111, 127, 165).

21) 18.   Respondent was formally reprimanded on August 28, 1998, for his failure to properly call in his absence on August 27, 1998, — because respondent then called in (on 8-27-1998) at 7:45 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11 and Tr. 52-53, in conjunction with  Tr. @ 62-63, 104-105, 110-111, 165, 206-207).

22) 19.   Respondent was formally reprimanded again on October 7, 1998, for his failure to properly call in his absence on October 5, 1998, — because respondent then called in (on 10-5-1998) at 6:38 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11 in conjunction with  Tr. @ 52-53, 62-63).

23) 20.   Respondent was formally reprimanded again on November 6, 1998, for his failure to properly call in his absence on November 6, 1998, — because respondent then called in (on 11-6-1998) at 7:30 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11, with  Tr. @ 52-53, 62-63).

24) 21.   Respondent was formally reprimanded again on December 9, 1998, for his failure to properly call in his absence on December 9, 1998, — because respondent then called in (on 12-9-1998) at 8:01 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11, with  Tr. @ 52-53, 62-63).

25) 22.   Respondent was formally reprimanded again on April 23, 1999, for his failure to properly call in his absence on April 23, 1999, — because respondent then called in (on 4-23-1999) at 7:40 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11 with  Tr. @ 52-53, 62-63).

26) 23.   Respondent was formally reprimanded again on April 27, 1999, for his failure to properly call in his absence on April 26, 1999, — because respondent then called in (on 4-26-1999) at 7:33 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibits #11 with  Tr. @ 52-53, 62-63).

27) 24.   Respondent’s habitual problems of unexcused absenteeism, unexcused tardiness, and unexcused failures to report absences from work in a timely manner are not the result of misunderstanding what Dr. Quinones has established as the standards regarding job attendance, job punctuality, and mandatory call-in procedures regarding absences (see, accord, e.g., Tr. @ 40-41, 52, 166-174).

28) 25.   Although there is some evidence in the record that the respondent did experience some sickness during his years of employment at Multiple Careers Magnet Center (e.g., see Tr. @ 201 – but respondent admits that he never obtained physician confirmation thereof),  there is no credible evidence that the vast majority of respondent’s failure to timely call in his many absences was prevented by his instances of sickness during 1998, 1999, 2000, and 2001 (e.g., see Tr. @ 201 — when he telephoned his mother to say he was sick, why didn’t he rather use that telephone time to just call in his absence?); — accordingly, I find that the respondent was repeatedly failing to timely call in his absences even on those occasions when he really was sick; — moreover, I find that respondent’s pattern of unexcused failures to use the proper call-in procedure to give advance notice of his absences from work  was so persistent (despite counselings, warnings, formal reprimands, etc.) that is constituted an unexcused and ongoing pattern of insubordination.

29) 26.   Respondent was placed by Dr. Quinones on an individual improvement plan (on May 17, 1999), which “Performance Goal Improvement Plan School Year 1999-2000 for Timothy Brisco [SSN 456-41-2265]” – shown within DISD Exhibit #11 – indicated that the respondent’s three most serious job performances deficiencies were:  



(1) “persistent Failure to Call In When Absent”;



(2) “Persistent Tardiness”; and 



(3) “Excessive Absences - Missed more than 1 day per month”.

27.       A similar attempt to rehabilitate respondent’s deficient job performance is shown by the individual improvement plan of April 14, 2000, for the “Spring-School Year 1999-2000 and School Year 2000-2001", based upon the continuing need to remedy the same three job performance deficiencies (DISD Exhibit #11), – followed by a similar “performance goal improvement plan” on April 27, 2000, for the school year of 2000-2001 (see DISD Exhibit #3), — but these “improvement plans” in time proved to be even worse than unsuccessful (see Tr. @ 34, 44, 54, 97, 167-168, 173) — since respondent’s pattern of absenteeism at Multiple Careers Magnet Center has only gotten worse (in 1999-2000) and then even worse after that (in 2000-2001).The number of employment duty days per school year is about 190 days per school year (Tr. @ 96, 120), the equivalent of about 184 eight-hour days per year.  In the comparable light of a 50-workweeks-per-year job in the private sector, respondent is working only about 3 / 4 of the hours that many in private industry work (184 / 250 = 73.6%), plus, this comparison ignores the many employees in private “industry” who work more than 40 hours per week.  In contrast to this workload comparison, respondent paints himself as one who prepares and guides high school students for employability in the “real world” of industry (Tr. @ 152-157),  yet respondent’s 28 unexcused absences (during school year 2000-2001), occurring within only 190 work-days (or so),  is roughly comparable to a 50-workweeks-a-year/40-hours-a-week employee  having about 37  unexcused absences  within one work-year!   Surely most employers in the world of “industry” would reject  any such employee’s attendance record  as having unacceptably high (“excessive”) absenteeism.  I must emphasize here that respondent’s unexcused absenteeism pattern worsens with time: 15 days during schol year 1998-1999; 18 days during 1999-2000; and 28 days during 2000-2001.  (See DISD Exhibit #28, in conjunction with Tr. @ 167-168).    
28.   Respondent was formally reprimanded again on September 12, 2000, for his failure to properly call in his absence on September 12, 2000, — because respondent then called in (on 9-12-2000) at 8:34 am, —  despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further despite the fact that students begin arriving as early as 8:15 am (see DISD Exhibits #4 & #5 in conjunction with  Tr. @ 28, 40-41, 80, 200).

5) 29.   The above-noted formal reprimand of September 12, 2000 reminded respondent that his “history of poor attendance has a significant impact on the instruction of [his] students[,] since it is not safe for the operation of the equipment in [his] cluster without the presence of the trained teacher” (DISD Exhibit #5; – compare also Tr. @ 71).

6) 30.   Respondent was formally reprimanded again on October 4, 2000, for his failure to properly call in his absence on October 4, 2000, — because respondent then called in (on 10-4-2000) at 9:00 am, – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further despite the fact that students begin arriving as early as 8:15 am (see DISD Exhibits #6 & #7 in conjunction with  Tr. @ 43-44, 80, 200).

7) 31.   The formal reprimand of October 4, 2000 again reminded respondent that his “history of poor attendance has a significant impact on the instruction of [his] students[,] since it is not safe for the operation of the equipment in [his] cluster without the presence of the trained teacher” (DISD Exhibit #7; – compare also Tr. @ 71).

8) 32.   Respondent was formally reprimanded again on October 16, 2000, for his failure to properly call in his absence on October 16, 2000, — because respondent then called in (on 10-16-2000) at 8:26 am, – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further despite the fact that students begin arriving as early as 8:15 am (see DISD Exhibit #8 & #9 in conjunction with  Tr. @ 38, 80, 136).

9) 33.   The formal reprimand of October 16, 2000 again reminded respondent that his “history of poor attendance has a significant impact on the instruction of [his] students[,] since it is not safe for the operation of the equipment in [his] cluster without the presence of the trained teacher” (DISD Exhibit #9; – compare also Tr. @ 71).

10) 34.   On October 17, 2000 respondent was further reprimanded for his failure to properly call in an absence regarding the day prior thereto (which was an instructional day at Multiple Careers Magnet Center), in that respondent’s  telephone message left on the morning of October 17, 2000 announced: 



This is Brisco, calling in case I can’t come in tomorrow.  I’m calling to be out.  



If I wake up and I’m sick I want to make sure I do call because I don’t want to



sign any more paper.  If I do wake up I will be in, but I’m calling now for



tomorrow.  NOTE: The witness also verifies that the call was on voice mail 



[10-17-2000] as indicated above.  Mr. Brisco did not come to work [10-17-2000].


(Quoting from DISD Exhibit #10, dated October 17, 2000).

11) 35.   Dr. Quinones informed respondent that respondent did not “have the option of calling in sick for the day and then deciding to come to work late at any time” respondent felt like coming in to work (DISD Exhibit #10).  

12) 36.   Respondent’s lackadaisical performance regarding attendance and regarding reporting absences from work in a timely and accountable manner exemplify  insubordination that provides unhelpful role-modeling for students and caused contention among faculty (compare DISD Exhibit #11 with Tr. 2 149-150).

13) 37.   Respondent was formally reprimanded again on November 7, 2000, for his failure to properly call in his absence on November 7, 2000, because respondent then called in (on 11-7-2000) at 7:31 am – despite that the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #12 in conjunction with  Tr. @ 54, 62-63).

14) 38.   Respondent was formally reprimanded again on December 1, 2000, for his failure to properly call in his absence on December 1, 2000, — because respondent then called in (on 12-1-2000) at 7:33 am – despite that the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #14 in conjunction with  Tr. @ 58, 62-63).

15) 39.   Respondent was formally reprimanded again on December 11, 2000, for his failure to properly call in his absence on December 8, 2000, — because on that particular day respondent never did call in his absence (for 12-18-2000) – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further despite the fact that students begin arriving as early as 8:15 am (see DISD Exhibit #15 in conjunction with  Tr. @ 80, 136).

16) 40.   Respondent was formally reprimanded again on January 11, 2001, for his failure to properly call in his absence on January 11, 2001, — because respondent then called in (on 1-11-2001) at 6:46 am – despite  the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #16 with  Tr. @ 60-61).

17) 41.   Respondent’s pattern of absenteeism has continued into 2001; —  for example, he  was formally reprimanded again on January 12, 2001, for his failure to properly call in his absence on January 12, 2001, — because respondent then called in (on 1-12-2001) at 7:19 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #17 in conjunction with Tr. @ 61).

18) 42.   Respondent was formally reprimanded again on February 7, 2001, for his failure to properly call in his absence on February 7, 2001, — because respondent then called in (on 2-7-2001) at 6:47 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #18 in conjunction with  Tr. @ 64).


19) 43.   Respondent was formally reprimanded again on April 3, 2001, for his failure to properly call in his absence on April 3, 2001, — because on that particular day respondent never did call in his absence (for 4-3-2001) – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further despite the fact that students begin arriving as early as 8:15 am (see DISD Exhibit #19 in conjunction with  Tr. @ 65, 80, 136); – this irresponsible dereliction of duty, as well as almost all of the documented failures to timely report absences on other occasions (mentioned elsewhere within these “Findings of Fact”), went genuinely disputed by the respondent at trial.

20) 44.   Respondent was formally reprimanded again on April 9, 2001, for his failure to properly call in his absence on April 9, 2001, — because respondent then called in (on 4-9-2001) at 7:20 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #20 in conjunction with  Tr. @ 65-66).

21) 45.   Respondent was formally reprimanded again on April 10, 2001 for his failure to properly call in his absence on April 10, 2001, — because respondent then called in (on 4-10-2001) at 7:43 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #21 in conjunction with  Tr. @ 66).

22) 46.   The formal reprimand of April 10, 2001 again reminded respondent that his “history of poor attendance has a significant impact on the instruction of [respondent’s] students[,] since it is not safe for the operation of the equipment in [respondent’s] cluster without the presence of the trained teacher” – and further added that “This letter is an official documentation of your insubordination regarding your placement on PROBATION for the 2000-2001 school year” and that “Further violation of directives and/or policy may result in other disciplinary action which may include a recommendation for the termination of your employment with the school District”.  (DISD Exhibit #22 in conjunction with Tr. @ 67).

23) 47.   Respondent was formally reprimanded again on April 20, 2001, for his failure to properly call in his absence on April 20, 2001, — because respondent then called in (on 4-20-2001) at 7:30 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #23 in conjunction with  Tr. @ 68-69).

24) 48.   Respondent was formally reprimanded again on May 1, 2001, for his failure to properly call in his absence on May 1, 2001, — because respondent then called in (on 5-1-2001) at 7:28 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #25 in conjunction with  Tr. @ 72-73).

25) 49.   Respondent was formally reprimanded on May 8, 2001, for his failure to properly call in his absence on May 8, 2001, — because respondent then called a teacher assistant, to relay his anticipated absence, such that respondent’s absence went unreported to Dr. Quinones (on 5-8-2001) until 8:10 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am (see DISD Exhibit #26 in conjunction with  Tr. @ 73).

26) 50.   Respondent was formally reprimanded again on May 18, 2001, for his failure to properly call in his absence on May 18, 2001, — because respondent then called in (on 5-18-2001) at 8:30 am – despite the fact that Dr. Quinones begins solving problems caused by faculty absences at 6:30 am, — and further  despite that students begin arriving as early as 8:15 am (see DISD Exhibit #27 in conjunction with  Tr. @ 75, 80, 136).

27) 51.   Respondent’s tardiness, due to its pervasive demonstration of unreliability, effectively constitutes “job abandonment” – a further demonstration of an unexcused pattern of absenteeism committed in portions fo school-days, as is shown by the last page of DISD Exhibit #28 in conjunction with Tr. @ 77-79  (showing respondent’s record of:  6 tardies in August;  4 tardies in September; 7 tardies in October; 11 tardies in November; 6 tardies in December;  1 tardy in January; 8 tardies in February; 1 tardy in March; 4 tardies in April; and 4 tardies in May); – this pattern of lackadaisical tardiness also demonstrates, in light of the big-picture circumstances (including respondent’s unmitigated pattern of other attendance deficiencies), a de facto form of inexcusable insubordination.

28) 52.   For the 2000-2001 school year respondent received a “less than expectations” evaluation for his job performance (Tr. @ 72).

29) 53.   During school year 2000-2001 Dr. Quinones accurately observed (and documented) that respondent had continuously “demonstrated a total disregard for [proper] notification of [respondent’s] intent to appear at work on a consistent basis ... tantamount to job abandonment” (see DISD Exhibit #11).

30) 54.   Dr. Quinones does not demonstrate any ill-motivated animus against respondent, due to respondent’s race, color, ethnic origin, or other such classification; — moreover, there has been no credible evidence introduced at trial that Dr. Quinones has ever acted in any manner that was even partially motivated by any ill-motivated animus against respondent, due to respondent’s race, color, ethnic origin, or other such classification (Tr. @ 89-90).

31) 55.   Dr. Quinones has observed positive several of respondent’s traits and behaviors displayed in conjunction with respondent’s job performances at Multiple Careers Magnet Center (see, e.g., Tr. @ 94-95, 99, 213); – for example, Dr. Quinones recognized respondent as the school’s “Mr. Congeniality” (Tr. @ 99).

32) 56.   Prior to trial, respondent never indicated to Dr. Quinones, or otherwise put Dr. Quinones on notice, that respondent was claiming that the workplace conditions of heat and/or chemical fumes were the cause (or a contributing cause) of respondent’s excessive absences during the past three years (Tr. @ 194-198, and especially 89 & 201).

33) 57.   Prior to trial, respondent never indicated to Dr. Quinones, or otherwise put Dr. Quinones on notice, that respondent was claiming that the workplace conditions of heat and/or chemical fumes were the cause (or a contributing cause) of respondent’s excessive partial absences (i.e., tardinesses) during the past three years (Tr. @ 89 & 201).

34) 58.   Prior to trial, respondent never indicated to Dr. Quinones, or otherwise put Dr. Quinones on notice, that respondent was claiming that the workplace conditions of heat and/or chemical fumes were the cause (or a contributing cause) of respondent’s excessive pattern (during the past three years) of failures to use DISD-mandated call-in procedures to give Dr. Quinones advance warning of school days when respondent decided to not to report to school for work (Tr. @ 89 & 201; DISD Exhibits #10, #11, #15, p.2 of #23, etc.).

35) 59.   Respondent has repeatedly failed and refused to comply with policies, orders, and directives of the DISD Board and DISD Superintendent by virtue of his non-compliance with policies, orders, and directives of their designees; in particular, respondent’s said non-compliances have included non-compliances with policies, orders, and directives of Dr. Quinones, who is a designee of the DISD Superintendent and is also a designee of the DISD Board (see generally Tr. @ 81-82 and DISD Exhibits #1 through #29).

36) 60.  Respondent has repeatedly engaged in conduct, while at school (such as talking on the telephone, unrelated to school business,  when he was supposed to be paying attention to his special education students), which conduct was contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District (see, e.g., Tr. @ 82 & 100 regarding “being on the phone”).

37) 61.  Respondent has demonstrated – during his time at Multiple Careers Magnet Center – an excessive level of inefficiency in discharging his responsibilities as a special education teacher (see, e.g., Tr. @ 82-83 & 106-107 regarding respondent’s excessive tardinesses).

38) 62.  It does not appear that respondent’s conduct has caused anyone to have a noticeable loss of confidence in the DISD administration or in the integrity of the DISD; — rather, the publicity generated by local television media coverage regarding respondent’s laundry services program at Multiple Careers Magnet Center has been positive (see Tr. @ 93), so it appears that respondent’s congeniality has paid off in this respect, as well as in his positive relations with many of his students (see Tr. @ 156-158 & 163 in conjunction with Respondent’s Exhibit #4).

39) 63.  Respondent has repeatedly failed to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of respondent detrimental to the best interests of the District (see Tr. @ 83).

40) 64.  Respondent has failed and refused to fulfill duties and responsibilities as set forth under the terms and conditions of his three-year term contract with DISD (governing school years 1999-2000, 2000-2001, and 2001-2002), as well as having  failed and refused to fulfill duties and responsibilities as set forth under the terms and conditions contained in respondent’s job description and local Board policy (see Tr. @ 83 and DISD Exhibits #1 & #29).

41) 65.   Respondent has repeatedly demonstrated a habitual pattern of excessive absences and tardinesses, to such an excessive degree that it can fairly be called “job abandonment” and “gross insubordination” (see Tr. @ 80, 83. & 100, with DISD Exhibits #11 & #29).

42) 66.   Respondent has engaged in behavior otherwise constituting “good cause” for employment termination under Texas laws, such as his demonstrated willingness to subject his special education students to being “shuffled off” to rooms other than his laundry services/dry-cleaning room, despite the fact that respondent knows (or should have known) that his excessive and unexcused absences would repeatedly interfere with the fulfillment of the IEPs respectively designed for each of his special education students, — e.g., a student whose IEP calls for learning laundry services as a form of vocational education should not be repeatedly “shuffled off” to a construction “cluster” or be left in a room (almost as if being baby-sat) where the occupational equipment is not allowed to be operated because the credentialed vocational teacher is AWOL (consider, e.g., Tr. @ 70-72 in conjunction with DISD Exhibit #24's handwritten comments). 

67.       Whenever respondent fails to show up timely for work, – or if he fails to show up for work at all, – the school’s dry-cleaning equipment cannot be used by his special education students or even by a non-credentialed teacher assistant, — so his special education students must then be “shuffled off” to another classroom that doesn’t fit those special education students respective personalized educational program needs, a result that interferes with IEP fulfillment and thus frustrates the full implementation of the Individuals with Disabilities Education Act
Thus, the “family-oriented” practices described by witness Pauline Timmons (see Tr. @ 134-137) regarding coverage of absentee special education teachers – that she and respondent lament as having been shut down by Dr. Quinones’ faculty accountability program – needed to be curtailed, in order to prevent frustration of the IEP-defined objectives of respondent’s students.  In fact, to do otherwise would be to risk an inadequate implementation of  the Individuals with Disabilities Education Act.  (see Tr. @ 71-72). 

68.       Mr. Brisco is not a highly credible witness; — rather, respondent demonstrates a leaning toward self-serving defensiveness, evasiveness on several material issues, and overly minimized level of respect for his accountability as a public school district employee, and distracting subjectivity in analyzing employment accountability issues; – on several issues respondent’s testimony was unreliable due to inaccuracy, exaggeration, or inconsistency.

5) 69.    Dr. Quinones is a highly credible witness who demonstrates fair-mindedness and more leniency than is legally required (for public school administration purposes), and who also demonstrates helpful objectivity in analyzing employment accountability issues.

6) 70.   Dr. Quinones’ trial testimony, when compared with his documentation illustrated by various DISD exhibits, reveals that he is an accurate and reliable witness.

71.   Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any health problem-related claim of physical disability or physical health-related job performance limitation (Tr. @ 89 & 201).

5) 72.   Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any request for a special accommodation for respondent’s alleged workplace-related health problem as being a physical disability or physical limitation (Tr. @ 89 & 201).

6) 73.   Although respondent was aware that he could give notice of his (alleged) illnesses as a basis for requesting reasonable accommodation and/or a temporary disability-related excuse from his work attendance responsibilities, --- respondent never properly requested a leave of absence for temporary disability  to the superintendent of DISD (Tr. @ 201).

7) 74.   Respondent never justified a request for illness or temporary disability by accompanying a request to DISD administration by a physician’s statement confirming inability to work or by any similar physician’s statement indicating whenever any such request for any illness-based leave should begin, with the probable date of return, as certified by the physician (Tr. @ 89, 166-167, & 201).

8) 75.   On April 20, 2001, at 7:30 am (see DISD Exhibit # 23 in conjunction with Tr. @ 68-69), the respondent dilatorily called in to report that we would be failing to appear for work that day; in doing so, he then informed the office manager of Multiple Careers Magnet Center words to the effect of:   “I won’t be in today;  I have things to do.”
9) 76.   Due to respondent’s failure to be attentive and to exercise good judgment in classroom management a student used respondent’s cell phone to call in a repair order to a service repair company, to fix the school’s dry-cleaning machine (see Respondent’s Exhibit # 5 in conjunction with Tr. @ 160-163, 169-170).

10) 77.   Dr. Quinones’ calculation of Respondent’s excessive absences did not include time off from work when respondent was attending jury duty (Tr. @ 35, 76).

11) 78.   This repair order telephone call incident (noted immediately above) illustrates a problem caused by a lack of teacher presence and/or attention in the laundry services room, as well as a lack of good judgment about the level of responsibility that special education students should handle while on campus, in that: 



(a) the usage and maintenance of the $30,000 dry-cleaning equipment should not



     be negatively affected by a missing teacher (see Tr. @ 71-72); and 



(b) students should not be encouraged to exercise ultra vires “independence” in



     calling in repair companies to fix malfunctioning equipment (see, accord, Tr.



     @ 160-162, 170-171).

12) 79.   Unexcused behavior that unduly tends to frustrate the complete fulfillment of the IEPs of special education students is “good cause” for terminating the employment of a special education teacher, especially one who is not a novice teacher.

13) 80.   This case is not primarily a matter of personality conflict; – rather, it really is a case about excessive absences, excessive tardiness, and excessive failures to timely call in to work to say “I’m going to be absent today ....”  (Tr. @ 166-174, 213).

III.   DISCUSSION  OF  INFERENTIAL  REBUTTAL  EVIDENCE


Two legally important topics raised at trial – racial discrimination and workplace health hazards – deserve special comment.  Of these, the former lacks any evidentiary merit, whereas the trial testimony regarding the latter topic must be more carefully evaluated herein.


These two defensive themes are relevant herein because they tend to block or dissipate the probative value of DISD’s evidence that respondent’s reputation for absenteeism is “his fault”, – in that case law indicates that employee absenteeism, unless adequately excused, is a proper ground (i.e., “good cause”) for employment termination.  See, accord, Waligura v. El Campo ISD, TEA Docket No. 151-R--3289 (Comm’r Educ. 1991) (approving as “reasonable”the school district’s interpretation of its own sick leave policy as that policy related to both state law and the teacher’s specific circumstances), cited in Kemerer & Walsh’s The Educator’s Guide to Texas School Law,  4th ed. (1996), @ page 160.  See also, accord, Texas Education Code 21.409, which provides in relevant part:

(a)   Each full-time educator employed by a school district shall be given a leave of absence for temporary disability at any time the educator’s condition interferes with the performance of regular duties.  The contract or employment of the educator may not be terminated by the school district while the educator is on leave of absence for temporary disability.  “Temporary disability” in this section includes the condition of pregnancy.

(b)   A request for a leave of absence for temporary disability must be made to the superintendent of the school district.  The request must be accompanied by a physician’s statement confirming inability to work and must state the date requested by the educator for this leave to begin and the probable date of return as certified by the physician.
Since those two legal topics can be asserted as “affirmative defense” pleas (however, procedurally speaking, they were not pled as such in the case ad litem), those two topics can be used as evidence to defeat the petitioner’s prima facie proof of DISD Board violations, such that the ultimate determination of “good cause” for termination would be improper.  


Also, evidence supporting those two defensive positions may also be construed as an inferential rebuttal, i.e, as evidence that inferentially rebuts DISD’s case-in-chief evidence, in order to prevent DISD from achieving its evidentiary goal of proving “good cause” for termination by a preponderance of the credible evidence.  


As noted hereinabove, respondent did not timely plead either “racial discrimination” or “workplace health hazards” (or the like) as affirmative defenses.  Affirmative defenses must be pled timely or they are waived, according to Amended Pre-Trial Order governing this Subchapter F proceeding (see Hearing Examiner Exhibit # 1, Paragraph 13, @ page 4).   There is no valid excuse, on this record, for respondent’s not providing a timely plea (or at least a “trial amendment” to supplement his general denial) if his assertable interpretation of the evidence supports one or more affirmative defenses.  


In particular,  the Amended Pre-trial Order mandated the pleading of affirmative defenses by “no less than 10 business days before the first day set for trial”, – which in this case occurred on July 10, 2001.
Also, the Amended Pre-Trial Order (@ id., Paragraph 13) further noted that “affirmative defenses will likely be deemed waived if not noticed in a writing received by me no less than 10 business days before the first day set for trial; however, this limitation regarding affirmative defense timeliness shall not impair a respondent’s right to introduce evidence in the nature of an inferential rebuttal (for supporting a general denial)” [bold emphasis & underlining in original].   Moreover, the Amended Pre-trial Order mandated that any objection to the Pre-Trial Order must be asserted by “within 5 business days of its being mailed ... if a party has no FAX machine”,  —  yet no such objection was ever filed herein by respondent.  The issuance and enforcement of a pre-trial order is a fair exercise of the hearing examiner’s powers as defined in Texas Education Code’s section 21.255(a), — especially since the usage of a pre-trial order facilitates achievement of the procedural goal of conducting a Subchapter F proceeding “in the same manner as a trial without a jury in a district court of this state.” (quoting from Texas Education Code’s section 21.256(e)). 


Accordingly, respondent is limited herein – pleading-wise – to a “general denial” (see  Hearing Examiner Exhibit # 1, Paragraph 13, @ page 4).  Thus,  respondent’s usage of evidence on those two topics will be interpreted and applied herein as supporting respondent’s “general denial” via “inferential rebuttal” logic.  Of course, DISD retains the ultimate burden of proof, so I have weighed the evidence supporting respondent’s inferential rebuttals (and his arguments for interpreting the evidence as inferentially rebutting DISD’s case-in-chief); I have also weighed the DISD’s evidence that tends to refute and to otherwise negate respondent’s inferential rebuttal evidence (and respondent’s arguments in support thereof).  


Accordingly, these two legal issues are discussed as separate topics hereinbelow.

A.   RESPONDENT’S   RACIAL   DISCRIMINATION   THEME 


Some of the legal issues themes and trial testimony in this case resemble some of the issues decided in the case of Azubuike v. Fiesta Mart, Inc., 970 S.W.2d 60, 64 (Tex. App. – Houston [14th Dist.] 1998, n.w.h.), q.v.

Azubuike was a case in which an employee was terminated for his unreliability and insubordination in failing to report to work as scheduled by his employer; such grounds for termination was a legitimate non-discriminatory reason for termination, which the employee failed to demonstrate was a mere pretext for discrimination based upon race, color, or ethnicity.  Id. at 64.  Moreover, when the employee did show up for work, he often wasted employment time on the telephone talking to friends about non-work matters.  Id. at 64 (regarding the problem of talking on the telephone while on the job, compare Azubuike with Tr. @ 100).


The appellate court in Azubuike particularly noted the critical fault in the employee’s discrimination allegation:  the terminated employee introduced no meaningful evidence that any other similarly-positioned employees “had failed to report to work and were treated any differently”.  Quoting Azubuike, 970 S.W.2d at 64.  


The following line of testimony illustrates how this topic arose in the case ad litem.  This  testimony involves the pro se respondent cross-examining the school principal’s dealings with the respondent and his job performance at Multiple Careers Magnet Center:


Q   (Cross-exam of Dr. Quinones by pro se respondent)

I’m not going to try to fuss with you because you’ve done all the things that you need to do.  I just want to know.  Is there any – any kind of concern about the way I maybe feel or the way – Is there any – any feelings that you have that maybe you could – could help me out, or is it just you don’t want to help me out because of what, you don’t like me or – I don’t understand. .... You know, I don’t think this has nothing to do with any of the job thing because you can set the policy the way you want to, I think.  And I think as a person, people need to understand that sometimes they do good things, you know, but it’s not all the time bad.  And I’m just letting you know from the standpoint I’m not going to ask you any more questions because you already said what you want to say on the stand, but it’s just – To me, as a person – I deal with people every day as a public person, but it wasn’t that you was acquainted with me as much as you was with the other employees, but I – you know, I dealt with that as I – as I came because that’s what you do in life.

MR. CAPUA:


At this point, can Dr. Quinones answer the question?  I think we’re almost


getting a little argumentative.

HEARING EXAMINER:


Well, I think at this point he’s still describing the question.

MR. BRISCO:


Yeah.  I’m describing the question.

Q (BY MR. BRISCO)



The question is: Would you have hired me if I came – if I was qualified for the

 job?  Would you have hired me as a person, ...?  I can remember when you first met me, you said, “I was looking for a much older man,” so are you discriminating because of my age or my race or for color?  

Are you discriminating me[?],    I mean, because we didn’t have a good  understanding between each other.

MR. CAPUA:


I’m going to have to object because I know Mr. Brisco is not a lawyer; but,


I mean, I think he’s asked about 10 or 12 questions.

HEARING EXAMINER:


Well, I think that he boiled it right down at the end, so I think the witness is


capable of answering the question.  Please answer the question.

A. I have never and will never discriminate.  I don’t recall your statement about expecting an older man.  I really don’t at all unless I thought maybe your father was still working there, but I – I don’t say things like that.   Secondly, you  never indicated to me that the heat in that [room] and there was a problem to your health.  You have never approached me that the heat was affecting your health, never.
Quoting Tr. @ 87-89 (emphasis added).   


In addition to the fact-findings listed above (which specifically document respondent’s repeated and increasingly irresponsible abuse of the school’s attendance policy), two other portions of trial testimony shed light on some of the personal dynamics that negate the innuendo implied by respondent’s “discrimination” suggestion.  Rather, it appears that respondent’s work ethic is what quashed any likelihood that respondent would ever become very chummy with Dr. Quinones:

MR. CAPUA; 


DISD requests No. 23 be admitted into evidence.

HEARING EXAMINER: 


Mr. Brisco, any objection?

MR. BRISCO: 


No objection.

HEARING EXAMINER: 


DISD Exhibit 23 is admitted into evidence.

Q.  (BY MR. CAPUA) 


Dr. Quinones, why did you prepare Employer’s Exhibit No. 23?

A.  
To document another incident that Mr. – Mr. Brisco not following call-in procedures for being absent on this day.

Q.  
I’ll refer you to the second page of Employer’s Exhibit No. 23.  Can you read that note that’s listed there?

A.  
Yes.  It’s a note to me from – regarding Mr. Brisco, and he says – and this was quoted to the   office manager who answered the phone at 7:30 [am].  

“He will not be in today.   He has things to do.” 


  That was what –

Q.  
In your opinion, is that an acceptable excuse for an employee to say that they had things to do and that’s why they were not going to report to work?

A.  
No, it is not.

Quoting Tr. @ 68-69 (in conjunction with admitting DISD Exhibit # 23, q.v.).  I specifically conclude that the primary reason that any tension exists between Dr. Quinones and respondent is based upon respondent’s poor work ethic, as revealed by his dereliction of duties in 1998-2001. 


Another portion of Dr. Quinones’ trial testimony painted an insight into some of the personnel dynamics at Multiple Careers Magnet Center,  as Dr. Quinones discussed some of what he characterized as some faculty  “disgruntlement” and “resentment” resulting from Dr. Quinones’ accountability-oriented management style:

DR.  QUINONES (on cross-exam):


I don’t recall the details of that incident.  I do know that I’ve asked you several – It’s policy and procedure that teachers – By District policy, teachers have 30 minutes for lunch.  We – When we have time when students aren’t there, I give teachers an hour, an hour and a half for lunch, but my – I have – It’s documented that – that teachers are supposed to be in their rooms between (:00 and 12:00 and 1:00 and 4:00.  The District – my District boss has that – It’s a – It’s my guarantee that we are there to serve students because they do come in and out at different times and they – they need to be in the room then.  And we discussed the – I’ve discussed the issue with Mr. Brisco several times that you need to – just because students may all be gone at 11:30, your presence needs to be there in case my boss, the superintendent, parents come and so forth.  That’s still an allocated instructional time.  It’s not extra lunchtime.  That’s the real issue, I think.


And part of the – Unfortunately, part of the concerns that – that you heard earlier about the [previously] happy family, well, all I did was put them on the schedule that the District expects.  They have a planning period, they have instructional time, they have a  30-minute lunch and duty time.  Every day at 12:30 to 1:00 is when we meet, and that’s when we talk about what we do with students.  And I know there’s a lot of disgruntlement about that because it’s much better to have lunch, but I tell my staff they’re very lucky that we can build in meeting time during duty – during the day so they don’t have to stay over school.


I think – It may seem like I’m rambling, but part of the thing about – the concern about how I treat staff, I try to put everything that they do during their day, and the resentment has come, I think, because when I came there, well, there’s no more hour and a half lunches  because we need to be – We are paid taxes, and we need to be doing our job as teachers and be there.  We can’t have hour, hour and a half lunches every day.   And I think that’s part of the disgruntlement that you may be hearing [i.e., the testimony about how the faculty formerly operated as a “family”, such that if someone wasn’t on-the-job another teacher picked up the slack for the missing teacher, etc.].... 

Quoting Tr. @ 212-213 (emphasis added).


I  thus conclude that a secondary source of tension between Dr. Quinones and respondent is that Dr. Quinones disapproved and disallowed a previous faculty practice of taking hour-and-a-half lunches, since DISD policies only authorize 30 minute lunches for their job situation.


As noted above, the “discrimination” innuendo theme, as a type of defense to an employee’s termination, is not new in Texas employment law.  As noted above, the  Azubuike case involved an employee trying to defend against his employment termination by accusing his employer of committing racial and/or ethnic discrimination, thus affirmatively defending against and/or inferentially rebutting the employer’s allegations that the employee deserved to be “fired”.  Having reviewed the record in Azubuike, the  court of appeals panel concluded that there was no credible evidence of any such racial or ethnic discrimination, because the employee failed to introduce any evidence at trial that (a) other employees in the same position were similarly deficient in reporting for work, and (b) that the employer’s manner of dealing with such absenteeism was discriminatory, i.e., the terminated employee failed to prove that  Nigerian employees were punished more severely for excessive absenteeism than were Hispanics.  (See Azubuike, 970 S.W.2d at 64.)  


In this case I have noticed a similar void of any credible evidence of any discriminatory motive or any discriminatory practices by Dr. Quinones.  There has been no evidence of any discrimination in this case – on the basis of race, color, ethnicity, age, or whatever.  The only scintilla of such was not even testimony, it was only a leading question about a conversation in which Dr. Quinones indicated surprise about respondent’s age.  Moreover, the age-related comment had nothing to do with age discrimination – it merely reflected Dr. Quinones’ apparent confusion about respondent working at the same high school that respondent’s father had worked at.  It appears from the record that Dr. Quinones had heard something about another  Mr. Brisco (respondent’s father) who had served DISD for many years in laundry/dry-cleaning-related vocational education at Multiple Careers Magnet Center.   Thus, when he met that Mr. Brisco’s son, another “Mr. Brisco” – the respondent in this case – Dr. Quinones was then initially surprised at respondent’s age, until he eventually came to understand that the respondent, who was now a laundry services teacher at the school, was the son of the father who once taught laundry services at that same campus.  Of course, respondent is  a “much younger man” than his own father.  


Thus, the “age discrimination” innuendo is a distraction – an evidentiary “red herring”.  For that matter, any innuendo or suggestion of any improper motives or practices of “discrimination” in this case is worthlessly devoid of any evidentiary merit.

B.   RESPONDENT’S   WORKPLACE   HEALTH   PROBLEMS   THEME 


Moreover, another topic at trial was whether respondent’s attendance problems at Multiple Careers Magnet Center were caused by health hazards inherent in the workplace itself.  


In particular, respondent claimed that the working conditions at Multiple Careers Magnet Center (allegedly) produced the very health problems that (respondent claimed) were physically preventing respondent from faithfully showing up for work on time and/or from timely reporting in (by telephone) his absences, on a daily basis.  


Physical disabilities can quite understandably be used (if proven) as an excuse for attending work.  However, it is quite less understandable how the physical disability alleged by respondent could be a factual cause for his inability to provide DISD with advance warning that he would not be attending work due to illness.  This is not a trivial concern for DISD administration (nor should it be for any teacher hired to serve DISD), because DISD school administrators must – when they learn of faculty absences –  juggle the available faculty (with or without calling in a substitute teacher) to cover a non-attending teacher’s workplace absence.  


The health condition-related attendance problem is further complicated, however, by federal law governing the need for employers to reasonably accommodate the special needs of an employee with known physical limitations (whether those physical limitations are job-caused or not).  For reasons discussed herebelow, this topic raised by respondent, and addressed by some of respondent’s evidence at trial, has raised various issues involving the federal law known as the “Americans with Disabilities Act of 1990” (herein called “ADA”).  


Of course, ADA applications notwithstanding, the factual issue of whether respondent had any physical limitations that prevented him from complying with his duty to telephonically provide his principal with advance warning (that he would be absent from work) is a material fact question that I must resolve herein.  In other words, if the physical disability claimed by the respondent is not causally connected to respondent’s job performance failures, that physical disability becomes irrelevant to whether DISD has “good cause” to terminate respondent’s employment contract.


Arguably, the manner in which respondent has pressed the workplace health-hazard issue could be deemed (especially since pro se litigants are not expected to plead their pleas with the technical sophistication of licensed attorneys) as asserting a defense in the nature of r3etaliatory discharge for triggering the DISD’s obligation to provide a “reasonable accommodation” for respondent’s physical limitations caused by serving as a DISD vocational education teacher.  See, accord, Barnett v. U.S. Air, Inc., 228 F.3d 1105 (9th Cir. en banc [Calif.] 2000) (ruling that ADA’s interactive process is a mandatory, rather than a permissive, obligation on the part of employers and that ADA “reasonable accommodation” duties are triggered as soon as an employee gives the employer actual notice of the employee’s alleged disability coupled with aan expression of desire for some kind of accommodation therefor).  See also Norwood v. Litwin Engineers & Constructors, Inc., 962 S.W.2d 2220 (Tex. App. – Houston [1st Dist.] 1998, petition denied)  (actual knowledge of employee’s health problem gives rise to termination justification issue with respect to a triable disability discrimination claim);  Holt v. Lone Star Gas Co., 921 S.W.2d 301 (Tex. App. – Fort Worth 1996, n.w.h.)   (an employee’s alleged workplace-relevant health problem creates a material fact issue for fact-finder to decide).


It should be noted that the Texas labor law definition of “disabled” is a less serious standard of disability than that which is required to meet the federal definition of “handicapped”.  Cf., at least as persuasive authority,  Holt v. Lone Star Gas Co., 921 S.W.2d 301 (Tex. App. – Fort Worth 1996, n.w.h.)   (an employee’s accommodation-related “disability” under the Texas Commission on Human Rights Act has a lower proof threshold than does federal labor law’s definition of “handicapped”).


However, it must also be recognized that an employer may terminate an employee because of a disability if that very disability prevents the employee from fulfilling the essentials duties required of that job.  In other words, the phrase “because of disability” has statutorily limited in Texas to an employment discrimination that discriminates against someone whose disability “does not impair an individual’s ability to reasonably perform a job”.  Quoting Holt.  See also footnote 9,  citing TEX. REV. CIV. STAT. ANN. article 5221k section 1.04(b). 


In any event, any “disability” issue that may have been substantively raised by respondent’s evidence must be construed in a manner that does not negate an even more specific statute, namely, the portion of the Texas Education Code that deals with physician-documented health data, i.e., Tex. Educ. Code section 21.409(b) (discussed below).  In other words, if a general statute does not “match” a more particularized statute, the more particularized statute is presumed to reflect the legislature’s more particularized intent as to persons covered by the more particularized statute.


Arguably, respondent has raised the issue of a physical disability (i.e., physical condition-based  limitation affecting his ability to perform assigned tasks at DISD).  Moreover, respondent has so raised the “physical disability” issue as being occupationally caused by DISD workplace health-hazards (e.g., due to working with dry cleaning chemicals in uncomfortably hot conditions).  This notice of a health problem (if in fact it was given prior to trial ) can be construed as having alerted DISD (via  alerting Dr. William A. Quinones) that respondent had a physical disability and that respondent was requesting some kind of accommodation therefor, thus triggering application of ADA processes.  Furthermore, arguably, after having so triggered the ADA process (or the Texas laws within the Texas Commission on Human Right Act), DISD did not accommodationally change respondent’s workplace situation, but instead took procedural steps to propose respondent’s employment termination.  If this argument is recognized – and if it is grounded on credible evidence – it can be the basis of a “retaliation” defense.    


As briefly noted above,  an ADA-based  retaliatory discharge-oriented defense can take two forms: (1) as an affirmative defense, defeating DISD’s proof even if DISD’s case-in-chief carries its statutory burden of proof; and (2) as an inferential rebuttal, defeating DISD’s proof by quashing the persuasive force of DISD’s case-in-chief evidence.  


As a matter of logic, such “retaliatory discharge”-oriented evidence (and argument) may simultaneously serve as both an affirmative defense and as an inferential rebuttal.  


Procedurally, however, such “retaliatory discharge”-oriented evidence (and argument) can only serve both functions – in this proceeding – if, and only if, it is properly noticed before or during  trial as an “affirmative defense”. Otherwise, such “retaliatory discharge-oriented evidence (and argument) can only be fairly construed by me as inferential rebuttal evidence, since  only a case-in-chief-opposing “general denial” is presumed apart from a special notice-pleading alleging a special defense (other than a general denial). 


Furthermore, Mr. Brisco’s health problem-related defense can be viewed as an affirmative defense, i.e., this claim by respondent may be interpreted as the affirmative defense of a physical disability that the DISD must reasonably accommodate, pursuant to the ADA.  Also, respondent’s health problem claim may be interpreted as an inferential rebuttal that defensively attempts to negate DISD’s case-in-chief evidence, i.e., respondent’s health problem claim can be viewed as defensive evidence that shows that respondent was not insubordinate and, under the circumstances, that respondent was substantially complying with his work duties to the best of his physical abilities.  


Thus, on the health problem topic, the issues in this case resemble some of the issues decided in the case of Holt v. Lone Star Gas Co., 921 S.W.2d 301 (Tex. App. – Fort Worth 1996, n.w.h.), q.v., a case in which an employee’s health problem was recognized as a triable fact issue to be adjudged by the fact-finder.  For example, in the case ad litem the following line of testimony addressed the issue of workplace-caused  health problems, i.e., respondent tried to defend against his employment termination by excusing his performance deficiencies as being caused by the Multiple Careers Magnet Center laundry room’s health-hazard conditions:

Q
Would you agree with me that during the last three years, you had a pattern of not following policy as it relates to calling in timely?

A
As it relates to this policy, calling in timely, yes.

Q
And it’s probably fair to say you probably received well over 20 or 30 documents about not calling in timely; would that be true?

A
That’s true.

Q
Can you tell the hearing examiner why you never complied with the policy of calling in timely?

A
It’s not that I didn’t comply with the policy.  It’s that when you got up to call in, that’s what time it was.  That’s not not complying.  That’s kind of logical.  You don’t get up and do that.

Q
Is there a reason why you didn’t call in the night before if you weren’t going to attend work the next morning?

A
Well, the night before, you don’t know if you’re going to be sick in the morning, Mr. Capua.

Q
So are you telling the hearing examiner, then, that out of all the times that you called in after 5:30 [am], that you felt perfectly fine the night before, but got sick overnight; but, yet, you weren’t up at 5:30 the next morning to call?

A
I wasn’t up – Right.  I wasn’t up to call at 5:30.

Quoting Tr. @ 173-174.   (Regarding similar testimony by his mother, see Tr. @ 200-201.)   


Like workplace-related physical disability/impairment-based  discrimination, respondent’s workplace health problem —  as a type of defense to employment termination —  is not new in Texas employment law.  In Garcia v. Allen, Dkt. No. 13-99-032-CV, 2000.TX.0047976 @ Versuslaw.com (Tex. App. – Corpus Christi [13th Dist.] 2000, petition denied 2001), the allegedly “disabled” employee tried to defend against his employment termination by excusing his performance limitations as being caused by his physical “disability”.  However, the appellate panel applied  the Texas Commission on Human Rights Act standards, and the panel found no legally cognizable “disability” and thus no illegal “discrimination in employment because of “disability”.  


At first blush, respondent’s “health problems” claim by respondent appear to be merely an eleventh-hour distraction – another evidentiary “red herring”.   However, out of an abundance of caution, I have also considered the alternative: should respondent’s health problems be recognized as a “disability” that triggered “reasonable accommodation” considerations that excuse his track-record of absences, tardiness, and failure to timely call in his absences on days he does not work?    


In other words, assuming, arguendo, that the health problem issue is not merely an evidentiary “red herring”, it must then be recognized as a “fact-intensive” issue,  for me to determine as the Subchapter F fact-finder.   See, accord, Primeaux v. Conoco, Inc., 961 S.W.2d 401, 404 (Tex. App. – Houston [1st Dist.] 1997, no writ) (“The determination of whether an individual is disabled is necessarily fact intensive”).  If so, I  utilize the statutory definition of “disability” (from Texas Labor Code section 21.002(6) – which definitionally includes  “... a physical or mental impairment that substantially limits one or more of the major life activities of the individual”.  


But what is a “major life activity” that can be “substantially limited” by such a “disability”?  It is something like “caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and working”.   Quoting Hartis v. Mason & Hanger Corp., 7 S.W.3d 700, 703 (Tex. App. – Amarillo 1999, no petition).  In considering if an employee is physically “disabled” under this Texas statute’s definition,  there are three evidentiary considerations:

a the nature and severity of the impairment;

b the duration or expected duration of the impairment; and 

c the permanent or long-term impact, or the expected permanent or long-term impact of or resulting from the impairment.

See Norwood v. Litwin Engineers & Constructors, Inc., 962 S.W.2d 220, 224 (Tex. App. – Houston [1st Dist.] 1998, petition denied), cited in Garcia v. Allen, supra.  Such impairments should be considered on a case-by-case basis, yet within the overall context of society in general.  This appears to be the approach taken by the Texas Supreme Court in a case requiring an understanding of whom the Texas legislature defines as “disabled”.  



In particular, our state’s Supreme Court in Chevron Corp. v. Redmon, 745 S.W.2d 314, 317 (Tex. 1987), that the Texas legislature’s definition of “disability” was not designed to qualify “minor” physical problems as mandatory accommodation-triggering “disabilities”:

An examination of the entire Act ... reveals that the [Texas] legislature was concerned with those physical and mental defects which are serious enough to affect a person’s use of public facilities and common carriers, ability to obtain housing, and the ability to cross the street.  The intent of the Act was to protect those impaired to the point that they might not be able to participate in the social or economic life of the state, achieve independence, or become gainfully employed, without this protection.  The legislature obviously was not concerned with minor physical or mental defects.
Quoting Chevron Corp., 745 S.W.2d at 317 (emphasis added).  


Although respondent’s mother testified that respondent telephonically reported to her that respondent was sick (including vomiting – see Tr. @ 201), I am especially impressed with the fact that in the several years of absenteeism and tardinesses that respondent would like to be excused – due to workplace-related illnesses – respondent has produced no physician-buttressed documentation of any such sickness, –  nor did respondent testify of having sicknesses so serious that he consulted a physician regarding such sicknesses.  This lack of verification (or physician involvement) suggests to me that the respondent’s sicknesses (and related physical discomforts) from laundry-room heat and/or from dry-cleaning chemicals are likely a “health problem” less than a serious “disability”.


Thus, under the Texas Supreme Court’s definition of workplace-related “disability”, when applied to the evidentiary record in this case, —  I conclude that the undocumented sicknesses that respondent has experienced during 1998-2001 do not constitute an excuse-providing physical “disability”, as the term “disability” is defined under the Texas Commission on Human Rights Act, now codified within the Texas Labor Code.  Accordingly, respondent’s undocumented sicknesses do not excuse his ongoing pattern of absences and tardinesses (much less his ongoing pattern of failing to call in sick from work in a timely manner).

IV.   COLLATERAL   ESTOPPEL   CONSIDERATIONS 


One of the reasons that I have so specifically analyzed (and discussed above) the logical interrelations of respondent’s “racial discrimination” and “health problem” themes in this case is because a more simplistic treatment of those topics herein might open the door for wastefully duplicative proceedings on those topics – later – in another forum.  


For example, if I only mentioned that I concluded that those topics (and the trial evidence relating thereunto) could not support an affirmative defense for respondent herein, since he failed to timely plead any such affirmative defense (thus potentially mooting whether he had evidentiarily carried his burden of persuasion regarding any such affirmative defense), a later tribunal may err by opining that I was not necessarily required to make fact-findings on those topics in order to process the ultimate issues in this case.  That would be error, if such were to occur, because I have been required herein to nevertheless weigh the evidentiary merits (if any) of those defensive themes, in order to determine if their import as inferential rebuttals has countered DISD’s case-in-chief evidence sufficiently to reduce the evidentiary impact of DISD’s prima facie evidence to something less than a preponderance of the credible evidence.  


In other words, in order for me to determine if DISD has carried its burden of proof herein, I must weigh the probative value (if any) of respondent’s “racial discrimination” insinuation, as well as respondent’s claim that his job performance deficiencies are excused due to his workplace-related health problems.  On this record, arguably,  I cannot conclude that DISD has sufficiently carried its burden of proof unless and until I evaluate those two defensive themes raised at trial by respondent – regardless of whether they were asserted herein as affirmative defenses or as inferential rebuttals.  


Thus, because my evaluations of those two evidentiary topics constitute necessary components in the fact-finding foundation of my legal conclusions and recommendation, those fact-findings are a necessary (as opposed to obiter dicta) part of my ultimate issue determinations.  This may be quite relevant, hereafter,  in any potential proceedings involving those topics, so I have consciously considered that my fact-findings herein could be recognized as “collateral estoppel” (or as “issue preclusion”) determinations that would bar any later claim by respondent (e.g., for ADA remedies, for a claim under 42 U.S.C. section 1983 et seq., the Texas Labor Code, or the like) against the DISD.


So, keeping the big-picture in mind – and realizing that my fact-findings herein could be revisited at some future day in another forum, – I have elaborated (in this discussion section) to clarify the evidentiary significance of inferential rebuttal themes herein.  Why?  –  in hopes that if any future proceedings (in another forum) are considered, they will be immediately recognized as being collaterally estopped (or “issue-precluded”), and thus also be immediately recognized (prior to any re-trial of the same topics) as involving only wastefully duplicative proceedings the merits of which have already been mooted  by my fact-findings herein.

CONCLUSIONS OF LAW


Based upon the applicable law (including Due Process norms, applicable statutes, and governing DISD policies), as such relates to the aforesaid credible evidence, I make the following conclusions of law:

1) This case was properly brought pursuant to Chapter 21 of the Texas Education Code; it arises as a result of respondent having timely requested a Subchapter F proceeding as the process for evaluating DISD’s proposal to terminate respondent’s 3-year term contract.

2) Respondent’s case has been processed in accordance with constitutional Due Process standards, as well as in conformity with the Texas Education Code (and DISD policies).

3)
Whenever respondent fails to show up timely for work, – or if he fails to show up for work at all, – the school’s dry-cleaning equipment cannot be used by his special education students or even by a non-credentialed teacher assistant, — so his special education students must then be “shuffled off” to another classroom that doesn’t fit those special education students respective personalized educational program needs, a result that interferes with IEP fulfillment and thus frustrates the full implementation of the Individuals with Disabilities Education Act
Thus, the “family-oriented” practices described by witness Pauline Timmons (see Tr. @ 134-137) regarding coverage of absentee special education teachers – that respondent laments as having been discontinued by Dr. Quinones’ stricter faculty accountability program – needed to be curtailed,  so as to prevent frustration of the IEP-defined objectives of respondent’s students.  To do otherwise would be to risk an inadequate implementation of  the Individuals with Disabilities Education Act (in conjunction with section 504 of the Rehabilitation Act of 1973). (see Tr. @ 71).

4)
 Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any health problem-related claim of physical disability or physical limitation, — so no ADA-based defenses or avoidances are applicable to excuse respondent for his habitual failures to fulfill his assigned employment duties.

5)
Respondent never put Dr. Quinones (or anyone else in DISD administration) on notice of any request for a special accommodation for respondent’s employment situation based upon any health problem-related claim of physical disability or physical limitation, — so no ADA-based defenses or avoidances are applicable to excuse respondent for his habitual failures to fulfill his assigned employment duties.

6)
Legally speaking, respondent’s employment discrimination insinuation (supposedly based on race, color, ethnicity, age, or whatever) is a completely meritless “red herring”.

7)
Legally speaking, respondent’s claim that workplace-caused health problems prevented him from timely complying with the mandatory call-in procedures (for providing Dr. Quinones with advance warning that respondent would not be showing up for work on a school day) is either a completely meritless “red herring”, – or, alternatively, the health problems that respondent complains of do not reach the Texas Labor Code definition of a “disability” as would excuse him from complying with the job performance standards put to him (in his role as a special education teacher at Multiple Careers Magnet Center) by Dr. Quinones.

8)
Each full-time educator employed by a school district shall be given a leave of absence for temporary disability at any time the educator’s condition interferes with the performance of regular duties; – moreover, the contract or employment of the educator may not be terminated by the school district while the educator is on leave of absence for temporary disability, according to Texas Education Code section 21.409(b).

9)
Respondent never properly requested a leave of absence for temporary disability to the superintendent of the school district (or to any proper designee thereof), — despite the requirement that respondent arrange for such illness-related documentation, pursuant to Texas Education Code section 21.409(b).

10)
Respondent never justified a request for illness or temporary disability by accompanying any such request (or excused absence) by a physician’s statement confirming inability to work or by any similar physician’s statement indicating whenever any such request for any illness-based leave should begin, with the probable date of return, as certified by the physician, — despite the requirement that respondent arrange for such illness-related documentation, pursuant to  Texas Education Code section 21.409(b).

11)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #1, – in that Respondent has repeatedly failed and refused to comply with policies, orders, and directives of the DISD Board and DISD Superintendent by virtue of his non-compliance with policies, orders, and directives of their designees; in particular, respondent’s said non-compliances have included non-compliances with policies, orders, and directives of Dr. Quinones, who is a designee of the DISD Superintendent and is also a designee of the DISD Board (see generally Tr. @ 81-82 and DISD Exhibits #1 through #29).

12)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #2, – in that Respondent has repeatedly engaged in conduct, while at school (such as talking on the telephone, unrelated to school business,  when he was supposed to be paying attention to his special education students), which conduct was contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District (see, e.g., Tr. @ 82 & 100 regarding Dr. Quinones’ observation of  respondent’s problem of  “being on the phone”).

13)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #13, – in that  Respondent has demonstrated – during his time at Multiple Careers Magnet Center – an excessive level of inefficiency in discharging his responsibilities as a special education teacher (see, e.g., Tr. @ 82-83 regarding excessive absences, 101 regarding calling in absences,  & 105-107 regarding respondent’s excessive tardinesses).

14)
Respondent’s performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001 has not caused any  noticeable violation of DISD Board policy DF (LOCAL), #24, – in that it does not appear that respondent’s conduct has caused anyone to have a noticeable loss of confidence in the DISD administration (or in the integrity of the DISD); — rather, the publicity generated by local television media coverage of  respondent’s laundry services program at Multiple Careers Magnet Center has been positive (see Tr. @ 93), so it appears that respondent’s “congeniality” has paid off in this respect, as well as in his positive relations with many of his students (see Tr. @ 94, 99, 156-158, & 163, in conjunction with Respondent’s Exhibit #4).

15)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #25, – in that Respondent has repeatedly failed to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of respondent detrimental to the best interests of the District (see Tr. @ 83).

16)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #29, – in that Respondent has failed and refused to fulfill duties and responsibilities as set forth under the terms and conditions of his three-year term contract with DISD (governing school years 1999-2000, 2000-2001, and 2001-2002), as well as having  failed and refused to fulfill duties and responsibilities as set forth under the terms and conditions contained in respondent’s job description and local Board policy (see Tr. @ 83, 173,  and DISD Exhibits #1 & #29).

17)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #31, – in that Respondent has repeatedly demonstrated a habitual pattern of excessive absences and tardiness, to such an excessive degree that it can fairly be called “job abandonment” and “gross insubordination” (see Tr. @ 83, 97, 100, & 167-168, in conjunction with DISD Exhibits #11 & #29).  See, accord, Azubuike v. Fiesta Mart, Inc., 970 S.W.2d 60, 64 (Tex. App. – Houston [14th Dist.] 1998, n.w.h.), cited as illustrative case, showing excessive absenteeism as a form of insubordination, in 33 TEX. JUR 3d Supp. (2000), “Employer & Employee”, section 51, page 10.  

18)
Respondent’s accountability and performance as a DISD teacher assigned to Multiple Careers Magnet Center during 1998-2001, and especially during 2000-2001,  was unreliable and otherwise unsatisfactory  for various reasons, in ways that violated DISD Board policy DF (LOCAL), #32, – in that Respondent has engaged in behavior otherwise constituting “good cause” for employment termination under Texas laws, such as his demonstrated willingness to subject his special education students to being “shuffled off” to rooms other than his laundry services/dry-cleaning room, despite the fact that respondent knows (or should have known) that his exc-essive and unexcused absences would repeatedly interfere with the fulfillment of the IEPs respectively designed for each of his special education students, — e.g., a student whose IEP calls for learning laundry services as a form of vocational education should not be repeatedly “shuffled off” to a construction “cluster” or be left in a room (almost as if being baby-sat) where the occupational equipment is not allowed to be operated because the credentialed vocational teacher is AWOL (consider, e.g., Tr. @ 70-72 & 169, in conjunction with DISD Exhibit #24's handwritten comments).

19)
Under the Texas Supreme Court’s definition of workplace-related “disability” – when applied to the evidentiary record in this case – I conclude that the undocumented sicknesses that respondent has experienced during 1998-2001 do not constitute an excuse-providing physical “disability” as that term is defined under the Texas Commission on Human Rights Act, now codified within the Texas Labor Code.  See, accord, Chevron Corp. v. Redmon, 745 S.W.2d 314, 317 (Tex. 1987).

20)
Accordingly (based upon the preceding conclusion of law), respondent’s undocumented sicknesses do not excuse his ongoing pattern of absences and tardinesses, much less his ongoing pattern of failing to timely call in his absences from work when those absences are due to respondent being sick, whether such sick days involved actual vomiting or merely waking up in the morning “feeling sick”.

21)
This Subchapter F case’s evidentiary hearing changed form “closed” to “open” at the request of the respondent, which request for an “open” hearing was made in open court by the respondent in order to permit his mother to attend (Tr. @ 109-110). 

22)
Due to the timeline modification agreement (pursuant to Tex. Educ. Code section 21.257) co-signed by the parties at trial – shown by Hearing Examiner’s Exhibit #2, – the above findings of fact, these conclusions of law, and the below-indicated recommendation are issued timely — so long as they are issued (and sent out) today, i.e., August 6, 2001. 

RECOMMENDATION

Accordingly, – in light of the respondent’s worsening track-record for absenteeism (15 in 1998-1999; 18 in 1999-2000; and 28 in 2000-2001), – despite informal counseling, warnings, formal reprimands, and even probation, – I hereby recommend: 


(a)  that the DISD Board approve, accept, and adopt the foregoing Findings of Fact and


      Conclusions of Law, and 


(b)  in reliance thereupon, that DISD’s petition herein be GRANTED (in accordance with


     Chapter 21 of the Texas Education Code), — such that the three-year term employment


     contract of  TIMOTHY  R.  BRISCO  be TERMINATED,  for “good cause” shown.

ISSUED  this  6th  day  of  August,  A.D. 2001.
________________________________

James  J.  Scofield  Johnson 
Copy of the above to be FAXed/mailed this day, unto:

Craig A. Capua, Esq.    [att’y for Dallas I.S.D.] 
ROBINSON, WEST & GOODEN, P.C.

6th   Floor NationsBank,  Oak Cliff Banking Center

400 So. Zang Blvd.,  Dallas, Texas 75204


via FAX:  214-941-1399

Timothy R. Brisco    [pro se Respondent] 
5612 Rocky Ridge

Dallas, Texas 75241



