DOCKET NO. 120-LH-596

ECTOR COUNTY INDEPENDENT

*
BEFORE A CERTIFIED INDEPENDENT

SCHOOL DISTRICT



*
HEARING EXAMINER APPOINTED BY

VS. 





*
TEXAS EDUCATION AGENCY

JAIME P. SALGADO



*
STATE OF TEXAS

PROPOSAL FOR DECISION
Statement of the Case

On March 7, 1996, Mr. Jaime P. Salgado, a continuing contract teacher with the Ector County Independent School District (ECISD), was notified by certified mail that he was being placed on paid administrative leave resulting from his possible sexual involvement with a minor and/or an ECISD student.


Subsequent to that date, the Superintendent of the ECISD recommended to the Board of Trustees that Jaime Salgado’s continuing contract of employment be terminated.  The Board met on April 23, 1996, affirmed the superintendent’s recommendations, voting to give Mr. Salgado notice of their intent to terminate his contract.


Mr. Salgado was notified of the Board’s decision by letter dated April 25,1996 from the attorney representing ECISD dated April 25, 1996.  The reason for termination was given as “failure to meet the Standards of Conduct for the Profession as recognized and applied in similarly situated Texas school districts.”


On April 29, 1996, Mr. Salgado through his attorneys requested a due process hearing by a certified independent hearing examiner be conducted as provided by Chapter 21, Subchapter f of the Texas Education Code.  This request was received by the Texas Education Agency on April 30, 1996 with the undersigned certified independent hearing examiner being appointed on May 1, 1996.  ECISD is represented by the Honorable Michael Atkins and the Honorable James Rush, Attorneys at Law, McMahon, Tidwell, Hansen, Atkins and Peacock, Odessa, Texas.  Jaime P. Salgado is represented by the Honorable H. Thomas Hirsch and the Honorable Lonnie Hobbs,  Attorneys at Law, Hirsch, Stroder and Hobbs, Odessa, Texas.


The hearing was conducted on June 3, 4, and 5, 1996.


On June 10, 1996, at the request of ECISD, the parties submitted a letter to the hearing examiner agreeing to an extension of the time limitations in which written recommendation is required to be issued until 5:00 p.m., June 17, 1996 under the provisions of Section 21.257(c), Texas Education Code.

Findings of Fact

After due consideration of the evidence and matters officially noted, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact:


1.  That ECISD determined that good cause existed to terminate Jaime P. Salgado’s continuing contract of employment and so notified him of such in accordance with Teacher Contract - Special Duties between ECISD and Jaime P. Salgado, executed on March 24, 1993, and Section 21.156, Texas Education Code, and properly notified Mr. Salgado in accordance with Section 21.158, Texas Education Code.


2.  That Jaime P. Salgado was officially reprimanded on May 4, 1993 by ECISD officials for exercising poor judgment due to a sexual harassment complaint being filed against him on April 23, 1993.


3.  That no other reprimand and/or other evidence of counseling with Mr. Salgado was placed in evidence, although evidence was presented at the hearing concerning additional incidents, one of which was purportedly reported to school officials.


4.  That Jaime Salgado was considered an excellent teacher by his students and ECISD officials.


5.  That Jaime Salgado performed the additional duty of Student Assistance  Services’ Counselor at the time in question which required him to address personal problems students may have had.


6.  That ECISD failed to meet its burden of proof concerning the following allegations set for in its notification letter to Jaime P. Salgado:  



a.  Calling female students at their homes after school hours about matters that did not pertain to academic or school activities.



b.  Writing notes of a personal nature to students to cause the students to feel uneasy and that they were being sexually harassed.



c.  Asking female students to meet him after school at various places away from school causing those students to feel uncertain as to his motives.



d.  Arranging to be alone with female students at school at times and places that were neither necessary nor appropriate.



e.  Discussing matters with female students that were of a personal nature and not related to school activities or other school related activities.



f.  Indicating to students that they would be given special privileges or grades if they would have sex with him.



g.  Sexually harassing students.



h.  Inappropriately touching students.



i.  Using his position to form an improper relationship with a female student with that relationship ultimately resulting in sexual intercourse with her.

Discussion

Each allegation make by ECISD will be discussed in turn.


1.  Calling female students at their homes after school hours about matters that did not pertain to academics or school matters.  Jessica Jade Bozeman, who was a student in Mr. Salgado’s history class during the 1993-1994 school year testified that Mr. Salgado contacted her by telephone after she had left Bowie Junior High School, not during her time as a student there.  This testimony does not address the allegation that Mr. Salgado called students since she was no longer enrolled at the time the alleged telephone call took place.  Thus, the merits of this testimony were not reached.  Misty Dawn Cole (Ingall), was also a student in Mr. Salgado’s history class during the 1993-1994 school year.  She testified that Mr. Salgado had called her two times at home, once concerning trying out for cheerleader and another asking her to attend a football game.  Both of these alleged calls pertained to school activities with which Mr. Salgado could reasonably be expected to be involved in his duty as a coach.  Further, Mr. Salgado’s testimony was that he had never telephoned this student at home for any reason.  There was testimony by four former students of Mr. Salgado who were acquainted with Misty Dawn Cole at the time of the alleged incident.  All of these witnesses stated that her reputation for truth and veracity was bad.


2.  Writing notes of a personal nature to students to cause the students to feel uneasy and that they were being sexually harassed.  By the wording of this allegation, Mr. Salgado’s intent as to causing students to feel uneasy and that they were being sexually harassed must be proved.  There was no evidence introduced to the allegation that the writing of notes by Mr. Salgado was undertaken with the specific purpose of causing such effects.  Jessica Jade Bozeman testified that Mr. Salgado passed notes to her and later destroyed them.  She stated these notes were of a personal nature, that she was upset by them, and that eventually she and her parents had a conference with the Principal of Bowie Junior High School, Paul Hooper, about the notes.  Mr. Hooper recalled that upon his investigation of the allegations, he found no fault on the part of Mr. Salgado and, because of this lack of evidence, he did not take any action against Mr. Salgado nor make a record of the proceedings.  No report was made, either for the files nor for forwarding to the Title IX Coordinator as required by ECISD and State regulations.  Misty Dawn Cole (Ingall’s) testimony concerning notes being passed essentially bolstered Jessica Jade Bozeman’s testimony, except her recollection of the notes allegedly passed was much more vague.  She was not certain of the content of the notes.  Mr. Salgado’s testimony was that he did not initiate notes to these students, but may have responded to notes written to him by them as he did all students with problems.  He denied ever asking either student to date him, go out with him, get drunk with him, through a note or otherwise.  It should be remembered here that Mr. Salgado had the responsibility to discuss students’ personal problems with them if approached about such in his role as Student Assistance Services’ Counselor.  Further, seven students characterized Jessica Jade Bozeman’s and Misty Dawn Cole (Ingall’s) reputations for truth and veracity as bad.


3.  Asking female students to meet him after school at various places away from school causing those students to feel uncertain as to his motives.  The only testimony concerning this allegation was offered by Jessica Jade Bozeman and Misty Dawn Cole (Ingall) either by telephone call or notes as delineated above.  The discussion in paragraphs 1 and 2 fully addresses this allegation as well.


4.  Arranging to be alone with female students at school at times and places that were neither necessary nor appropriate.  ECISD presented testimony regarding two such incidents.  The first incident involving a student named Raylene A. Langston allegedly occurred on April 23, 1993.  Ms Langston testified that Mr. Salgado had placed her in a vacant classroom next to his classroom where there was a class in session to prepare documents for him.  She further stated that Mr. Salgado then returned to this classroom where he forced her to sit on his lap at which time he “messed around” with her hair and her ear.  She said she was “kind of scared” and asked to return to her classroom and did so.  Ms Langston filed a complaint with school officials concerning this incident.  As a result of the incident, Mr. Salgado was reprimanded for using poor judgment, citing three specific areas where he should improve:  1)  he should not allow a student to leave another teacher’s class and report to him for non-academic purposes; 2) he should not allow a female student to enter the boys’ athletic locker room area; and 3) he should not put himself in a situation where he was alone with a female student, if he could have controlled the situation.  Mr. Salgado responded to the allegations at the time and at trial, denying that any such incident occurred in which he forced Ms Langston to sit on his lap.  While in the locker room and until she entered the classroom, another student accompanied Mr. Salgado and Ms. Langston.  They went to the locker room to use the soft drink machine in order that Mr. Salgado could purchase soft drinks for his class as a reward for their good performance.  Mr. Salgado’s testimony was that he was alone in the classroom with Ms. Langston for no more than 15-20 seconds.  Another student, Alma Fuentes, who often performed similar tasks for Mr. Salgado, stated that Ms. Langston became angry when Mr. Salgado sent her back to her original class for not accomplishing the task assigned her.  Ms. Fuentes testified that Ms. Langston commented “I’m going to get him back,” or words to that effect referring to Mr. Salgado.  Ms. Fuentes testified that when Mr. Salgado left his own classroom to go next door, he was gone less than one minute.  Jaime Salgado received a formal counseling concerning this incident with no follow-up since that time.  Paul Hooper, in a Report of Sexual Harassment submitted on April 30, 1993 and entered into evidence, stated “. . . I have come to the following conclusion:  The actual incident in the classroom is one person’s word against the other’s . . .”.  Further, during his testimony, Mr. Hooper testified that his observations of Mr. Salgado’s decorum in the classroom was “great.”


The second incident where Mr. Salgado was allegedly alone with a student was made by Misty Dawn Cole (Ingall).  In her testimony, she stated that Mr. Salgado sent her to the coaches’ office to deliver a note to the head coach, Joe Casas.  Ms. Cole related that when she arrived at the office, the door was open and the office was empty, but as she was laying the note on the desk, she turned around and Mr. Salgado was in the office with her.  She testified that he told her to “jump into the shower” should anyone walk in.  Mr. Salgado’s testimony controverted that of Misty Dawn Cole (Ingall).  He testified that such an incident never occurred, that the coaches’ office was always locked when no one was there, and that there was no shower in the coaches’ office.  Mr. Casas and Mr. Hooper, the principal, testified that the coaches’ office was always locked when a coach was not present.  Coach Casas testified that there was no shower in the coaches’ office.  Misty Dawn Cole

(Ingall) did not report this incident just as she reported none of the other alleged incidents she testified to.  Finally, several students testified that Misty Dawn Cole (Ingall) had a bad reputation for truth and veracity.


5.  Discussing matters with female students that were of a personal nature and not related to school activities or other school related activities.
Mr. Salgado testified that he did discuss personal matters with students who approached him in his official capacity as a Student Assistance Services Counselor, but denied ever making any inappropriate requests, suggestions or comments.


6.  Indicating to students that they would be given special privileges or grades if they would have sex with him.  No evidence was presented that would support this allegation.


7.  Sexually harassing students.  This seems to be a catch-all allegation which encompasses the incidents discussed previously and has been addressed there.  


8.  Inappropriately touching students.  The only testimony or other evidence presented regarding inappropriately touching students was that given by Raylene Langston.  This allegation has been discussed above.


9.  Using his position to form an improper relationship with a female student with that relationship ultimately resulting in sexual intercourse with her.  No evidence was presented that Mr. Salgado ever used his position to form

an improper relationship with any student.  The former student referred to here is Rachel Lopez of whom some nude photos of her engaging in sexual relations with an unknown male were introduced into evidence.  Three Odessa police officers testified that they had conducted an extensive investigation as to whether a criminal act had taken place regarding the photographs and had determined that no criminal charges could be lodged.  They ultimately dropped the case.  They testified that during interrogation by them that Mr. Salgado told them that it was him in the photographs.  Mr. Salgado testified that, even though he was not in custody and had gone to the police station of his own volition, he was not allowed to leave, that he was harassed by the testifying police officers, and that he was frightened, concerned for his safety, and may have said anything to be allowed to leave.  No written report of this interrogation was presented by the ECISD.  While testifying, Mr. Salgado denied that the male figure in the photographs was him.  He further testified that he had had some trouble with Rachel Lopez while she was in his classes and that he had taken action to report such incidences at the time with the result being that Rachel Lopez was withdrawn from Bowie Junior High School.  Rachel Lopez then testified that she had had no relationship with Mr. Salgado, either during the time she was in school nor after.  She stated that the male in the photographs was not Mr. Salgado and further identified the individual.

Conclusions of Law

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Independent Hearing Examiner, I make the following Conclusions of Law:


1.  Good cause does not exist for termination of Jaime P. Salgado’s continuing contract of employment with the Ector County Independent School District.


2.  Jaime P. Salgado’s behavior did not violate the standards of conduct for the profession as recognized and applied in similarly situated Texas school districts.


3.  Ector County Independent School District’s notice of intent to terminate Jaime P. Salgado’s employment and amendment thereto are not supported by the evidence presented at the hearing and, therefore, good cause does not exist to terminate said contract.

Recommendations

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Certified Independent Hearing Examiner, it is hereby


1.  RECOMMENDED that Jamie P. Salgado’s continuing contract of employment with the Ector County Independent School District be reinstated.


2.  RECOMMENDED that Jaime P. Salgado be paid any remuneration and benefits which may have been withheld.


3.  RECOMMENDED that any record regarding any action which was taken against Mr. Salgado and any reference to these proceedings be expunged from his records.


 SIGNED AND ISSUED this 17th day of June, 1996.








___________________________








JOHN H. RHEINSCHELD








Certified Independent Hearing








Examiner
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