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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On July 30, 1997, a hearing in the above-numbered and titled cause was held at the Regional Service Center of Region XIX at 6611 Boeing, El Paso, Texas.  The record in this matter was closed on July 30, 1997 and the following issue was determined:


Does good cause exist for the Ysleta Independent School District to suspend the Respondent, Alfonso Diaz, for two days without pay?


The State Commissioner of Education assigned Israel Parra to preside as Hearing Examiner.  Petitioner, Ysleta appeared and was represented by attorney Mike Crowley.  Respondent appeared and was represented by attorney Tony Conners.  Danny Martinez was also present for the Petitioner.  Lucy Diaz, the Respondent's spouse, was present as an observer.  Steven A. Jameson was the court reporter.   


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioners:

1.
Robert Almonte.

2.
Russ Leach.

3.
Alfonso Diaz.

4.
Daniel Jacinto Martinez (rebuttal).

For the Respondent:

1.
Rodolfo Murillo.

2.
Sergio Lopez.

3.
Alfonso Diaz.

4.
Howard Acock.

5.
Paul Covey.

6.
Lilia Limon.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

P1.
One page of Employee Standards of Conduct (With the Code of Ethics and Standard Practices for Texas Educators, attached).

P2.
Letter from Russ Leach dated 2-4-97.

P3.
Letter from Juan Jose Torres (Not admitted).

P4.
Memorandum from Rudy Murillo dated 2-21-97.

P5.
Memorandum from Al Diaz dated 2-24-97.

P6.
Letter from Rudy Murillo dated 3-4-97.

P7.
Board Meeting Minutes (Not offered).

P8.
Letter from Gerald Tess (Not admitted).

For the Respondent:

R1.
Review of Alfonso Diaz.

R2.
Diagram.


STIPULATIONS
The parties stipulated that:

1.
The Commissioner of Education has proper jurisdiction.

2.
Venue was proper for the hearing on the merits at the Region XIX Education Service Center,  6611 Boeing, El Paso, Texas 79925.


STATEMENT OF THE EVIDENCE

At the beginning of the 1996-1997, school year, the El Paso Police Department assigned Officer Juan Jose Torres to go undercover at one of the high schools of the Ysleta Independent School District (Ysleta).  Specifically, Mr. Torres was to go undercover as a student and attempt to purchase narcotics from individuals at Hanks High School. 


In August, 1996, Mr. Torres began attending classes at the high school as Angel Moreno.  His classes included an art class taught by Mr. Alfonso Diaz.  By November 13, 1996, Mr. Torres had made several narcotic purchases from various individuals.


On November 13, 1996, a group of  Mr. Diaz' students, including Officer Torres, walked into the classroom.  Mr. Diaz noticed that some of the students smelled of marihuana they students,  except Officer Torres, were very talkative. Mr. Diaz approached the students in an effort to turn their attention to their work and as he did so, he said, "you all come in smelling like marihuana and how do you know that he is not a narc."  At the time Mr. Diaz said this, he was pointing at Officer Torres.  


Lieutenant Roberto Almonte testified that he was the officer in charge of the narcotic operation that Officer Torres was assigned to at Ysleta.  Mr. Almonte notified only the principal about the undercover operation.  Mr. Almonte explained that Mr. Diaz' comments to the students jeopardized Officer Torres' cover and they had to suspend the operation for the officer's safety. 



Mr. Russ Leach, the Chief of Police for the City of El Paso, testified that he was unhappy with Ysleta because Mr. Diaz' comments jeopardized Officer Torres' safety.  Mr. Leach explained that the Police Department had spent time and money in order to send an undercover officer to Hanks High School.  In his opinion, Mr. Diaz' actions had a deteriorating effect on the Police Department's relationship with the school district.


Mr. Rodolfo Murillo testified that he was the school principal at Hanks High School at the time of the undercover operation.  Mr. Murillo had known Mr. Diaz for approximately 20 years, with the last two as his supervisor.


Mr. Murillo described Mr. Diaz as a very dedicated individual with a good rapport with students, parents and colleagues.  Mr. Murillo recalled that Mr. Diaz was the head of the Art Department at Hanks High School and was involved in school activities and events.  Mr. Murillo did not know of any disciplinary problems with Mr. Diaz.  


Mr.  Murillo recommended that Ysleta should write a letter of reprimand for Mr. Diaz' comments of November 13, 1996.  Mr. Murillo submitted his recommendation to the school district but changed it to a two day suspension without pay once the committee at Ysleta discussed Mr. Diaz' comments.  


Mr. Murillo believed that the use of "narc" in certain settings could have damaging consequences whether the comment was true or not.  In his opinion, Mr. Diaz should have known of the dangers and consequences of using the term whether it was true or not.


Mr. Sergio Lopez worked as a security officer for Ysleta.  He knew Mr. Diaz from the high school and described him as a very helpful individual who got along very well with students and teachers.


Mr. Howard Acock testified that he did not see anything wrong with Mr. Diaz' actions of November 13, 1996.  In his opinion, the use of the word "narc" in the manner in which Mr. Diaz used it did not violate the Code of Ethics or Standard Practices for Texas Educators.  Mr. Acock also opined that a two day suspension without pay sounded like punitive punishment and would have no effect on

Mr. Diaz.


Mr. Paul Covey also knew Mr. Diaz by working with him at Hanks High School.  He described Mr. Diaz as an excellent teacher with good rapport with his students and peers. 


Ms. Lilia Limon worked for Ysleta for approximately 22 years.  She was well aware of the drug problem at the high school but did not believe that Mr. Diaz should be suspended without pay for two days.  However, she indicated that she would not encourage a loose use of the word "narc" because "you never know when one is going to be around."


Mr. Daniel Martinez testified that he has worked for Ysleta for 11 years as the Coordinator of Employee Relations.  He was involved with the review committee that decided Mr. Diaz' disciplinary punishment.  He indicated that the El Paso Police Department had nothing to do with the committee's decision to suspend Mr. Diaz.  In his opinion, Mr. Diaz' comments of November 13, 1996, caused embarrassment to Ysleta and damaged its relationship with the police department.


DISCUSSION

The Code of Ethics and Standard Practices for Texas Educators, prohibits the educator from intentionally exposing the student to disparagement.  Webster's Ninth New Collegiate Dictionary, (1986)(Webster's), defines "disparagement" as; 


1. 
to lower in rank or reputation: degrade 


2. to depreciate by indirect means (as invidious comparison): speak slightingly about.  


The evidence in this case shows that Mr. Diaz' comments of November 13, 1996,  caused students in his classroom to be exposed to disparagement in two particular incidents.  Mr. Diaz' testified that several of the students walked in smelling of marijuana on November 13, 1996.  He then approached them and told them they smelled like marihuana.  


It is common for students to look at their teachers as their leaders, advisors and role models.  The classroom is a perfect setting for teaching students about respect.  However, when the head of the class approaches his students and tells them they smell like marihuana, his comments show a lack of respect for the students who did not.  If Mr. Diaz believed that some of the students smelled like marihuana, he should have sent them to the principal's office.


The second instance in which Mr. Diaz exposed a student to disparagement was when he pointed to Officer Torres and said "you don't know if he is a narc."  The fact that Officer Torres was not a student in his class is not relevant in this case.  By pointing at a student and calling him a "narc" creates the idea in the minds of the other students that this individual might be involved in drugs even if the student is not.  This has a detrimental effect on that student's reputation.  


The Code of Ethics and Standard Practices for Texas Educators, states that the educator shall make reasonable efforts to protect the student from conditions detrimental to the following: learning, physical health, mental health, or safety.  By pointing to a particular student and calling him a potential "narc" might risk that student to potential bodily harm.  If there were students in the classroom, and apparently there were, who were involved in narcotics, they may see this particular student as a potential harm to their drug trafficking and freedom.  This might cause these students to take action against a totally innocent student.  Again, the fact that Officer Torres was actually an undercover officer does not matter.  Mr. Diaz should have thought of the potential harm before making his comments.


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On June 20, 1997, Alfonso Diaz, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the Texas Education Code.

2.
The Respondent's hearing was held on July 30, 1997, at the Regional Education Center of Region XIX at 6611 Boeing, El Paso, Texas, which was within the geographical boundaries of the Ysleta Independent School District.

3.
During the school year 1996 to 1997, the Respondent was an art teacher at Hanks High School of the Y.I.S.D..

4.
During the school year 1996 to 1997, the Y.I.S.D. adopted The Code of Ethics and Standard Practices for Texas Educators, which prohibits a teacher from intentionally exposing the student to disparagement and states that the teacher shall make reasonable efforts to protect the student from conditions detrimental to the student's safety.

5.
At the beginning of the 1996-1997 school year, the El Paso Police Department sent an undercover officer to purchase drugs from individuals at Hanks High School.

6.
The undercover officer began attending classes as a student at Hanks High School.

7.
One of the classes the undercover officer attended was the Respondent's art class.

8.
On November 13, 1996, the Respondent approached some of his students and commented that they smelled like marihuana.

9.
On November 13, 1996, the Respondent pointed to one of his students and said that "you don't know if his is a narc."

10.
The comments to the students that they smelled like marihuana was disrespectful. 

11.
The Respondent's comments of November 13, 1996, jeopardized the safety of one of his students.

12.
The Respondent's comments of November 13, 1996, exposed students to disparagement.

13.
The Respondent's comments of November 13, 1996, had a deteriorating effect between the school district and the El Paso Police Department.

14.
The Respondent's comments of November 13, 1996, caused embarrassment between to the school district.

15.
The request to suspend the Respondent for two days without pay is reasonable. 


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
On November 13, 1996, the Respondent made comments that jeopardized the safety of a student, exposed students to disparagement and caused embarrassment to the school district.

3.
The Petitioner has good cause to suspend the Respondent without pay for two days.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District suspend the Respondent for two days without pay and;


IT IS FURTHER RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


SIGNED this 7th day of August, 1997.


ISRAEL PARRA


Hearing Examiner     




