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Statement of the Case


By letter dated March 23, 2001, Houston Independent School District (hereafter Houston ISD) proposed to terminate the employment of Lee Anderson pursuant to Sections 5 and 6 of the continuing teacher's contract and Sections 21.154(4) and 21.154(5) of the Texas Education Code.  On April 16, 2001, I was appointed by the Commissioner of Education as the Certified Independent Hearing Examiner to preside over this matter.  The hearing in this matter was held on May 31, 2001 and June 1, 6 and 8, 2001.


Based upon a preponderance of the evidence presented at the hearing and matters officially noticed, I make the following Findings of Fact:


Findings of Fact
 1.
Mr. Lee Anderson has been a teacher for approximately twenty-one years in Louisiana and Texas.  He has been employed as a teacher by Houston ISD since 1986  and employed under a continuing teacher's contract since August, 1989. [Hearing Transcript, pages 25, 31 hereafter T. __; HISD Exh. #2].

2.
From 1986 to 1996,  Mr. Anderson taught special education students at Worthing High School.   [T. 26-29]

3.
From 1996 to August, 2000, Mr. Anderson taught special education students at Attucks Middle School.  [T. 26-29]

4.
Mr. Anderson has no prior history of discipline problems with Houston ISD and has consistently received satisfactory to above-average teacher evaluations  [Resp. Exhs. # 16-25].

5.
In May, 2001, a new principal, Mr. Francis Catalon, was assigned to Attucks Middle School.  [T. 230].

6.
In August, 2001, Mr. Catalon reassigned Mr. Anderson from his special education "Behavior Adjustment Class" to teach regular education classes.  Mr. Anderson was assigned to teach sixth grade social studies and history classes.  [T. 30, 508-509].

7.
From August, 2001, to December, 2001, Mr. Anderson taught several classes of social studies and history at Attucks Middle School.  In December, 2001, Mr. Anderson was administratively reassigned to the Library Department due to allegations that he physically assaulted students, violated the District's policy on corporal punishment and used discouraging, degrading and offensive remarks toward students.  [T. 25, 36; HISD Exh. 1b].

8.
Houston ISD has a Board Policy which generally abolished corporal punishment as a disciplinary method within Houston ISD and which provides that abuse of corporal punishment, when substantiated, may be grounds for dismissal.  [HISD Exh. #25].

9.
A waiver of the Board Policy concerning corporal punishment may be obtained upon request by a school.  No waiver of the corporal punishment policy had been obtained by or issued to Attucks Middle School during the 2000-2001 school year.  

10.
Corporal punishment, when a waiver has been granted, is limited only to spanking or paddling the student on the buttocks and is limited to a maximum of three "pops."  Houston ISD Board Policy concerning corporal punishment does not allow, under any circumstances, for a teacher to slap students in the face.  [HISD Exh. #26].  

11.
Houston ISD has a Board Policy that its teachers and employees may use reasonable force as is necessary to protect themselves from attack, to protect another person or property, to quell a disturbance threatening physical injury to others, or to obtain possession of weapons or other dangerous objects upon the person or within control of a student or other person.  [HISD Exh. #28].

12. 
Mr. Anderson, at all relevant times, was aware of the Houston ISD policy prohibiting corporal punishment and was aware that Attucks Middle School had not been granted a waiver of this policy during the 2000-2001 school year.  [T.46-49].

13.
On March 23, 2001, Mr. Anderson was furnished notice by Houston ISD of its intent to terminate his employment for "immorality" and for "good cause."  The allegations forming the basis of the proposed termination action were as follows:


a)
In October 2000, at least four students reported to school officials that Mr. Anderson used unreasonable and unnecessary physical force against them.


b)
On December 11, 2000, Mr. Anderson used excessive and unreasonable physical force during a disciplinary encounter with a sixth-grade student, Joe C., including slapping him in the face.


c)
Prior to December 11, 2000, Mr. Anderson had slapped another sixth-grade student, Osvaldo C.


d)
Bridgett N. reported that Mr. Anderson had called her and other students, "crackheads."


e)
Donnell F. reported that Mr. Anderson call students names like "stupid, ignorant, and fool."


f)
Cindy J. and Lawanda H. reported that Mr. Anderson instructed them to stand before the class and recite, "I am dumb. I am stupid. I can't learn," because they had not watched the presidential election returns on television.


g)
Lawanda H. also reported that Mr. Anderson referred to the students as "ghetto kids."


h)
Dhamaris C. reported that Mr. Anderson called the students "jackass" in Spanish, and that he required a student named Angelique to stand before the class and recite, "I am stupid. I am a fool."


i)
Jan Mitchell, the sixth-grade principal, reported hearing Mr. Anderson degrade students on several occasions by saying, "Act like you're smart--fake it."


j)
Osvaldo C. reported that Mr. Anderson frequently called students "dumb."


k)
Isadore D. reported that, on at least one occasion, Mr. Anderson referred to the sixth-grade principal, Ms. Mitchell, as a "white b****."  [Resp. Exh. 1b].

14.
On October 20, 2000, allegations of the use of unreasonable and unnecessary force were made by four or five students against Mr. Anderson to school administrators. [T. 136-137, 247-255, 628-629, HISD Exh. #18-20].  As a consequence, Mr. Anderson was instructed to leave campus for the remainder of the day and was cautioned by the School Principal to keep his hands off of children.  [T. 258-260].  A police investigation was initiated but no action was taken against Mr. Anderson.  [T. 38].

15.
There is a lack of credible evidence in the record that Mr. Anderson used unreasonable or unnecessary force against four or five students on October 20, 2000.

16.
On October 20, 2000, Osvaldo C. was singled out by students as having "cut" in line in the cafeteria.  Mr. Anderson pulled Osvaldo from the line and then slapped him in the face after he pushed away from Mr. Anderson's grip.  [T. 356, 376-378].  Osvaldo C. was not injured by the slap and he left the cafeteria and reported the incident to Ms. Mitchell.  [T. 358, 630-631].

17.
Mr. Anderson engaged in excessive and unreasonable force and prohibited corporal punishment on October 20, 2000, when he slapped Osvaldo C. in the face.  This act constituted an abuse of corporal punishment in contravention of Houston ISD Board Policy.

18.
The use of excessive and unreasonable force and unauthorized corporal punishment by Mr. Anderson against Osvaldo C. constitutes "immorality" and "good cause" for terminating Mr. Anderson's continuing teacher's contract with Houston ISD.

19.
During the 2000-2001 school year, Mr. Anderson had difficulty maintaining proper decorum and discipline in his classroom. [T. 74-80, 139]. He would often send unruly students to Ms. Mitchell, the school administrator in charge of discipline.  Her  office was located next to Mr. Anderson's classroom.  [T. 71-72, 619-620].  The close proximity of Ms. Mitchell to Mr. Anderson enabled him to abuse the school's disciplinary system by sending an influx of students to Ms. Mitchell's office without proper written documentation.  This resulted in Ms. Mitchell generating a November 28, 2000, written directive to Mr. Anderson not to put students in the hallway and to adhere to the school's disciplinary system. Additionally, Ms. Mitchell directed Mr. Anderson to attend a discipline management workshop at Region IV on January 11, 2001.  [T. 154-155, 163-164, 621-627, HISD Exh. #16].

20.
Mr. Anderson did not attend the discipline management workshop at Region IV because he had been reassigned to the Library Department in December, 2000.  [T. 167].

21.
Mr. Anderson sought classroom management assistance from Ms. Mitchell and Dr. Catalon.  [T. 139, 141-144, 185].  On one occasion, he informed Dr. Catalon that he had a terrible problem in his classroom, that his students were completely out-of-order, that something needed to be done, that he was not getting any assistance when using the panic button, and that his students were conspiring against him.  [T. 141-144, 151-153, 273-276].  This specific request for assistance was not addressed by school administrators.  Instead, Mr. Anderson was directed to go back to his class and teach.  [T. 144, 151-153, 274-277].

22.
On December 11, 2000, Mr. Anderson slapped Joe C. in the face with his hand, after he and another student, Isadore D., failed to heed Mr. Anderson's warning to cease grabbing the cover of the air-conditioning thermostat.  [T. 287-288, 324-327, 330, 335-336, 347-349, 400-401, 427-428, 720-729].  Joe C. was not injured by the slap and he left the classroom to report the incident to the principal.

23.
Joe C. was aware at the time of this incident that teachers would get into trouble if they hit students.  [T. 344-345].  Joe C. had previously threatened his teachers, including Mr. Anderson, that if they hit him, he would get them in trouble.  [T. 345- 346].

24.
Although there are numerous discrepancies between the testimony of Joe C., Isadore D. and Mr. Anderson surrounding this slapping incident, specifically about which students left the room and to whom they reported the incident, the core allegation against Mr. Anderson, that he slapped Joe C. in the face, was affirmatively proven by a preponderance of the evidence.

25.
Mr. Anderson engaged in prohibited corporal punishment on December 11, 2000, when he slapped Joe C. in the face.  This act constituted excessive and unreasonable force and an abuse of corporal punishment in contravention of Houston ISD Board Policy.

26.
The use of excessive and unreasonable force and unauthorized corporal punishment by Mr. Anderson against Joe C. constitutes "immorality" and  "good cause" for terminating Mr. Anderson's continuing teacher's contract with Houston ISD.

27.
There is a lack of credible evidence that Mr. Anderson used terms such as crackheads, stupid, ignorant, fool, ghetto kids, jackass (in Spanish), and dumb, towards students in a context that was discouraging, degrading or offensive or without any educational purpose or in violation of the Code of Ethics and Standard Practices for Texas Educators.  That is, the testimony of the witnesses concerning this issue was inconsisent and did not identify, with specificity, the context in which one or more of these terms were used.  [T. 82,-84, 130,132, 292, 321-322, 332-333, 364-365]

28.
When Lawanda H. failed to watch the presidential election returns as assigned, Mr. Anderson told her to stand in front of her class and make a statement to the effect that she was stupid and ignorant and could not learn.  She refused to do so.   [T.  411-412, 416-417,419, 673-674, 676-680, 687].  Mr. Anderson never intended in this incident to discourage, demean or degrade Lawanda.  [T. 681, 741-742]. 

29.
There is a lack of credible evidence that Mr. Anderson called Ms. Mitchell a "white b****" in front of students. [T 410, 430, 649, 654, 743-744].

30.
Mr. Anderson did state to students, "Act like your smart, fake it."  [T.138].  The context in which such statements were made were not shown by Houston ISD to have been intended to discourage, demean or degrade students or that they were made without any educational purpose or that they violated the Code of Ethics and Standard Practices for Texas Educators.

31.
Mr. Anderson's use of terms such as ignorant, fool, jackass (in Spanish), etc., were not established by Houston ISD to have been used in an abusive, discouraging, or demeaning manner toward students or without any educational purpose or in violation of the Code of Ethics and Standard Practices for Texas Educators and therefore do not constitute "good cause" for terminating Mr. Anderson's continuing teacher's contract.

32.
Mr. Anderson's conduct involving Lawanda H. was not shown by Houston ISD to have been intended solely to discourage, demean or degrade Lawanda without any educational purpose, or in violation of the Code of Ethics and Standard Practices for Texas Educators and therefore does not constitute "good cause" for terminating Mr. Anderson's continuing teacher's contract.

33.
Mr. Anderson's statement to students, "Act like your smart, fake it," was not established by Houston ISD to have been used in an abusive, discouraging, or demeaning manner or without any educational purpose or in violation of the Code of Ethics and Standard Practices for Texas Educators and therefore does not constitute "good cause" for terminating Mr. Anderson's continuing teacher's contract.

34.
The slapping of Joe C. and Osvaldo C. by Mr. Anderson constituted unreasonable and excessive use of force and violated Houston ISD Board Policy concerning corporal punishment.  Such actions were not in conformity with the accepted principals of right and wrong behavior and were contrary to the moral standards acceptable within Houston ISD.  Such actions constitute "good cause" for discharge, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state. [T. 491].


Discussion

Houston ISD established by a preponderance of the evidence that Mr. Anderson slapped Joe C. in the face with his hand on December 11, 2000.  The testimony of Joe C. Isadore D., and Mr. Anderson reflected that Isadore D. was sitting in front of Joe C. when he inadvertently knocked off the thermostat cover.  Both Joe C. and Isadore D. started hassling about who was going to put the cover back on.  This prompted Mr. Anderson rush over to the students telling them to put the cover down.  When they ignored his commands, Mr. Anderson slapped Joe C. in the face.  Both Joe C. and Isadore D. confirmed that Mr. Anderson slapped Joe C. in the face. 


Mr. Anderson denied slapping Joe C. in the face but acknowledged that in order to separate Joe C. and Isadore D., he had to push Joe C. in the upper right portion of his chest. [T. 728].  He also acknowledged that immediately after the incident, other students in the class starting saying,  "He slapped you, man.  He slapped you, dog.  You see it?" [T. 722-723, 729].  Mr. Anderson further acknowledged that several students then stormed out of his class, saying that they were going to report the incident to Dr. Catalon.  [T. 722-723]. Although there are numerous discrepancies between the testimony of Joe C., Isadore D. and Mr. Anderson surrounding the incident, specifically about which students left the room and to whom they reported the incident, the core allegation against Mr. Anderson, that he slapped Joe C. in the face, was affirmatively proven.
  Moreover, the discrepancies in the testimony of Joe C. and Isadore D. involved non-material facts and were of the type expected over time from faded memories.  I find their testimony concerning the material fact that Mr. Anderson slapped Joe C. in the face to be credible and consistent.


Mr. Anderson alleged that he was the victim of a conspiracy by Joe C. and other students.  Mr. Anderson established that his students were street smart, were aware that teachers could get into trouble if they struck students, and that he and other teachers had been threatened by students, including Joe C., that if they hit students, they would be reported. [T. 344-345].  Mr. Anderson further established that there existed a clear potential for students to fabricate allegations of physical abuse by teachers in order to avoid trouble or disciplinary action.  Mr. Anderson further established that Joe C. had been in trouble previously in his class and that Joe's father had been called to school to discuss these classroom disciplinary problems with Mr. Anderson. T. [312-313].  Although a logical inference exists of a possible self-serving or retaliatory motive on the part of Joe C. (to avoid possible disciplinary action), this conspiracy theory was not proven nor supported by the testimony of any other witness.  On the contrary, Isadore D.'s testimony supported the testimony of Joe C. and there is no indication in the record that Isadore got into any trouble as a result of his involvement in the incident.  In fact, there was little or no evidence showing that Joe C. or Isadore D. harbored any type of malice, ill will or spite toward Mr. Anderson as a result of prior disciplinary actions or as a result of this incident.  Accordingly,  I find no credible evidence that the slapping incident was fabricated or that Mr. Anderson was the victim of a conspiracy by his students.


Houston ISD also established by a preponderance of the evidence that Mr. Anderson slapped Osvaldo C. in the face on or about October 20, 2000.  I found Osvaldo C.'s testimony concerning this incident to be credible.  Although Mr. Anderson denied slapping Osvaldo in the face, he acknowledged that after the incident, other students approached Osvaldo and encourage him to report the slapping incident.  [T. 717-718]. This testimony infers that other students witnessed Osvaldo being slapped and bolsters Osvaldo's claim that he had been slapped by Mr. Anderson.  Moreover, Ms. Mitchell testified that Osvaldo reported to her that he had been slapped on the cheek by Mr. Anderson and that she observed a red mark on his cheek.  [T. 631].  Based on this evidence, I find that Mr. Anderson slapped Osvaldo C. in the face on or about October 20, 2000.  


The slapping of Joe C. and Osvaldo C. by Mr. Anderson constituted unreasonable and excessive use of force and violated Houston ISD policy concerning corporal punishment.  Such actions were not in conformity with the accepted principals of right and wrong behavior and were contrary to the moral standards acceptable within the Houston Independent School District.  Such actions also constitute "good cause" for discharge, "good cause" being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


A chance for remediation is not required when a teacher egregiously violates a board policy in an area as sensitive as corporal punishment.  Boyd v. Lake Travis Independent School District, Docket No. 153-R2-696 (Comm'r Educ. 1996).  I find Mr. Anderson's actions in slapping two students in the face to be egregious.  His actions were egregious since despite being warned on October 20, 2000 by his principal not to strike or abuse students and after being relieved of duty for one day during an "abuse" investigation, Mr. Anderson again slapped a student on December 11, 2000.  Accordingly, it is for the above stated factual and legal reasons that I recommend upholding the administration's recommendation to terminate of Mr. Anderson's continuing teacher's contract.



Conclusions of Law
1.
This Hearing Officer has jurisdiction over this matter pursuant to Texas Education Code, Subchapter F, Sections 21.251-21.257.

2.
Mr. Anderson has been employed under a valid and existing continuing teacher's contract with Houston Independent School District since August, 1989.

3.
To terminate a continuing teacher's contract requires a school district to establish either "good cause" or a reason stated in the teacher's contract that existed on or before September 1, 1995.  Texas Educ. Code Section 21.154(5).

4.
Mr. Anderson's continuing teacher's contract provides that he may be discharged and salary payments terminated by the Employer during the school year for "immorality."

5.
A chance for remediation is not required when a teacher egregiously violates a board policy in an area as sensitive as corporal punishment.  Boyd v. Lake Travis Independent School District, Docket No. 153-R2-696 (Comm'r Educ. 1996).  Mr. Anderson's actions in slapping two students in the face on separate occasions after having been warned to keep his hands off students and while aware that such conduct was in violation of the District's policy on corporal punishment, constitutes an egregious violation of board policy in the area of corporal punishment.

5.
Houston ISD Board Policy, Section 570.310 (a) defines "immorality" as conduct which the Board determines is not in conformity with the accepted principles of right or wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District.  Mr. Anderson's actions in slapping Osvaldo C. in the face on or about October 20, 2000, and slapping Joe C. in the face on December 11, 2000 constitute acts of "immorality," being conduct in violation of stated Board Policy concerning corporal punishment and the accepted principles of right or wrong behavior.

6.
Section 21.154(4) and Section 21.156 of the Texas Education Code, which are incorporated into Mr. Anderson's continuing teacher's contract provide that Mr. Anderson may be discharged at any time for "good cause" as determined by the Board of Trustees, with "good cause" being defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this State.  Mr. Anderson's actions in slapping Osvaldo C. in the face on or about October 20, 2000, and slapping Joe C. in the face on December 11, 2000, constitute "good cause" for discharge for failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this State.


Decision and Recommendation

Based upon the foregoing Findings of Fact and Conclusions of Law, I recommend that the Administration's proposal to terminate Mr. Lee Anderson's continuing teacher's contract with Houston ISD on the grounds of "immorality" and "good cause" be upheld and that Mr. Anderson be terminated.


SIGNED this ______ day of July, 2001.








____________________________








James W. Holtz
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    �Mr. Anderson asserted that the statement, "He slapped you in the face, fool," was not to be taken literally but was slang for meaning either some sort of physical contact or for "getting" into someone's face. [T. 730].  Although the clause may have slang connotations, it was affirmatively established by the testimony of Joe C. and Isadore D. to have actually meant, "a slap in the face."


    �Despite my recommendation, the Board should be aware that there is some evidence supporting remediation in this matter.  Mr. Anderson is a highly experience teacher, especially in the area of special education, and had no prior history of strking or abusing students.  Moreover, this was the first year that Mr. Anderson had been assigned to teach regular education students, after having taught special education students for approximately 13 years.  Mr. Anderson acknowledged he had an extremely difficult time maintaining control of the larger regular education classes and he actively sought assistance from school administrators.  The evidence establishes that the school administration did not take immediate steps to provide additional training or to assist Mr. Anderson in developing and implementing effective classroom management techniques. Consequently, this lack of assistance and training in effective classroom management techniques most likely contributed to Mr. Anderson's frustrations and difficulties in dealing with unruly students.  





