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DOCKET NO. 189-LH-896

SONORA INDEPENDENT SCHOOL        *        BEFORE A CERTIFIED HEARING

DISTRICT, PETITIONER                          *        EXAMINER

VS.                                                              *        TEXAS EDUCATION AGENCY

DENNIS MCNAUGHTEN,                         *        STATE OF TEXAS

PETITIONER

PROPOSAL FOR DECISION

Statement of the Case


On August 23, 1996, Counsel for Dr. Dennis McNaughten requested the appointment of a hearing examiner pursuant to Section 21.253, Texas Education Code, to hear the matter of the intended discharge of Dr. McNaughten by the Sonora Independent School District.  This request was based on a letter dated August 9, 1996 from Counsel for the District to Dr. McNaughten’s attorney.


Based on the August 23, 1996 request, the Texas Education Agency assigned the undersigned independent hearing examiner on August 28, 1996.


Subsequently, in a letter addressed to Dr. McNaughten from the Sonora Independent School District by Michelle Anderson, President of the Board of Trustees dated August 30, 1996 and received September 3, 1996, the District served notice of proposed termination on Dr. McNaughten.


Upon request of counsel for Dr. McNaughten, on September 16, 1996, the Texas Education Agency through its Deputy Chief Counsel, Joan Howard Allen, consolidated both notifications as a request for appeal from Respondent under Docket No. 189-LH-896.


The matter was set for final hearing on October 2, 1996.


On September 30, 1996, Sonora Independent School District filed a Motion for Continuance until the week of October 28, 1996 which motion was concurred in by Respondent.  This motion was granted on October 1, 1996.


On October 25, 1996, pretrial hearings were held on various motions filed on the part of both parties:

1.  The Amended Notice of Proposed Termination filed by the District on October 2, 1996, after discovery had been conducted, was struck in response to motion by the Respondent.

2.  A Motion for Summary Judgment filed by Respondent was denied.

3.  A Motion to Disqualify Law Firm filed by Respondent was denied.

4.  A Motion for Sanctions filed by the District regarding the Respondent’s Motion to Disqualify Law Firm was denied

5.  A Motion for Default Judgment filed by the District was denied.

6.  A further Motion for Continuance made orally by Counsel for Respondent based on late-served responses to discovery from the District was denied.


Hearing before the Independent Hearing Examiner was commenced at 9:00 a.m., October 28, 1996, on the premises of the Sonora Independent School District, Sonora, Texas.  The hearing not being complete by 5:45 p.m., it was recessed to be reconvened at 9:00 a.m., October 29, 1996.  At approximately 8:00 a.m., October 29, 1996, Dr. Dennis McNaughten, Respondent, was experiencing chest pains.  Based on his previous heart condition, he was admitted to the Sonora Hospital shortly after that time.  At 9:10 a.m., counsel for Respondent presented a request for continuance of the hearing for a period not to exceed 10 days, with the concurrence of counsel for the District.  The motion was granted.


The hearing was reconvened in Sonora, Texas at 9:00 a.m. on November 11, 1996 and completed at 4:45 p.m.  

Findings of Fact

After due consideration of the evidence and matters officially noted, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact:

1.  That Sonora Independent School District determined that good cause existed to terminate Dr. Dennis McNaughten’s term contract of employment before the expiration of the stated term and so notified him of such in accordance with Sonora Independent School District’s Administrator’s Term Contract between Sonora Independent School District and Dr. Dennis McNaughten, executed April 28, 1995 and Section 21.156, Texas Education Code, and properly notified Dr. McNaughten in accordance with Section 21.158, Texas Education Code.

2.  That the Notice of Proposed Termination was initiated on the recommendation of the District’s legal counsel.

3.  That the Superintendent of Schools during Dr. McNaughten;s tenure, Mr. Charles L. Russell, did not recommend to the Board of Trustees that Dr. Dennis McNaughten be terminated.

4.  That Sonora Independent School District failed to meet its burden of proof concerning the following allegations set forth in its notification letter to Dr. Dennis McNaughten and/or the allegations did not rise to the level of constituting good cause for termination.

a.  Use of profanity and other unprofessional conduct to subordinates in a professional education setting;

b.  Falsifying students’ grades;

c.  Offering to change a course number to provide course credit to a student who had not earned the credit;

d.  Discouraging teachers from exercising their right to present a grievance;

e.  Verbally abusive and professionally inappropriate conduct to teachers; and

f.  Failing to conduct teacher evaluations in a timely manner.

Discussion

Each allegation made by Sonora Independent School District will be discussed in turn.  In the Addendum to the Notice of Proposed Termination, specific incidents of conduct were set forth delineating the specifics of each charge.  These will be discussed in conjunction with each charge.

1.  Using profanity and other unprofessional conduct to subordinates in a professional education setting.
Addendum: Dr. McNaughten used profanity to subordinates in a professional education setting.  During a faculty meeting in October of 1995,  Dr. McNaughten used “cold day in H***” and “sucks” in his remarks to the faculty.  This information was witnessed and proved by Claudia Dempsey.  Dr. McNaughten also used the word “s***” and the phrase “I’m in a p***ed-off mood” while in the principal’s office.  This information was witnessed and provided by Dorothy Cramer.


Claudia Dempsey testified that she heard Dr. McNaughten say “cold day in H***” and “sucks” in a faculty meeting at the beginning of the 1995-1996 school year.  She explained that he said “it would be a cold day in h*** before a student would go back because he was unprepared or he - Dr. McNaughten would make a schedule change . . .”  She offered no context in which he used the word “sucks.”  She stated that she believes the use of such words is unprofessional.  


Dorothy Cramer testified that she had heard Dr. McNaughten use the word “s***,” maybe “d*** it,” and that he was “in a p***ed off mood”.  She testified that these were used in his office, sometimes under his breath, sometimes aloud.  When asked whether students were ever present she testified “maybe once or twice.”


Dr. McNaughten testified that he had used the words “cold day in h***” and “sucks” metaphorically in a faculty meeting.  He testified that he told them that he would expect teachers to adjust to the students and that rote teaching would not be adequate.  His testimony was that “And I believe I said that that type of teaching sucked - again to make a point.”  In relation to the term “cold day in h***,” Dr. McNaughten stated that he used it metaphorically and did not intend it as a curse word or profanity.  His testimony, based on some 15 years in the education field, was that such expressions are commonly used among adults in professional educational settings.


Dr. McNaughten further testified that he may have used “I’m in a p***ed off mood” in his office when his secretary, Dorothy Cramer, was present and perhaps had used the word “s***”, although he qualified his statement by saying that he does not recall using the word “s***” and that it is not a word he normally uses.  He denied using such language in the presence of students.


The only student to testify, Christina Escamilla, offered no testimony as to hearing any vulgar language used by Dr. McNaughten.

2.  Falsifying students’ grades.



Addendum:  Dr. McNaughten falsified six (6) grades by ordering a subordinate teacher, Alex Zertuche, to change the grades from failing to passing.  One of the grades changed was a failing grade received by Dr. McNaughten’s daughter.  This information was witnessed and provided by Kay Faris and Dorothy Cramer.


The allegation claims that Dr. McNaughten falsified grades by the act of ordering a subordinate teacher to change grades from failing to passing.  May Kay Ferris, the PEIMS operator, testified that she received more than one note from Dr. McNaughten instructing her to change pass/fail grades to numerical grades in her system.  She was instructed to change the grades of the six students in question, including Dr. McNaughten’s daughter, by a note she believed to be in Dr. McNaughten’s handwriting but signed by the teacher, Alex Zertuche.  She offered no evidence that such a change constituted falsification of grades.


Dorothy Cramer, the high school secretary, testified that she overheard a conversation between Alex Zertuche and Dr. McNaughten n which Dr. McNaughten told Mr. Zertuche that there was some problem with the grades and that Mr. Zertuche could not do what he had done and that the grades would be changed.  She then took the note in question to Mary Kay Ferris.  She testified that she had no idea how the grades were changed, that she just knew what was on the note.


Dr. Mc Naughten testified that policy required that a student have two grades per week upon which to base a student’s six-week grade report.  Dr. McNaughten discovered that Alex Zertuche had only entered three grades for the entire six week period for these six students when he should have, according to policy, had at minimum 12 grades.  He testified that he had the authority to direct Mr. Zertuche to change the grades.  He further testified that he had never falsified students’ grades.

3.  Offering to change a course number to provide course credit to a student who had not earned the credit

Addendum:  Dr. McNaughten offered to change an Agriculture Course number to reflect a more advanced course in order to provide couse credit for the son of Linda Fisher.  Mrs. Fisher’s son had previously taken the course. The Fishers declined th offer.  This information was witnessed by Linda Fisher.


No evidence was presented on this point.

4.  Discouraging teachers from exercising their right to present a grievance.

Addendum:  Dr. McNaughten attempted to discourage a teacher, Martha Smith, from exercising her right to present a grievance by threatening non-renewal of her contract.  This occurred on or about April 3, 1996.  This information was witnessed and provided by an Affidavit by Martha Smith.


Even though the initial reason states that Dr. McNaughten discouraged teachers from exercising their right to present a grievance, the addendum includes the complaint of one teacher only.
  
Martha Smith filed five (5) grievances during Dr. McNaughten’s tenure as principal.  She testified that Dr. McNaughten told her she could not file a grievance regarding domain 5 on two occasions; on March 26, 1996, he told her she could not grieve an Improvement Plan and, on June 5, 1996, when she filed her fifth grievance, he hold her she could not grieve an appraisal or evaluation.  She further testified that even though he discouraged her from filing her grievance in June, he accepted it, processed it, and acted on it appropriately.  She also stated that it was processed and acted on at level II by the Superintendent.  She stated that although he made the comments about her inability to grieve these two specific things, that did not discourage her and he acted appropriately upon them.  Mrs. Smith further testified that Dr. McNaughten threatened her with non-renewal, but never related this to the grievance procedure.


Dr. McNaughten testified that he had no authority to to terminate teachers – that only the Board could terminate for good cause, but that he did have the responsibility to recommend nonrenewal or termination to the superintendent.  He stated that he had told teachers that he could recommend their nonrenewal for not performing their duties.  A memorandum  which Dr. McNaughten presented to Martha Smith was written in response to a complaint filed by her so could not be construed as an attempt to discourage her from filing such a complaint.

5.  Verbally abusive and professionally inappropriate conduct to teachers.



Addendum:  Dr. McNaughten, having learned of Claudia Dempsey’s health proglems with Lupus and her filing of a grievance, acted in an unprofessional and abusive manner toward Claudia Dempsey.  Dr. McNaughten changed her courses from advanced math courses to remedial courses.  Dr. McNaughten removed her from a custom designed math classroom to a science classroom requiring her extra time, effort, and monetary expense to prepare the new classroom for teaching.  This information was witnessed and provided by Claudia Dempsey.



Dr. McNaughten also, as retribution, harassed Claudia Dempsey regarding doctor appointments.  On one occasion, Dr. McNaughten slammed down a book and yelled when Claudia Dempsey asked for someone to watch her class for 15 minutes while she took her son to the doctor.  Dr. McNaughten, at one point, raised his hand as if to strike Claudia Dempsey.  Mrs. Dempsey stepped back in fear of being struck.  This information was witnessed and provided by Claudia Dempsey and Christina Escamilla.



Dr. McNaughten, when asked by Claudia Dempsey to leave early for medical treatment of her Lupus, told her that it was ludicrous and hung up on her.  This information was witnessed and provided by Claudia Dempsey.




Dr. McNaughten was overheard on the telephone talking to Claudia Dempsey.  Dr. McNaughten spoke to Claudia Dempsey in such a demeaning way that it would have hurt Jeryl Fields’ feelings.  This information was witnessed and provided by Jeryl Fields.



Dr. McNaughten’s behavior caused Claudia Dempsey such fear that when, on or about February 28, 1996, she began to bleed vaginally, she was too afraid to ask permission to leave school to go to the doctor.  This fear and the resulting delay in seeking medical attention caused Claudia Dempsey to lose a great deal of blood.  This information was witnessed and provided by Claudia Dempsey.  



Dr. McNaughten placed Claudia Dempsey on a growth plan and gave her poor evaluations, which she believes was done in retribution for filing a grievance.  The evaluations were not made or delivered in a timely manner.  Claudia Dempsey received her evaluation on the last day of school.  This information was witnessed and provided by Claudia Dempsey.


It is uncontroverted that Dr. McNaughten changed Claudia Dempsey’s classroom assignment and planned to change the courses she was expected to teach.  It is further uncontroverted that Dr. McNaughten became angry with Mrs. Dempsey on at least one occasion.  However, there is no evidence with the exception of Mrs. Dempsey’s opinion, that any of Dr. McNaughten’s actions regarding Mrs. Dempsey were taken as retribution because of her health problems, her filing of a grievance, or for any other reason which could not be construed to be in the best interest of Sonora High School and, at least in Dr. McNaughten’s opinion, in an effort of keeping good order in his school.  None of Dr. McNaughten’s actions in regard to accusation number 5 rises to the level of good cause upon which to base the dismissal of Dr. McNaughten

Mrs. Dempsey testified that she spoke with Dr. McNaughten about her medical condition at the beginning of the 1995-1996 school year – that she had been diagnosed with Lupus the prior Christmas, that it was an autoimmune disease and that it would necessitate out-of-town visits to the doctor.  Her testimony was also that she filed a grievance in December 1995.  She testified that she believed Dr. McNaughten’s abuse, after she filed her grievance, was changing her classroom and that the courses she was to teach were proposed to be changed but, due to her grievance being filed, were not.  She stated that Dr. McNaughten never made a statement to her concerning her health condition in relocating her room.  She testified that Dr. McNaughten met with her on December 13, 1995 and told her he was going to reassign her classes because it would be best for the students because of her health.  She testified that she incurred no expense in the move of classrooms.  She did testify that she bought a dry erase board at her own expense, but not that such board was necessary.  Dr. McNaughten testified that he attempted to reassign Mrs. Dempsey because he believed that she would do a better job teaching the remedial mathematics students than the advanced students. 


Mrs. Dempsey testified that when she called Dr.  McNaughten regarding taking her son to the doctor, he was rude and hung up on her.  She testified that the next morning, she went to the office to talk with him about covering the last portion of her trigonometry class and he became angry, threw a pen or pencil, and yelled at her.  A student was present as was the secretary.  Mrs. Dempsey testified that Dr. McNaughten raised his hand and she thought he was going to strike her.  She was afraid to go into Dr. McNaughten’s office without a witness because he had yelled at her.  Dr. McNaughten admitted becoming angry and yelling, but denied ever thinking of striking or making any attempt to do so.  


Claudia Dempsey also testified that because of her fear of Dr. McNaughten, she elected not to leave school during February 1996 when she began bleeding vaginally.


Claudia Dempsey testified that she does not know the reason she was placed on a growth plan.  She characterized her evaluation in her testimony as not being a good evaluation.  The evaluation instrument itself, while not rating Mrs. Dempsey as exceptional, gave her all the possible points in Sections I, II, and III, and two out of four in Section IV, area 9 with specific reasons for such a rating.  Similarly, in Section V, area 11, she was given two out of four points with reasons being given for the rating.  In all of the rest of Sections IV and V she was given all possible points.


Nothing in Claudia Dempsey’s complaint concerning her evaluation states that she believes that it was in retribution for her filing an earlier complaint.  


Mrs. Dempsey, in cross-examination, testified that everytime she asked for an absence, it was granted.


Christina Escamilla, a student at the time, testified that she observed an incident between Dr. McNaughten and Claudia Dempsey on or about 8 or 10 December 1995.  She stated that, after Mrs. Dempsey asked if Dr. McNaughten would watch her class that day or if she needed to call a substitute and take the day off, Dr. McNaughten got upset, threw a pencil across the room and ordered Mrs. Dempsey into his office.  As to Dr. McNaughten raising his hand toward Mrs. Dempsey, Ms. Escamilla testified that it looked as if he was going to raise his hand as if he was going to scold her, then thought better of it, and put his hand down.  She did not testify as to whether or not she believed Dr. McNaughten intended to or that it looked to her as if he were going to strike Mrs. Dempsey.


Jeryl Fields testified that she overheard Dr. McNaughten’s end of a telephone conversation in which Dr. McNaughten, after he had apparently answered the same question several times, became agitated.  He was gruff and would have hurt Mrs. Fields’ feelings.  She believes perhaps Dr. McNaughten told her it was Mrs. Dempsey on the other end of the line.


No evidence was presented by Claudia Dempsey as to what constituted an evaluation being performed ro delivered in a timely manner or that an evaluation being received by the evaluee on the last day of school constituted delivery in an untimely manner.

6.  Failing to conduct teacher evaluations in a timely manner. 



Addendum:  Dr. McNaughten failed to evaluate the teachers in a timely manner and to provide them with copies of the evaluations for the Spring 1996 Semester.  This information was witnessed and provided by numerous teachers.


Dr. McNaughten testified that he conducted evaluations as had been done in previous years at Sonora High School, by walk-throughs observing the teachers’ performances on several occasions during the school year.  He further testified that this method of evaluation had been discussed with the teachers at the beginning of the school year and that no objection to this method had been voiced.  Dr. McNaughten testified that he conducted such evaluations and presented the evalation instruments to the teachers on either the last or day before the last day of school.


Both Claudia Dempsey and Martha Smith stated their beliefs that an evaluation must be performed before a teacher was placed on a growth plan, but offered no evidence to substantiate these beliefs.  They both also testified to their beliefs that it was improper to present the evaluation instruments to the person being evaluated on the last day of school.  Again, no substantiating evidence was presented.  


No evidence of a District policy being adopted  concerning the timing of evaluation instruments being presented to the evaluee was presented by the Distirct.

Conclusions of Law


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Independent Hearing Examiner, I make the following Conclusions of Law:

1.  Good cause does not exist for termination of Dennis McNaughten’s term contract of employment with the Sonora Independent School District as high school principal before the expiration of the stated term.

2.  Dennis McNaughten’s behavior did not violate the standards of conduct for the profession as recognized and applied in similarly situated Texas school districts.

3.  Sonora Independent School District’s Notice of Proposed Termination and addendum thereto are not supported by the evidence presented at the hearing and, therefore, good cause does not exist to terminate said contract.

Recommendations


After due consideration  of the record, matters officially noticed, and the foregoing Finding of Fact and Conclusions of Law, in my capacity as Certified Independent Hearing Examiner, it is hereby 

1.  RECOMMENDED that Dennis McNaughten’s term contract of employment with the Sonora Independent School District be reinstated.

2.  RECOMMENDED  that Dennis McNaughten be paid any remuneration and benefits which may have been withheld.

3.  RECOMMENDED that any record regarding any action which was taken against Dr. McNaughten and any reference to these proceedings be expunged from his records.


Petitioner’s recommendation should be denied.


Signed and issued this 6th day of December, 1996.

                                                             JOHN H. RHEINSCHELD






   Certified Independent Hearing Examiner

