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I.

Statement of the Case

Pending before the Hearing Examiner is an appeal of the Houston Independent School District's ("HISD") recommendation to terminate Alexander Sykes’ (Mr. Sykes) employment.

By letter dated July 27, 1999, HISD notified Mr. Sykes of the recommendation to terminate his employment.  (HISD Ex.13).  The recommendation to terminate Mr. Sykes’ employment was made pursuant to Section 5(a) of his continuing teacher's contract.  Specifically, HISD asserts that Mr. Sykes violated his contract by his alleged “immorality”.  The District alleges that certain conduct by Mr. Sykes, in violation of the district's ban on corporal punishment, supports a finding of immorality. Mr. Sykes appealed the recommendation and requested a hearing before an Independent Hearing Examiner.  On August 10, 1999, Mr. Sykes’ counsel, Mr. James Fallon, requested  the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute. C. Pat Ellis was notified on August 11, 1999, of his selection as Certified Hearing Examiner to conduct an evidentiary hearing. The assignment was accepted on August 11, 1999.  The parties, in writing, waived the 45 day requirement regarding the Hearing Examiner's Recommendation.

The following Findings of Fact and Conclusions of Law are based on the evidence heard and exhibits admitted into evidence during the hearing conducted on November 30 and December 1-2, 1999.  


Mr. Sykes was represented during the hearing by his attorney, Mr. James T. Fallon, III, Attorney at Law.  Mr. Sykes was also present.  The District was represented during the hearing by Miles T. Bradshaw, Assistant General Counsel for the District.  Ms. Scheila Freeman, Principal, Alcott Elementary School, was in attendance at the hearing as the District's designated representative. 

II.

Findings of Fact

A.   Background

1.
Alexander Sykes ["Mr. Sykes"] was employed by the Houston Independent School District ["HISD" or the “District”] as a teacher in 1976.  Tr. 320.  He received a continuing contract effective August 19, 1981.  Petitioner’s Exhibit 1.   Mr. Sykes has a Bachelor of Science Degree from Texas Southern University and a Masters in Education from Prairie View University.  Tr. 321.

2.
Mr. Sykes has been assigned to Alcott Elementary for about the past eight or nine years.  Tr. 388.  He was transferred to Alcott Elementary from Codwell Elementary.   While Mr. Sykes was assigned to Codwell Elementary, he was accused of slapping a third grade student in the face.  Tr. 328.  Mr. Sykes denied the accusation and explained that another student pushed him into the alleged student victim and that Mr. Sykes "slipped and fell against the boy."  Tr. 330.  Mr. Sykes accepted his placement at another campus (Alcott)  with the ruling that "you will be placed at another school with the assurance this will never occur again."  Tr. 328. 
3.
The principal of Alcott Elementary is Ms. Scheila Freeman.  ("Ms. Freeman").  Ms. Freeman became the principal of Alcott Elementary approximately six years ago.  Mr. Sykes was already a teacher at Alcott Elementary when she arrived.  Tr. 23-25.   During the 1998-99 school year Mr. Sykes was assigned to teach first grade at Alcott Elementary.

4.
Prior to the 1998-99 school year, Ms. Freeman had conferenced with Mr. Sykes, formally or informally, on at least four occasions, approximately one per school year, about allegations that he sometimes disciplined his students inappropriately by "grabbing" them.  Tr. 65, 90-95.

5. Mr. Sykes evaluations reflect that he has a solid and consistent history of excellent teaching performance.  Employee exhibits 1-12.

6.
The reason for the proposal to terminate Mr. Sykes continuing contract is "immorality" under section 5(a) of his contract.  The conduct supporting the finding of immorality is violation of the District's corporal punishment policy, as well as the conduct itself, of:  

(
popping or hitting first grade students on the hand, neck, leg and buttocks on various occasions.  Pet Ex. 5, 10, and 13; Tr. 56-57, 115-119, 119-122, 146-148, 156,  267-277, 290, 405-427; 

(
using excessive force in grabbing a first grade student by the shirt collar in a rough manner and dragging him down the hall. Pet Ex. 5, 6, 7, 8, 10, and 13; Tr.16, 19, 125-126, 127, 180-181, 187-189; and 
(
making first grade students stand in front of the class and touch their toes for at least five minutes as a form of discipline.  Tr. 258-262, 399-400.

All of these actions occurred during the 1998-99 school year at Alcott Elementary School.

B.  Violation of Corporal Punishment Policy

7. HISD policy states that corporal punishment is not allowed unless the particular school has obtained a waiver from the Board of Education.  Pet. Ex.15.  Alcott Elementary has no such waiver and corporal punishment is not allowed.  Tr. 29-30. 

8. During at least three monthly staff meetings during the 1998-99 school year, Ms. Freeman specifically told teachers that corporal punishment was not allowed.  Pet Ex. 2, 3, and 4; Tr. 28-34.  Mr. Sykes was present at each of these meetings and admits to knowing that corporal punishment was not allowed.  Pet. Ex. 2, 3, and 4; Tr. 30, 34, 387.

Popping of Students

9.
Mr. Sykes regularly had a ruler in his hand pointing to the chalkboard.  Tr. 265, 411.
10.
On April 22, 1999, Ms. L.D., J.W.'s mother, was at the school and found J.W. playing in the hallway.  She took him into the bathroom and noticed a red mark on his neck.  When she asked J.W. who put the mark on his neck, he replied, "Mr. Sykes."  Tr. 146-147.  Ms. L.D. was visibly upset when she found the mark and expressed her concern to a special education teacher and Ms. Freemen.   Tr. 103.   The red mark was seen by J.W.’s mother, Ms. Freeman, and a special education teacher at Alcott Elementary. Tr. 39-40, 104.   It was described as a red mark about two inches long.  Tr. 104.  The mark was not on J.W. when he came to school that day.  Tr. 40.  Ms. L.D. confronted Mr. Sykes that same day and he admitted to hitting J.W. on the arm or hand, but not the neck.  Tr. 148-149.  On or about April 27, 1999, Ms. Freeman received a report from Ms. L.D. alleging that her son told her that the red mark on her son's neck was the result of Mr. Sykes hitting her son, J.W.  Pet. Ex. 5; Tr. 36-37, 148.
11.
On different occasions, Mr. Sykes popped first grade students in his class on the hand with a 12-inch wooden ruler.  Tr. 156, 419.  He popped four male students - J.W., D.G., T., and R.R., and four female students - B.H., J.A., Tr., and S.C.  Pet. Ex. 10; Tr. 56-57, 115-119, 119-122, 146-148, 156,  267-277, 290, 405-427.
12.
Mr. Sykes popped J.W. with a ruler two times with a ruler during the 1998-99 school year for talking in class - once on the hand and a second time on the neck.  Tr. 115-119, 411-412; Pet. Ex. 10.  The pops hurt J.W.  Tr. 117.   J.W. also witnessed three other classmates get popped with a ruler by Mr. Sykes.  Tr. 119-122.  He saw D.G., a male student, get popped on two different occasions on the hand.   Tr. 119-120.  He saw J.A., a female student, get popped on two different occasions on the hand.   Tr. 119-120.  He saw B.H., a female student, get popped on three different occasions on the hand.   Tr. 120.   

13.
D.G., a male student, was hit on his leg with the ruler on four different occasions by Mr. Sykes for not paying attention.  Tr. 276-277, 290.  He said it hurt.  Tr. 290.

Ms. G., D.G.'s mother, specifically asked Mr. Sykes to spank her child in class if he misbehaved.  Tr. 258-259.  However, since Alcott Elementary did not have a waiver of the prohibition against corporal punishment, any such consent or request was invalid and it was still highly inappropriate and against HISD policy for Mr. Sykes to use corporal punishment on D.G.  Tr. 29-30.

14.
B.H., a female student, witnessed five other classmates get popped with a ruler by Mr. Sykes.  Tr. 405-427.  She saw D.G., a male student, get popped on the hand.   Tr. 407.  She saw J.W., a male student, get popped on two different occasions on the hand.   Tr. 405-407.  She saw S.C., a female student, get popped on the hand.  Tr. 414, 426. She saw Tr., a female student, get popped on the hand.  Tr. 415, 427.  She saw T., a male student, get popped on the hand.  Tr. 421-422.   

15. Ms. L.D. observed Mr. Sykes in his classroom on several occasions during the 1998-99 school year.  Tr. 153.  On at least four occasions, she observed Mr. Sykes when she believed he was not aware of her presence outside the classroom.  Tr. 155.  On those occasions, she witnessed Mr. Sykes screaming loudly and saw him hit a male student with a ruler when the student was not paying attention.  Tr. 156.

Excessive force in dragging a first grade student

16. On or about April 28, 1999, J.W. and about three other of Mr. Sykes' first grade students were playing in the hallway unsupervised when one of the students knocked a fire extinguisher off the wall.  Tr. 179-181.   The plant operator of the school was nearby and described that she first heard a loud noise.  She then heard Mr. Sykes speaking to J.W. in a rough voice.  Next, she heard a slapping noise.  She then moved within sight of the scene.  She next saw J.W. grab the back of his neck and just after that, she saw Mr. Sykes standing only about two to three feet from J.W.  Pet. Ex. 7; Tr. 179-180, 192.  Mr. Sykes then grabbed J.W. by the collar or back of the neck in a rough manner and took him down the hall.  Pet. Ex. 6,7,8 and 10.  After he turned the corner, out of the view of any adults, J.W. sat down and Mr. Sykes continued to hold his collar and dragged him along the floor for approximately 12 feet (the approximate length of the hearing table) into his classroom.   Pet. Ex. 10; Tr. 180-181, 187-189.

18.
On April 28, 1999, Ms. Freeman undertook an investigation by randomly selecting nine students from Mr. Sykes' class and interviewing them about the fire extinguisher incident.  Tr. 36-40.    During the interviews, six students alleged that Mr. Sykes had used a ruler to pop them or other students in the class.  Pet. Ex. 10.  Ms Freeman concluded from her investigation that Mr. Sykes used unwarranted corporal punishment by (1) grabbing J.W. by the collar in a rough manner and dragging him down the hall and (2) by hitting students with a ruler on their hands, buttocks, leg and neck.  Pet. Ex. 10; Tr. 56-57.

19.
Mr. Sykes made a statement to Ms. L.D. about her son, J.W., when he did not realize at the time that J.W. was her son.  He said, "That boy [pointing to J.W.] is going straight to h***."  Tr. 155.
Touching toes as a form of punishment

20.
Ms. D. G., mother of D.G., testified that she observed Mr. Sykes have students stand in the corner and bend over and touch their toes as a form of discipline.   Tr. 258, 260-262.

21. One student who had to touch his toes for about 5 minutes said, “It hurt.”  Tr. 261.

22. Mr. Sykes admitted to having students touch their toes as a form of discipline.  Tr. 399. 
III.

 Discussion


Under Paragraph 5(a) of his continuing contract, Mr. Sykes may be terminated for conduct constituting immorality.  Pet. Ex. 1.  


"Immorality" is defined in HISD board policy 570.310 as "conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District." Pet Ex. 14; Tr. 59-60.  The accepted principals of right and wrong behavior may include those standards established by (1) case law, (2) TEA Commissioner decisions, and (3) Board policies and administrative procedures. 

The following allegations against Mr. Sykes may be considered as factors toward a determination that he committed acts constituting "immorality" and legal cause for discharge under his contract:

a.
popping or hitting first grade students on the hand, neck, leg and buttocks on various occasions; 

b.
grabbing a first grade student by the shirt collar in a rough manner and dragging him down the hall for approximately 12 feet; and 

c. making first grade students stand in front of the class and touch their toes for at least five minutes as a form of discipline.  

Popping or hitting


Disciplining students by popping them on any part of their body constitutes "corporal punishment" because it constitutes a physical form of punishment.  See Juana-Ruiz-Garcia v. Houston ISD, 049-R2-1199 (January 4, 2000) (corporal punishment means physical punishment).  Mr. Sykes admits that popping a student on the hand with a ruler is corporal punishment.  Tr. 387.  Three first grade students testified that on various occasions Mr. Sykes had hit one or more students on the hands, legs, neck or buttocks with a ruler.  There was some inconsistency in the testimony of the children because some of the first graders testified that they had seen Mr. Sykes discipline by hitting and then when questioned again testified somewhat differently.   The hearing examiner attributes this to the nature of the proceeding and not to lying or confusion about the truth of what happened. Additionally, one parent testified that she had observed Mr. Sykes hit a child with a ruler. This conduct violates HISD policy 754.200 and the HISD Code of  Student Conduct.  Pet Ex. 16 and 17.


Mr. Sykes was given the opportunity to provide an oral and written response to the allegations presented to him by the principal.   He denied the allegations orally, but did not submit a written response.  Tr. 48,  376.  As a defense, Mr. Sykes testified that the student,  J.W.,  whispered to him in class, on April 20, 1999, that some of the other male students were trying to get J.W. to tell the principal that Mr. Sykes had hit him.  Mr. Sykes contends that J. W. was telling him that other students were encouraging  J.W. to lie to the principal about Mr. Sykes actions.  It is just as plausible that the student was confiding in Mr. Sykes that he was being encouraged to tell the principal the truth and he was giving Mr. Sykes a warning of what was about to occur.  In any event, Mr. Sykes did not inform the principal of this claim when given the opportunity to respond to the allegations even though he was made aware of the specific allegation that he had hit several students with a ruler.  Pet. Ex. 19; Tr. 376, 383, 386. 


In defense,  Mr. Sykes claimed to "not remember" ever hitting D.G., J.A, B.H, and G.  [Tr. 355, 391-392], as well as T.W. and D.J. [Tr. 392].   Lack of a strong denial coupled with Mr. Sykes’ actions subsequent to being informed of the allegations against him, are not consistent with one who committed no act and is in danger of losing his job over the allegations of corporal punishment and use of excessive force.  

Grabbing a student-Excessive force

 Mr. Sykes was observed grabbing a first grade student by the neck in a rough manner following an incident with a fire extinguisher being knocked from the wall. The observation was made by  both the  plant operator and a custodian of the school. As described by the witnesses, Mr. Sykes used force greater than was necessary or appropriate in dealing with a first grade student.  Unauthorized corporal punishment is the type of conduct clearly not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.  Pet. Ex. 14; see John R. Connelly, III v. Houston ISD, TEA Docket No. 057-R2-1295, page 8 (May 11, 1998) (a reasonable individual would conclude that using excessive force in violation of the corporal punishment policy would be considered immorality as defined by policy and by state law).

Touching toes

Mr. Sykes admitted to having students touch their toes as a form of discipline. Further, a parent testified that she observed Mr. Sykes use touching toes as a means of discipline.  Though touching toes may not be inappropriate at times, such as for physical exercise, its use as a form of discipline can be considered a form of corporal punishment. The touching of the toes required by Mr. Sykes, as a form of punishment alone, does not reach a level to warrant his termination.  However, when coupled with the other incidents of popping students and use of excessive force, Mr. Sykes behavior is clearly not in conformity with the accepted principals of right and wrong behavior and is contrary to the moral standards which are accepted in the district.

HISD Board Policy 754.200 provides that corporal punishment is abolished and may not be used without obtaining a waiver from the Board.  It further states that abuse of corporal punishment, when substantiated, may be grounds for dismissal.  A parent verbally agreeing to allow corporal punishment does not override the policy.  Pet. Ex. 16.


Mr. Sykes has violated HISD policy 750.000 that states, "Students should be dealt with reasonably, fairly and with patience" in that his method of disciplining students by popping them with a ruler, dragging one student down the hall, and making students touch their toes in front of the class for talking is not reasonable, fair or patient.  Pet. Ex. 16; Tr. 60, 258-262.  This conduct is not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.  

Mr. Sykes has violated HISD Administrative Procedures 750.000 that states, "the constructive side of discipline should be emphasized" in that his method of disciplining students by popping them with a ruler, dragging one student down the hall, and making students touch their toes in front of the class for talking, does not emphasize the constructive side of discipline and is instead destructive to the students.  Pet. Ex.16; Tr. 61-62. This conduct is not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.
Mr. Sykes has violated Section 247.2(a), Texas Educator Code of Ethics, that states, "The Texas Educator should strive to create an atmosphere that will nurture to fulfillment the potential of each student."    He has violated this principle by creating a damaging educational atmosphere where students have been subjected to corporal punishment against school policy. Pet. Ex. 16; Tr. 60, 258-262. This conduct is not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.

Mr. Sykes has violated the Texas Educator Code of Ethics, Principle IV, Standard 2 that states, "The Texas Educator shall not intentionally expose the student to disparagement."  Specifically, he has violated this standard by continually disparaging students by: (1) popping or hitting first grade students on the hand, neck, leg and buttocks on various occasions; (2) grabbing a first grade student by the shirt collar in a rough manner and dragging him down the hall; and (3) making first grade students stand in front of the class and touch their toes for at least five minutes as a form of discipline. This conduct is not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.

Mr. Sykes has violated the Texas Educator Code of Ethics, Principle IV, Standard 1 that states, "The educator shall deal considerately and justly with each student and shall seek to resolve problems, including discipline, according to law and School Board Policy."  Specifically, he has violated this standard by frequently and unjustly punishing and humiliating first grade students for talking in class by (1) popping or hitting them on the hand, neck, leg and buttocks on various occasions; (2) grabbing a student by the shirt collar in a rough manner and dragging him down the hall; and (3) making them stand in front of the class and touch their toes for at least five minutes as a form of discipline. This conduct is not in conformity with the accepted principles of right and wrong behavior and is contrary to the moral standards which are accepted within the District.

The physical punishment used by Mr. Sykes violates the corporal punishment policy, as well as the other policies and Ethics codes noted above, and constitutes immorality and lawful cause for discharge in accordance with section 5(a) of his continuing teacher's contract. 

IV.

Conclusions of Law

1.
The Hearing Examiner has jurisdiction over this matter pursuant to Texas Education Code Section 21.251 et seq. 

2.
HISD proved by a preponderance of the evidence that Alexander Sykes disciplined students in violation of established HISD Board Policy 754.200.

3.
HISD proved by a preponderance of the evidence that Alexander Sykes disciplined students in violation of established HISD Board Policy 750.000.

4.
HISD proved by a preponderance of the evidence that Alexander Sykes violated Section 247.2(a) Texas Educator Code of Ethics.

5.
HISD proved by a preponderance of the evidence that Alexander Sykes violated Texas Educator Code of Ethics Principle IV, Standard 2.

6.
HISD proved by a preponderance of the evidence that Alexander Sykes violated Texas Educator Code of Ethics Principle IV, Standard 1.

7.
HISD proved by a preponderance of the evidence that the physical punishment used by Alexander Sykes violates the corporal punishment policy, as well as the other policies and Ethics codes noted above, and constitutes immorality and lawful cause for discharge in accordance with section 5(a) of his continuing teacher's contract. 
Any conclusions of law deemed to be a finding of fact is hereby adopted as such.

V.

Decision and Recommendation


After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby 

recommend that the HISD Board of Trustees adopt the Findings of Fact and Conclusions of Law and terminate the employment of Respondent Alexander Sykes.


Petitioner's recommendation should be sustained.

Signed and issued this 11th day of February, 2000.







___________________________________







C. PAT ELLIS







Certified Hearing Examiner
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