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I.   PROCEDURAL HISTORY

This proceeding arises from the notice of termination of Ms. Fara House, a teacher in the Dallas Independent School District assigned to the E. R. Martinez Learning Center.  Respondent began her employment with Petitioner in or about August 1995.   Notice of termination was given to Respondent on or about August 7, 1996.  Respondent requested a hearing on September 10, 1996.  Both Petitioner and Respondent waived the 45 day time frame in this matter.  This matter was  heard on January 9, 1997.


II.   MATERIAL FACTS AT ISSUE
The primary material facts at issue in this matter are whether or not the actions of the Petitioner Dallas Independent School District prevented Respondent from successfully completing all requirements for her  Texas Teachering Certificate.


III.   ISSUES OF LAW
The only issue of law before the Hearing Examiner was whether “good cause” existed to justify Petitioner’s termination of Respondent from her employment.


IV.   FINDINGS OF FACT
Following an initial contact by telephone, in or about the second week of November 1994, Respondent, Fara House, had occasion to interview with Willie Crowder,  Recruiting Specialist, for Petitioner,  for a teaching position with the Dallas Independent School District.  At the time, Respondent was teaching under an extended substitute teaching certificate in Compton, California.  Respondent had apparently passed the California basic skills examination (CBEST) and was intending upon completing her requirements for full certification in that state.  Respondent made Ms. Crowder aware of this at the time of the interview.

The substance of the interview is somewhat unclear, but it is certain that compensation was generally discussed along with a sign-on bonus if Respondent was assigned to a learning center, the payment of relocation expenses and payment for higher education classes.  Respondent brought letters of recommendation, evaluations and other credentials which she was directed to bring.  Following this interview, and because of the “tremendous need and the fact that [Respondent] worked in school districts similar to the Dallas Public Schools,” Ms. Crowder felt that Respondent was a good candidate for employment.[Tr. @ 63]  

Following this initial interview, Ms. Crowder turned in the information to the DISD records office.  Because of Respondent’s  teaching experience in the Compton, California school system,  Ms. Crowder recommended Respondent to Brenda Marshall, employment administrator for DISD learning centers. [Tr. @ 65] 

Respondent was advised that, if she were employed with one of the District’s learning centers, a  sign-on bonus was payable upon the final execution of her employment contract.  

Respondent was then offered employment, based upon her “out-of-state credential.” [Tr. @ 30] Further, it was the understanding of the person that hired Respondent, that the State of Texas would reciprocate on her California credentials. [Tr. @ 30] Respondent’s initial status was that of an out of state teacher. [Tr. @ 30] Sharon Warren, Certification Specialist for the DISD 

admits that Respondent was hired under the belief that her credentials would be reciprocal. [Tr. @ 30] Ms. Warren further admits that whoever made such representations to Respondent, and the decision to hire based thereon, was incorrect. [Tr. @ 31]  

Following the offer of employment, and in reliance upon the promised sign-on bonus, Respondent made arrangements to relocate to Dallas.  In April 1995, Respondent signed and returned her contract for employment with Petitioner. [Tr. @ 99] Respondent signed this contract with the understanding that she would immediately receive a $1,500.00 signing bonus, payment for higher education courses by Petitioner and payment on a twelve month basis. [Tr. @ 101-102]  The $1,500.00 sign-on bonus was intended to assist in Respondent’s relocation to Dallas. 

Respondent relocated to Dallas to begin her teaching career with Petitioner for the 1995 academic year.  Because she did not receive her sign-on bonus until November 1995, Respondent was forced to take out loans from local financial institutions to pay for her relocation and  to make initial ends meet.  [Tr. @ 103] Further, Respondent began receiving her paychecks based upon a thirteen month payment schedule, instead of the promised twelve month schedule. [Tr. @ 102]    Although this aspect is contested, the issue of payment schedules is not determinative upon the outcome of the case.

On October 23, 1995, Petitioner received a letter from the Texas Education Agency, addressed to Respondent.  This correspondence acknowledged receipt of, inter alia,  Respondent’s application, transcripts, California certificate and CBEST card. [Employer’s Exhibit 1] The letter purports to advise Respondent that the state of Texas cannot reciprocate her California certificate and, instead, refers her to a Texas Senior College.  There is no evidence or testimony in this case that Respondent had ever seen this document prior to this proceeding. [Tr. @ 16] Further, the letter did not apprise Petitioner or Respondent of any specific deficiencies in Respondent’s credentials..  

On March 23, 1996, exactly five months from the date that Exhibit No. 1 was received by Petitioner, Respondent was advised that her California teaching certificate would not be reciprocal.  Respondent was still not provided with a copy of the October 23, 1995 letter from the TEA and, therefore, had no notice that Petitioner had prior notice of her credential deficiency.   At this time Respondent was presented with an Emergency Teaching Permit Employment Understanding. [Employer’s Exhibit 2] By their own testimony, Petitioner admits that Respondent could have been given this information as early as October 23, 1995. [Tr. @ 36-37]   Ms. Warren could provide no reason why this was not done. [Tr. @ 36]   

The facts of this case turn on the language of this Employer’s  Exhibit 2 and the timing of presentment to Respondent.  Respondent maintains in her testimony that she was advised on numerous occasions that she would not need to take the Texas Basic Skills examination (T.A.S.P.).  Through its various witnesses and their testimony, Petitioner does not specifically admit or deny this contention.  Respondent contends  that she needed six units to fulfill her requirements. [Tr. @ 104] Once again,  there is no credible testimony or evidence from Petitioner to contradict this point.  Petitioner, however, through Sharon Warren, testified that, if an individual lacked only six hours (units), the T.A.S.P. would not be required. [Tr. @ 39] Ms. Warren testified that the T.A.S.P. was merely  an entrance examination. [Tr. @ 39] She did, however, indicate that a person lacking only six hours would likely need to take the ExCet examination. [Tr. @ 40] For purposes of Employer’s Exhibit 2 and this discussion, the ExCet examination is irrelevant.  

Paragraph one of Employer’s Exhibit 2 states, in pertinent part, as follows: “. . . I acknowledge I will have only one year to become fully certified if I lack six semester hours or less.”[Employer’s Exhibit 2]    Highlighted paragraph 2, upon which the Petitioner places most of its emphasis, states as follows:

If I have more than a year to become full certified, I understand that I must verify successful completion of the T.A.S.P., or basis skills test, if required, and at least six semester hours of college credit from the college deficiency plan by August 15, 1996, regardless of the beginning date of my initial employment as a permanent teacher of record.  I also understand that my employment can not be continued if I can not verify successful completion of the T.A.S.P. test, if required, by August 31, 1996, NO EXCEPTIONS.

Respondent initialed this paragraph at the bottom.  There is nothing on the record, however, to persuade the Examiner that this initialing is anything more than procedural in nature.  Respondent testified that she was told this paragraph did not apply specifically to her. [Tr. @ 115] In fact, the testimony in this matter leads the Examiner to believe that the initialing of this paragraph indicates nothing more than the individual having read and acknowledging that particular paragraph, something which all Emergency Permit teachers are required to do.  Petitioner’s case-in-chief is conspicuously devoid of any facts which would persuade the Examiner that this provision was intended to apply specifically to Respondent.  Respondent maintained, without contravention, that she was told she lacked only six units. [Tr. @ 117] Given the testimony on both sides, the issue surrounding Employer’s Exhibit 2 is obviously shrouded by a great deal of confusion.  Petitioner’s witnesses are unclear on their recollection in this regard.   Ms. Warren testified that, for these exact reasons, workshops are offered by the district to interpret this “Understanding.” [Tr. @ 23] Given the delay in providing Respondent with Exhibit 2, however, she was denied an opportunity to attend such a workshop. [Tr. @ 23]  

On June 19, 1996, Respondent wrote to Petitioner requesting an extension of time in which to complete her requirements for certification. [Employer’s Exhibit 3] In this correspondence, Respondent explains that out of state tuition is simply too expensive for her budget.  If she is given a one year extension, she may qualify as an in-state resident for tuition purposes.  The Examiner is persuaded by Petitioner’s position  that financial reasons are not acceptable for purposes of renewals of permits or extensions. [Tr. @ 26] Petitioner, however, testified that, in cases of hardship renewals, such requests should be forwarded to the State for approval. [Tr. @ 27]  Although Petitioner did not define hardship renewals for purposes of this case  and  it has not established that it exhausted all remedies in this regard, Respondent has not alleged any hardships beyond financial.  

Respondent testified that, commencing in March 1996, she contacted no less than five local colleges and universities to determine the availability of classes to fulfill her requirements.  She further testified that on numerous instances from March 23, 1996 on, she requested permission from her principal to attend educational courses.  Respondent testified that her requests were denied as they would cut into school time. [Tr. @ 127-128] Respondent further testified that many of the courses she obtained information on began at 4:00 p.m.  Her standard school day at the learning center concluded at between 5:30 and 6:30 p.m. [Tr. @ 110] She testified further that her principal would not permit her to leave early in these cases. [Tr. @ 110]


V.   DISCUSSION OF LAW
Petitioner maintains that good cause exists which would justify Respondent’s termination from her position with the DISD.  This conclusion is based upon the simple fact that Respondent has failed to fulfill her mandated requirements for certification in the time allotted by the DISD.  Certainly, on its face, this conclusion is valid.  However, the testimony in this matter produced several mitigating factors which may serve to vitiate the “good cause” alleged by the Petitioner.  Although not specifically  submitted into evidence in this matter, this Examiner can give judicial notice to the pertinent regulations in the area of teacher certification, to wit, Vernon’s Texas Code Ann. Education Code, Sec. 21.003, 21.052, and 21.055.  Although these provisions, along with the pertinent  provisions of the SBEC and internal Dallas Independent School District policy, certainly are conducive to a finding of good cause in a simple case, the testimony herein demonstrates that this case is not so simple.  The testimony, even among Petitioner’s own witnesses is somewhat contradictory.  Certification specialist, Sharon Warren, even indicates that the district’s own recruiters are not familiar with credentials and requirements. [Tr. @ 56]   

It is for the foregoing reasons that, although the Examiner will give due weight to the statutory evidence before it, this matter turns primarily on the facts elicited at hearing.


VI.   CONCLUSION
Based upon the testimony in this matter,  the Examiner finds, by a preponderance of the evidence, that,  although Respondent Fara House  has not completed her certification requirements  in compliance with the State and Petitioner’s guidelines, such failure was due, in overwhelming part,  to the significant delay, by Petitioner,  in notifying Respondent of such deficiency.  Petitioner’s own witness, Sharon Warren readily admits that the DISD hired Respondent based upon her out-of-state credentials.  She further testified that all parties, including Respondent,  were of the belief that such credentials would be reciprocal.  With full knowledge and understanding that Respondent relied upon such representations, Petitioner, delayed notifying Respondent of the non-reciprocity until March 23, 1996, a full five months after their  receipt of such information.  Whether or not such delay was intentional is unclear, but irrelevant for our purposes.   Respondent relied upon representations made initially by Petitioner.  Had she been apprised of the deficiency in a timely fashion, Respondent would have been afforded a greater opportunity to comply and perhaps attend the spring workshop for Emergency Teaching Permit teachers.  Of  lesser importance, yet still significant, Respondent, already handicapped by the delay in notice, appeared ready, willing and able to comply with the requirements only to be denied by her principal. 

VII.   RECOMMENDATION
Respondent, through counsel has requested that Respondent be placed in a non-teaching position within the District until such time as she is able to complete the requirements for certification.  Clearly, this Examiner is not authorized to mandate such relief to the District.  Such positions are a matter of internal district policy and therefore subject to various state and local employment posting requirements.  It is the strong recommendation of this Examiner to the Texas Education Agency that, because of the actions of Petitioner, Respondent,  Fara House, be given a reasonable extension of time in which to complete her certification requirements and that her emergency teaching permit be reinstated during this period.

Accordingly, Petitioner’s recommendation should be denied.

SIGNED AND ISSUED this _____ day of _____________________, 1997.
_______________________________________

PAUL FRANCIS MCNULTY

Certified Hearing Examiner

Texas Education Agency

