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STATEMENT OF THE CASE


Respondent, Linus Walton ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to suspend his employment without pay.  District contends that it has good cause to suspend the Teacher without pay, based upon the Teacher’s being indicted for a felony theft offense.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school districts in this state."  


Teacher was represented by James Barklow, Jr., Esq.  District was represented by Sonya Hoskins, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Petitioner has filed the instant motion for summary judgment.  

FINDING OF FACT

1.
DISD Board Policy DC (Local), page 8 of 10, states “employees under felony indictment shall be recommended for suspension without pay pending adjudication of their case.”

2.
In July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.  Further, in July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.

3.
District has been the practice of the District to suspend any employee under indictment until the charges have been resolved.

4.
In Teacher’s responses to District’s Requests for Admissions, Teacher admitted: he was charged with the criminal offense of theft of property as a public servant while employed with the District; Teacher was charged with a third-degree felony for theft of property while employed with the District;  Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed with the District; and, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed with the District.

5.
In Teacher’s responses to District Interrogatories, Teacher stated there are two felony cases pending against Teacher as a result of the Dallas County Grand Jury returning two True Bills of Indictment against Teacher.

6.
The statute is silent as to whether the teacher can be suspended year after year until the felonies are adjudicated. 

CONTENTIONS OF THE PARTIES
DISTRICT:

1.
District has recommended the employment of Teacher be suspended without pay pending his criminal indictments for felony theft offense, pursuant to District’s policies.  District moves for summary judgment, based on Teacher’s violation of District policies and its contention there are no genuine issues of material fact.  

2.
District contends it can prove each element in its cause of action for suspension without pay pending the indictment for felony offenses.  

3.
DISD Board Policy DC (Local), page 8 of 10, states “employees under felony indictment shall be recommended for suspension without pay pending adjudication of their case.”

4.
In July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.  Further, in July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.

5.
District contends it has been the practice of the District to suspend any employee under indictment until the charges have been resolved.

6.
District contends that, in Teacher’s responses to District’s Requests for Admissions, Teacher admitted: he was charged with the criminal offense of theft of property as a public servant while employed with the District; Teacher was charged with a third-degree felony for theft of property while employed with the District;  Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed with the District; and, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed with the District.

7.
District contends that, in Teacher’s responses to District Interrogatories, there are two felony cases pending against Teacher as a result of the Dallas County Grand Jury returning two True Bills of Indictment against Teacher.

8.
In Tisby v. Dallas Independent School District, Docket No. 067-R2-100 (Comm’r Educ. Feb. 23, 2000), the Commissioner held the District’s policy regarding the suspension without pay for a felony indictment was neither unconstitutional on its face nor was applied to the teacher arbitrarily.  Further, the Commissioner found that the suspension without pay did not constitute a violation of the teacher’s employment contract.

9.
In Tisby, the Commissioner stated that good cause for discharging an employee requires a much higher standard than the standard required for suspending a teacher without pay., since the suspension is a disciplinary measure.

10.
Also, the United States Supreme Court ruled in Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), that a government employer does not have to give an employee charged with a felony paid leave at the taxpayer’s expense.  The Commissioner relied on Gilbert when deciding the Tisby case. 

11.
Under Texas Education Code Section 21.211, the board of trustees, for good cause which it determines, may suspend a teacher without pay for a period not to extend beyond the end of the school year pending discharge of the teacher or in lieu of terminating the teacher. 

12.
The statute is silent as to whether the teacher can be suspended year after year until the felonies are adjudicated. 

TEACHER:

1.
Teacher argues a term contract must be in writing and must include the terms of employment prescribed by Subchapter E, Texas Education Code Sec. 21.204(a).

2.
Section 21.213 provides that Subchapter E does not apply to a teacher employed under a probationary contract.  

3.
To be entitled to relief under Section 21.211, the District must prove Teacher is a term contract employee of the District, or, in the alternative, the District must prove Teacher is not a probationary employee.

4.
Evidence of Teacher’s contract was not proven in District’s summary judgment motion.  Therefore, a fact issue exists as to what type of employee Teacher is.

5.
Further, Teacher was not provided with a copy of his contract, pursuant to Section 21.204(d).  

6.
Teacher contends District has failed to prove by Summary Judgment proof that Teacher was a contract employee or that the Hearing Examiner has jurisdiction to hear the case.

7.
Regarding Texas Education Code Section 21.211, Teacher argues the District may not suspend Teacher’s pay indefinitely.  The above section allows for a conditioned suspension: (1) the suspension shall not extend beyond the end of the school year and (2) must be pending the discharge of the teacher or in lieu of terminating the employee.  Subsection (c) states the teacher is entitled to back pay for the suspension period if the teacher is not discharged after being suspended.  

8.
Teacher contends the District has erroneously interpreted the provisions of the section by suspending Teacher for an indefinite period.  According to Section 21.204(a), a term contract must include the terms of employment prescribed by Subchapter E.  If the term contract is not consistent with the terms of employment set forth in the Texas Education Code, the Hearing Examiner should not sustain the suspension.  

9.
Teacher cites Tisby v. Dallas Independent School District, Docket No. 067-R2-100 (Comm’r Educ. Feb. 23, 2000), in stating the Commissioner of Education’s advice to the District to amend its policy to be consistent with Section 21.104.

10.
Teacher states that Tisby assumes a teacher’s indictment is good cause for suspension, but the case failed to determine whether the requirements of due process were satisfied as to whether an indefinite suspension could be assessed without proving the complicity of the teacher in the offense alleged.

11.
The District has chosen section 21.211(b)(2), but it has not provided a factual basis for determining the length of the suspension.     

STANDARDS FOR SUMMARY JUDGMENT MOTIONS

1.
When a party moves for summary judgment on its cause of action, it is entitled to summary judgment if it proves conclusively all essential elements of its claims as a matter of law. MMP, Ltd v. Jones, 710 S.W.2d 59, 60 (Tex. 1986).  Movant must show there are no genuine issues of material fact. Tex.R.Civ.P. 166a(c); Lear Siegler, Inc. v. Perez, 819 S.W.2d 470, 471 (Tex. 1991); Casso v. Brand, 776 S.W.2d 551, 556 (Tex. 1989).

DISCUSSION
1.
The Tisby case answers most of the questions raised in the instant matter.  In that case, the teacher was placed on suspension without pay after he was indicted for indecency with a child.  The teacher was placed on suspension without pay based on the same DC-Local as in the instant matter.  

2.
In  Tisby, the hearing examiner recommended the teacher not be suspended without pay.  A subcommittee of the Board rejected several of the examiner’s conclusions of law and overruled the examiner’s decision.  The teacher was suspended without pay.  The teacher appealed the decision of the subcommittee.  

3.
The Commissioner of Education upheld the decision of the subcommittee and denied the teacher’s appeal.  In doing so, the Commissioner ruled in pertinent part:


a.
The District had not proposed suspending the teacher without pay on the basis of the conduct underlying the felony indictment, but instead the suspension was based on Board Policy DC (Local).  


b.
“Good cause” for discharging an employee was “defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.” Lee-Wright v. Hall, 840 S.W.2d 572, 580 (Tex. App.--Houston [1st Dist.] 1992, no writ).  “Good cause for discharging an employee is a much higher standard that good cause for suspending a teacher without pay...Suspension without pay is a disciplinary process.” Boyer v. Austin ISD, Docket No. 062-R3-1296 (Comm’r Educ. 1997).


c.
Good cause for suspension without pay existed when a teacher’s errors have a serious consequence such as embarrassment to the district or a serious potential for harm. Boyer v. Austin ISD, Docket No. 062-R3-1296 (Comm’r Educ. 1997).


d.
The policy of placing an employee under a felony indictment on suspension without pay, was not facially unconstitutional. United States v. Salerno, 481 U.S. 739, 745 (1987).  Further, a government employer does not have to give an employee charge with a felony, a paid leave at the taxpayer’s expense.  Also, the government had a significant interest in immediately suspending, when felony charges had been filed, an employee who occupied positions of great trust and high public visibility. Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1987).  

4.
In the instant matter, Teacher has received two felony indictments for theft while he was a District employee.  This in and of itself creates a tremendous embarrassment for the District.  This created the good cause necessary to recommend the suspension with pay of Teacher.  Further, the Board can determine what is a good cause for placing an employee on suspension without pay. Section 21.211. 

5.
  Teacher has argued the District did not present sufficient evidence for its summary judgment to be granted, in that the District did not include a copy of Teacher’s employment contract.  However, the Board’s policy applies to both types of employees, whether probationary or term employee.  In addition, since Teacher argued (1) the Hearing Examiner should consider time limits on the suspension under Section 21.211 and (2) Section 21.211 applies only to term employees, the Hearing Examiner can properly infer that Teacher was a term employee, thus defeating Teacher’s contention.  

6.
The District has proven the elements of its case regarding Teacher. (1) DISD Board Policy DC (Local), page 8 of 10, states “employees under felony indictment shall be recommended for suspension without pay pending adjudication of their case.” (2) In July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.  Further, in July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School. (3) District contends it has been the practice of the District to suspend any employee under indictment until the charges have been resolved. (4) District contends that, in Teacher’s responses to District’s Requests for Admissions, Teacher admitted: he was charged with the criminal offense of theft of property as a public servant while employed with the District; Teacher was charged with a third-degree felony for theft of property while employed with the District;  Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed with the District; and, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed with the District. (5) District contends that, in Teacher’s responses to District Interrogatories, there are two felony cases pending against Teacher as a result of the Dallas County Grand Jury returning two True Bills of Indictment against Teacher.

7.
Based on the foregoing evidence, the District’s summary judgment motion is granted.  There exists no issues of material facts which would create a need for a hearing, which would only supply the proof already presented.  Teacher has been properly placed on suspension without pay for the 2000-2001 school year.

8.
One point has not yet been addressed: the length of the suspension without pay.  The statute says the suspension shall last until the end of the school year, unless the District will seek discharge.  No proof has been presented that the suspension would be renewed each  school year.  Further, Teacher has raised valid due process arguments regarding the on-going suspension of Teacher without proof of the need for additional time past the statute’s clear language.  Finally, the Tisby decision seems to hint in a nice way that the District should amend its policy to fit the language of the statute.  However, this matter is not ripe for decision, in that Teacher has not yet been recommended for suspension for the next school year.  

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District submitted sufficient evidence to sustain a granting of its motion for summary judgment, in that:


a.
Teacher has received two felony indictments for theft while he was a District employee.  This in and of itself creates a tremendous embarrassment for the District.  This created the good cause necessary to recommend the suspension with pay of Teacher.  Further, the Board can determine what is a good cause for placing an employee on suspension without pay. Section 21.211. 


b.
The Board’s policy applies to both types of employees, whether probationary or term employee.  


c
DISD Board Policy DC (Local), page 8 of 10, states “employees under felony indictment shall be recommended for suspension without pay pending adjudication of their case.” 


d. 
In July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School.  Further, in July 2000, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed as the Athletic Director at David W. Carter High School. 


e. 
District has the practice of suspending any employee under indictment until the charges have been resolved. 


f.
In Teacher’s responses to District’s Requests for Admissions, Teacher admitted: he was charged with the criminal offense of theft of property as a public servant while employed with the District; Teacher was charged with a third-degree felony for theft of property while employed with the District;  Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02398GJR, against Teacher for the criminal offense of theft property while employed with the District; and, Dallas County Grand Jury returned a True Bill of Indictment, Cause No. F00-02399GJR, against Teacher for the criminal offense of theft property while employed with the District. 



g. 
In Teacher’s responses to District Interrogatories, there are two felony cases pending against Teacher as a result of the Dallas County Grand Jury returning two True Bills of Indictment against Teacher.

3.
The record and proof submitted would justify a suspension without pay for this school year.

4.
District does have good cause for suspending Teacher without pay for the 2000-2001 school year.

5.
The question of the length of the suspension is not ripe for decision.

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District does have good cause for suspending Teacher without pay for the 2000-2001 school year.

SIGNED AND ISSUED this 1st day of March 2001.






Mark L. Williams





MARK L. WILLIAMS






CERTIFIED HEARING EXAMINER for






TEXAS EDUCATION AGENCY






STATE OF TEXAS

CERTIFICATE OF SERVICE


The undersigned Hearing Examiner hereby certifies that the Recommendation of the Certified Hearing Examiner has been faxed to Sonya Hoskins, Representative of Dallas ISD, Fax No. 214.941.1399, and has been faxed to Jim Barklow, Representative of Teacher, Fax No. 214.363.0813, on this the 1st day of March 2001.






Mark L. Williams





Mark L. Williams
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