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DALLAS
§

BEFORE A CERTIFIED

INDEPENDENT SCHOOL DISTRICT,
§


§

Petitioner,
§


§
            INDEPENDENT HEARING

v.
§

EXAMINER


§

ARTHUR ACOSTA HURON,
§


§

TEXAS EDUCATION AGENCY

Respondent.
§

STATE OF TEXAS


PROPOSAL FOR DECISION

Statement of the Case
Respondent (“Mr. Huron”) is employed as a teacher by petitioner, Dallas Independent School District (“DISD”).  By letter dated April 15, 1999, petitioner advised respondent of petitioner’s recommendation that his employment be terminated.  Mr. Huron requested a hearing pursuant to Chapter 21, Subpart F of the Texas Education Code and requested the assignment of an independent hearing examiner by the Texas Education Agency (“TEA”).  

The hearing in this matter was held before the examiner in Dallas, Texas on July 14, 1999.  Petitioner was represented by Craig Capua, Esq., Robinson, West & Gooden, P.C., 400 S. Zang Blvd., Suite 600, Dallas, Texas 75208.  Respondent was represented by James P. Barklow, Jr., Esq., 6116 North Central Expressway, Suite 500, Dallas, Texas 75206.  The hearing was closed pursuant to Tex. Ed. Code § 21.256(a).


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following Findings of Fact
:


Term Contracts
1.
On April 1, 1996, petitioner and respondent entered into a term contract whereby petitioner employed respondent as a classroom teacher for the scholastic years 1996-97, 1997-98 and 1998-99.  (Pet.’s Ex. 1, p. 15).

2.
On March 22, 1999, petitioner and respondent entered into a term contract whereby petitioner employed respondent as a classroom teacher for the scholastic years 1999-2000, 2000-2001 and 2001-2002.  (Pet.’s Ex. 1, p. 16).

3.
The term contracts (hereinafter referred to collectively in the singular) impose upon respondent the obligation to, inter alia, comply with state and federal law, then-existing and future DISD policies, rules, regulations, and administrative directives. [Pet.’s Ex. 1, pp. 15 & 16,  ¶s 5].

4.
The term contract explicitly authorizes the DISD Board of Trustees (the “Board”) to terminate respondent’s contract for good cause as determined by the Board. [Pet.’s Ex. 1, pp. 15 & 16, ¶s 7].


DISD’s Board Policies
5.
Petitioner’s Board Policies and Administrative Regulations (“Board Policies”) provide, inter alia, that:

No one convicted of a felony or any misdemeanor involving moral turpitude will be considered for employment in the District.  “Moral turpitude” is an act of baseness, vileness, or depravity in the private or social duties outside the accepted standards of decency and that shocks the conscience of an ordinary person.

Examples, but not by way of limitation, of offenses that involve moral turpitude are:

1.
Public lewdness

. . .

If the District obtains information that an employee has been convicted of a felony or an offense involving moral turpitude, the administration shall recommend termination of such employee.

. . .

Employees shall notify the District within 30 days if they are charged with, convicted of, granted deferred adjudication, or if they have entered a plea of nolo contendere to any felony or any misdemeanor involving moral turpitude.  This notification shall be made in writing to the General Superintendent.  Failure to make such notification may result in termination of employment.

Any employee placed on deferred adjudication may be recommended for termination based on the underlying facts that led to the adjudication.  For the purposes of any termination hearing, the facts to which the individual plead (sic) in order to obtain the deferred adjudication shall be presumed to exist and be true and correct.

[Pet.’s Ex. 1.]

6.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees. [Pet.’s Ex. 1, p. 3, ¶ 1.]

7.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes immorality, public lewdness, or other acts of moral turpitude, including unlawful practices. [Pet.’s Ex. 1, p. 3, ¶ 5.]

8.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes conviction of any felony, or crime involving moral turpitude, that directly affects the operation or mission of the District. [Pet.’s Ex. 1, p. 3, ¶ 6.]

9.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes conviction or deferred adjudication at the trial court level that impacted, or may impact, the performance of one’s job.  [Pet.’s Ex. 1, p. 4, ¶ 14.]

10.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes conduct or behavior not otherwise expressly referred to in the policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. [Pet.’s Ex. 1, p. 4, ¶ 24.]

11.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes violation of any federal statute or state law, or the United States or State of Texas Constitution. [Pet.’s Ex. 1, p. 4, ¶ 28.]

12.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. [Pet.’s Ex. 1, p. 4, ¶ 29.]

13.
Petitioner’s Board Policies  provide that good cause for termination of any employee includes any other reason constituting “good cause” under Texas law. [Pet.’s Ex. 1, p. 4, ¶ 32.]


Respondent’s Arrest, Nolo Contendere Plea and Deferred Adjudication
14.
On February 25, 1996, respondent masturbated in the Steam Room at the downtown Dallas YMCA (“the incident”). [Pet.’s Ex. 4, p. 3, ¶ 4; Tr. pp. 18-21].

15.
The Steam Room at the downtown Dallas YMCA is a common area frequented by members of the YMCA. [Tr. p. 21].

16.
 At the beginning of the incident, Respondent was seated next to Dallas Police Department Detective Mark J. Tarver and both men were wearing only towels.  Another individual was seated a few feet away.  Respondent opened the front of his towel and masturbated for several minutes and then, while continuing to masturbate, grabbed Detective Tarver’s towel and tugged at it.  At this point the other individual got up and left. [Tr. pp. 19-20].

17.
Also on February 25, 1996 in the Steam Room of the downtown Dallas YMCA, respondent exposed himself in an aroused state to Dallas Police Detective Steve Hall as he looked at Detective Hall. [Tr. p. 50].

18.
On February 25, 1996, following the incident, respondent was detained briefly by Detectives Tarver and Hall, who identified themselves and obtained respondent’s identity.  On March 5, 1996, an Information was filed against respondent charging him with indecent exposure.  [Tr. 22-24; Pet.’s Ex. 2, p. 7].

19.
By plea filed June 30, 1996, respondent plead nolo contendere to the charge of indecent exposure and a Deferred Adjudication Judgment was signed by the Court on July 1, 1996. [Pet.’s Ex. 2, pp. 2 & 1].

20.
By Order entered August 1, 1997, the information filed in respondent’s case was dismissed and respondent was discharged from probation. [Resp.’s Ex. 10].


Failure to Report the Arrest, Information, Nolo Contendere Plea


or Deferred Adjudication
21.
A few months after the incident, respondent was contacted by representatives of the Texas Education Agency (“TEA”) concerning the incident, his arrest and the deferred adjudication.  Following an interview by two TEA investigators at the TEA’s offices in Austin, Texas, it was respondent’s impression that the TEA was satisfied that the incident would not keep him from receiving his teaching certification or continuing with his employment at DISD. [Tr. 191-195].

22.
Respondent did not report his arrest, the filing of the information, his nolo contendere plea or the deferred adjudication to DISD.  [Tr. 191].


Notice of Termination Recommendation

23.
By letter dated April 15, 1999, petitioner’s interim assistant superintendent for personnel services recommended that respondent’s employment be terminated under the following Board Policy provisions:

(1) Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  DF (Local), No. 2.

(2) Immorality, public lewdness, or other acts of moral turpitude, including unlawful practices.  DF (Local), No. 5.

(3) Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  DF (Local), No. 24.

(4) Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF (Local), No. 25.

(5) Violation of any federal statute or state law, or the United States or State of Texas Constitution.  DF (Local), No. 28.

(6) Any other reasons constituting “good cause” under Texas law.  DF (Local), No. 32.

[Pet.’s Ex. 3].  The notice advised respondent that the recommendation to terminate his employment was being made “for the following specific reasons, individually and collectively:  Your criminal record.”  


Respondent’s Reputation and Work History
24.
Respondent’s mother has been employed by DISD for 30 years. [Tr. 162].

25.
Respondent loves teaching, works very hard at it, and enjoys an excellent reputation at the school where is he employed, Anson Jones Elementary School. [Tr. 150- 161; 195-197].

26.
Respondent was rated “exceeds expectations” in his teacher appraisals for the 94-95 and 96-97 school years. [Resp.’s Exs. 1 & 2].

27.
Respondent was selected as Anson Jones Elementary School’s Teacher of the Month for September, 1998. [Resp.’s Ex. 6].

28.
Respondent does volunteer work as the Youth Program Manager at the County Met Community Center and enjoys an excellent reputation there. [Tr. 138-144].


Ultimate Facts
29.
Respondent’s masturbation in the Steam Room of the downtown Dallas YMCA (“respondent’s conduct’) was an act of public lewdness, and an offense involving moral turpitude, which violates DISD Board of Trustees Policy DF (Local) No. 5 and which constitutes good cause for termination of respondent’s employment.

30.
Respondent’s failure to notify petitioner’s General Superintendent, in writing within thirty days, pursuant to the policies of petitioner’s Board of Trustees, of petitioner’s arrest nolo contendere plea and deferred adjudication, constitute good cause for termination of respondent’s employment.

31.
Respondent’s conduct was an act of public lewdness, and an offense involving moral turpitude, which violates DISD Board of Trustees Policy DF (Local) No. 24 and which constitutes good cause for termination of respondent’s employment.

32.
Respondent’s conduct was an act of public lewdness, and an offense involving moral turpitude, which violates DISD Board of Trustees Policy DF (Local) No. 28 and which constitutes good cause for termination of respondent’s employment.

33.
Respondent’s conduct was an act of public lewdness, and an offense involving moral turpitude, which violates DISD Board of Trustees Policy DF (Local) No. 32 and which constitutes good cause for termination of respondent’s employment.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as hearing examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented.

2.
The District Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the board.  Tex. Ed. Code § 21.211(a)(1).

3.
Petitioner has established, by a preponderance of the evidence, good cause for the termination of respondent’s contract.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby  recommended that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  It is further

RECOMMENDED that petitioner discharge respondent from his employment as a teacher with DISD.

SIGNED AND ISSUED this 30th day of August, 1999.

___________________________________

STEPHEN C. COEN

HEARING EXAMINER


Certificate of Service
This is to certify that, on August 30, 1999, I served copies of the foregoing document on all of the persons named below by placing a copies thereof in the United States mail with postage fully paid.  I hereby further certify that I have served any transcripts and all other appropriate materials on the President, District Board of Trustees, by service on the school district as noted below.

Craig A. Capua



James P. Barklow, Jr.

Robinson, West & Gooden, P.C.

Law Offices of James P. Barklow, Jr.

400 S. Zang, Suite 600


6116 North Central Expressway, Suite 500

Dallas, TX 75208



Dallas, TX 75206

Joan Howard Allen



Service on the School District:

Chief Counsel






Texas Education Agency


Dallas Independent School District

Legal Services Division


Personnel Office

1701 N. Congress Avenue


Attn:
Bill Morgan

Austin, TX 78701-1494


3807 Ross Avenue

Dallas, TX 75204

Signed this 30th day of August, 1999.

______________________________

Stephen C. Coen

�Citations to the record are for the parties’ convenience only and do not imply that the hearing examiner necessarily relied only on the cited portion of the record in making particular findings of fact.
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