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BASIS OF HEARING:
Appeal of DALLAS ISD recommendation of termination of the Probationary Contract of MR. HOWARD TISBY, a teacher, for good cause and his discharge.

RECOMMENDATION:
The DALLAS ISD should terminate MR. HOWARD TISBY for good cause on the basis of his conviction of the felony criminal offense of indecency with a child on or about June 6, 2000, and not complying with state law, Board policies, and the conditions of the Contract.


I.


FINDINGS OF FACT
After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some basis for the particular finding of fact).

References are to the transcript for the proceedings that occurred on October 12, 2000, and E = Employer’s Exhibits.  DISD’s First Request for Admissions to Howard Tisby was deemed admitted.  Exh. E-2, TR. p. 12., l 22, to p. 13, l. 10
1. Respondent, HOWARD TISBY (MR. TISBY), is an employee at DALLAS ISD (DISD), and is assigned to B. F. Darrell Elementary School as a classroom teacher.  Exh. E-1, E-2
1. MR. TISBY has a Probationary Contract with DISD dated August 6, 1998.  Exh. E-1
1. On or about April 1999 MR. TISBY was arrested for the criminal offense of Indecency with a Child.  Exh. E-2
1. On or about June 6, 2000, MR. TISBY was convicted in a jury trial of the felony criminal offense of Indecency with a Child Younger than Fourteen (14) Years.  Exh. E-2, E-3
1. On or about July 17, 2000, DISD recommended that MR. TISBY’s employment be terminated.  Exh. E-4
1. The criminal offense of Indecency with a Child Younger than Fourteen (14) Years is a second-degree felony.  Exh. E-2, E-3
1. On July 17, 2000, DISD notified MR. TISBY that DISD recommended the termination, for good cause, of his employment pursuant to Board policies, including:

1. Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees (DF-Local #1);

1. Any act or conduct while at school, whether in or out of the classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District (DF-Local #2); Exh. E-3
1. Conduct or behavior not otherwise expressly referred to in Board policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District (DF-Local #24); Exh. E-3
1. Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interest of the District (DF-Local #25); Exh. E-3
1. Violation of any federal statute or state law, or the United States or State of Texas Constitution (DF-Local #28); Exh. E-3 and

1. Any other reason constituting “good cause” under Texas law (DF-Local #32).  Exh. E-2, E-3
Exh. E-4, E-1
1. MR. TISBY’s conduct and his conviction of the felony criminal offense, Exh. E-3, violate the Board policy DC and DF (Local) as referenced above and in the notice letter.  Exh. E-4
1. MR. TISBY’s conduct and his conviction of the felony criminal offense, Exh. E-3, constitute a violation of or violate his Contract, paragraph 5. Exh. E-1
1. The conduct of MR. TISBY, the conviction of the felony criminal offense, Exh. E-3, and the violation of Board policies, Exh. E-1, E-4, and the violation of paragraph 5 of MR. TISBY’s Contract, Exh. E-1, constitute good cause, being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.

1. On September 13, 2000, MR. TISBY requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  ROBERT C. PRATHER, SR., was notified on September 19, 2000, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute.  The assignment was accepted on September 19, 2000.

1. On September 28, 2000, a Pre-Hearing as held.  MR. TISBY did not participate.

1. On October 12, 2000, the Hearing in this matter was  commenced as a closed hearing and was completed on October 12, 2000, with only DISD in attendance.  MR. TISBY had been advised of the time and place of the Hearing.


II.


ISSUE

Does good cause exist to discharge MR. TISBY during the year of his Probationary Contract.  YES

DISCUSSION

1. The Board policies, Exh. E-1, and MR. TISBY’s Contract, Exh. E-1, define “good cause” as well as actions described in paragraph 5 of employment Contract.

1. The conduct of MR. TISBY, as well as MR. TISBY’s felony conviction of a criminal offense by a jury trial for a sexual offense involving a minor, constitute good cause for termination.

1. No evidence has been presented to contradict the District’s position and evidence.  DISD has met its burden in establishing good cause.


IV.


CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of the parties, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, §21.104(a)(2).

1. MR. TISBY’s conduct and conviction of a felony criminal offense of indecency with a child in a jury trial, Exh. E-3, constitute a violation of the Board policies as set out in Exh. E‑4, the notice letter, and Exh. E-1.
1. MR. TISBY’s conduct and conviction of a felony criminal offense of indecency with a child in a jury trial, Exh. E-3, constitute a violation of paragraph 5 of his employment Contract.

1. Such good cause as described herein constitutes the basis to terminate MR. TISBY’s Contract, Exh. E-1, and to terminate his employment with DISD.

1. The action of DISD as referenced in its letter of July 17, 2000, Exh. E-4, was supported by the evidence and good cause exists for the termination of MR. TISBY.

1. All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.  


RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

1. The recommendation of DISD should be upheld that MR. TISBY’s Probationary Contract be terminated; and

2. That MR. TISBY be discharged from employment with DISD for good cause, which has been found to exist; and 

3. MR. TISBY’S requests are in all things denied.

SIGNED AND ISSUED this _____ day of October, 2000.

ROBERT C. PRATHER, SR.
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