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STATEMENT OF THE CASE


CECILIA S. VASQUEZ, hereinafter “Respondent”, was employed by Lyford Consolidated Independent School District, hereinafter, “Petitioner”, to teach math during the 1996-1997 school year.  Respondent was not certified to teach math and Petitioner  obtained an exception from TEA to allow them to employ Respondent as a math teacher for one (1) year.  This  special permit was a non-renewable permit granted for the 1996-1997 school year.


When Petitioner employed Respondent to teach math an agreement was reached between the parties that Respondent would attempt to pass the EXCET Test for certification in math during the 1996-1997 school year.  Respondent took courses in math and attempted to pass the EXCET Test during the 1996-1997 school year without success.  Petitioner made it clear to Respondent that she was needed to teach math and that she would be employable as a math teacher provided she passed the EXCET Test and obtained certification in math.  


At all times during her employment with Petitioner, Respondent was certified to teach biology and other health science courses at the junior high school and high school level.


In the Spring of 1997 when Petitioner published contracts for the 1997-1998 school year, among those contracts published was a contract for Respondent.  When Respondent discovered that a contract had been published for her employment for the 1997-1998 school year she was surprised because she was aware that she had not passed the EXCET Test for certification of math and she was also aware that the school district knew that.  


Based on her uncertainty and surprise about the publishing of the contract, Respondent visited with the Principal at the campus where she was employed.  The Principal advised Respondent that he was going to assign her to teach within her certification and use her for one (1) period outside her certification as allowed by the Education Code.  


Subsequently, the Principal left employment with Petitioner and Petitioner renewed their position with Respondent that unless she was certified to teach math she could not work for Petitioner. Respondent took the early summer EXCET Test for certification in math but did not pass that test and Petitioner notified her that they were going to recommend she be terminated for failing to comply with terms of the contract she had signed. Respondent has requested a hearing before an Independent Hearing Examiner and the hearing took place at the District Offices of Lyford Consolidated Independent School District on November 10, 1997.  

FINDINGS OF FACT

After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel and the proposed Findings of Fact and Conclusions of Law submitted by both parties, in my capacity as the Independent Hearing Examiner, I make the following Findings of Fact:

1.  Respondent has taught in public schools for over six (6) years.  (See Stipulation).
2.  During all relevant time periods, Respondent maintained a lifetime certificate to teach Biology which permits her to teach not only Biology at the junior high and high school  levels, but also Life Science, Earth Sciences, Science I and II and Anatomy/Physiology.  In addition to these certified fields she is also allowed to teach one course per semester outside of her certification.  (See Stipulation).

3.  Respondent was initially employed by Petitioner under a hardship permit and was assigned to teach math courses at the high school.  Petitioner obtained this permit from the Texas Education Agency.  (See Stipulation).
4.  Respondent’s teaching assignment for the 1997-1998 school year was Math.  (See Transcript, pg. 36, line 13 thru line 23).

5.  Respondent has a one year term contract for the 1997-1998 school year. (See Petitioner Exhibit P1).
6.  Respondent’s contract specifically states in paragraph VI. “this contract is conditioned on employee satisfactorily providing the certification, service records, teaching credentials, oath of office and other records required by law, Texas Education Agency or the District.  Failure of the employee to maintain certification in the position to which it is assigned may be grounds for dismissal.  (See Exhibit P1).

7.  Petitioner’s contract specifically states in paragraph XVII. that “this contract is offered with the stipulation that the EXCET Test is passed.  (See P1).
8.  On July 15th Respondent failed the EXCET Test.  (See P2).
9.  Because she did not pass the EXCET Test Respondent  did not possess the necessary certification from the Texas Education Agency to teach math.  (See P4).

10.  Respondent taught math during the 1996-1997 school year under a hardship certificate.  The notice from the Texas Education Agency dated August 5, 1996 specifically stated that Respondent would only be given approval to teach secondary mathematics for the 1996-1997 school year.  The notice specifically stated “no renewals available.  Must be enrolled in three hours in the Fall and must attend November EXCET.”  (See P6).
11.  The notice from the Region I Education Service Center which granted Respondent’s emergency permanent application form for the 1996-1997 school year specifically states that Respondent “must be certified prior to the 1997-1998 school year” in order to be able to teach math for that school year. (See P7).
12.  Pursuant to Petitioner’s board policy and state law Dr. Mary Jane Garza, Superintendent of Schools has authority to make assignments regarding teaching personnel.  (See Transcript pg. 29,  line 16 thru 21).
13.  On January 6, 1997, Mr. Ray Snow, Director of Support Services, which includes personnel matters for the district informed Respondent that she had failed the November 23, 1996 EXCET Test.  He further informed her that it was necessary that she pass the EXCET Test prior to the 1997-1998 school year or no position would be available to her.  (See Transcript, pg. 20, lines 10 thru 25; pg. 21, lines 1 thru 11; also Exhibit P8).

14.  In March Mr. Snow again met with Respondent and advised her that the school would pay for the EXCET Test in Mathematics and that was the only position which Petitioner wanted her to teach for the 1997-1998 school year.  (See Transcript, pg. 21, lines 13 thru 16; See also P9).
15.  During all relevant time periods, Mr. David Duran was the Principal of Lyford High School.  As the Principal, Mr. Duran was Respondent’s Supervisor.  Consistent with state law and district policy Mr. Duran, as the Principal of Lyford High School, has the right to decide the teaching assignments for his campus.  (See Transcript pg. 142, lines 22, lines 23 thru 24; Texas Education Code §11.202; Transcript pg. 110, lines 24 thru 25; pg. 111, line 1; pg. 113, lines 4 thru 9; pg. 119, lines 8 thru 10; pg. 143, lines 16 thru 25; pg. 144, lines 1 thru 3; pg. 210, lines 22 thru 25; pg. 211, lines 14 thru 19; pg. 212, lines 3 thru 5; pg. 215, lines 17 thru 24; pg. 216, lines 3 thru 8; See also R3).

16.  In April, 1997, Petitioner provided multiple teacher contracts to Mr. Duran for the purpose of acquiring consent and signatures of the teacher and the new contracts. (See Transcript, pg. 77 thru pg. 78).

17.  On April 7, 1997 Petitioner offered Respondent a Contract of Employment for the 1997-1998 school  year.  This offer was made with the knowledge that Respondent was not certified in math.  On April 11th, Respondent accepted this offer by signing a “Teacher-One Year Term Contract” for the 1997-1998 school year. (See Stipulation; Transcript pg. 103; pg. 124, lines 24 thru 25; pg. 125, line 1.

18.  The contract is a generic contract with no limitations to or conditions of being certified for teaching in any specific subject area. (See Transcript, pg. 127, lines 13 thru 16; See also P1).

19.  In the Spring of 1997, prior to Respondent signing a contract for the 1997-1998 school year, Mr. Duran informed Respondent that she would be teaching two Biology classes and one Math Class, an assignment consistent with her teaching certificate.  (See Transcript page, 81; pgs. 84 thru 86; pg. 149, lines 21 thru 25; pg. 150, lines 1 thru 15; pg. 152, lines 3 thru 25.  

20.  Respondent relied on Mr. Duran’s representations as to her teaching assignments for the 1997-1998 school year and signed a contract offered by Petitioner thereby binding herself to return to teach at Lyford for the 1997-1998 school year, and did not seek employment elsewhere, nor did she register or study for the upcoming EXCET Math Tests.  (See Transcript pgs. 150, lines 16 thru 25; pg. 151, lines 1 thru 7; pg. 153, lines 1 thru 19; pg. 182, lines 8 thru 17; pg. 208, lines 11 thru 20.

21.  Mr. Snow met with Respondent after she signed the contract for the 1997-1998 school year and advised her of the necessity of passing the EXCET Test.  Petitioner herewith reasserted its prior position that if Respondent failed to pass the EXCET exam for Math that no position would be available for her.  (See Transcript, pg. 21, lines 17 thru 25, and pg. 22, lines 1 thru 2; See also P10).

22.  On July 17, 1997, the District sent Respondent a notice that because she had failed to pass the EXCET Test prior to the 1997-1998 school year, the district was going to propose that Respondent’s contract be terminated for violation of condition 6 of the contract.  On July 30, 1997 the District sent Respondent a notice that her contract would be proposed for termination by the Board of Trustees.

23.  Petitioner Board Policy DFBA (legal) states that an employee may be suspended with pay pending the outcome of a dismissal hearing. 

24.  Petitioner Board Policy DK(legal) provides that “all school personnel shall hold valid certificates for the current assignment as specified by the State Board for Educators Certification”.(See P16).

25.  Petitioner Board Policy DK(legal) specifically states that all personnel are subject to assignment and reassignment by the Superintendent or designee (See P17).
CONCLUSIONS OF LAW
1. This hearing was properly requested in compliance with §21.253 of the Texas Education Code.

2. This hearing is authorized by Chapter 21, Sub-Chapter F of the Texas Education Code.

3. David Duran was an agent of Petitioner who was vested with authority or apparent authority to make teaching assignments on his campus during the Spring of 1997.  

4. A representation made by a Principal relative to teaching assignments on his campus is a representation of the district authorized by §11.202(b)(5) of the Texas Education Code. 

5. Respondent had a right to rely on the representations of Mr. Duran regarding her teaching assignments for the 1997-1998 school year.

6. Because of the generic nature of the contract and the representations of the Principal, Petitioner is now estopped from denying those assignments to Respondent for the 19978-1998 school year.

7. Respondent has a valid contract with Petitioner for the 1997-1998 school year.

8. Petitioner has failed to prove by a preponderance of the evidence that “good cause” exists to terminate Respondent’s contract as required under §21.211 of the Texas Education Code.  

DISCUSSION


From the testimony received in the hearing it appears obvious that Petitioner needed Respondent to teach math for the 1996-1997 and 1997-1998 school years. It is also obvious from the testimony that it was the intention of the district to employ Respondent for the purpose of teaching math and that they were desirous of having her pass the EXCET Test to become qualified in math for the 1997-1998 period. Equally clear is the fact that Respondent understood in the Winter of 1996 and early Spring of 1997 that Petitioner expected her to pass the EXCET Test in math before they would give her a contract.


Where the relationship between Petitioner and Respondent begins to be modified is at the point where Petitioner allows its agent, Mr. Duran, to become involved in making representations to Respondent about how she would be employed during the 1997-1998 school year.  If Petitioner intended to absolutely refuse to employ Respondent unless she passed the EXCET Test, they should have communicated that intention clearly to Mr. Duran prior to sending open, generic contracts to him to negotiate with the teachers on his campus.  The record is devoid of any evidence of communication between district officials and Mr. Duran about their intention to not rehire Respondent unless she passed the EXCET Test for certification in math.  


What Petitioner did was provide Mr. Duran with a general one year teaching contract for Respondent and allowed him to continue to exercise his autonomy within the confines of his campus to make teaching assignments  in using the resources that they were hiring for him.  It appears that Mr. Duran valued Respondent’s teaching ability and made provisions based on her certification to keep her actively employed on his campus as a biology and math teacher for the 1997-1998 school year.


Once the contracts were signed by Petitioner and Respondent, Petitioner is estopped from making an arbitrary assignment that defeats the certification and qualification of Respondent.  


The argument that Petitioner makes that superintendents have the right to make final assignments of teachers is not well received because the provision of §11.202 of the Texas Education Code, Sub-Paragraph D says that the superintendent has the final placement authority for teaching assignments where the teacher is transferred “because of enrollment shifts or program changes in the District”.  There is no evidence in this record that the assignment of Respondent to her teaching duties within the district and specifically on the high school campus had anything to do with enrollment shifts or program changes within the district.  Looking further to the education code for guidance as to whether or not the superintendent plays a role in assigning teachers to specific tasks on campuses, §11.201 provides the superintendent is given the responsibility of assigning  administrative people to supervise the different functions within the district.  Specifically in §11.202 of the Texas Education Code under Sub-Paragraph 5, principals are given the authority to make teaching assignments on their campuses.  To assume that the Education Code was written to allow for superintendents to micro manage the various campuses in their districts is ludicrous.  If that were the case then you would have superintendents in districts like Dallas and Houston micro managing thousands of campuses and tens of thousands of teacher assignments.


Simply because Lyford is a small school district which allows for hands on knowledge by the superintendent of each teacher’s placement because of the small numbers of teachers employed by the district, does not mean that its superintendent has the sole right to micro manage the campuses and make specific teaching assignments within each campus.  


Based on the representations of Mr. Duran who had according to the testimony always had authority to make teaching assignments on his campus, and the discussion between Respondent and Mr. Duran attendant to her signing her contract, I find that she had a right to rely on the representations of Mr. Duran relative to her assignments for the 1997-1998 school year.  Respondent relied on those representations of Mr. Duran and stopped seeking employment in other districts and stopped preparing herself to take any more EXCET tests to be certified in math because that was no longer a concern that she had based on the teaching assignments that she had been advised would control her activities.  Since Respondent relied on the representations of Mr. Duran and went forward in a modified behavior, relative to seeking other employment or other certification, Petitioner is now estopped from changing its position as represented by Mr. Duran and thereby putting Respondent in harms way.  

RECOMMENDATION


Based on the foregoing Findings of Fact, Conclusions of Law and the transcript and exhibits entered in this hearing, in my capacity as Independent Hearing Examiner I recommend that the Lyford Consolidated Independent School District Board of Trustees disregard the recommendation to terminate the contract of CECILIA S. VASQUEZ and further recommend that the Lyford Consolidated Independent School District continue her employment through the end of her current one year contract.


SIGNED this ______ day of December, 1997. 
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JUERGEN KOETTER







Independent Hearings Examiner
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