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DECISION OF THE HEARING OFFICER

Background
Beckville Independent School District (the “District”) was the employer of Doris Pitts (“Pitts”) in 1995-1996.  At that time, she was assigned to teach the compensatory education program at the elementary school in the areas of math and reading.  This program is otherwise known as the Title I Program.

Her term contract was renewed by the board of trustees for the District ( the “Board”) in the spring of 1996.  Prior to that it had come to the Board’s attention that a reduction in force in the District might be necessary because of a reduction in state funding and a decline in elementary enrollment. 

Plans were developed by the site-based team as to how the financial problems could be addressed by the Board.  On June 4, 1996, the employment contracts of two teachers were terminated by the Board, citing the reduction in force policy; one of those teachers was Pitts. 


Synopsis of Decision
This hearing concerns two aspects of the termination of Pitts’ contract.  First, there is a question of whether a financial exigency existed that required a reduction in personnel.  The second question to be resolved is whether the Board followed its policy DFBC (Local) (“DFBC”) in the implementation of the reduction in force.  Specifically, since Pitts was the Title I teacher in the employment area denominated as compensatory education in the DFBC, could she legitimately be considered for a reduction in force when the Board specified at the time of termination that the area of employment to be considered was for “elementary grades?”

The hearing was held on September 3, 1996.  It was submitted on the basis of affidavits and joint stipulations of fact and evidence.  The hearing was conducted telephonically; the hearing officer was in Dallas and counsel for the District and Pitts were in Austin.  The parties expressly waived the right to have the hearing conducted within the District or the area service center headquarters.

At the beginning of the 1995-96 school year, the Board knew that the District would be adopting a deficit budget.  The previous superintendent had failed to properly calculate the amount of money that the District had to remit to the state under the “Robin Hood” provisions.  The Board also learned of a 20%  drop in elementary enrollment, with further drops in enrollment anticipated over the next 10 years.  In May of 1996, the tax appraiser for Panola County advised that the District’s taxable value had decreased by almost 20% in one year.  Under those circumstances, a financial exigency clearly existed.  Moreover, when considered with other cost cutting measures implemented by the District, a reduction in force was required.

At the Board meeting of June 4, 1996, Pitts’ term contract was terminated.  The Board moved that the elementary grades be designated as the employment area to be affected by the reduction in force.  

Nine general employment areas were set forth in the DFBC to be considered in the event a reduction in force was necessary.  The exact language used by the Board on June 4th, “elementary grades,” is found in the first general employment area listed in the DFBC.   “Compensatory education” is one of several special programs listed in the third general employment of the DFBC.  Ms. Pitts was a Title I compensatory education teacher in this defined employment area, and she performed her duties at the elementary school.  The District violated its DFBC because it did not identify Pitts’ particular employment area as one that was to be subject to a reduction in force.  Therefore, Pitts’ contract was improperly terminated by the Board.


Findings of Fact
After due consideration of the evidence submitted by agreement, affidavits and joint stipulations, as well as the matters officially noticed, in my capacity as the duly appointed Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Pitts had been employed by the District since 1978 (Ex. D) and was certified to teach elementary students.  She was assigned to teach Title I students at the elementary school in 1995-96 (J. Stip.).

2. On the 1995-96 Master Schedule for the elementary school, Pitts was specifically listed as the Chapter I teacher for the elementary school.  (Ex. 4).
  The classroom teachers through Grade 5 were specifically listed as a teacher for a particular grade, along with their classroom and subject schedules.  In the Master Schedule, other special programs such as those for music, gifted and talented, computer and special education were listed in the same section as compensatory education.

3.
The elementary students with whom Pitts worked in the Title I program were selected by the principal to receive compensatory instruction in reading and math.  The principal used test scores to determine which students Pitts taught in the Title I program and provided her with a list at the beginning of the school year.  She either went to the classrooms of certain students to instruct them, or in several instances, they came to her classroom.  Other than the selected Title I students, she did not teach any other students.  (Ex. 2).

4.
The scope of her duties as a Title I teacher were different from the duties of the regular elementary classroom teachers.  Under the Title I program, she was to help students overcome tested deficiencies in their reading and math skills.  The instruction was thus tailored to each student’s educational level.  She did not prepare tests or lesson plans when she went to another teacher’s classroom; she followed that particular teacher’s lesson plans.  It was only when the students came to her classroom that she prepared her own lesson plans.  In 1995-96, she taught students that came from all five grades.  (Ex. 2, 4).

5.
At the beginning of the 1995-96 school year, the Board knew that the District was adopting a deficit budget, but had no idea that it might be taking at least $300,000 from the fund balance.  (Ex. T - English Aff.).  The former superintendent failed to properly calculate the amount of money that the District had to remit to the State,  so when that calculation was correctly made, the Board’s reduction of the fund balance became even more severe.  (Ex. T - English Supp. Aff.).

6.
The 1995-96 elementary enrollment dropped about 20%from an average of 200 students from the previous year to an average of 160.  (Ex. B).  A Facilities Report prepared by Dr. Arnold Oates of Texas School Planning, Inc. indicated further drops in enrollment in the upcoming 10 years should be anticipated.  (Ex. S).

7.
At the regular Board meeting on February 12, 1996,  the elementary school principal submitted current and projected school enrollment figures to the trustees in an executive session.  (J. Stip.; Ex. F).

8.
There are sufficient Title I funds from the federal government for the coming school year without having to resort to local tax dollars.  (Booth Supp. Aff.).

9.
At the regular Board meeting on March 7, 1996, a possible reduction in force  was discussed in executive session and the teacher performance rank order was presented for consideration by the trustees.  No identity, however, was made of any specific teacher.  The elementary principal simply asked the Board to look at where there were natural cut-offs for appraisal points.  (Ex. B).

10.
On March 18, 1996, at a called Board meeting to renew teacher contracts, the Board instructed the elementary principal to conduct a faculty meeting and advise the teachers of the possibility of a reduction in force.  The Board then voted to renew all term contracts of the teachers.  (Ex. B).  Specifically, Pitts’ term contract was renewed for one year.  (Ex. C).

11.
In accordance with the Board’s instruction, on March 19, 1996, the possibility of a reduction in force was discussed at a faculty meeting in connection with the announcement of a reduction in state funding and a decline in expected elementary enrollment.  (J. Stip.; Ex. 7, p. 7).  In the agenda given to the faculty, it stated that the District would adhere to state law and local policy in the event of a reduction in force.  It then set forth the criteria and order in which the reduction would be followed.  A copy of the DFBC and a copy of the one-year term contract form used by the District was given to everyone.  (J. Stip.)

12.
As the process proceeded, input of the elementary teachers on the number of positions to be eliminated was solicited.  (J. Stip.).

13.
On April 12, 1996, the elementary faculty was then asked for their input in helping the school site-based team develop a plan for a possible reduction in force.  In the document concerning the same, it was noted that special areas such as physical education, music, special education, and Chapter (Title 1) did not affect class size.  (Ex. 8).  The site-based team then met on April 23, April 30, May 3, and May 6, 1996.  At the meetings, the team first considered and discussed the projected enrollment by grade level and faculty recommendations.  Then they reviewed programs such as music, physical education, special education, Chapter I, and those for the gifted and talented.  On May 6, 1996, the team finalized three plans to present to the Board at the May meeting.  (Ex. B; J. Stip.).  

14.
The termination of 2 to 4 teachers had been under consideration by the Board for several months.  (J. Stip.)  Personnel is the major area that is affected because those expenses make up approximately 80% of the District’s budget.  (Ex. K - Booth Aff.).  The Board, nevertheless, hoped that a reduction in force would not be necessary and that natural attrition through retirement and resignations would eliminate the necessity for a reduction in force.  Other cost cutting measures implemented by the Board included postponement of consideration of a bond issue; a halt on making any capital purchases; direction to the superintendent to make additional cuts to the budget; and the non-replacement of a full-time physical education teacher.  The former superintendent then instructed each campus principal to reduce their budget by at least 10%, including supplies and an other discretionary spending.  (Ex. T - English Aff.). 

15.
On May 13, 1996, the site-based team presented the three plans for consideration to the Board in executive session.  Upon review of the charted evaluation scores for the elementary school, two natural cut-offs appeared between teachers.  One was at the four bottom scores; the other is between the last two teachers and the rest of the elementary faculty.  The decision by the site-based management committee was to eliminate only two positions in order to effectively deal with the number of students presently enrolled.  (J. Stip.)

16.
In the materials prepared for the May 13, 1996 Board  meeting, distinctions were made between homeroom teachers and the other staff, such as for those in the areas of special education, Title I (Chapter I), music and the gifted and talented.  (Ex. F).

17.
When the Board applied the policy and determined that a reduction in force was necessary, there was discussion of a possibility that four teachers would have to be released.  The Board initially wanted to accomplish the cuts effectively through attrition and retirement of certain teachers.  Two positions would be eliminated.  In consideration of who would be released, the DFBC criteria was followed by the Board.  Certification was considered first but did not eliminate anyone.  The next step involved the results from the Texas Teacher’s Appraisal System.  Seniority was not a criteria used.  To be fair, however,  the number of years of performance appraisals was increased from the original one-year chart of evaluations to include five years of evaluation.  But these results did not change the outcome of the original chart.  (Ex. F).  Pitts had the lowest Texas Teacher’s Appraisal System evaluation compared to the other elementary teachers.  (J. Stip.).

18.
DFBC specifically addresses the issue of a reduction in force where term contracts are involved.  It defines “reduction in force, ” “financial exigency,” and “program change.”  It also states that a reduction in force may take place after the Board determines that either a financial exigency or a program change is necessary.  It then prescribes that the Board shall first determine  which employment area shall be affected.  It then lists nine separate, discrete employment area categories that are to be used in the reduction in force process.  Finally, the DFBC provides the criteria to be utilized by the Board in implementing the reduction.  (A true and correct copy of the DFBC is attached as Exhibit A to this Decision and is incorporated in this Finding of Fact as if fully set forth herein.).

19.
Concerning employment areas, DFBC states, in relevant part, as follows: 

A reduction in force may be implemented in one, several, or all employment areas.  Employment areas shall be defined as:

(1)
Elementary grades, departments or programs;

(2)
. . . .

(3)
Special programs such as gifted and talented, bilingual/ESL program, special education, compensatory education, and migrant education.  Each special program is an employment area.  (Emphasis added).

(4)-(9)
. . . .

20.
On May 14, 1996, the chief appraiser of Panola County advised the Commissioner of Education, Mike Moses, that the District’s taxable value decreased by 19.95% in one year.  By letter dated May 28, 1996, the District advised the Commissioner of Education of a $350,000 budget shortfall and requested that he grant an exception to the standard calculation of money that the District must send to the state.  TEA rejected that relief and responded on June 24, 1996, that no more money was available.  (Ex. K - Booth Aff.).

21.
On June 4, 1996, two teacher employment contracts were terminated by the Board, citing the reduction in force policy.  The official board minutes from that meeting state:

John Hudson moved, Calvin Whiddon seconded, that based upon the projected decrease in elementary school students’ enrollment for the upcoming 1996-97 school year, combined with the financial emergency that current state funding and such a decrease in average daily attendance create, the Beckville Independent School District activate and follow its reduction if [sic] force (RIF) policy.  He further moved that the elementary grades be designated as the employment area affected by the RIF.  In addition, he moved that the administration’s recommendation be followed pursuant to board policy and the new superintendent be given written notification to two term contract teachers of proposed employment contract termination for necessary just cause under the reduction in force policy, and further that the elementary teacher’s position currently open due to a resignation, not be filled, in order to result in a decrease of three elementary teaching positions at this time.  Those voting for were Cecilia English, Mike Edens, John Hudson, Calvin Whiddon, Don Harris, and Ralph Shivers.  Those voting against were Jeff Adams.  Motion carried.  (emphasis added).  (J. Stip.; Ex. F)

22.
Written notice of termination was received by Pitts.  She also received instructions on her appeal rights with the notice letter, as well as copies of the Board policies.  (J. Stip.).

23.
On June 10, 1996, John Booth began his employment with the District as its superintendent.  (Ex. K - Booth Aff.).

24.
Despite the reduction in force of two teachers, the resignation of another one who was not replaced, and the non-renewal of a probationary teacher who was also not replaced, as well as other cuts totaling $769,497, the District still has a $600,000 deficit budget.  The District’s fund balance is significantly depleted.  (Booth Supp. Aff.).

25.
A “program change,” as defined by DFBC, was not involved in this instance.

26.
A “financial exigency,” as defined by DFBC, did exist in the District as of June 4, 1996.


Discussion
A.
Reduction in Force Required.

Ms. Pitts contends that the District failed to meet its burden under § 21.211(a) of the Texas Education Code in that it did not show that the financial exigency required a reduction in force.  In support of this position, two arguments are offered.  First, she argues when her contract was renewed on March 18, 1996, the Board was aware of the anticipated decline in enrollment and the fact that the District would have a deficit budget; accordingly, if termination was not required at that time, it should not have been required on June 4, 1996.  Secondly, she argues that the Board failed to demonstrate what other options were considered and implemented before having to resort to a reduction in force.

Ms. Pitts’ first argument is one grounded primarily on timing.  While the Board arguably could have declared a financial exigency existed when it renewed her contract (March 18th), it chose not to do so in order to keep its options open for as long as possible as more information was being gathered and rational plans formulated to address the problem.  In so doing, it did not waive its right to declare that a financial exigency existed at a later date and to take appropriate action to reduce its personnel.  

After renewing the teacher contracts, the Board learned additional critical facts.  The information that the District’s taxable property value decreased by almost 20% came after Pitts’ contract renewal (March 18th) and before her contract termination (June 4th).  Thus, even if one were to conclude that a financial exigency did not exist at the time of her contract renewal, one certainly did exist as of the time of her termination on June 4, 1996, which is the determinative date.

The trustees of the District are its financial stewards.  They are required to practice sound financial management to prevent any future bankruptcy of its finances.  The Board is charged with the responsibility of governance of the District.  Governance includes the making of responsible choices in managing the finances and personnel of the District.  See generally, Stidham and Brown v. Anahuac I.S.D., No. 205-R2-687, p. 8 (Comm’r Dec. March 9, 1990). 

The Board implemented a range of solutions to address the financial exigency situation; personnel was not the sole target.  Almost 80% of the District’s budget involved personnel expenses.  While the Board went to great efforts to avoid a reduction in force, had it not examined the need to do so, it would have likely been subject to major criticism for irresponsible financial management.  Accordingly, when considered with the other measures considered and implemented, a reduction in force was required within the meaning of § 21.211(a) of the Texas Education Code.

B.
The District Failed to Follow its Policy.

To govern instances where teachers with term contracts had to be released through a reduction in force, the Board had previously adopted policy DFBC (Local) to govern such circumstances.  The definitions for financial exigency and program change, the general grounds for dismissal, and the enumeration of employment areas in DFBC are clear and unambiguous.  In the enrollment area section, the DFBC clearly delineates between generic elementary positions
 and special education programs, which include Pitts’s position.

Policy DFBC is incorporated into Pitts’ contract and is a material part of that contract.   See  generally, Fazekas v. University of Houston, 565 S.W.2d 299, 304 (Tex. App. - Houston [1st. Dist.] 1978, writ ref. n.r.e), appeal dismissed, 440 U.S. 952 (1979).    Accordingly, the provisions of DFBC must be strictly construed.  See  generally, English v. Central Education Agency, 866 S.W.2d 73 (Tex. App. - Austin 1993, no writ).

It is undisputed that Pitts was a Title I compensatory education teacher.  Although she taught her Title I students reading and math at the elementary school location, and even though she was also certified to teach elementary students, it is far more accurate to consider her to be in the employment area number 3 involving special programs as opposed to the elementary grades employment area.  Not only did the very nature of her duties and responsibilities confirm such a distinction between she and the regular elementary teachers, but the District also recognized such  by specific characterizations of a special nature about her in the Master Schedule and documents generated during the period of when the alternatives were being considered.  (See Findings of Fact 2, 3, 4, 13, and 16).  

Thus the fact that Pitts may have been performing her Title I duties and responsibilities at an elementary school does not in and of itself result in her being classified in the elementary grades of an employment area.  If the District’s “situs of the work being performed test” were controlling, then a number of other instructional personnel who were not assigned classroom teachers in grades 1-5 would also be included in the “elementary grades” employment area in addition to their true defined employment category and would be subjected to unacceptable vagaries as to exactly which employment area they were considered to be in the event of a reduction in force.

In response to Pitts’ argument that the Board failed to strictly comply with DFBC by not designating compensatory education as an affected employment area in addition to elementary grades, the District responds that it substantially complied with its policy by the singular designation of elementary grades and that is all that is required under the Stidham and Brown v. Anahuac I.S.D. case, supra.  This argument is also premised on the grounds that Pitts was an instructional teacher performing a specific role at a certain location, namely an elementary school, grades 1-5.

The Stidham case, however, is inapposite.  While a termination case, the key facts of that case are decidedly different than this one.  In Stidham, the board informally determined which employment were not to be affected.  It was thus determined by implication that this resulted in a designation of the areas that could be affected.

In the instant case, the converse is not true.  There is simply insufficient specificity of designation from which to draw a rational conclusion.  One simply could not reasonably infer from the designation of merely the elementary grades employment area that it necessarily included compensatory education or any other special program area that is othewise listed in another employment area.  To do such would require a leap of fancy that falls far short of substantial compliance, much less strict compliance.

To shed further light on the scope of what it contends was to be encompassed within the meaning of elementary grades as an employment area, the District argues that the terms “special programs” as an employment area must be read in conjunction with the definition of “program change.”  In other words, the District posits that the  Board would only specifically name special programs as an employment area to be affected when a “program change” was involved.  Otherwise, a teacher in a special program in an elementary school would be covered by the designation of “elementary grades” as an employment area when it was necessary only to reduce personnel and not programs.

Even were such the proper construction, no evidence has been introduced to support this proposition.  Specifically, there is no evidence from a District representative in this matter that when DFBC was adopted, there was an intent that the employment area of “special programs” was to be invoked only when there was a “program change” involved and that is why they are separate.  Therefore, such a reading cannot be reasonably inferred or supported from otherwise clear language suggesting otherwise.

To ascertain to the true intent of those who adopted the policy, it is appropriate to consider DFBC with reference to the whole; no single provision is to be given controlling effect.  When done, it harmonizes and gives effect to all of its provisions.  In this regard, the DFBC’s definition of “reduction in force” indicates it can be implemented when there is either a financial exigency or a program change; neither circumstance is restricted to a specific employment area. 

Under the “general grounds for dismissal criteria,” this disjunctive criteria is again set forth.  Under the “board determination” section, DFBC indicates the Board shall next determine which employment areas shall be affected.  In these two areas nowhere is there to be found language that distinguishes which employment areas are to be considered where circumstances calling for a program change exist as opposed to a financial exigency. 

If the District desired to establish “special programs” as either a common employment area with “elementary grades” or to specify that the special programs would only be a pertinent employment area to be considered when a program change was involved, it could have amended DFBC to reflect such before the renewal of the contract of Pitts.  It could have also been so specific in its policy as to designate that “compensatory education” or any or all of the other areas of the special programs would be considered with the “elementary grades” as employment areas in a reduction in force in the event that the special program teachers were performing their jobs at elementary schools.  Not having accomplished either of these matters, however, the Board is bound by the unequivocal language of DFBC and the Board failed to properly apply its policy which resulted in an improper termination of Pitts.


Conclusions of Law
After due consideration of the evidence submitted by the parties through agreement, the affidavits and joint stipulations, matters officially noticed and argument of counsel, as well as the foregoing Findings of Fact, in my capacity as a duly appointed Hearing Examiner, I make the following Conclusions of Law:

1.
Pursuant to § 21.251, et seq. of the Texas Education Code, the hearings examiner has jurisdiction over this matter.

2.
A financial exigency existed within the Beckville Independent School District due to the decline in elementary school students’ enrollment for the 1996-97 school year; a financial emergency that current state funding and a decrease in average daily attendance would create; and a decrease in the District’s taxable property value of 19.95%.

3.
As a result of the financial exigency, good cause existed for the Board to consider a reduction in force of personnel and it was required to implement that reduction in force.

4.
In implementing the reduction in force, however, the Board failed to follow the DFBC with respect to Pitts.  The Board stated that the “elementary grades” would be designated as the employment area affected by the reduction in force.  However, Pitts’ defined employment area was compensatory education.  Since it was not an employment area designated by the Board to be affected by the reduction in force, the Board failed to properly apply its policy, and the termination of her one-year term contract was improper, arbitrary, and unlawful.

5.
Pitts is thus entitled to restatement in the same professional capacity, back pay and compensation for any lost benefits.


Recommendation
After due consideration of the evidence, affidavits, stipulations and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner it is hereby

RECOMMENDED that the Board of Trustees for Beckville Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Ms. Doris Pitts be reinstated to her position as a Title I teacher for the elementary school in the District for the balance of the term of the contract and 

that she be paid for any wages and/or benefits lost as a result of her improper termination from the date of such alleged action to the date of reinstatement.

SIGNED and ISSUED this 4th day of October, 1996.

JESS C. RICKMAN, III

HEARINGS EXAMINER

� The matter set forth in the Synopsis section of this Decision are also to be considered findings of fact and conclusions of law, as appropriate.


� Title I and Chapter I are used interchangeably with regard to the Compensatory Education program.


� There is little doubt about a financial exigency existing in the District.  The parties have so stipulated, but in a small school district where there was a 20% decline in elementary enrollment, a significant outflow of money to the State under the Robin Hood plan, a 20% reduction in the District’s taxable property value, and where the implementation of other cost-saving measures amounting to more than $750,000 still resulted in a deficit budget of $600,000, little doubt exists about a need for a Board to take necessary action.  


� “1. Elementary grades, departments, or programs.” 


� “3. Special programs, such as gifted and talented, bilingual/ESL program, special education, compensatory education, and migrant education.  Each special program is an employment area.” (emphasis added).
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