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Statement of the Case

By letter dated July 17, 2000, Houston Independent School District (hereafter Houston ISD) proposed to terminate the employment of Lynn Hendricks-Stewart.  To ensure that the proper notice of the termination proceeding was provided to Ms. Hendricks-Stewart, the termination letter included notice pursuant to Section 12 of the 1999-2000 Houston Independent School District One-Year Employee Probationary Contract and Section 21.104 of the Texas Education Code; and notice pursuant to Section 11 of the Houston ISD One-Year Term Contract and Section 21.211(a) and Section 21.251(a) of the Texas Education Code.  On August 8, 2000, I was appointed by the Commissioner of Education as the Certified Independent Hearing Examiner to preside over this matter.  A telephone prehearing conference was held on August 18, 2000, at which time the parties waived the 45-day decision deadline and agreed to schedule the hearing for September 19, 20, and 21, 2000. By letter dated September 1, 2000, Houston ISD's legal counsel requested a continuance of the hearing because of his involvement in another termination case.  By agreement of the parties, the hearing was rescheduled and held on November 14, 15, 16, and 17, 2000, and December 1, and 5, 2000.  At the conclusion of the hearing, the parties requested and were granted to opportunity to submit proposed findings of fact and conclusions of law by January 24, 2001.

Based upon the preponderance of the evidence presented at the hearing and matters officially noticed, I make the following Findings of Fact.


Findings of Fact
 1.
Lynn Hendricks-Stewart has been a teacher for twenty-eight years and employed in various school districts and overseas with the Department of Defense. [Hearing Transcript, page 959-961, hereafter T. __].

2.
Ms Hendricks-Stewart is a highly experienced teacher with no known prior history of misconduct or incompetency.

2.
In 1997, Ms. Hendricks-Stewart was hired under a probationary contract by Dr. Herschel Williams, the principal at the Texas Southern University/Houston ISD Laboratory School (hereafter Lab School), as an ancillary teacher to teach fine arts and physical education.  [T. 1213-1215]

3.
The Lab School is adjacent to Cuney Homes, a public housing facility and the Texas Southern University Campus.  It was built from two converted two-story apartment units that used to be part of Cuney Homes.  Children who live in the Cuney Homes facility attend the Lab School.  [T. 146-147, 648, 652, 657]

4.
The Lab School has a small faculty.  Ms. Hendricks-Stewart was assigned to teach not only fine arts (music) and physical education, but also a 90-minute reading block to second grade students as part of the Success for All Program. [T. 1215-1216, 1242].  She also taught math to third, fourth and fifth grade students.  [T. 984].

5.
Ms. Hendricks-Stewart did not have a classroom assigned to her.  Instead, she was assigned to the multipurpose room to provide instruction to students.  The multi-purpose room was also used as the cafeteria.   Consequently, she was required to set up a classroom in the morning, dismantle it for lunch and again set it up after lunch.  [T. 1216-1217].

6.
During Dr. Williams' tenure as principal, teachers were instructed to be at the school and sign in by 7:55 a.m. [T. 988].

7.
During the 1998-99 school year, Ms. Hendricks-Stewart was late to school 15 times.  She was counseled for being tardy by Dr. Williams and it was documented on one occasion.  [Houston ISD Exh. #7, T. 1217-1218].  Her tardies were no worse than others at that school.  [T. 1217].  The next step in the progression of disciplinary action would have been to place Ms. Hendricks-Stewart on a personal development plan.  This was not deemed necessary for Ms. Hendricks-Stewart during Dr. Williams' tenure as principal.  [T. 1218].

8.
Dr. Williams, on one occasion, also counseled Ms. Stewart about placing unruly children outside of the classroom without adult supervision.  [T. 1220, 1237].  She was thereafter compliant concerning this policy during Dr. Williams' tenure as principal. [T. 1220].

9.
Ms. Hendricks-Stewart was a satisfactory teacher during Dr. Williams' tenure as principal.  [T. 1233].  There were no complaints filed against her by staff or parents for striking or abusing children. [T. 1219-1220].  Forms of discipline used by Ms. Stewart, such as banging a drum stick on a table or talking in a loud voice to get students attention and placing students in time-out in the restrooms located in the classrooms were deemed acceptable by Dr. Williams.  [T. 1220-1225].

10.
Ms. Hendricks-Stewart assignment to and use of the multipurpose room created a conflict with the school plant manager, Raymond Felder.  Mr. Felder had the master key to the multipurpose room and played childish pranks that involved locking the multipurpose room after lunch for cleaning and preventing Ms. Hendricks-Stewart and her classes from using the room.  [T. 1228-1229].  Because of Mr. Felder's misconduct, Dr. Williams' had recommended Mr. Felder's termination. [T. 1229].  

11.
Dr. Williams resigned as principal of the Lab School in March, 1999, and became the Deputy Superintendent for the public schools in Yonkers, New York.  [T. 986, 1210-1212]

12.
Dr. Williams traveled from Yonkers, New York, to testify on behalf of Ms. Hendricks-Stewart in this matter because he abhors injustice.  [T. 1225].  Dr. Williams acknowledged that he could not speak to matters involving Ms. Hendricks-Stewart that occurred after his departure from the Lab School. [T. 1225].

13.
During the 1999-2000 school year, Doris Robins was assigned as the new principal for the Lab School and Ms. Hendricks-Stewart continued her employment as the ancillary teacher under a one-year probationary contract.  [Houston ISD Exh. # 2].

14.
Under Ms. Robins tenure as principal, teachers were to report to school and sign in by 7:45 a.m. each school day.  [Houston ISD Exh. # 56 and 63; T. 463-468, 532-533].

15.
The Houston ISD Employee Handbook states that "[e]mployees must report to work on time each day.  Habitual tardiness will not be tolerated and may result in disciplinary action up to and including termination of employment.  [Houston ISD Exh. # 48].

16.
Ms. Hendricks-Stewart arrived late to school on sixty-three occasions from August 11, 1999 through February 29, 2000.  [Houston ISD Exh. # 44; T. 399, 539-540, 825-827, 1306, 1318].  

17.
For most of these tardies, Ms. Hendricks-Stewart was between 5 to 10 minutes late but was able to begin her classes at 8:00 a.m. or after the children arrived from their home rooms and the safety of her students was not jeopardized. [T. 720-721, 1120-1124].

18.
Although Ms. Hendricks-Stewart had the responsibility of taking care of her two young grandchildren,  she had no legitimate or valid excuse for these tardies.  [Houston ISD Exh. # 44; T. 1116-1118, 1206-1208].

19.
Ms. Hendricks-Stewart frequently stay after hours to work on planning and extra-curricular activities. [T. 1121-1123].

20.
Ms. Hendricks-Stewart was verbally counseled on one occasion by Ms. Robins regarding her tardies and on another occasion she and other teachers received a memo concerning parking and signing-in procedures but no further progressive disciplinary steps, personal development plan and/or remediation steps were taken by Ms. Robins to address this problem. [T. 540-543, 720-721, 1117-1120].

21.
Houston ISD's inaction in failing to implement progressive disciplinary steps to address the habitual tardy problem of Ms. Hendricks-Stewart infers that the violation of the directive was not of the seriousness and magnitude to constitute good cause for termination.

22.
Ms. Hendrick-Stewart's habitual tardies do not constitute good cause for discharge. 

23.
Ms. Hendricks-Stewart's habitual tardies violated the Houston ISD employee handbook,  the Lab School handbook and  Houston ISD Board Policy 570.500 and created a serious potential for harm and constituted good cause for her suspension without pay. [Houston ISD Exh. # 48, 56 and 63].

24.
The seriousness of the potential harm from Ms. Hendrick-Stewart's habitual tardies justifies a one-month suspension without pay.

25.
Ms. Hendricks-Stewart daily schedule involved teaching SFA reading from 8:00 a.m. to 9:30 a.m., initially in the multipurpose room but then in a shared classroom; pre-K through first grade ancillary from 10:15 a.m. to 12:00 noon; lunch duty from 12:00 noon until 12:30 p.m.; second grade music from 12:30 p.m. to 1:15 p.m. in the second grade classroom; and third through fifth grade ancillary class in the multipurpose room from 1:15 p.m to 2:15 p.m. [T. 1109-1111].   This afternoon ancillary class had approximately sixty (60) third through fifth grade students and Ms. Hendricks-Stewart usually had assistance from aides or other teachers. [T. 1109-1112].

26.
In October 1999, Ms. Hendricks-Stewart held what she believed was an authorized detention session during instructional time. [T. 1138-1141].  She obtained unruly students from their classes and held the detention in the multipurpose room. Ms. Robins observed the unauthorized detention and instructed Ms. Hendricks-Stewart to thereafter not hold detentions during instructional time.  She also instructed Ms. Hendricks-Stewart not to bang on the tables with a drum stick to get the childrens attention and took the drum stick from Ms. Hendricks-Stewart.  [T. 580-581].  Thereafter, Ms. Hendricks-Stewart complied with Ms. Robin's instruction concerning detentions and did not hold further unauthorized detentions during instructional time. [T. 584].  Although there is some evidence that Ms. Hendricks-Stewart did not thereafter comply with Ms. Robin's instruction concerning banging on the table with a drum stick, such evidence was insufficient to affirmatively establish that Ms. Hendricks-Stewart was insubordinate in this manner.  Specifically, the evidence does not establish the time periods that Ms. Hendricks-Stewart used the drum stick with sufficient certainty to establish that she failed to comply with this directive. [T. 581-582, 1126-1127].  Accordingly, Houston ISD failed to establish that Ms. Hendricks-Stewart was insubordinate in failing to comply with a directive not to bang on tables and desks with a drum stick. 

27.
On January 6 and 7, 2000, Ms. Hendricks-Stewart became involved in arguments with Mr. Felder after he locked the multipurpose room, began mopping and waxing it and would not allow Ms. Hendricks-Stewart and her class access to the room.  [T. 52-55, 373].

28.
During the confrontation with Mr. Felder on January 7, 2000, Ms. Hendricks-Stewart used a racial slur stating, "I don't take orders from a nigger swinging a mop." [T. 218, 1156].  Students were present when these racial slurs were made. [T. 218, 244].

29.
Both Mr. Felder and Ms. Hendricks-Stewart are of the African-American race and Ms. Hendricks-Stewart made the racial slur out of anger and to unequivocally inform Mr. Felder that she did not take orders from him. [T. 385-386, 1356-1358].

30.
During the confrontation with Mr. Felder on January 7, 2000, Ms. Hendricks-Stewart, being in a highly agitated state, refused to comply with instructions from various Lab School administrators to take her children from the courtyard outside of the multipurpose room. [T. 131-132, 215-217, 222-223].  Her response to these requests was that there was only 15 minutes left in the class and it would take that long to round up the children and take them to the blacktop. [T. 1364-1365].

31.
Mr. Felder's failure to comply with instructions concerning the cleaning and use of the multipurpose room was the cause of the incidents on January 6 and 7, 2000. [T. 373, 386, 1157].

32.
Ms. Hendricks-Stewart acted in an unprofessional manner regarding the January 7, 2000 incident in allowing the incident to escalate, in not using appropriate administrative channels to address the problem, in failing to adequately supervise her students during the incident, in using a racial slur against a co-worker, and in failing to comply with the instructions of her supervisors.  Her failure to comply with the instructions of her supervisors concerning this incident was also an act of insubordination. [T. 1154, 1257, 1358, 1363].

33.
Disciplinary action for this incident was taken against Ms. Hendricks-Stewart when Ms. Robins referred her to the Employee Assistance Program for Houston ISD for anger management and instructed her to apologize to Mr. Felder in front of those who witnessed the incident. [Houston ISD Exh. # 31, T. 387].

34.
Ms. Hendricks-Stewart attended the Employee Assistance Program on February 28, 2000 and was intending to apologize to Mr. Felder after completing the counseling. [T. 1158-1159, 1376-1377].  However, due to the intervening allegations of physical abuse towards students, Ms. Hendricks-Stewart was reassigned from the Lab School on or about March 1, 2000 prior to making the arrangements to apologize to Mr. Felder. [T.  1322-1324, 1377-1378].

35.
Ms. Hendricks-Stewart's failure to comply with Ms. Robins' instructions to apologize to Mr. Felder was not an act of insubordination but was the result of her reassignment.  [T. 1159, 1322-1324].

36.
The disciplinary action brought against Ms. Hendricks-Stewart by Ms. Robins as a result of the January 7, 2000 incident was an appropriate and measured response based on the circumstances surrounding the incident and this incident does not rise to the level of seriousness nor to the high standard necessary to constitute good cause for discharge.   

37.
On January 14, 2000, Ms. Hendricks-Stewart was notified that the ceiling of her home had fallen in.  She immediately left school after notifying the school secretary but without obtaining permission from school administration.  [T. 603-604, 1147-1148].  

38.
Ms. Hendricks-Stewart was appropriately disciplined for this misconduct when she received a written reprimand for neglect of duties.  [Houston ISD Exh. 41].

39.
The children in her classroom were left under the supervision of a student-teacher with instructions to return the students to their regular teacher.  Their safety was not jeopardized by Ms. Hendricks-Stewart responding to this emergency situation. [T. 1367].

40.
Ms. Hendricks-Stewart's action in leaving school due to an emergency without notifying administrative personnel does not rise to the level of seriousness to constitute good cause for discharge. 

41. 
During the 1999-2000 school year, the Lab School participated in Project Grad which utilized various initiatives, including Success for All, Move it Math and Cooperative Management and Classroom Discipline ("CMCD") as part of the program. [T. 363, 298].  All teachers at the Lab School were expected to implement these initiatives but the CMCD program was implemented on an inconsistent and checkered basis.  [T. 567, 1138]. 

42.
Although Ms. Hendricks-Stewart received training in CMCD techniques, she did not receive the same extensive training as other teachers. [T. 1126-1127, 1132, 1135-1138, 1379].

42.
CMCD is a discipline program that involves techniques to get the students to be cooperative and listen.  The techniques include hand signals such as using the zero noise signal where the teacher raises her hand and every child is then expected to get quiet and raise their hand.  To be effective, it requires teachers to have a lot of patience and to implement the techniques on a consistent basis. [T. 267-271, 567-568, 579-580].

43.
Full and consistent implementation of the CMCD program at the Lab School was the goal of Ms. Robins.  [T. 567].

44.
Ms. Hendricks-Stewart would use CMCD techniques but when not successful, she would resort to shouting or using a loud voice and would bang on desks or tables using her hand, drum stick, ruler or metal shelf bracket, to get the children's attention.  These were not CMCD techniques and were inconsistent with the program's objectives but Ms. Hendricks-Stewart understood that these actions were not forbidden. [T. 567-569, 1126-1127, 1132, 1135-1138, 1379].

45.
Other teachers and aides who observed or assisted Ms. Hendricks-Stewart in her classes and who were aware of the CMCD program did not feel that her techniques to gain the children's attention and to maintain classroom discipline were inappropriate under the circumstances. [T. 862-864, 889-892,925-934, 949-955].

46.
Mitigating factors in Ms. Hendricks-Stewart not consistently using CMCD techniques in her classrooms was the location, size and composition of her ancillary classes, being 45 to 60 multi-grade students, having to share a classroom for SFA reading, that as the ancillary teacher she did not receive the extensive training in CMCD techniques that other teachers received and that the CMCD techniques were not being implemented by all teachers on a uniform and consistent basis. [T. 567, 1127-1128, 1130-1131, 1267-1274, 1280, 1331-1335].

47.
The difficult working conditions under which Ms. Hendricks-Stewart was assigned were material factors in causing the deterioration in the working relationship between Ms. Hendricks-Stewart and Ms. Robins and support remediation in this matter.

48.
Ms. Hendricks-Stewart's failure to consistently use the CMCD techniques did not rise to the level of significance to constitute good cause for discharge.

49.
Ms. Hendricks-Stewart also used phonics workbooks that were not part of the SFA reading program because she believe her students needed more phonics.  She was instructed by the SFA and CMCD consultant not to use these workbooks during the 90-minute reading time.  [T. 1280-1281].  Although Ms. Hendricks-Stewart was later seen using these workbooks, it was not established that it was during the SFA 90-minute reading block.  [T. 1281-1282].  Accordingly, there is insufficient evidence to establish that Ms. Hendricks-Stewart was insubordinate regarding the use of these phonics workbooks. 

50.
Occasionally, Ms. Robins would announce that teachers were not to refer students to the office for discipline.  [T. 1169-1171].  Ms. Hendricks-Stewart understood this to mean that she was to deal with unruly and disruptive students and provide discipline consequences in her classes.  Accordingly, she would occasionally place disruptive students outside of her classroom. [T. 1132-1134]. This was observed by school administrators and Ms. Hendricks-Stewart was instructed not to leave children outside unsupervised. [T. 576-577, Houston ISD Exh. #62, 68]. Thereafter, Ms. Hendricks-Stewart continued to place children outside her classroom but she was not insubordinate since she maintained supervision of these students by positioning herself in close proximity to the door where she could continually observe these students while she remained in the classroom. [T. 1132-1134].  The isolation of students who would not respond to CMCD strategies was considered an appropriate discipline alternative on the Lab School campus. [T. 929-930, 938, 1135].

51.
Ms. Hendricks-Stewart would occasionally use the restroom in her class as a timeout room.  Timeout was consistent with the CMCD program.  In February, 2000, Ms. Robins observed two students in timeout in the restroom and directed Ms. Hendricks-Stewart not to use the restroom for that purpose. [T. 574-575, 783-786].  Thereafter, Ms. Hendricks-Stewart complied with this instruction. [T. 575].

52.
Ms. Hendricks-Stewart failed to consistently provide legible and appropriate lessons plans during the 1999-2000 school year.  

53.
Mitigating factors for these inconsistent lesson plans were that Ms. Hendricks-Stewart did not have a copy of the TEKS prior to November, 1999 and did not have access to a working computer and printer. [T. 1145-1147]. 

54.
Ms. Hendricks-Stewart received written feedback concerning submitting inferior lesson plans but thereafter, her plans were not deemed to be so inferior that further progressive disciplinary action or remediation was contemplated by Houston ISD.  [T. 548-557, 734-736, 1146-1147, Houston ISD Exh. #45]. 

55.
Ms. Hendricks-Stewart's failure to consistently provide legible and appropriate lesson plans did not rise to the level of significance to constitute good cause for discharge.

57.
Houston ISD failed to demonstrate by a preponderance of the evidence that Ms. Hendricks-Stewart failed to complete progress reports to parents. 

58.
Ms. Hendricks-Stewart acted in an unprofessional manner towards Ms. Robins on various occasions during the 1999-2000 school year, including slamming down the key to the multipurpose room when it was requested by Ms. Robins and in her general demeanor by not greeting Ms. Robins and staff in a friendly and cordial manner.  [T. 585, 590-591].

59.
Ms. Hendricks-Stewart was never placed on a growth plan or intervention plan to address any of her alleged performance problems at the school. [T. 672-674].

60.
Corporal punishment of students was not authorized at the Lab School during the 1999-2000 school year. [T. 601-603].

61.
Allegations of inappropriate and unauthorized discipline of students by Ms. Hendricks-Stewart were initially raised by a parent and investigated by Ms. Robins in February, 2000.

62.
Although there was a parent complaint that Ms. Hendricks-Stewart struck Jenneka C. on the hand two times with a ruler, it was denied by Ms. Hendricks-Stewart and there is no supporting evidence that this incident occurred.. [T. 592-595, Houston ISD Exh. #1 and 27].

63.
There is a lack of credible evidence in the record to establish that in January 2000, Ms. Hendricks-Stewart screamed at a group of students, blocked the doorway and would not let the students out of the classroom when the bell rang.

64.
It was alleged in the July 17, 2000 notice letter that in February 2000, Ms. Hendricks-Stewart pinched Rafele R., bent his elbow, and pushed him against the milk refrigerator in the cafeteria. [Houston ISD Exh. #1]

65.
The testimony of Rafele R., an eleven year old, fifth grade student, concerning this incident was not credible. [T. 680-691].  He testified that he reported this incident to Dr. Jeffries. [T. 867-868]  However, Dr. Jeffries denied that Rafele R. reported this incident to her.  [T. 867-868].

66.
There is a lack of credible evidence that Ms. Hendricks-Stewart pinched Rafele R., bent his elbow, and pushed him against the milk refrigerator in the cafeteria.  [T. 1164-1165].

67.
There is a lack of evidence that in February 2000, Ms. Hendricks-Stewart hit a student in the head with a folder. 

68.
There is a lack of evidence that in February 2000, Ms. Hendricks-Stewart pushed Shaneah T. in the back, causing her to fall into a table and suffer injuries.

69.
It was alleged in the July 17, 2000 notice letter that Ms. Hendricks-Stewart hit Astin B. on the head with a book and hit him with a silver metal bracket from the bookshelves.

70.
The testimony of Astin B., a nine year old student, concerning this incident and other incidences of alleged physical abuse by Ms. Hendricks-Stewart was not credible, was not corroborated by any witness, and was inconsistent with the testimony of credible witnesses. [T. 489-491].  Specifically, Astin testified that immediately after being hit with the metal bracket, he got mad, left the classroom and reported this incident to Ms. Robins. [T. 492, 516-519]  However, Ms. Robins testified that she did not recall that Austin B. reported this incident to her and that if he had, it would have been something she would have remembered.  [T. 809-813].  

71.
There is a lack of credible evidence that Ms. Hendricks-Stewart hit Astin B. on the head with a book and hit him with a silver metal bracket from the bookshelves.

72.
The testimony of Wayne B. was not credible due to his age (9), inconsistencies in his testimony and in comparison to the testimony of other witnesses. 

73.
The testimony of Elizabeth B. was not credible due to her age (10), inconsistencies in her testimony and in comparison to the testimony of other witnesses. 

74.
There is a lack of credible evidence that Ms. Hendricks-Stewart struck, pushed or physically abused students or engaged in unauthorized corporal punishment of students.

75.
Houston Independent School District failed to demonstrate by a preponderance of the evidence that Ms. Hendricks-Stewart engaged in the physical abuse or unauthorized corporal punishment of students.

76.
Despite these allegations and the pending investigation and despite the removal and transfer of Ms. Hendricks-Stewart from the Lab School in March, 2000, she was not given timely notice of termination under her probationary contract but entered into a one-year term contract with Houston ISD on May 19, 2000. [Houston ISD Exh. # 3].

77.
By letter dated July 17, 2000, Ms. Hendricks-Stewart was notified that Houston ISD proposed to terminate her employment for "Inappropriate and Unauthorized Discipline of Students" and for "Neglect of Duties and Professional Responsibilities." [Houston ISD Exh. #1].

78.
Concerning Ms. Hendricks-Stewart's professional conduct and classroom performance, she was never put on a growth plan by Ms. Robins and the "Neglect of Duties and Professional Responsibilities" allegations contained in the July 17, 2000 notice letter would not have formed an independent basis for this termination action and would not have been brought but for the allegations of physical abuse against students. [T. 733-740]. 

79.
Ms. Hendricks-Stewart was operating under a valid and existing one-year term contract at the time this termination action was initiated against her. 


Discussion
Houston ISD brought this action to terminate the term contract of Lynn Hendricks-Stewart, alleging as good cause for the termination, that Ms. Stewart had utilized inappropriate and unauthorized disciplinary techniques and had neglected and failed to perform her duties in a professional manner.  [Houston ISD Exh. #1].  This termination proceeding was precipitated by parent allegations against Ms. Hendricks-Stewart, a highly experienced teacher, concerning unauthorized use of corporal punishment on their children.  Upon completing its investigation into these allegations, Houston ISD determined that there was sufficient evidence of the unauthorized use of corporal punishment to proceed with this termination action.  Additionally, Houston ISD raised as grounds for termination that Ms. Hendricks-Stewart had neglected her duties and engaged in unprofessional conduct when: (1) she failed to consistently implement the CMCD program; (2) was habitually tardy; (3) used a racial slur during an incident with a co-worker; (4) submitted lesson plans of poor quality; (5) failed to complete progress reports to parents;  and (6) was insubordinate.  Interestingly, school administrators were cognizant of these acts of misconduct prior to their investigation into the allegations of physical abuse, yet these acts were not deemed significant enough, in and of themselves, to justify termination of her probationary contract. [T. 733-740, 839-841]. Consequently, during Houston ISD's investigation into the allegations of unauthorized use of corporal punishment, Ms. Hendrick-Stewart was offered and accepted a one-year term contract with Houston ISD.  This termination action arises under this one-year term contract.

Allegations of Corporal Punishment
To establish that Ms. Hendricks-Stewart committed inappropriate acts of discipline involving prohibited forms of corporal punishment, Houston ISD called two students, Astin, age 9 and Rafele, age 11, who were allegedly victims of these acts.  Neither of these students provided credible testimony regarding the alleged acts of corporal punishment.  Specifically, their testimony regarding the reporting of these incidences was discredited by the testimony of Ms. Robins and Dr. Jeffries, both highly credible witnesses.  Other factors taken into consideration when making these credibility determinations were the ages of the students, their acknowledged dislike of Ms. Hendricks-Stewart and the fact that there were other aides and teachers with Ms. Hendricks-Stewart in her classes on most occasions, yet no adult testified that they had observed Ms Hendricks-Stewart strike, push or physically abuse any students.  Accordingly, I find that Astin's and Rafele's testimony lacks credibility and truthfulness and I give it no weight.

During the rebuttal phase of this proceeding, Houston ISD called two additional students, Wayne B., age 9 and Elizabeth B., age 10.  Wayne B. testified that he was hit once on his knuckles with a ruler by Ms. Hendricks-Stewart and that he also observed her hit Joshua B., Astin and Rafele. [T. 1411-1413].  I did not find Wayne B.'s testimony to be credible because he later gave inconsistent testimony that he was hit two or three times on the hand with a ruler by Ms. Hendricks-Stewart.  [T. 1419-1421, 1425, 1430-1433].  Additionally, his testimony was not corroborated by either Astin or Rafele.  Astin denied ever being hit with a ruler by Ms. Hendricks-Stewart [T. 488, 491], and Rafele never testified or confirmed that he had been hit by a ruler or any object by Ms. Hendricks-Stewart. [T. 684-687].   Nor did I find Elizabeth B.'s testimony to be credible.  Elizabeth B. testified that she observed Ms. Hendricks-Stewart hit Wayne B. and Astin B. on the hand with a ruler.  [T. 1442].  As previously indicated, Astin did not corroborate this testimony, but in fact, contradicted it. [T. 488, 491].  Elizabeth B. also testified that Ms. Hendricks-Stewart hit Wayne B. on the head with a ruler. [T. 1450].  Again, this was not corroborated by Wayne B.'s testimony.  Instead, he contradicted this testimony by testifying that he had only been hit on the knuckles with a ruler.  [T. 1411, 1413].  Accordingly, I find that Wayne B. and Elizabeth B.'s testimony lacks credibility and truthfulness and I give it no weight.  

Accordingly, I find a lack of credible evidence in this proceeding to establish that Ms. Hendricks-Stewart engaged in acts of physical abuse and/or unauthorized corporal punishment toward students.  I find that Houston ISD failed to establish by a preponderance of the evidence that Ms. Hendricks-Stewart engaged in any acts of physical abuse and/or unauthorized corporal punishment toward students, including those allegations contained in the July 17, 2000 notice of termination letter.

Allegations of Neglect of Duties and Failure to Perform in a Professional Manner
The charges of "Neglect of Duties and Failure to Perform in a Professional Manner" included habitual tardies, use of a racial slur towards a co-worker, inconsistent and poor lesson plans, failure to complete progress reports to parents and insubordination in refusing to comply with instructions from superiors.

Ms. Hendricks-Stewart acknowledged having excessive tardies, inconsistent and poor lesson plans and being unprofessional in using a racial slur towards a co-workers but argued that there were mitigating circumstances that did not justify the termination action and/or that she should be furnished an opportunity for  remediation prior to termination.

In the case of Weatherwax v. Fort Worth ISD, Docket No. 080-R2-1298 (Comm'r Educ. 1999), the Commissioner of Education addressed the issue of when remediation is appropriate as follows:

"The only statutory basis for terminating a term contract is "cause." Tex. Educ. Code Sect. 21.210.  Therefore, the basis for remediation must be found in this standard.  The cause standard does not allow a contract to be terminated lightly. Cause involves a failing that the ordinary prudent employee would avoid and must be of such a level that the continued existence of the employer-employee relationship is called into question.  There is cause to terminate an employee who is incompetent.  In such a case, no remediation is necessary.  

An opportunity for remediation is required in many cases because the ordinary prudent employee is not perfect.  Average employees do make mistakes and do need guidance.  For example, a teacher who had been successful in the past may have difficulty implementing a new teaching method.  In such a case, remediation may be called for.  However, a different situation might exist if, after errors are pointed out, advice for improvement is not followed.  The standard remains the same.  The issue is still whether an average employee would make the mistake and is it a serious mistake.  But if after remediation is offered and there is little improvement, there may be good cause for termination.

There are no hard and fast rules as to how much remediation is required in a particular circumstance.  There is no absolute requirement that an employee receive a written growth plan and there is no requirement that an employee must be given a full semester to show improvement.  Each case must be examined individually to determine if cause exists." 

The evidence supporting mitigation and/or remediation in this case establishes that Ms. Hendricks-Stewart has been a satisfactory and successful teacher for the past 28 years and that she accepted an ancillary teaching position at an "experimental" school that, for the past 4-5 years, had been engaged in an ongoing process of implementing new teaching and disciplinary methods for which Ms. Hendricks-Stewart had not been fully trained.  Moreover, the evidence confirms that these disciplinary techniques (CMCD) were not firmly entrenched at the school but were being implemented on a "checkered" basis by the faculty.  Consequently, occasional disciplinary problems occurred that were dealt with by Ms. Hendricks-Stewart outside of the CMCD process.  In fact, in the previous school year, her acts of discipline, such as placing students outside of the room under supervision, using the restrooms in the class for "timeout", and using a loud voice or banging on desks and tables with objects to get the children's attention had been condoned and/or supported by the previous administration.  However, under the current administration, full and consistent implementation of the CMCD program was the priority and Ms. Hendricks-Stewart found this directive difficult to achieve, especially under the conditions in which she taught.  The evidence showed that Ms. Hendricks-Stewart, being an ancillary teacher, was placed in the difficult situation of not having a regular classroom but having to share classrooms with other teachers, having to use the multipurpose room for instruction of approximately 60 students, and having to teach all grade levels of students.  Even with assistance from other teachers and aides, these conditions were not ideal and were not conducive for effective implementation of the CMCD program.  As a consequence, conflicts between Ms Hendricks-Stewart and her new principal, Ms. Robins, occurred, not only in the areas of discipline management but also regarding the quality of her lesson plans and teaching style.  These conflicts caused a gradual deterioration in the working relationship between Ms. Hendricks-Stewart and Ms. Robins to where certain statements, actions and demeanor of Ms. Hendricks-Stewart were deemed by Ms. Robins to be acts of insubordination.
  I find that the difficult working conditions under which Ms. Hendricks-Stewart was assigned were material factors in causing this deterioration in working relationship between Ms. Hendricks-Stewart and Ms. Robins and they provide support for remediation in this matter.

    
These factors supporting remediation rise to the level of good cause for not terminating Ms. Hendricks-Stewart's term contract for inconsistent lesson plans, general insubordinate behavior and demeanor, and for failure to properly and consistently implement the CMCD program. 

These remediation factors do not explain or apply to Ms. Hendricks-Stewart's admitted excessive tardies during the 1999-2000 school year. 

It was clearly established that during the 1999-2000 school year Ms. Hendricks-Stewart was habitually 5 to 10 minutes late to school without justification, that she had been counseled by her principal on one occasion concerning this problem, and thereafter she continued to be tardy to school. Clearly, being habitually tardy for work shows a callous disregard of her professional duties and responsibilities as a teacher, constitutes a highly unprofessional act, and violates the Houston ISD Employee Handbook.  However, the evidence also established that the District had not previously undertaken a progression of appropriate disciplinary action to address this problem.  Instead, by its inaction, the District had implicitly condoned Ms. Hendricks-Stewart's chronic tardiness.  As a result, I find that the excessive tardies were not shown to have been of sufficient seriousness and magnitude to constitute good cause for termination of the employer-employee relationship.  Specifically, I do not find good cause for terminating Ms. Hendricks-Stewart for excessive tardies for the following reasons: (1) although Ms. Hendricks-Stewart was verbally counseled on one occasion concerning tardies, no progressive forms of discipline were subsequently used to address the problem; (2) Ms. Hendricks-Stewart's past 28 years of teaching experience without documented prior incidences of misconduct infers that she is capable of acting professionally and correcting this problem; (3) her tardies did not result in her children being left unattended or otherwise create safety problems for her students; (4) Ms. Hendricks-Stewart, as did many other teachers, acted appropriately and professionally by working late on many occasions on school plays and projects and in assisting and working with students; and (5) the unbridled support for her retention by her previous principal, Dr. Herschel Williams.   However, it is clear that Ms. Hendricks-Stewart was aware that her tardies were in violation of school district policy, that she took advantage of the situation and that her chronic tardiness created a serious potential for harm to students.  Consequently, her misconduct should not go unpunished.  In lieu of termination, school districts may, for good cause, also suspend a teacher without pay who is operating under a term contract for a period not to extend beyond the end of the school year. Tex. Educ. Code Section 21.211 (b).  Good cause for discharging an employee is a much higher standard than good cause for suspending a teacher without pay.  The longer the suspension without pay, the higher the standard required.  See Boyer v. Austin I.S.D., Docket No. 062-R3-1296 (Comm'r Educ. 1997).  Good cause for suspension without pay exists when a teacher's errors have a serious consequence such as embarrassment to the district or a serious potential for harm.  See Tisby v. Dallas I.S.D., Docket No. 067-R2-100 (Comm'r Educ. 2000).  I find that good cause exists for the suspension of Ms. Hendricks-Stewart without pay as a disciplinary measure. 

Based on the totality of the circumstances surrounding the habitual tardies I propose that a suspension without pay for one month would be the appropriate disciplinary measure in this matter. 

Moreover, I find that the incident between Ms. Hendricks-Stewart and Mr. Felder established a serious potential for harm, which would typically justify good cause for suspension without pay.  However, Ms. Hendricks-Stewart has already received appropriate disciplinary consequences designed to address this misconduct.  Specifically, I find that Ms. Hendricks-Stewart's anger toward Mr. Felder caused her to lose focus on supervising her students which created a potentially dangerous situation for those students.  However, in reviewing the totality of the facts surrounding the incident, I do not find good cause for Ms. Hendricks-Stewart's termination as a result of this incident.  Specifically, this incident was adequately and appropriately handled by Ms. Robins when she compassionately decided to require Ms. Hendricks-Stewart to attend anger counseling and to apologize to Mr. Felder in front of others in lieu of termination.  Accordingly, I concur with Ms. Robin's decision and defer to her judgment concerning what constituted appropriate disciplinary consequences for this incident.  I would note however, that because Ms. Hendricks-Stewart was reassigned from the Lab School, she has yet to apologized to Mr. Felder for her racial slur and unprofessional conduct.  Accordingly, it is my recommendation that this apology remain part of the disciplinary consequences taken against Ms. Hendricks-Stewart in this matter and that arrangements be made to effectuate this apology.


Conclusions of Law
1.
This Hearing Officer has jurisdiction over this matter pursuant to Texas Education Code, Subchapter F, Sections 21.251-21.257.

2.
Ms. Hendricks-Stewart has a valid and existing term contract with Houston Independent School District for the 2000-2001 school year.

3.
To terminate a term contract during the contract term requires that the school district show good cause.  Tex. Educ. Code Section 21.211. 

4.
Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.  Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App.--Houston [1st Dist.] 1992, no writ.

5.
Houston ISD failed to established by a preponderance of the evidence good cause for the termination of Ms. Hendricks-Stewart under her term contract.

6.
To suspend a teacher without pay, who is operating under a term contract, for a period not to extend beyond the end of the school year requires that the school district show good cause.  Tex. Educ. Code Section 21.211 (b).

7.
Good cause for discharging an employee is a much higher standard than good cause for suspending a teacher without pay.  The longer the suspension without pay, the higher the standard required.  Suspension without pay is a disciplinary measure.  Terminating a teacher's contract completely breaks the employer-employee relationship.  See Boyer v. Austin I.S.D., Docket No. 062-R3-1296 (Comm'r Educ. 1997).

8.
Good cause for suspension without pay exists when a teacher's errors have a serious consequence such as embarrassment to the district or a serious potential for harm.  See Boyer v. Austin I.S.D., Docket No. 062-R3-1296 (Comm'r Educ. 1997); Tisby v. Dallas I.S.D., Docket No. 067-R2-100 (Comm'r Educ. 2000).

9.
Houston Independent School District established by a preponderance of the evidence good cause for the suspension of Ms. Hendricks-Stewart without pay for a period not to extend beyond the end of the school year due to her excessive tardies during the 1999-2000 school year.  Tex. Educ. Code Section 21.211 (a) and (b).

10.
Houston Independent School District established by a preponderance of the evidence that Ms. Hendricks-Stewart violated Houston ISD Board Policy 570.500, the Houston ISD Employee Handbook Rule regarding "Promptness", and the TSU/HISD Laboratory Staff Handbook Rule "Contract Day" by being habitually tardy to work.

11.
In applying the applicable standards and based on the severity of the misconduct, good cause exists for the suspension of Ms. Hendricks-Stewart without pay for one month. 

12.
Certified Hearing Examiners may include a proposal for granting relief. Tex. Educ. Code Section 21.257 (a)(2).

13.
Any conclusion of law deemed to be finding of fact is hereby adopted as such.

Recommended Decision
Based upon the foregoing Findings of Fact and Conclusions of Law, I recommend a less severe disciplinary response than termination be assigned to Ms. Hendricks-Stewart for her acts of misconduct.  Pursuant to Section 21.211 of the Texas Education Code, the Board of Trustees may, for good cause, suspend a teacher without pay for a period not to extend beyond the end of the school year. I find good cause for a suspension without pay and recommend this disciplinary measure to be the appropriate response to the misconduct of Ms. Hendricks-Stewart described herein.


Proposal for Relief
Based upon the foregoing Findings of Fact and Conclusions of Law, I propose that the Houston ISD Board of Trustees suspend Ms. Hendricks-Stewart without pay for a period of one month and that the disciplinary requirement placed on her by Ms. Robins, that she apologized to Mr. Felder, be enforced and that arrangements be made to effectuate this apology. 

SIGNED this _2nd_ day of March, 2001.

/s/ James W. Holtz

____________________________

James W. Holtz

Certified Hearing Examiner

cc:
Ms. Margaret Baker

Deputy Chief Counsel

Texas Education Agency

1701 North Congress Avenue

Austin, Texas  78701-1494

Jeff Shadwick, President

Board of Trustees

Houston Independent School District

3830 Richmond Ave.

Houston, Texas 77027

Dr. Kaye Stripling, Superintendent

Houston Independent School District

3830 Richmond Ave.

Houston, Texas 77027

     � Ms. Hendricks-Stewart acted in an unprofessional manner towards her school principal and various school administrators throughout the 1999-2000 school year through her demeanor and in displaying various acts of contempt for instructions given her.  Examples included slamming down the key to the multipurpose room when it was requested by the school principal, and not greeting the school principal and staff in a friendly and cordial manner.  However, these acts were limited in scope and severity and were in part a response to the change in school administration, the working conditions and to the personalities of the parties involved.  In the previous school year, Ms. Hendricks-Stewart had no problems interacting with the school principal, Dr. Herschel Williams and staff in a professional manner.  In fact, in a most compelling and gracious act, Dr. Williams traveled from Yonkers, New York, to testify in this proceeding on behalf of Ms. Hendricks-Stewart because he "abhors injustice." 





