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STATEMENT OF THE CASE
Respondent, Joseph Amos (“Amos”), appeals the proposed action of the Houston Independent School District (“HISD”) to terminate his continuing employment contract as a teacher.  HISD contends that it has good cause for the proposed termination of Joseph Amos’ contract.  HISD’s proposed termination is based upon Mr. Amos’ conduct in disciplining a student, Brandon D. and his alleged violation of school board policy and administrative procedure with regard to corporal punishment and discipline.  HISD contends that Mr. Amos’ actions violate his employment contract, HISD policies, the Code of Ethics and Standard Practices for Texas Educators, and Employee Standard of Conduct.  HISD maintains the proposed termination request is for good cause.  Section 21.211, Subchapter E of the Education Code authorizes the board of trustees to terminate a term contract and discharge a teacher at any time for good cause as determined by the board.


ISSUES PRESENTED
1 Does Mr. Amos’ conduct involving Brandon D. constitute “immorality”?

1 Did Mr. Amos’ conduct violate HISD board policy and administrative procedures regarding corporal punishment and discipline?

1 Did Mr. Amos’ conduct violate the Code of Ethics and Standard Practices for Texas Educators?

Joseph Amos is represented by Mr. James T. Fallon, III, Houston, Texas.  HISD is represented by Mr. Mario Vasquez, Houston, Texas.  Stuart W. Lapp is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this recommendation.

FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive but are intended to indicate some of the bases for the particular finding of fact):

1 Joseph Amos (“Mr. Amos”) has a Bachelor’s degree in Art from the University of Arkansas  at Pine Bluff, and a Master of Education from Prairie View A & M University. (T. p. 54, lines 5-25; p. 55, lines 1-13).  Mr. Amos also has a vocational certification for grade levels ten, eleven, and twelve. (T. 55, lines 14-19). 

1 Mr. Amos has been employed as an instructor with the Houston Independent School District  since 1988. (T. 58, lines 10-12).  

1 Mr. Amos was issued a continuing contract May 17, 1991.  (Administration’s Exhibit 2).  
1 Prior to coming to work for HISD, Mr. Amos worked as a teacher at Spring High School and Kingwood High School from 1982 to 1985. (T. 55, lines 24- 25; p. 56, lines 1-19). 

1 Throughout his tenure with HISD, Mr. Amos has been employed as the Art teacher at Dodson Elementary School. (T. 53, lines 12-24).  

1 Mr. Amos worked at Dodson Elementary during the 2000-2001 school year.  (T. p. 59, lines 17-19).
1 Dr. Dawn Bradford was the Principal at Dodson Elementary School during the 2000-2001 school year. (T. 383, lines 2-5).
1 Mr. Amos is an enthusiastic and dedicated teacher who has enjoyed outstanding teaching evaluations throughout his tenure with HISD. (Respondent’s Exhibits 6-17).

1 Mr. Amos has excellent rapport with the students at Dodson Elementary School, such that he is called upon by the administration at Dodson Elementary School to deal with discipline problems. (T. 366, lines 15-23).

1 His method for dealing with disciplinary problems is to patiently try to reason with the misbehaving student rather than threatening the student with punishment or bullying the student into compliance. (T. 428, lines 15-23; p. 461, lines 5-15).

1 Mr. Amos has no accusations of abuse in his teaching career prior to the subject matter raised in this hearing.

1 HISD alleges in this case that Mr. Amos “grabbed the student by the neck, dragged him to a closet, twisted his arm behind his back and shoved him into the closet.”  (Petitioner’s Exhibit 1b).
1 HISD alleges that Mr. Amos used unreasonable and excessive force in dealing with Brandon D., in violation of HISD Board Policy §570.400. (Petitioner’s Exhibit lb).

1 On September 18, 2000, a few weeks into the new school year, Mr. Amos asked the class for their homework assignment that involved drawing a cartoon on a piece of paper.  Mr. Amos instructed those who did not have their assignment to stand beside their desks.  (T. 92, lines 1-14;  p. 309, lines 21-25; p. 310, lines 15-17; p. 311, lines 11-14).
1 Brandon D. refused to get out his assignment, and Mr. Amos asked him to stand up. (T. 93, lines 2-23; p. 313, lines 8-14). When Brandon D. did eventually stand, one of his knees remained in his seat. (T. 94, lines 3-6). Mr. Amos then asked Brandon D. to move to the time-out area. Brandon again refused. (T. 94, lines 16-21).

1 Mr. Amos regularly used “time-out” as a means of disciplining students. Time​out is a disciplinary tool whereby a student who is engaging in off-task behavior would stand in a designated area of the classroom for a short period of time. (T.60, lines 19- 25; p. 61, lines 1-6).

1 In response to Brandon D.’s refusal to move to the time out area, Mr. Amos approached Brandon D. and placed his hand on the back of Brandon D.’s arm, in the area between his elbow and shoulder, to guide him over to the time-out area. (T. 160, lines 3-22).

1 Brandon D. swung his arm back towards Mr. Amos and began flailing his arms. (T. 102, lines 11-15).  Mr. Amos restrained Brandon D’s arms by loosely holding his wrists by his sides. (T. 162, lines 15-25; p. 163, lines 1-7). He then walked Brandon D. to the time-out area, still holding one of Brandon D.‘s wrists. (T. 164, lines 1-10).  While en route to the time-out area, Brandon D. began struggling and turned away from Mr. Amos. Brandon, at that time, twisted his body, causing his arm to go behind his back. (T. 164, lines 17-25; p. 165, lines 1-25).

1 Brandon D. broke loose, and then turned towards Mr. Amos, approaching him. (T. 102, line 25; p. 103, lines 1-2). Mr. Amos, as a defensive gesture, placed one hand on Brandon D.’s upper chest area to restrain him. (T. 103, lines 6-13; p. 166, lines 1-13).

1 Afterwards, Brandon D. went to the time-out area and remained there without incident. (T. 167, lines 9-14; p. 103, lines 17-19).

1 Brandon informed Ms. Chachere, his regular teacher, about the incident between he and Mr. Amos.  Ms. Chachere instructed Brandon to go to the office to call his mother.  (T. 235, lines 21-24).

1 Brandon’s mother came to school and was told that she would be mad about something that happened.  (T. 322, lines 17 - 24).

1 The school nurse at Dodson Elementary School, Ms. Iva Blair, examined Brandon D. after the incident and noted that there were no visible signs of physical contact. (T. 443-444, Respondent’s Exhibit 1).

1 Testimony against Mr. Amos was conflicting. After the incident Brandon D. wrote a statement about what transpired. In Brandon’s statement, he said that Mr. Amos choked him while be was still at his table. (Petitioner’s Exhibit 4). However, during the hearing, Brandon D. testified that Mr. Amos choked him when they were both standing in the time-out area, after they had left the table. (T. 276, lines 3-6; p. 277, lines 3-8).

1 Further, in his statement, Brandon D. stated that Mr. Amos told him to go where his dad was. (Petitioner’s Exhibit 4).  However, Brandon D. testified that Mr. Amos did not say anything to him while he was walking him to the time-out area. (T. 231, lines 20-22).

1 The only eyewitness HISD introduced was Brandi D., Brandon D.’s sister. Her testimony was inconsistent with Brandon D.’s account of what happened. For instance, Brandi testified that Mr. Amos pulled on Brandon’s arm, then his shirt (T. 313, lines 17-25; p. 314, lines 1-7), while  Brandon testified that Mr. Amos pulled on his shirt twice. (T. 227, lines 17-25; p. 228, lines 22-25; p. 229, lines 1-3).   Brandi also testified that Mr. Amos was holding onto Brandon’s shirt while they walked to the wall, not his neck. (T. 314, lines 4-25; p. 315, lines 1-9). Brandi did not see Mr. Amos grab Brandon’s wrists. (T. 316, lines 9-11).   Brandi testified that she sat at Table 9 (T. 316, lines 17-21), but Brandon said she sat at Table 6 (T. 258, lines 13-17). 

1 One of the most glaring inconsistencies of Brandi D.’s testimony was the absence of testimony regarding choking. According to her testimony, that did not happen. (T. 314, lines 4-25; p. 315, lines 1-9; p. 319, lines 6-19).

1 Mr. Amos never wrote up Brandon's alleged disciplinary offense or a discipline referral regarding Brandon's alleged behavior.  Further, Mr. Amos failed to inform the administration about the incident involving Brandon until Dr. Bradford approached him about Brandon D.'s allegation.  (T. 141, lines 5-16; p. 143, lines 3-7).
1 When there is an allegation against a teacher that the teacher used unreasonable and excessive force in dealing with a student, the supervising Principal has the choice of either performing an investigation herself or turning it over to the HISD Professional Standards department. (T. 405, lines 8-12).

1 Dr. Bradford chose to conduct the investigation into this matter herself rather than turning it over to the Professional Standards department (T. 406, lines 16-20).

1 Dr. Bradford took statements from eyewitnesses including Mr. Amos, Brandon and Brandi.  (T. 382, lines 1-10 ; p. 403, lines 2-10; p. 406, lines 19-25; p. 408, lines 1-18; Administration’s Exhibits 4 & 5).  Dr. Bradford took account of all statements prior to making her conclusion regarding the allegations and making her recommendation for termination of Mr. Amos' continuing contract.  (T. 411, lines 22-25; p. 412, lines 1-2; p. 413, lines 20-25; p. 415, lines 1-3; Administration’s Exhibits 9 & 13).
1 The 2000-2001 school year was Dr. Bradford’s first year as a Principal. (T. 416, lines 4-8).  During her investigation into this matter, Dr. Bradford was also investigating at least five other allegations of abuse concerning other teachers and other students at Dodson Elementary School. (T. 413, lines 16-19).

1 The burden of investigating at least six different complaints of abuse concerning different teachers resulted in errors in the documentation of the allegations concerning Mr. Amos. (See, e.g., T. 412, lines 3-9; p. 413, lines 7-19).
1 In its case in chief, HISD introduced evidence that Mr. Amos used unreasonable and excessive force in dealing with another student, Antwon B., in the school cafeteria the week before the incident involving Brandon D. (T. 323-339; 344-355).

1 Brandon D.’s mother was present during the incident with Antwon B. and was at school every day.  (T. 322, lines 11-13).  Brandon D.’s mother was angry that Mr. Amos disciplined Antwon B. and told him to tell his mother.  (T. 326, line 17; p. 335, lines 6-15).

1 Ms. James was present during the incident with Antwon B., and she testified that Mr. Amos did not use unreasonable and excessive force with Antwon B. (T. 458, lines 13-25; p. 459, lines 1-10).  She further testified that Antwon B. has a penchant for storytelling and frequently engages in attention-seeking behavior. (T. 455, lines 17-24; p. 459, lines 1-10).
1 The alleged conduct involving Antwon B. does not form the basis for the termination of Mr. Amos’ continuing contract.

1 Mr. Amos was given a Notice of Proposal to Terminate Continuing Contract dated May 9, 2001, and a corrected Notice on June 14, 2001.  (Administration’s Exhibits 1 & 1b).
1 The specific allegations of conduct by Mr. Amos, that he “grabbed the student by the neck, dragged him to a closet, twisted his arm behind his back and shoved him into the closet” are not supported by the evidence.

1 The hearing was held at the HISD office on August 8 & 9, 2001.

DISCUSSION
HISD must prove by preponderance of the evidence that it had good cause to propose termination of Joseph Amos’ Employment contract.  Good cause is defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  HISD claims it has good cause to terminate Joseph Amos’ contract on the basis of the following: (1) immoral conduct involving disciplining a student;  (2) violating school board policy and administrative procedures regarding corporal punishment and discipline; (3) violating the Code of Ethics and Standard Practices for Texas Educators.  This conduct by Joseph Amos did not violate the HISD policies, the Teacher’s Contract, and the Code of Ethics and Standard Practices for Texas Educators.

37. Does Mr. Amos’ conduct involving Brandon D. constitute “immorality?”

The allegations pertaining to this are not supported by a preponderance of the evidence.  When Brandon refused to produce his assignment, Mr. Amos simply asked him to stand.  When he refused to do that, Mr. Amos asked him to go to the time out area.  When he refused to do that, Mr. Amos attempted to guide him to the “time-out” area, a disciplinary tool that he often used to encourage class participation.  Mr. Amos used reasonable force only when responding to Brandon’s refusal or resistance to his instructions and guidance.  Mr. Amos’ conduct involving Brandon D. did not violate the accepted principles of right and wrong or moral standards accepted within the District.  

38. Did Mr. Amos fail to comply with school board policy and administrative procedures with regard to corporal punishment and discipline?

The allegations pertaining to this are not supported by a preponderance of the evidence.  The testimony regarding the incident between Mr. Amos and Brandon D. is conflicting.   Most significantly, Brandon is the only one who testified that Mr. Amos choked him.  Not even his sister Brandi, who witnessed the incident, mentioned choking.  She stated that Mr. Amos had a hand on Brandon’s shirt as they walked to the wall, never his neck.  Mr. Amos did put his hand flat on Brandon’s chest, but it was in reaction to Brandon turning on him.  It appears that, although Mr. Amos did have physical contact with Brandon D., it was not excessive or unreasonable.  Therefore, Mr. Amos remained in compliance with school board policy and administrative procedures regarding corporal punishment and discipline.  

3.
Did Mr. Amos’ conduct violate the Code of Ethics and Standard Practices for Texas Educators?

There is no evidence to suggest that Mr. Amos did anything other than strive to create an atmosphere to “nurture to fulfillment the potential of each student.”  The situation present in Mr. Amos’ classroom on September 18, 2000, involved all of the students, not just Mr. Amos and Brandon D.  Maintaining consistent and specific consequences for failure to complete assignments and failure to follow directives from the teacher is an important part of the learning process and necessary for fulfilling the potential of all students.  To allow one student to disrupt the learning environment interferes with learning process of all other students and interferes with the fulfillment of their potential.  Mr. Amos did not violate any school board policies, state regulations or any state or federal laws.  Nor did he expose any of his students to conditions detrimental to learning, physical health, mental health or safety.  Therefore, Mr. Amos remained in compliance with the Code of Ethics and Standard Practices for Texas Educators.

The allegations against Mr. Amos as set forth in the HISD Notice of Termination (Exhibit 1b) that Mr. Amos “grabbed the student by the neck, dragged him to a closet, twisted his arm behind his back, and shoved him into the closet” are very troubling.   They paint a picture of a teacher wholly out of control, physically abusing and assaulting a student.  However, more troubling than these allegations is the finding by this hearing examiner that these very specific allegations of abuse and assault are without any support in the record of this case.
CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, I make the following conclusions of law:

38. The Hearing Examiner has jurisdiction to hear this issue under Texas Education Code §21.251(a)(1). 

38. Mr. Amos was afforded a fair and impartial hearing as prescribed in the Texas Education Code, Subchapter F.
38. Mr. Amos has a valid and existing continuing contract with HISD.
38. To terminate a continuing contract during the school year, HISD must show that the teacher has been discharged for a specific lawful cause, in this case, “immorality”, or for “good cause”.

38. The following allegations concerning Mr. Amos are not supported by a preponderance of the evidence:

1.
That Mr. Amos grabbed Brandon D. by the neck, dragged him to a closet, twisted his arm behind his back, and shoved him into the closet.

2.
That Mr. Amos used unreasonable and excessive force to discipline Brandon D.

3.
That Mr. Amos’ conduct in dealing with Brandon D. constituted to the use of corporal punishment.

38. Mr. Amos did not use unreasonable and excessive force in dealing with Brandon D.  Testimony established that he used accepted disciplinary methods in dealing with Brandon D. and used force only when it was necessary to restrain Brandon D. because he was in danger of physically harming Mr. Amos.

38. Mr. Amos was in compliance with school board policies and administrative procedures regarding corporal punishment and discipline.
38. The testimony and evidence relating to Mr. Amos’ use of force against Antwon B. is not relevant nor to be considered in evaluating the allegations relating to Brandon D.

38. Mr. Amos’ conduct involving Brandon D. does not constitute “immorality,” as defined by HISD Board Policy §570.310(a).
38. Mr. Amos did not violate HISD Board Policies and Administrative Procedures. 
38. Any conclusion of law deemed to be finding of fact is hereby adopted as such.


PROPOSAL FOR GRANTING RELIEF
It is the recommendation of the Certified Hearing Examiner that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and continue Joseph Amos’ employment with Houston Independent School District and that Mr. Amos’ appeal of such proposed termination be SUSTAINED.

Signed and issued the            day of                                        , 2001.

Stuart W. Lapp

Certified Independent Hearing Examiner
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