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This is a proceeding pursuant to the Texas Education Code Subchapter F, §21.251 (a)(2).  The Petitioner, Dallas Independent School District, (hereinafter "Petitioner", "School District" or "Employer") notified Respondent Joseph C. Newton (hereinafter "Respondent", "Teacher" or "Employee"), via letter dated August 23, 1999 that it was recommending that his employment be terminated for good cause.  Thereafter, Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a Certified Independent Hearing Examiner, was assigned to this matter pursuant to §21.254.  Counsel for Petitioner and Respondent each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Craig A. Capua of Robinson, West & Gooden, P.C. of Dallas, Texas.  Respondent was represented by Henry Campbell of Dallas, Texas.  The hearing was conducted before this Certified Independent Hearing Examiner in accordance with §21.256 on December 16, 1999, at which time Petitioner and Respondent were allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas, the Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of testimony the undersigned took this matter under advisement.  Counsel for the parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law.  

PRELIMINARY STATEMENT

To the extent that a finding of fact, conclusion of law, or anything set forth in the discussion should be one of the other, it is hereby so deemed to be so, and is adopted as each.

FINDINGS OF FACT

Having received the post-hearing briefs and proposed findings of fact and conclusions of law, and after  consideration of the pleadings, the evidence, any matters officially noted, the briefs and other memoranda of the parties, and the arguments of counsel, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned Certified Independent Hearing Examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
At all times relevant to the issues in this proceeding, Respondent Joseph C. Newton was an employee of Petitioner.  His most recent assignment is with the Minority and Women's Business Enterprise Department in Dallas, Texas.


3.
The parties entered into a contract on May 8, 1995, by which the Petitioner agreed to employ Respondent for the scholastic year 1995-1996, which contained an Addendum which indicated that Respondent would not act as a surety agent during DISD normal business hours and that breach will constitute good cause for termination of employment.  (Pet. Ex. 1).



4.
The parties entered into a contract on March 17, 1996, by which the Petitioner agreed to employ Respondent for the scholastic years 1997-1998, and 1998-1999 and 1999-2000. (Pet. Ex. 1). 


5.
The Contract identified in Finding No. 4 provided that the Board may terminate the Contract for good cause as determined by the Board in policy.  (Pet. Ex 1).


6.
By letter dated August 23, 1999, the Petitioner Dallas Independent School District notified Respondent Joseph C. Newton that it was recommending that his employment be terminated for good cause.  (Pet. Ex 8).


7.
The letter indicated that the recommendation to terminate Respondent's employment was being made under the following policy provisions:



Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local # 1).



Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local # 2).



Inefficiency, incompetency, or inability to perform assigned duties.  (DF-Local #13).




Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  (DF-Local #20).



Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24).



Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25).



Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy.  (DF-Local #29).



Any other reason constituting "good cause" under Texas law.  (DF-Local #32).


The letter further stated that the recommendation to terminate Mr. Newton's employment was made for the following specific reasons, individually and collectively:



You have conducted private business on District Time.



You misappropriated District resources for the facilitation of your private business. (Pet. Ex 8)


8.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business.  (Pet. Ex 8). 


9.
The letter informed Respondent of the procedure to be followed in the event he desired to appeal the recommendation, 

including the right to a hearing before an independent hearing examiner.  (Pet. Ex 8).


10.
Respondent requested a hearing and the undersigned, a Certified Independent Hearing Examiner, was appointed to preside over this matter.


11.
Mr. Newton operates a business on his own time, writing surety bonds primarily for Cumberland Casualty & Surety Company (Tr. p. 224-225) and wrote approximately twenty bonds in the forty months prior to the hearing (Tr. p. 225).


12.
Mr. Newton operates the business from his home using his home phone number and an answering machine, without any support staff.


13.
His business comes mostly from contacts he developed prior to joining Dallas ISD.  He does not advertise or maintain a Yellow Page listing (Tr. p. 226-227).


14.
His business consists largely of receiving information on surety bond applications and forwarding the information to the surety for processing (Tr. p. 226).


15.
Mr. Newton’s employment contract with Dallas ISD does not prohibit him from conducting his surety business on his own time (Tr. p. 84).


16.
Mr. Newton occasionally returned telephone calls during the business day, but he did so during lunch hours or other breaks and utilized his personal cell phone to do so.


17.
On April 9, 1999, Mr. Newton received a fax transmission via Dallas ISD fax machine relating to a proposed surety bond (Pet. Ex 1, Tr. p. 62-63).


18.
Mr. Newton did not instruct the sender to fax it to him at Dallas ISD.  He did not talk to anyone prior to it being sent to him, and, in fact, it was supposed to be sent directly to the surety, not to him at work (Tr. p. 198-202).


19.
Cumberland Casualty & Surety Company personnel acknowledged that the fax should not have been sent to Mr. Newton at Dallas ISD (Tr. p. 183-184).


20.
Mr. Newton did not fax any reply to the fax using the DISD fax machine or any other DISD resources (Tr. p. 137).  On that same date, he called Mr. Boothey and reminded him that his company should not fax anything to Mr. Newton at Dallas ISD (Tr. p. 201-202).


21.
The fax received by Mr. Newton at Dallas ISD was an isolated incident.  It was not authorized by him.  In fact, he had previously taken reasonable actions to attempt to prevent any such occurrences.  Mr. Newton cannot be held responsible for the unauthorized actions of third parties who are not under his control.


22.
Mr. Newton has also taken reasonable actions to maintain his surety business separate from his employment at Dallas ISD.  He has not conducted private business on Dallas ISD time.  He has not misappropriated Dallas ISD resources for the facilitation of his private business.


23.
The evidence in this matter does not show by a preponderance of the evidence conduct by Mr. Newton sufficient to constitute good cause to warrant termination.

DISCUSSION

Good cause for discharging an employee is a high standard.  In fact, it is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  The employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  The good cause standard does not allow a contract to be terminated lightly Larry Baker v. Rice CISD. Docket No. 227-R2-493, (Comm'r. of Educ. 1995).  See also Lee Wright, Inc. v. Hall 840 SW2d 572, (Tex.App.--Houston [1st Dist] 1992, no writ).


The Dallas ISD based almost its entire case on one fax that was received, and attempted to show, by its records, that the fax was not only received, but that Mr. Newton responded to it using the Dallas ISD fax log.  However, trial testimony indicated that the records themselves were misunderstood by Dallas ISD personnel, and did not demonstrate that Mr. Newton responded using the Dallas ISD fax machine.  In fact, Mr. Newton credibly testified that he did not respond to the fax using Dallas ISD equipment or resources.  Additional evidence presented by Mr. Newton and other witnesses indicated that the fax had been sent to him in error by a person who was not authorized to do so.

  
Considering the high standard to be met for discharging an employee, it is fair to say that the Dallas ISD did not present evidence to meet it.  In fact, is wasn’t even close.  The motive for attempting to terminate Mr. Newton was little more than the belief by Dallas ISD management that they could spend the money being spent on Mr. Newton’s salary in better ways.  This is hardly good cause sufficient to terminate a contract.


The actions and omissions of Mr. Newton did not constitute good cause to warrant termination. 

CONCLUSIONS OF LAW

After due consideration of the evidence, and matters officially noticed, and the relevant testimony and Findings of Fact, in my capacity as a duly appointed Certified Independent Examiner, I make the following Conclusions of Law:


1.
Pursuant to §21.251, et seq. of the Texas Education Code, this Certified Independent Hearing Examiner has jurisdiction over this matter.


2.
The acts and omissions of Joseph C. Newton did not constitute a failure or refusal to comply with policies or orders or directives of the Board, General Superintendent, and/or designees. 


3.
The acts and omissions of Joseph C. Newton were not  indecent, obscene, illegal, cruel, abusive, or otherwise contrary to or inconsistent with the ordinary standards set by the performance and conduct of other professional public employees of the Dallas ISD.


4.
The acts and omissions of Joseph C. Newton did not constitute inefficiency, incompetency, or inability to perform assigned duties.


5.
The acts and omissions of Joseph C. Newton did not constitute insubordination, refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.


6.
The acts and omissions of Joseph C. Newton did not constitute insubordination or a refusal or failure to perform work assigned or refusal to obey orders of supervisors.


7.
The acts and omissions of Joseph C. Newton did not constitute conduct or behavior not otherwise expressly referred to in Dallas ISD policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the Dallas ISD.


8.
The acts and omissions of Joseph C. Newton did not constitute a failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of Mr. Newton detrimental to the best interests of the Dallas ISD.


9.
The acts and omissions of Joseph C. Newton did not constitute a failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of either of his employment contract, or contained in his job in his job description or Dallas ISD Board policy.


10.
There is not any other reason constituting good cause under Texas law to terminate the employment of Joseph C. Newton with the Dallas ISD.


11.
Good cause does not exist to terminate either contract identified above, or the employment of Joseph C. Newton with the Dallas Independent School District.

RECOMMENDATION

Petitioner's recommendation that Mr. Newton be terminated should be overruled by the Board of Trustees of the Dallas Independent School District.  Mr. Newton should be allowed to return to his position with full reinstatement.  In light of the fact that he has been on paid administrative leave, there does not appear to be a need for any back pay.  In the event he has not been paid any portion of his salary, he should be paid in full.  In the event he has lost any employment benefits, they should be reinstated and/or paid in full, as the case may be.


Petitioner's recommendation should be overruled.


SIGNED and issued this      day of                   , 20  .






                                         




Robert G. Boomer
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Hearing Examiner
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