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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

CAME ON for consideration this case which was initiated by Respondent under Texas Education Code's Subchapter F, § 21.251(2), pursuant to a request for a Subchapter F evidentiary hearing received by the TEA on October 22, 1998, -- and pursuant to a noticed evidentiary hearing ("trial") conducted on January 28th and 29th of 1999, -- which was preceded by a telephonically pre-hearing conference attended by Petitioner's counsel, by Respondent's counsel, and by the undersigned hearing examiner. 


At trial, Petitioner was represented by Robert S. Johnson, Esq. and Rita R. Utt, Esq., and the administrative representative was Bruce Wyckoff.  


At trial, Respondent appeared in person and was represented by Robert R. Bodoin, Esq. and John C. Burnside, Esq. 


This case turns on an alleged incident of some related events which, if true, involve a disrespectful touching of a minor female student, in conjunction with an alleged verbal interchange that provides an interpretive meaning to the (alleged) touching, which alleged incident occurred (if at all) on February 19, 1997, during the 1996-1997 school year, at Forest Oak Middle School.


The witnesses who testified at trial were:  


(1)
Latrivious W. ["Latrivious"],
 a female student who was 16 during trial (and was a 14-year-old student at Forest Oak Middle School during February 1997, when the key events in question allegedly transpired); 


(2)
Kenneth Fincher,
 who was serving as the principal at Forest Oak Middle School during February 1997; 


(3)
Bobby Hartwell,
 the assistant principal at Forest Oak Middle School during February 1997;


(4)
Roxy Rice,
 the mother of Latrivious W., and an employee of FWISD;


(5)
Bruce Wyckoff,
 Administrator for Employee Regulations and Enforcement of FWISD, and the official administrative representative of FWISD, whose testimony involved fact-witness testimony of how FWISD went about the process of deciding to push for termination of Respondent's employment, as well as expert-witness testimony regarding standards of conduct relevant to whether Respondent should be terminated;


(6)
Lori C. ["Lori"],
 a female student who was one year ahead of Latrivious (and who testified that she attended a basketball game at which she overheard a conversation involving Latrivious, the contents of which had material relevance to the accusation asserted by Latrivious);


(7)
Mary Christopher,
 the mother of Lori C.,
 a Forest Oaks Middle School teacher who shared the same classroom
 with Respondent (during the time in question), as well as being the union representative (for United Educators of America, the teacher's union
), and a considered herself as a friend of Respondent "on a social working basis"
; 


and


(8)
Christopher Wesley,
 the Respondent, who was a teacher of computer technology/skills at Forest Oak Middle School during the 1996-1997 school year, through February 20, 1997 (with February 19-20, 1997 being the critical time in question).


I.  INTRODUCTION

This Subchapter F case involves a proposal by the Fort Worth I.S.D. ("FWISD" or "Petitioner") to terminate the employment of one of its employees, Christopher Wesley ("Wesley" or "Respondent") on the basis of a credible charge that, (1), on February 19, 1997 -- inside Forest Oak Middle School -- teacher Wesley "had improperly touched a 14-year-old female student on her [clad] b***ocks" [quoting from page 1 of FWISD's post-trial brief], her right b***ock (to be more precise), and, (2), that said touching by Wesley had occurred "deliberately" and "in an offensive, improper, and sexually suggestive way" [quoting from page 12 of FWISD's post-trial brief].  


These Findings of Fact, Conclusions of Law, and Recommendation are made pursuant to this hearing examiner's review, consideration, and analysis of the official record (including admitted testimony, admitted trial exhibits, and the arguments of the attorneys), the live pleadings, in conjunction with review of the parties' post-trial briefs.


Trial of this case was conducted according to the evidence rules, with vigorous litigation efforts professionally exerted by both parties' zealous and competent advocates.  Respondent's Due Process rights (e.g., regarding his contract rights as a continuing contract teacher for FWISD), as well as the non-party witnesses' Due Process rights (e.g., liberty rights, to be free from any undue harassment or unreasonable subpoena compliance mandates), were both intentionally respected and at least minimally safeguarded herein.  The trial transcript and exhibits in this case indicate that the Respondent has received at least a minimal level of Due Process. 


After deciding various credibility/reliability issues, I have weighed and re-weighed and re-weighed the credible evidence to determine what facts -- if any -- have been established to at least a level of the "mere preponderance of the (credible) evidence." 


And, after making such findings of fact (some of which are necessarily implied by statements contained in this and the below "discussion" paragraphs), I analyzed and re-analyzed and re-analyzed what conclusions of law -- if any -- I should make.  


And, after making various conclusions of law, I have relied upon my fact-findings and legal conclusions as a mixed-fact-and-law basis for an ultimate recommendation as to how I opine that this case should be ultimately resolved.


II.  PROCEDURAL  BACKGROUND

The procedural background of this case is, for the most part, shown by the trial exhibits marked as CIHE Exhibit #1 (the Amended Pre-Trial Order); CIHE Exhibit #2 (a multifarious discovery order); CIHE Exhibits #3 (supplemental discovery ruling); CIHE Exhibits #4 and #5 (documenting time-line waiver/modification agreements); and CIHE Exhibit #6 (11-6-1998 letter), and CIHE Exhibit #6 (FWISD's trial pleading, "Petition to Terminate Teacher Contract", admitted solely to document pled allegations as indicated in Tr. @ 230-231).


Footnote #1 to FWISD's "Petitioner's Proposed Findings & Conclusions" requests that another procedure/discovery-related document be added to the record (as another CIHE exhibit), but it is too late for such.  However, this issue is mooted by virtue of the findings below, which findings include a determination that Lori C. is an unreliable, untrustworthy witness, due to some kind of memory problem, aptitude for exaggeration, and/or deception.


III.  INITIAL  DISCUSSION

Statutorily, Petitioner has the burden of proof in this case.  Thus, the Respondent need not prove anything to prevail in this case, since the Petitioner has the burden of proof, as well as the ultimate burden of persuasion.  


However, Petitioner did provide at least a credible prima facie showing of relevant and material testimony at trial -- which trial testimony, if ultimately believed as reliable, credible, and accurate, would effectively prevent this case from being dismissed merely on the grounds of a directed verdict (or similar evidence-based motion).  


In other words, if FWISD's key witnesses told the truth (and that is a very big "if"), Respondent did intentionally victimize a girl student's personal dignity by an act that is tortious and possible criminal.  


Yet, however, if FWISD's key witnesses are materially exaggerating or otherwise lying about what Respondent did and said (and that also is a very big "if"), Respondent did not victimize a girl student, but rather is being falsely accused and defamatorily victimized by her.  


Accordingly, this case is not the kind of case in which all of the witnesses are honestly, reliably, and accurately telling the historic truth about what occurred in the hallway of Forest Oak Middle School on the afternoon of February 19, 1997.  


Some aspects of some witnesses' testimony can be credibly interpreted as involving honest and reasonable mistakes leading to inaccurate testimony, and some aspects of some witnesses' testimony can be credibly interpreted as involving misunderstood or otherwise inadvertent miscommunications in describing events due to confusion or inaccurate usage of vocabulary to describe key events.  


However, the focal conduct that the Respondent is accused of having committed (i.e., an intentional and sneaky touching of a teen-aged female student's b***ocks in the hallway), in conjunction with other directly related conduct and conversations inculpating Respondent (all or virtually all of which was vehemently denied by Respondent) at trial, leads me to conclude that this case cannot be reasonably or credibly resolved apart from at least some level of evaluating accuracy, reliability, and truthfulness of the witnesses, especially as to testimony that is in serious conflict. 


Thus, this case is the kind of case in which the conflicting testimony of the witnesses cannot be reasonably or credibly resolved by concluding that some of the witnesses are merely mistaken as to any falsities that they promoted at trial.  I have concluded that some testimony conflicts are a matter of resolving different interpretations of words reasonably capable of conveying more than one meaning.  These interpretive "conflicts", however, are exceptional in this case; -- the lion's share of the testimony conflicts (i.e., disputed testimony) in this case involve witnesses disagreeing about what was done and/or what was said, all of such disagreements are -- under the circumstances of this case -- only credibly resolved by concluding that someone is exaggerating or deliberately falsifying testimony.  


This case is further complicated by the fact that this is not a classic "swearing match" between just two witnesses (i.e., the teacher Respondent and the teen-aged girl student accuser).  Rather, this case also involves other "swearing match" aspects -- e.g., there is another teen-aged student witness who accuses the teacher's accuser of fabricating the accusation that this case predominantly focuses upon.  Moreover, another witness testified that the Respondent halfway/somewhat confessed to having touched Latrivious in the hallway "on the back", but then "my hand fell".  Respondent denies this as a lying false accusation.


Simply summarized, a teen-aged girl student has accused a male teacher of sneaking up on her in a hallway, in order to touch or rub her bottom, followed by an interchange of words that left the girl with no doubt that the physical contact was both intentional and disrespectful of her female dignity.  Respondent denies this as an absolutely false accusation, a lie with no bit of truth in it.

In this case the accused teacher has repeatedly denied that any such incident ever occurred (excluding the alleged half-confession that Principal Fincher says Respondent gave in February 1997), -- and it reasonable that a falsely accused teacher would vigorously deny false accusations, especially the accusations ad litem.  


If the accusations against Respondent are false, -- and it is highly unlikely that Respondent's accuser could mistakenly accuse Respondent of most of what she has accused him of doing, -- then the student accuser is either a malicious liar or a ludicrously confused misinterpreter/sensationalist exaggerator (regarding an accidental bump in a hallway that carried neither sexual overtones nor conveyed any intended affront to the student's female dignity).  


As noted, to complicate matters further, one witness was a teen-aged girl whose testimony suggested that the student accuser admitted to having deliberately fabricated the touching incident in order to get revenge against the teacher.  This accuser-of-the-accuser testimony had many questionable aspects to it, however, as will be discussed hereinbelow.  Furthermore, the testimony of an adult witness appeared to impeach the reliability and perhaps even the credibility of the teen-aged accuser's teen-aged accuser.  


Also, various exhibits admitted at trial contain probative weight tending to b***ress (support) or to impeach the credibility of some of the testimony of some of the witnesses.  This also will be discussed with some particularity to some degree hereinbelow.


Of course, the above "simple summary" over-simplifies the trial testimony as to all of these above-summarized allegations, but this should suffice to inform the reader that this case's outcome must necessarily be decided -- to a large degree -- on resolving the conflicts of testimony, including an evaluation of which testimony was both reliable and credible.  


For example, Respondent has suggested that Latrivious' accusatory account of what occurred on February 19, 1997, as shown by PX #3, is in hopeless conflict with the account later alleged by Latrivious in her affidavit shown by PX #4.  I disagree.  


The earlier account (PX #3) was a handwritten summary of the incident, written by Latrivious at the direction of Principal Fincher.  Whereas, the later account (PX #4) is a formal affidavit provided after thorough questioning by a police officer, the tone and chronological contextualization of which appears to reflect the level of detail (including circumstantial details relevant to proveability of Respondent's intent) at which the police officer interrogated Latrivious regarding that incident.  


I observed at trial that Latrivious is not a tall girl.  


I judicially notice that she would not have been taller about two years ago (i.e., during February 1997) than she was on January 28, 1999 (when she gave her testimony, with the demonstrative aid of a mannequin).  


Accordingly, the anatomical surface-area of her right b***ock could easily be covered by an adult male's hand, and an adult male's hand could simultaneously touch at least a slight portion of Latrivious' thigh while mostly covering her right b***ock.  


Likewise, if an adult man's hand were in moving contact with her right b***ock, that hand could easily have slightly touched a portion of Latrivious' waist a split-second later, all of which touching which could reasonably give Latrivious the impression that the man's hand was moving upward from her b***ock/waist region toward her ribs/breast area.  


At trial I observed the size of Respondent's hands, and I also carefully observed how Latrivious utilized the (clothed) mannequin as a demonstrative aid, to portray how she recalled her feelings of being touched on the afternoon of February 19, 1997.


Thus, I do not find that there is any substantial conflict between the brief fact-summary, in PX #3, -- and the more detailed fact-recitation, in PX #4.  And, taking into account Latrivious' testimony at trial, in conjunction with her visual demonstrations using the mannequin, I find no meaningful inconsistency.


In Latrivious' testimony she indicated that she regarded what occurred to her on February 19, 1997 as "wrong", as the kind of wrong-doing that the school principal had a right to know about:

   BY MS. UTT:

Q
In response to the questions from your classmates, Latrivious, about this incident, did you tell them about the incident?

A
No, ma'am.

Q
Did you laugh with them about the incident?

A
No, ma'am.

Q
Do you find anything funny about the incident, Latrivious?

A
No, ma'am.

Q
How do you feel about this -- what happened to you?

A
I feel it was wrong.

(Quoting from Tr. @ 73.)  Interestingly, Respondent never testified with similar conviction that doing such an act would be wrong, though he did testify with great conviction that if he did such and act (and got caught), it would jeopardize his 19-year-long career of teaching, as well as various other activities he is involved in.  


In other words, Respondent's most convincing testimony was that he wouldn't want to lose a career over doing such a thing, and he did not testify convincingly that he would not do such a thing because it would be morally wrong to do such a thing.  This contrast in testimony (Latrivious' concern that the touching was wrong vs. Respondent's concern that to do such a such might jeopardize his career) prompted me to pay special attention to the issues of motives, -- an issue that is always very important in a "swearing match" case.  


I also exerted considerable effort to discern whether of not this incident could somehow be an "accident" -- an innocent (or even negligent) "bump" in a crowded hallway, such as might justify a warning (e.g., to "be more careful in the future") but would not justify a discharge from employment.  However, the testimony of the putative victim, if believed, did not easily permit that inference:

Q
Could that touch have been an accident, Latrivious?

A
No, ma'am.

Q
What makes you so sure?

A
Because of the words that he said afterwards.

(Quoting from Tr. @ 73; see also, accord, Tr. @ 48.)  The "words that he said afterwards" refers to Latrivious earlier testimony:

Q
Now what you're calling a cheek,
 that's your b***ocks?
A
Yes, ma'am.

Q
And the hand, was it placed or was there any force behind it or anything?

A
There was a little force, but not too much.

Q
Okay.  And when you first felt somebody -- or something touch you, Latrivious, what did you think?

A
It was a bump.

Q.
Maybe --

A.
Somebody just probably just bumped me on accident.

Q.
And did you do anything about it?

A.
No, ma'am, not right away.

Q.
What happened next?

A.
I felt the hand rub up to the right side of my waist like this.

Q.
So the hand went up your b***ocks and up -- and around your waist?

A.
Yes, ma'am.

Q.
And could -- could you tell which direction the hand was going?

A.
Right up towards my right breast.

Q.
At that point, what did you think?

A.
I thought it was -- it was no accident, not no bump.

Q.
And what did you do next?

A.
I turned around.

Q.
Okay. Which way did you turn around?

A.
To my left side.

Q.
Okay,  Around to this side?

A.
Yes, ma'am.

Q.
So we've turned the mannequin around, and the mannequin is facing the opposite direction from where we started, correct?

A.
Yes, ma'am.

Q.
What -- what was your intention on turning around?

A.
What do you mean?

Q.
What -- why did you turn around?

A.
Oh, because I -- I wanted to see who it was touching on me.

Q.
And when you turned around, who did you see?

A.
Mr. Wesley.

Q.
And how close to you was Mr. Wesley.

A.
About a foot apart.

Q.
Okay.  Can you demonstrate?

A.
I would say about right here.  

Q.
Okay.  And what happened?  What -- what -- what reaction did you have when you saw Mr. Wesley?

A.
I was shocked.

Q.
What happened next?

A.
I asked him what was he doing.

Q.
Can -- is that -- and were those your exact words?

A.
I said, ["]what are you doing?["]

Q.
Did he respond?

A.
Yes, ma'am.

Q.
What did he say?

A.
["]I'm trying to tell you good-bye.["]

Q.
I'm sorry?

A.
["]I'm trying to tell you good-bye.["]

Q.
Okay.  And then what happened?

A.
I said, ["]well, that's not how to tell me good-bye.["]

Q.
Did he move away or did you move away at that point?

A.
No, ma'am.

Q.
You kept your positions?

A.
Yes, ma'am.

Q.
Did -- did he respond when you said ["]that's not how you tell me good-bye["]?

A.
Yes, ma'am.

Q.
What did he say?

A.
He said, ["]that's how I tell my people good-bye.["]

Q.
That's how he tells his people good-bye?

A.
Yes, ma'am.

Q.
Was -- what was his demeanor?  What did he act like?

A.
It was normal.  Like he was all right with what he did.

Q.
Did he apologize at any time --

A.
No.

Q.
-- for touching you?

A.
No, ma'am.

Q.
Did he ever tell you it was an accident?

A.
No, ma'am.

Q.
Did you ever get the feeling that it was an accident?

A.
No, ma'am.

Q.
And why was that?

A.
Because [of] the words that were said after

Q.
The words that were said after the touching?

A.
Yes, ma'am.

Q.
What happened next?

A.
Then I walked away and went to basketball practice.

(Quoting from Tr. @ 45-49.)  Interestingly, in the above-quoted transcript of Latrivious' direct examination, the only time when Latrivious deviates from her typically polite, perspicuous, and responsive answers to Attorney Utt's questions, is when Attorney Utt asked her whether Respondent ever apologized to her for the offensive touching/rubbing [Tr. @ 48], which I now re-quote:

Q.
Was -- what was his demeanor?  What did he act like?

A.
It was normal.  Like he was all right with what he did.

Q.
Did he apologize at any time --

A.
No.

Q.
-- for touching you?

A.
No, ma'am.

Q.
Did he ever tell you it was an accident?

A.
No, ma'am.

Upon consulting my trial notes, which contain impressions related to my observation of facial expressions, eye-contact, tones of voice, and the like, I infer that Latrivious was recalling her sincere disgust and sense of irritation (moral indignation) that she did not receive at least an apology for having been wronged.  At that stage of the trial, of course, I still wondered if she was motivated to falsely accuse Respondent, based upon a classroom discipline-related grudge, or having been embarrassed in class before her peers, or some other motive that could motivate a lie.


In weighing the testimony of disputed events I was concerned about the possible motives of Latrivious, who was Petitioner's key witness, but I was also very concerned and interested in discerning the possible motives of all of the witnesses.  


I also was very concerned about the consistency of the testimony of the witnesses.  


I tried to discern whether any testimony "positions" appeared to be realistic and reliably consistent "stories", -- as opposed to accounts tainted with self-serving exaggerations, sophistic qualifications, implied recall/ memories of observations unlikely to have been made under the circumstances, "losses" of memory about events unlikely to be honestly forgotten (under the circumstances), truth-skirting evasiveness tactics, and/or recent fabrications. 


The overall impression that Respondent's testimony (with his tones of voice, body language, evasive unresponsiveness to cross-examination on key points, etc.) gave to me was that he was hiding the truth as he knew it from me.
  


Interestingly, he also did not appear -- from his testimony or body language (during critical portions of his own testimony, as well as during critical portions of other witnesses' testimony) recoil at the thought of sneaking a "feel" of Latrivious' bottom.  Rather, I got the strong impression that Respondent certainly wouldn't want to do such an act only if he thought that he would get caught (and actually have to pay serious consequences for doing such an act).  This troubled me as I weighed the testimony and as I examined the "blueprint" of the school hallway, since it appears that a teacher who desired to commit such an offense would be able to do so without being seen by witnesses if the "choreography" occurred exactly as it was described by Latrivious, with such being b***ressed by certain cross-examination testimony of Respondent.


It is hard to verbalize on this page the impressions left by facial expressions, tones and slight quivers in voices (suggesting verisimilitude implications), and testimonial "mental block"-like inconsistencies, etc., other than to say that I was left with the distinct impression that Latrivious W. was a truthful, sincere, responsive, and caring-about-what's-right kind of witness, as was also Mr. Fincher.  


I dislike coming to this conclusion (I would much prefer to honestly conclude that this whole incident was an "accident" in a crowded hallway, followed by a misunderstood and/or misheard verbal interchange between Respondent and Latrivious), -- but the clear and convincing weight of the evidence admitted in this case has, -- to a degree considerably higher than a mere preponderance of the credible evidence, -- imposed upon me the distinct and opposite impression, -- i.e., I have been thoroughly convinced by the trial testimony, in conjunction with the admitted trial exhibits, that the Respondent has not owned up to the material truth in this case.  


The testimony of FWISD's key fact witnesses, Latrivious and Mr. Fincher, is solid and appears totally sincere and reliable.  However, the testimony of Respondent, as well as that of his other key witness (Lori), never seemed "solid" or reliable, but appeared to frequently shift in key factual details and appeared unshakably motive-dominated.


IV.  FINDINGS  OF  FACT
1.
FWISD's key witness, Latrivious, was a former student in Respondent's computer technology class at Forest Oaks Middle School during the "first semester" , which was the school year immediately prior to the 1996-1997 school year during which Latrivious accused Respondent of sneakily touching her bottom in the school's hallway.  Latrivious has a name that is unusual;
 it is not easy for me to believe that a teacher who taught her would completely forget that he taught a girl named "Latrivious", especially if forgetting her name completely is supposed to have occurred within a school year of having taught her.  

2.
Latrivious is a pretty girl who exemplifies good manners, poise, responsiveness to questions, an appreciation for the dignity and seriousness of Subchapter F proceedings, and whose speech was at least sufficiently perspicuous and loud so as to dispel any notion that her protest would have likely been inaudible.  (This observation of mine is intended to contradict the suggestion, in the record, that Latrivious was so habitually "soft-spoken" that her words to a man one foot away (as she then realized that she was experiencing a clandestine b***ocks-fondling attempt), -- "what are you doing?"  -- would be misheard by the wrongdoer as a timid and unrecognizable greeting, rather than as a confrontational protest.)

3.
All of the documentary evidence at trial indicated that Latrivious never received an infraction or other demerit-like discipline from Respondent during the time she was a student in his class.  Respondent had no record or specific recall of Latrivious ever having received an infraction or other demerit-like disciple while she was a student in Respondent's class.  Accordingly, there never was any basis for ascribing a "revenge" motive to Latrivious. 

4.
I find that Latrivious did not fabricate that she was approached from behind in the school's hallway, and I find that Latrivious did not fabricate her memory of being touched on her right b***ock by the right hand of a man who surprisingly turned out to be her former teacher, namely, Respondent.

5.
I find that Respondent intentionally and deliberately sneaked up behind Latrivious in the hallway of Forest Oak Middle School on the afternoon of February 19, 1997, in order to touch (or rub) her b***ocks (in particular, her right b***ock), in a manner unlikely to be witnessed by anyone else in that hallway.

6.
I find that Respondent did intentionally, deliberately, and sneakily touch Latrivious in the hallway of Forest Oak Middle School on the afternoon of February 19, 1997, on her right b***ock, in a manner unlikely to be witnessed by others in that hallway.

7.
At first, when Respondent touched Latrivious' right b***ock (from behind her) with his right hand, Latrivious sensed something like a "bump", but she noticed, on her turning to see who was touching her bottom (and why), -- that Respondent was the only person close enough to have been the one who was touching (or rubbing) her bottom from behind her.  His words then confirmed that he was the one who was feeling Latrivious' bottom, and that this touching or rubbing was not accident.  

8.
I specifically find that Latrivious' description of the February 19, 1997 incident, as quoted herebelow, is true: 

Q
Now what you're calling a cheek, that's your b***ocks?
A
Yes, ma'am.

Q
And the hand, was it placed or was there any force behind it or anything?

A
There was a little force, but not too much.

Q
Okay.  And when you first felt somebody -- or something touch you, Latrivious, what did you think?

A
It was a bump.

Q.
Maybe --

A.
Somebody just probably just bumped me on accident.

Q.
And did you do anything about it?

A.
No, ma'am, not right away.

Q.
What happened next?

A.
I felt the hand rub up to the right side of my waist like this.

Q.
So the hand went up your b***ocks and up -- and around your waist?

A.
Yes, ma'am.

Q.
And could -- could you tell which direction the hand was going?

A.
Right up towards my right breast.

Q.
At that point, what did you think?

A.
I thought it was -- it was no accident, not no bump.

Q.
And what did you do next?

A.
I turned around.

Q.
Okay. Which way did you turn around?

A.
To my left side.

Q.
Okay,  Around to this side?

A.
Yes, ma'am.

Q.
So we've turned the mannequin around, and the mannequin is facing the opposite direction from where we started, correct?

A.
Yes, ma'am.

Q.
What -- what was your intention on turning around?

A.
What do you mean?

Q.
What -- why did you turn around?

A.
Oh, because I -- I wanted to see who it was touching on me.

Q.
And when you turned around, who did you see?

A.
Mr. Wesley.

Q.
And how close to you was Mr. Wesley.

A.
About a foot apart.

Q.
Okay.  Can you demonstrate?

A.
I would say about right here.  

Q.
Okay.  And what happened?  What -- what -- what reaction did you have when you saw Mr. Wesley?

A.
I was shocked.

Q.
What happened next?

A.
I asked him what was he doing.

Q.
Can -- is that -- and were those your exact words?

A.
I said, ["]what are you doing?["]

Q.
Did he respond?

A.
Yes, ma'am.

Q.
What did he say?

A.
["]I'm trying to tell you good-bye.["]

Q.
I'm sorry?

A.
["]I'm trying to tell you good-bye.["]

Q.
Okay.  And then what happened?

A.
I said, ["]well, that's not how to tell me good-bye.["]

Q.
Did he move away or did you move away at that point?

A.
No, ma'am.

Q.
You kept your positions?

A.
Yes, ma'am.

Q.
Did -- did he respond when you said ["]that's not how you tell me good-bye["]?

A.
Yes, ma'am.

Q.
What did he say?

A.
He said, ["]that's how I tell my people good-bye.["]

Q.
That's how he tells his people good-bye?

A.
Yes, ma'am.

Q.
Was -- what was his demeanor?  What did he act like?

A.
It was normal.  Like he was all right with what he did.

Q.
Did he apologize at any time --

A.
No.

Q.
-- for touching you?

A.
No, ma'am.

Q.
Did he ever tell you it was an accident?

A.
No, ma'am.

Q.
Did you ever get the feeling that it was an accident?

A.
No, ma'am.

Q.
And why was that?

A.
Because [of] the words that were said after

Q.
The words that were said after the touching?

A.
Yes, ma'am.

Q.
What happened next?

A.
Then I walked away and went to basketball practice.

(Quoting from Tr. @ 45-49.)  

9.
I find that Latrivious told a friend about the incident involving Respondent sneakily feeling her bottom in the hallway, but that friend acted as though it was "no big deal".  Latrivious then decided to avoid telling anyone about this incident until she had a chance to report the matter to her mother.  

10.
Latrivious' intention of reporting this incident to her mother during the evening of February 19, 1997 was interrupted (and side-tracked) by an automobile accident which resulted in a close family relative being sent to an intensive care unit of a local hospital for a matter of an hour or more.  This (extended) family emergency so complicated the events of that evening that Latrivious did not follow through on her earlier intention of reporting the incident to her mother during the evening of February 19, 1997. 

11.
Latrivious did attend school the next day (February 20, 1997), with her mind probably focusing on a combination of the traumatic car accident-related events of the prior day, the hallway incident, and the daily activities and ongoing academic and social events of school during the morning of February 20, 1997.
  Before school was over on February 20, 1997, however, she decided to speak to the principal of the school about the prior day's hallway incident, and she took reasonable steps to do so.  Thus, the timing and manner of Latrivious' reporting of the hallway incident are quite credible and understandable, in light of the totality of the circumstances.

12.
I find -- Lori C.'s testimony notwithstanding -- that Latrivious never said that she was "lying" to avenge an infraction she received from Respondent.  I find that Latrivious never impliedly admitted to being a false accuser by laughing at a basketball game or by any other form of communication that Lori C. claims to have heard.  

13.
The totality of Lori C.'s testimony does not "pass the smell test".  Lori C. is an unreliable, untrustworthy witness, perhaps due to some kind of memory problem (e.g., perhaps she has a grossly reckless disregard for truthfully remembering and communicating her observations), an aptitude toward reckless speculation, a bent toward grossly negligent exaggeration, and/or a jealousy-motivated willingness to falsely accuse a girl who is more popular than herself.  Lori C. is clever enough to quickly "adjust" to cross-examination questions that appeared to impeach the prior behavior of her mother (with respect to whether Lori's mother ever shared confidentiality-protected information with Lori), but her quickness and cleverness as a witness did not prevent her from hopelessly contradicting her own unreliable testimony repeatedly.  In sum, her tale of a basketball game incident, whereat she supposedly overheard Latrivious admitting to lying (about Respondent) included this line of testimony:

Q
On February the 20th, 1997, Latrivious W. gave a statement to the School District and to the principal of the school at Forest Hill (sic), Mr. Fincher, that said 



"Yesterday  after  school  Mr.  Wesley  came  behind  me  and  touched  me  on  my  b***  and  rubbed  up  to  my  waist."

Do you -- have you ever heard Latrivious W. talk about that statement, about those allegations?
[contrasting font supplied]


[FWISD's hearsay objection was overruled, per Evidence Rule 803(24)


-- in conjunction with an affidavit (PX #4) being admitted,


due to the withdrawal of Respondent's objection thereto]

A
It was a basketball game, a boys basketball game that I went to.  And I was sitting on the bleachers.  The bleachers at our school are stacked, and I sat on the bottom bleacher.  And Latrivious and her friends were above us -- well, above me.  And they were talking about the subject, and one of her friends asked what happened.

[another FWISD hearsay objection was overruled, since the


hearsay was not offered to prove the truth of the matter]

THE WITNESS:


Okay.  Her [i.e., Latrivious] and her friends were talking about what happened, and one of her friends asked her what happened with the situation or whatever.  And she said, well, he made me mad, so I lied about it.  He made me mad because he wrote me an infraction that day or whatever.  [underlining supplied]  And he -- she said she lied to get back at him.

BY MR. BODIN:



You're sure that the statement was made by Latrivious?

A
Uh-huh.

Q
Yes?

A
Yes.
(Quoting Tr. @ 250, and continuing @ 259-260.)

14.
The only credible evidence (admitted at trial) showed that Latrivious was not then a student in Respondent's class, so Latrivious could not have "that day" received an "infraction" from him, triggering a revenge motive to falsely accuse him.  (In fact, Respondent testified that on February 20, 1997 he did not know who "Latrivious" was!)  

15.
Moreover, the only credible evidence showed that Latrivious was never given an "infraction" by Respondent, so Latrivious could not have "that day" received an "infraction" from him, triggering a revenge motive to falsely accuse him.  What Lori says she heard Latrivious say -- within a week or two of February 19, 1997 -- is therefore not believable.  And, because this so-called "overhead" conversation is not believable, how then can I avoid concluding that Lori C. is fabricating a lie?  It is unlikely that Lori C. is 100% mistaken; so, if Lori C. thinks (or says) that she heard such a conversation that never could have existed, what then can be the explanation for such a mysterious "memory" on such a serious issue?  

16.
Impeaching Lori's credibility as a witness, and muddying the verisimilitude of Lori's testimony further, is the obvious contrast that her at-trial testimony has with the story she related to her mother prior to trial -- in what appears to be a classic instance of "recent fabrication".  Lori thus appears to have drastically "mushroomed" the above-quoted testimony from her earlier story that a friend of Latrivious asked if Latrivious had lied to get the Respondent in trouble, and that Latrivious' response to that query supposedly just a laugh, but no words.  (Compare Tr. @ 250, 259-260, 268-270, of Lori C.'s own testimony, with Tr. @ 285-286, of Lori's mother's testimony.)  

17.
This line of Lori's mother's testimony should illustrate the credibility problems that emit from Lori C.'s "mushrooming" story:
Q
Do you remember telling me when I asked you what -- what Lori would be testifying to?  I think you told me that your daughter told you that she overheard Latrivious and some girls talking about these allegations.  Nd when the girls questioned her closely and said you're making it up, that Latrivious made no response except to laugh?

A
Right.

Q
Okay.  SO far as you know, the first time Lori told you about this, she didn't say what she said today?

A
Yeah.  She said what she said today the first time she -- she told me about it -- th every first time she told me about it.  Then when she talked to me again about it, you know, later on, she said, well -- I said, well, what did Latrivious say?  She said, well, she just kind of laughed.  Okay.  So, you know, that was not right when -- when it had happened.  When it happened, she told me Latrivious said something.

Q
Okay.  But what do you -- so, first she told you Latrivious laughed?

A
No.

Q
Okay.

A
That she said something.

Q
That she said something?

A
Uh-huh.

Q
DO you remember what it is that she told you she said?

A
No, I can't remember that.

Q
And then she told you that Latrivious just laughed, without admitting or denying?

A
Uh-huh.

Q
And this conversation was overheard just shortly after the incident occurred; is that correct?

A
Uh-huh.

Q
And, in fact, you had talked to Mr. Wesley about this incident and counseled him about what to do about it?

A
Well, he had come to me and -- and to get -- you know, in concern with what to do, okay.  Being that I was a UEA
 rep, I gave him -- you know, I just gave him the number of the UEA person to contact.
(Quoting Tr. @ 285-287, involving testimony of Lori's mother.)

18.
I find that Lori C.'s willingness to lie under oath in this Subchapter F proceeding is directly related to her being jealous of Latrivious' popularity,
 as contrasted with Lori's self-admitted unpopularity
 (which is further complicated by her evidence-free fear of being "attacked" or "retaliated" against by "anybody" whom Latrivious could "send out" to "attack" Lori,
 -- although this paranoia about her "safety" is interpreted by her own mother as a merely a "credibility" loss fear).

19.
I find that Mr. Fincher, who was the principal at the middle school during February 1997, truthfully testified that Respondent somewhat confessed or admitted to an accidental kind of touching, involving a pat-like touching on the girl's back, followed by an accidental falling of the teacher's hand, so that an accidental pat on her bottom occurred (which Respondent said he "didn't mean").  

20.
Kenneth Fincher recalls hearing Respondent first deny having any kind of encounter in the hallway with Latrivious, including a denial that he even knew who she was, followed by a second story that he did recall her as a former student whom he greeted in the hallway by patting her on her back -- but that his hand kind of "fell down" (and thus could have touched her bottom), -- but that any such touching of Latrivious' bottom was an accident for which Respondent was very sorry:

  BY MS. UTT:

Q
Well, the second -- the second version of the story is that there was some contact; is that correct?

A
Yes.

Q
Did he have any other versions of -- of what happened?

A
Yes.

Q
And what was that?

A
Well, the original version was he didn't even know the young lady.  When I first inquired about it, it was he didn't know the young lady.  I mean, he didn't know who I was talking about.

Q
Okay.  I think you told us about that.  And then you told us about his second version.  Were there any other versions of what happened?

A
From Mr. Wesley?

Q
Yes, sir.

A
He finally admitted that the young lady had been one of his former students, that he encountered her in the hall and he touched her on the back, and then his hand fell down.  But he never said anything other than that.

Q
Based upon your understanding about what Mr. Wesley was describing to you of this encounter, did -- did you make any decisions about what step to take next?

A
Yes, I did.

Q
And what -- what was the basis of your decision?

A
Based upon the two different versions of the stories that had been told.  One was that he had never encountered the young lady.  Then he told me he did encounter her in the hall, and finally admitted to the fact that she was a former student.  This was the second semester.  She had been in his class first semester.

Q
So what did you do next?  

A
I called Bruce Wyckoff.  I called student affairs, and then I called Bruce Wyckoff.

Q
Okay.  Did you tell Mr. Wesley anything about what you had planned to do?

A
Yes.  He went back to class.  Then I went back and got him out of class and told him that he needed to see Bruce Wyckoff -- he needed to report to Bruce Wyckoff's office after school.  It was like ten minutes or so before the end of the school day.

Q
So did you have that conversation in the hallway or in your office or in -- [?]

A
We had that conversation in my office.  Both times he was in my -- both times he was in my office.

Q
When you informed Mr. Wesley that he would have to report down to administration, what was his reaction?

A
He broke down and cried and made some comments about being concerned about his mom and his wife knowing we were accusing him of.  That concerned him greatly.

Q
Did he make any further explanations about the incident?

A
He did.  When he was crying, he said ["]I didn't mean it, I didn't mean it.["]  I did hear that.  I remember -- I recall that vividly.

Q
Did he give you any other explanations about possible motives for the allegations?

A
No.

(Quoting Tr. @ 120-123.)  I have determined that Kenneth Fincher testified truthfully, on the issues quoted hereinabove, and so I have also determined that Respondent once halfway admitted to his touching Latrivious (on February 19, 1997) on her bottom, in a manner that shows that Respondent lied so as to avoid accepting responsibility for mishandling his encounter with Latrivious.  

21.
I also disbelieve that Respondent "didn't mean it", because I find that if the touching encounter truly were just an accident in a crowded hallway (which he "didn't mean" to occur), the Respondent would have been quick to say so, and apologize for such unintended conduct, rather than furtively and unpersuasively denying (in the second semester) that he could not even recall who "Latrivious" was -- despite her having been his student during the first semester.

22.
I find that Principal Fincher was truthfully recalling the initial denial of Respondent, followed by a change-of-story prompted by Principal Fincher's confronting Respondent with school records proving that Latrivious had been one of Respondent's students during the first semester.  

23.
In other words, when Respondent's earliest defense proved suspect, because it involved him denying that he had ever heard of a female student with a name like "Latrivious", he "re-grouped" to fabricate a CYA
-defense that he could now remember the girl, and (with his memory starting to kick in, all of a sudden) he could now also recall having touched her back in the hallway, followed by an unintended touching of her bottom when his hand "fell down" from touching her back.  

24.
Because I find that Mr. Fincher's memory of his February 20, 1997 confrontation with Respondent is an accurate memory, I find that Respondent then partially admitted (on February 20, 1997) that his hand, as he was intentionally touching Latrivious on her low back, also touched Latrivious' bottom on February 19, 1997.

25.
On several important occasions at trial it appeared that Respondent was answering (or failing to answer) cross-examination questions so evasively that the only reasonable inference from such evasion is that Respondent was furtively trying to avoid the truth.  I find that Respondent was not telling "the truth, the whole truth, and nothing but the truth"
 -- regarding what occurred on February 19, 1997, as well as regarding what occurred on February 20, 1997.

26.
By way of contrast, I never noticed any hint of evasiveness in the testimony of either Latrivious or Mr. Fincher, despite the fact that both of those witnesses were masterfully cross-examined by Respondent's counsel.  This b***resses my determination that both Latrivious and Mr. Fincher were telling the truth (without any sophistic "shading" or evasiveness) as to all material aspects of their respective testimonies.

27.
I find no credible evidence in the record of any sufficient motive for Latrivious to falsely accuse Respondent of sneaking up behind her to feel her bottom.

28.
I find no credible evidence in the record of any sufficient motive for Mr. Fincher to falsely accuse Respondent of first denying all of the incident, and then later admitting that he touched Latrivious' back but then his hand "fell down" (in an accidental manner for which Respondent was very sorry).

29.
I find various pieces of evidence in the record suggesting that Respondent had and has a motive to evasively mislead and even to flatly lie about what occurred to Latrivious in the hallway on February 19, 1997.  Respondent's testimony convincingly communicated that he did not want to have a record of having committed the action Latrivious accused him of, but Respondent's testimony was the opposite of convincing as to whether he would do the action Latrivious accused him of doing.  

30.
I am now convinced from Respondent's own testimony -- which contained evasiveness in responses (and in body language) at trial, and which contained alleged facts that are inconsistent with unchallenged trial exhibits (such as the trial exhibit showing location of lockers, etc.
) -- that he is both capable of what Latrivious accused him of doing, and that he in fact did do what Latrivious accused him of doing, and that he panicked (and tried to re-group with a revised defense) when he saw that he was likely to experience serious employment-related (and other) consequences were headed his way.

31.
I am also convinced that all or virtually all of the trial testimony of Latrivious is truthful, accurate, perspicuous, and motivated by a legitimate concern for her feminine dignity, a concern for the public morality of how male teachers relate to female junior high students, and for truth.  

32.
I found no credible evidence that Latrivious held or acted on an improper desire to hurt Respondent's career, as revenge for him imputing a behavior infraction to her or for any other agonistic grudge.

33.
Based on the credible evidence admitted in this case, I find that there existed no motive for Latrivious to falsely accuse Respondent of his sneakily feeling of her bottom in the hallway, followed by her recalling a conversation that indicated that his doing so was both intentional and was intended as an improper form of personal communication.

34.
Based on the credible evidence admitted in this case, I find that there existed no accident or miscommunication in the hallway, i.e., there was no accidental bumping of Respondent's hand onto the right b***ock of Latrivious from behind.

35.
Based on the credible evidence admitted in this case, I find that the exchange of her and his words that immediately followed the touching event was not an example of soft-spoken words that were not correctly heard and thus could have been confusingly replied to.  Rather, I find that Latrivious' description of the touching event, as well as her description of the verbal exchange that followed, is an accurate account of what occurred.

36.
FWISD's administrator/expert, Bruce Wyckoff, credibly and persuasively testified in the form of expert opinions based upon hypothetical fact scenarios, including expert testimony that the alleged conduct of Respondent (if such were determined to have actually occurred as per Latrivious' trial testimony) justified the sanction of employment termination.  

37.
In other words, administrator/expert Bruce Wyckoff opined that if Respondent really did do what Latrivious accuses Respondent of having done (i.e., what Latrivious testified to at trial), then -- in Mr. Wyckoff's opinion, based upon his familiarity with the applicable standards of professional conduct for FWISD teachers, -- Respondent should be terminated (as opposed to being warned, suspended without pay, or some other sanction).  

38.
I am seriously impressed by Mr. Wyckoff's hypothetical-based opinion on this issue, since he is extremely involved in and familiar with the applicable standards of professional conduct of FWISD, and is further experienced professionally as a former union rep for the Fort Worth Classroom Teachers Association.

39.
At trial Mr. Wyckoff testified about his personal involvement in this case,
 as well as the specific professional standards of conduct that he concluded were at issue in this case that were relevant to the Respondent's "continuing contract" (see PX #5)
.  

40.
Mr. Wyckoff, at trial, specifically identified those standards in conjunction with identifying official FWISD documents, by trial testimony
 or by cross-reference, in documents that he originally drafted the rough draft of:


(a)
PX #6,
 the 10-13-1998 recommendation memorandum, from Dr. Phillip E. Peregrine to Guy Manny and the Board of Education, and approved by Associate Superintendent Hardy Murphy, citing specific standards of professional conduct that Respondent was accused of violating, -- including DH (LOCAL) performance-related misconduct, DE(E)-related unethical misconduct, and DHC (LOCAL)-related sexual harassment-oriented misconduct;


(b)
PX #7,
 showing DHC (LOCAL) standards pertinent to EMPLOYEE STANDARDS OF CONDUCT [regarding] SEXUAL HARASSMENT / SEXUAL ABUSE, which is summarized as:



"Sexual Harassment of Employees/Students can be discrimination on the basis of sex under Title IX";


(c)
PX #8,
 Code of Ethics and Standard Practices for Texas Educators, apparently alluded to in PX #6 and PX #10;


(d)
PX #9,
 DH (LOCAL) standard regarding violations and disciplinary actions therefor, including termination, alluded to in PX #6 and PX #10; and


(e)
PX #10,
 the 10-14-1998 notice of intent to seek discharge of Respondent (if the charges are proven true), from Gary J. Manny (as President of the FWISD Board of Education), citing specific standards of professional conduct that Respondent was accused of violating, -- including DH (LOCAL) performance-related misconduct, DE(E)-related unethical misconduct, and DHC (LOCAL)-related sexual harassment-oriented misconduct.

41.
After discussing the various standards that appeared most relevant to this case, Mr. Wyckoff was asked the following hypothetical-based opinion question, followed a sustained objection of Respondent's counsel, -- as is quoted herebelow:

Q
And in your opinion, Mr. Wyckoff, did Mr. Wesley's conduct in this incident breach the Board policies cited in the Board's letter of October 14th [of 1998 -- identified as PX #10]?

[discussion and objection about propriety of the question as


posed to Mr. Wyckoff, regarding my fact-finder role, etc.]

THE COURT:


Objection [of Respondent's counsel] is sustained.  I think that a predicate has not yet been laid for an ultimate opinion like that.  I think that if you were going to try to ask an opinion question like that, you would -- you would have to provide a hypothetical as your predicate and then ask for any opinion on that.  An opinion based on -- relying on such and such to be -- sort of a -- if such and such is assumed, then what would be your opinion[?]  I think at this point I would need a predicate like that.

MS. UTT:


Judge, what he's laid is everything that he did to form his opinion.  I'm not sure what else we need to present to show the basis of the opinion we're -- we're going to elicit.  I guess I don't understand your --

THE COURT:


Okay.  Well, tell me again what your question is, how you wanted to word it.

MS. UTT:


I wanted to word it, in your opinion, did Mr. Wesley's conduct, in the sense that it breached the Board policies cited in his letter that he conducted -- or that he composed, rather?

TH COURT:


Okay.

MR BODIN:


The thrust of my objection is he doesn't know.  You can ask him if it is true what is alleged Mr. Wesley did occurred.  If that actually happened, did that conduct violate these particular policies.  I would not have an objection.

THE COURT:


Right.  I think that's a  --  I think I'm on the same wavelength []as Mr. Bodin
 on that.  If your question was ["]if you assumed blah, blah, blah, then do you have an opinion.  And if so, what is it.["]  I don't think that Respondent's Counsel has an objection to that, and I don't think I would have a problem with it either.  Otherwise it looks like the wording of your sentence is, in effect, trying to impose upon Mr. Wyckoff the role of ultimate factfinder, and that's not his role in this proceeding.


[more discussion about using a hypothetical-based question,


to avoid treating Mr. Wyckoff as a hearing examiner]

MS. UTT:


Mr. Wyckoff, if we can assume that the testimony that you heard from the young lady this morning [NOTE: this could only be a reference to Latrivious, as she was the only female witness on the morning of January 28, 1999 -- as Tr. @ 164 indicates
] were all true, would Mr. Wesley's conduct in that situation be a breach of District policies?

A
Yes.

Q
And would that breach of District policies be good cause to terminate?

A
Yes.

Q
And it -- would it then be your opinion that Mr. Wesley should be terminated?

A
Yes.

MS. UTT:


Pass the witness. 
(Quoting Tr. @ 206, @ 208, and @ 23-214.)

42.
I place great weight on the professional experience and expertise of Mr. Wyckoff in matters involving familiarity with the policies of FWISD, based upon his testimony (which was b***ressed by the testimony of others, e.g., Mr. Fincher), in conjunction with the exhibits he identified and testified about.  

43.
I find that there is good cause for terminating Respondent if the material testimony of Latrivious is substantially true.  

44.
And, since I find that the material testimony of Latrivious is substantially true, I thus also find that I agree with and adopt the ultimate opinion (as more fully discussed elsewhere herein) of Mr. Wyckoff, i.e., there is good cause for Respondent to be terminated and he should be terminated.

45.
I have also given great thought to what recommendation I should make in this case, based upon evidence in this case that was not explicitly testified about by Mr. Wyckoff.  My recommendation is based upon the totality of the admitted evidence, as well as my fact-findings and legal conclusions, of course, and the logical implications of that evidence and those determinations.  

46.
For instance, it bothers me greatly that I am forced, by the overwhelming weight of the credible evidence, to find that the Respondent is a deceptive man who has done what Latrivious has accused him of, and that he has utilized the Subchapter F process for self-serving deceit on this tribunal.  

47.
This may seem to be a harsh conclusion of logic, yet the credible evidence that I have seen and heard (after much thought, and many hours of reviewing my trial notes in conjunction with the trial transcript and exhibits) provides me with no other reasonable or believable option regarding the truth in this case.

48.
From the start I knew that this case would be tragedy -- I knew it must be: (a) a tragedy of deliberately false accusation, or (b) a tragedy of unintentionally false accusation, or (c) a tragedy of a true and accurate accusation, or (d) some kind of a procedural tragedy in which it would be unclear or doubtful as to who/what the real problem was.  

49.
So, based upon the rules of evidence and Due Process standards, I was committed to siding with the Respondent initially, because FWISD must fully carry its burden of proof or else I must ultimately side with Respondent.  Thus, I began this case with the attitude that Respondent was the presumed "winner", unless and until that presumption was convincingly reb***ed by a satisfactory showing that tragedy option "(c)" was true.  

50.
I am thoroughly convinced that this case is a tragedy of a true and accurate accusation, and that the truth of Latrivious' accusation, combined with other relevant evidence at trial, shows that the standards Mr. Wyckoff testified (and wrote) about were very seriously violated by Respondent, and that those very serious violations justify Respondent's discharge.

51.
This is not a case of a teacher whose unresisted impulse to feel a teen-aged girl student's bottom was immediately followed by shame, confession, and a repentant attitude of "I'll never be so demeaning and careless again in the future -- I'll never let myself do this ever again".  Rather, in this case, there was a series of evasive denial responses -- that Respondent could not have felt Latrivious' bottom in the hallway, because Respondent then could not remember her by name (as if this somehow negated the possibility that any girl who was touched in such a manner in the hallway could have been named Latrivious).  

52.
Accordingly, I find that it is in the best interests of FWISD and of its minor students that FWISD terminate Respondent from any employment that would involve interaction with minors.


V.  CONCLUSIONS  OF  LAW
1.
Respondent did intentionally, deliberately, and sneakily touch Latrivious in the hallway of Forest Oak Middle School on the afternoon of February 19, 1997 (in particular, her right b***ock), in a manner calculated so as to be unlikely to be witnessed by anyone else in that hallway, -- and that such deliberate touching was unprofessional, uncalled-for, unjustified, inexcusable, not legally authorized, offensive, disrespectful of Latrivious' female dignity, sexually-oriented, a quick yet not insignificant instance of sexual harassment, accompanied by interpretive words that prove that the touching was (on Respondent's part) voluntary, calculated, deliberate, and intended as an expression of personal affection.

2.
Since I have determined that virtually all of Latrivious' trial testimony is credible, reliable, accurate, consistent, and true, -- and since I have concluded that the most important portions of Respondent's trial testimony is misleading, unreliably evasive, inaccurate, and false, -- I conclude that the Respondent did intentionally and sneakily committed the improper, sexually suggestive, demeaning, offensive, insulting, inexcusable touching (or rubbing) of Latrivious b***ocks in the hallway of Forest Oak Middle School on February 19, 1997, -- in violation of Latrivious' personal dignity, -- and in violation of various FWISD standards of conduct (applicable to teachers such as Respondent).  

3.
Latrivious' parents did not send Latrivious to middle school on February 19, 1997 for the purpose of allowing a male teacher (Respondent or any other male teacher) to sneak up behind her in the hallway so as to feel her right b***ock in a manner that it would be difficult for there to be any witnesses of such touching.

4.
Respondent had no right to be careless so as to allow himself to negligently touch a 14-year-old girl's b***ocks in a school hallway, -- accordingly (a fortiori), Respondent certainly had no right to sneakily and intentionally cause himself to deliberately touch and feel a 14-year-old girl's b***ocks in a school hallway.  Such a touching was offensive, degrading, sexually suggestive, inexcusable, and violative of Latrivious personal dignity rights (i.e., what the common law would call the tort of "battery").

5.
As specifically regards this Subchapter F context, I further conclude that Respondent has violated the following standards: 

(a)
DHC (LOCAL) standards, shown by PX #7,
, pertinent to EMPLOYEE STANDARDS OF CONDUCT [regarding] SEXUAL HARASSMENT / SEXUAL ABUSE, which is summarized as:



"Sexual Harassment of Employees/Students can be discrimination on the basis of sex under Title IX" --



because Respondent engaged in conduct constituting sexual harassment or sexual advances, and other oral and physical conduct of a sexual nature, -- in that his touching Latrivious was a sexually oriented "advance", involving "physical conduct" of a sexually suggestive nature (that violated Latrivious' bodily and personal dignity), and was moreso exacerbated by Respondent's flippant oral comments which further demeaned Latrivious' female dignity and privacy rights to have her (clad) bottom left alone/untouched by Respondent.

(b)
the Code of Ethics and Standard Practices for Texas Educators, shown by PX #8,
 as applied via DH(E) ("Employees Standards of Conduct, Principal IV:  Ethical Conduct Toward Students"), and apparently alluded to in Pxs #6 and #10 --



because Respondent, as an educator, intentionally failed to make a reasonable effort to protect Latrivious from a condition that was detrimental to her learning and mental health, -- in that Respondent's sneaky and brazen touching and rubbing of Latrivious privacy-deserving body would most likely produce a very serious emotional distraction that would impair her ability to learn at school, and would most likely result in her missing time form classroom instruction as she used time to defend her female dignity rights, as well as most likely producing a mental anguish situation (NOTE:  whether it ultimately did or did not is not dispositive of whether this affirmative duty was breached by Respondent) that would very likely be unjustifiably and unnecessarily detrimental to Latrivious' mental health and emotional well-being.
(e)
DH (LOCAL) standards, shown by PX #9,
 regarding violations and disciplinary actions therefor, including termination, as alluded to in PX #6 and PX #10, --



because this standard incorporates the above-noted standards, as well as the continuing contract standards (e.g., ¶5, regarding the duty to use best efforts; ¶6(7), regarding "good cause") that were violated by Respondent's touching/rubbing misconduct.

6.
There is no good reason, on the evidence in this case, to suggest that FWISD could in good conscience subject the minor students (especially the girls, or any boys who would look to a male teacher as a role-model of sorts) to the classroom instruction, custody, and care of a teacher who would do what I am convinced Respondent did to Latrivious on February 19, 1997.

7.
Because it is in the best interests of FWISD and of its minor students that FWISD terminate Respondent from any employment that would involve interaction with minors, FWISD has shown good cause to justify terminating FWISD's employment contract with Respondent.

8.
So long as this document is FAXed and mailed
 today and/or tomorrow, to the TEA (in Austin) and to the parties' respective counsel, this document will have been issued and served timely.


VI.  FURTHER DISCUSSION

I realize that a negative fact-finding for Respondent could potentially jeopardize not only Respondent's teaching career, but also his side-line activities which routinely involve interaction with 12-year-old and older teen-aged girls (e.g., coaching teen-aged girls in swimming, teaching drivers ed to teens, etc.
).  

Although the many years of Respondent's extra-curricular chaperoning and social organization activities with young girls can be viewed as evidence of why Respondent would not be motivated to do the act he is accused of
 (i.e., because he knew he would be risking his professional/employment reputation and thus also his potential opportunities and/or side-line incomes from serving as a cheerleader chaperone, swimming coach, drivers' ed. teacher, etc.), it is also fair to recognize that because of Respondent's pecuniary interests (e.g., his full-time and side-line incomes), it is also true that Respondent could be tempted to lie about whether he did do the act in the hallway  that he is accused of doing, especially if the act was committed in a sneaky manner that was unlikely to be clearly witnessed by any third persons.  


The two different motives noted above, which can be weighed at opposite poles of my critical fact-finding, are not direct proof of whether the alleged act occurred or not.  I have merely recognized these two potential motives for the purpose of identifying that Respondent's constant interaction with young teen-aged girls, in the classrooms, on field trips, at swimming events, in drivers education contexts, as a chaperone for cheerleading events, at slumber parties hosted by his wife and himself, etc., can be evidence of why Respondent did not do the alleged act -- yet may also be evidence of why Respondent would be tempted to lie about whether he did the alleged act.


VII.  RECOMMENDATION

The FWISD has been paying Respondent for more than two years, without any serious benefit to the FWISD,
 and this matter needs to be concluded.  Accordingly, in my specially appointed role as the independent hearing examiner, I hereby recommend that:

(1)
FWISD's board approve and adopt all of the FINDINGS OF FACT provided hereinabove, as well as the CONCLUSIONS OF LAW hereinabove, as well as any and all findings and conclusions contained or logically implied within the above "discussion" paragraphs, as the basis for disposing of this case; and

(2)
FWISD's petition (see CIHE Exhibit #6) be GRANTED, such that Respondent Christopher Wesley be terminated, ASAP, for good cause as shown herein, in accordance with the foregoing.

ISSUED and SIGNED on this 28th of February, A.D. 1999.


__________________________________________


James J. Scofield Johnson,  C.I.H.E.
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