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Statement of the Case

This is an appeal from the proposed termination during the contract period of Joe Guerra ("Guerra") by Edinburg Consolidated Independent School District ("ECISD").

Karen Hensley Meinardus is the Hearing Examiner assigned by Texas Education Agency (" TEA").  Guerra is represented by Kevin O'Hanlon, Attorney at Law, Austin, Texas, and ECISD is represented by Raymundo Lopez, Attorney at Law, Edinburg, Texas.

The evidentiary hearing was conducted over two (2) days before a certified court reporter on July 24, 1997, and July 25, 1997, in Edinburg, Texas.


Findings of Fact

After due consideration of the pleadings and matters officially noticed, in my official capacity as Hearing Examiner, I make the following Findings of Fact:
1.
Joe Guerra is a term contract teacher with the Edinburg Consolidated Independent School District. Guerra is in his third year of teaching at ECISD and is in his first year of a two-year term contract (1996-1998.)

2.
Guerra, who had three years teaching experience with DONNA ISD prior to coming to ECISD, teaches third grade Bilingual/ESL students at Truman Elementary. This is his first year to be assigned to that campus. 

3.
Guerra is certified in Elementary Education and has endorsements in ESL (English as a Second Language) PK-6, Bilingual PK-6 and Early Childhood.

4.
Commencing with the 1996-1997 school year, Ms. Carla Villareal ("Villareal") was the newly assigned principal at Truman Elementary, ECISD's new campus, which was the same campus to which Guerra was assigned.

5.
On or about the second day of student instruction during August, 1996, Villareal visited Guerra's classroom and Guerra allegedly greeted the Principal by offering her a candy kiss from the bag of candy he held in his hand, which he used as rewards for his students.

6.
On September 18, 1996, ECISD's Elementary Grading Procedure was revised and agreed upon by the Elementary Principals of ECISD, and was to be implemented at each campus level during the 1996-1997 school year.

7.
Raymond Morris, the teacher assigned to instruct Guerra on the new grading procedure did not have a conference period commensurate with Guerra's, which caused a delay in his gradebook grading procedure instruction and proper implementation or mastery of the process. 

8.
During October, 1996, Guerra was counseled regarding his classroom discipline and number of conduct referrals. During the evidentiary hearing, evidence was introduced which showed that Guerra had the same or in some instances less disciplinary referrals as his teaching peers.

9.
Guerra did not receive textbooks for his classroom until some time in November, 1996. He worked with his low-functioning bilingual students, who were proficient in neither English nor Spanish, on oral pronunciations and correct word and vocabulary usages, giving the example of "coot" being the way his students pronounced "cute". To the class, Guerra described himself as cute for a working definition of the word.

Guerra taught value-incentives, positive goal setting utilizing examples and role models to enhance vocabulary lessons. He gave the class an example of how to dream of being someone great and suggested that the students even dream about Mr. Guerra. 

10.
On November 25, 1996, Villareal wrote a memo to Guerra to document a meeting she conducted with Guerra in the presence of School Counselor Diana Anzaldua on October 18, 1996, involving concerns about Guerra's classroom management.  This memo indicated that (1) on October 15, 1996, Villareal overheard Guerra respond to a student's inquiry about homework, to "dream about Mr. Guerra"; (2) on November 12, 1996, Villareal overheard a female student address Guerra as "Mr. Cute Villareal"; and (3) that at the conference they had discussed the appropriate way to hug students.

Anzaldua's notes indicated that "children should not be allowed to hug a teacher" to which Guerra responded that "he was unaware of this happening." Villareal instructed Guerra to follow the discipline plan "to the t", and acknowledged that "Guerra was making an effort, but he needs to make a greater effort with the plan". 

11.
The ECISD school calendar indicated that the third six weeks period ended on December 12, 1996; that December 13, 1996, was a workday; and that ECISD was closed for Christmas Holidays thereafter until January 6, 1997.  

12.
There was no evidence introduced during the evidentiary hearing which indicated that Guerra was ever late with completing and sending out his student report cards, but there was some  evidence introduced during the hearing which indicated that  Guerra was late in submitting the student grades for the permanent gradebook grades during the first two six weeks grading periods.

13.
By December 13, 1996, Guerra had turned in permanent gradebook grades for each student for all three six weeks' grading periods.

14.
On December 18, 1996, which was during the Christmas Holiday vacation, Villareal wrote up feedback reports on Guerra's first two six weeks' grading period gradebook entries. In the feedback, Villareal questioned all of Guerra's students having passed and the lack of reteach grades, but she did not suggest that Guerra should re-do his entries in the permanent gradebook reports.

15.
Guerra did not receive Villareal's feedback reports on his first two six weeks' grading reports until after he returned from Christmas Holiday vacation, which was on or after January 6, 1997.

16.
On January 10, 1997, Villareal conducted an after-school conference with Guerra, Elementary Director Gilbert Garza, and Curriculum Assistant Diana Cabello to address concerns about only Guerra's first and second six weeks gradebooks. No mention was made of Guerra's third six weeks gradebook, which had previously been turned in on December 13, 1996.

17.
On January 11, 1997, Guerra wrote a memo, which set forth his particular grievance regarding the January 10, 1997 meeting on grading. Guerra represented to the Superintendent that during the meeting it was stated by Villareal and/or Gilbert Garza and/or Cabello that:

a.
Guerra had been late in turning in the grades for the first two six-weeks grading periods;

b.
Guerra's grades were not in keeping with the district's grading policy;

c.
Parents would be concerned about Guerra's grades;

d.
Guerra's student portfolios did not contain sufficient reading and writing assignments to their satisfaction;

e.
Guerra was being sarcastic;

f.
Guerra should be reprimanded;

g.
The District's grading policy was "cut and dry" and the administrators did not have to come to Guerra's classroom to show him how to apply it;

h.
Guerra should teach the students at their level.

Guerra responded to the points with the following, in part:

1)
Guerra stated that Villareal was aware that Guerra's training on the grading procedure was inadequate due to the teacher-trainer not being available to Guerra.

2)
Guerra disagreed with his not following the district's grading policy, and stated that parents have not complained to Guerra about his grading. 

3)
Guerra referred to the District's own Bilingual /ESL consultant for providing the listening/speaking preliminary teaching stage as an approach to reading and writing. Guerra went on to defend his teaching techniques and stated that he based grades on more than just paper and pencil exercises.

4)
Guerra aggrieved that he was being intimidated by the administrators;

5)
Guerra extended an invitation for the administrators to come to his classroom and show him how the reading and writing exercises alone could be implemented without the speaking/listening phase.

6)
Guerra defended his teaching the students on their actual levels of functioning.
  

18.
On January 13, 1997, Villareal sent Guerra a memo which outlined the concerns and directives from the January 10, 1997 after-school conference. The memo alleged that Guerra did not follow the district's (new) grading procedures; that Guerra was making up, therefore falsifying, grades; and that Guerra had the same grades for some of his students through a grading period.  The memo included directives that Guerra implement the district's grading procedures as written without any personal interpretations; and to post the actual grades the students receive in the gradebook without creating any curves. 

The memo did not indicate that copies were sent to any other persons.

19.
On January 30, 1997, Guerra sent a memo to Villareal, with a copy to the Superintendent, requesting that he not be required to attend the three day workshop on classroom management due to his having to attend another two day Sharon Wells training and his having too much instructional time being out of the classroom, which was comprised of thirty (30) students, of which thirty percent are special education students.

20.
On February 3, 1997, Villareal responded in writing to Guerra's January 30 memo by stating Guerra's need for classroom management training and directing him to attend the classroom management training. Guerra acknowledged Villareal's memo, noting "I disagree with your conclusion."

21.
On February 11 and 12, 1997, Guerra attended the first two session of the classroom management training at the Doubletree in Edinburg. Guerra and other attendees were discussing the upcoming Valentine Holiday during a lunch break in the training, when Villareal showed up. 

Guerra indicated when asked what she was doing there (at his meeting) Villareal stated that she was there to see him. To which Guerra asked if Villareal was "there shopping for his Valentine or just there to see him."   


22.
On February 14, 1997, Villareal reviewed Guerra's third six weeks grading reports, completed a feedback form which indicated that Guerra was not (emphasis added by Villareal) following the district's grading procedures, that Guerra failed to follow Villareal's directives dated January 13, 1997 and that Guerra was still falsifying grades.

23.
On February 14, 1997, Villareal also sent Guerra a memo further admonishing him on his failure to follow the district's grading procedures (given to him in September 1996 and January 1997) for his third six weeks' grading period, accusing Guerra of making up, therefore falsifying, grades, using the same grades throughout a grading period and failure to show any reteach or failing grade and re-emphasizing the previous directives given.  This time, Villareal's memo to Guerra was copied to the Superintendent, the Assistant Superintendent for Special Services, the Assistant Superintendent for Curriculum and Instruction and the Elementary Director.

24.
Between January 13, 1997 and February 14, 1997, Guerra would have only been able to follow Villareal's directives (since the first three six weeks' reports were handed in prior to Christmas vacation) and make the requested corrections to his procedure in regards to the fourth six weeks grading reports, which were not yet even due.

 25.
On February 17, 1997, Villareal sent Guerra a memo accusing him of "sexually harassing me and I want it stopped." Villareal referred to her visiting Guerra's training session in McAllen "to see how it was going" and being greeted by Guerra with "are you shopping for my valentine or you just came to see me". 

Villareal further referenced an incident which happened at the beginning of the year during a walk through when Guerra asked Villareal if she "wanted a kiss", and in response to her "looked surprise" to which Guerra replied "a Hershey's kiss." This incident of six months earlier had never before been complained of by Villareal.

Villareal directed Guerra "to refrain from using those sexual comments. They are uncalled for and offensive."

Villareal sent a copy of this memo to the Superintendent, the Assistant Superintendent for Special Services and the Director of Personnel.         

26.
The fourth six-weeks grading period ended February 18, 1997.                         

27.
On March 6, 1997, Guerra was placed on suspension from teaching and Rebecca Palacios was hired as the permanent substitute teacher for Guerra's classroom.

28.
On March 25, 1997, the ECISD Board of Trustees voted to consider a proposed non-renewal of Guerra's teaching contract

29.
On April 2, 1997, the Superintendent hand-delivered to Guerra a letter dated April 1, 1997, authorized by the ECISD Board of Trustees constituting "notice of proposed contract non-renewal" and giving Guerra until April 17, 1997 to make a written request should he desire a hearing.

30.
On April 5, 1997, after Guerra had been suspended, Villareal checked Guerra's fourth six weeks grades and made the following feedback comments, addressed to both the substitute R. Palacios and J. Guerra, "Good Job! You followed the grading procedures the way it should be" and "Reprint the Spelling Grades, it needs the EE's at the bottom".

31.
Villareal believed that the permanent substitute Palacios, not Guerra, properly completed Guerra's fourth six-weeks grading reports, and she affirmed that it was Palacios, not Guerra to whom she directed the praise on the April 5th feedback form.

32.
Guerra completed the fourth six weeks grading reports prior to being suspended.

33.
The permanent substitute teacher Rebecca Palacios verified that Guerra, not she, completed the fourth six weeks grading reports prior to his leaving which was prior to her arrival.

34.
On April 22, 1997, ECISD Board of Trustees voted to approve the Superintendent's recommendation to consider the proposed termination of Guerra's contract and employment with the District.

35.
The letter dated April 22, 1997, which served as "Notice of proposed termination of contract during the contract period" "for good cause" was delivered to Guerra on April 23, 1997, for the following reasons:

"A. 
1.
Your failure to follow written directives given to you, through the principal, by Raymond Morris instructing you on the means and manner of keeping, recording, maintaining and following Grade Book Procedures as reflected in a memorandum of September 23, 1996 and provided in grade level weekly conferences.

2.
Your failure to follow verbal directives given to you by the principal, Mrs. Carla Villareal, instructing you on the means and manner of keeping, recording, maintaining and following Grade Book Procedures as reflected in a memorandum of September 23, 1996 and provided in grade level weekly conferences.

3.
Your failure to follow written directives given to you by the principal, Mrs. Carla Villareal, instructing you on the means and manner of keeping, recording, maintaining and following Grade Procedures as reflected in a memorandum of September 23, 1996 provided to you by memorandum of January 13, 1997.

4.
Your failure to follow written directives given to you through the principal, Mrs. Carla Villareal, instructing you on the means and manner of keeping, recording, maintaining and following Grade Book Procedures as reflected in a memorandum of September 23, 1996 again provided to you with memorandum of February 17, 1997.

5.
You have misrepresented, manufactured, fabricated and/or falsified facts and records and other documents to a district official, in particular your Principal, Carla Villareal, in the conduct of District Business by misrepresenting, manufacturing, fabricating and/or falsifying the grades that the students in your classroom earned. 

6.
You have misrepresented, manufactured, fabricated and/or falsified facts and records and other documents to a district official, in particular your Principal, in the conduct of District Business by misrepresenting, manufacturing, fabricating and/or falsifying the grades that the students in your classroom earned by attributing lower grades to the student than they earned.

This conduct support (sic) the following reasons for the proposed termination and constitutes good cause for termination:

1.  Deficiencies pointed out in observation reports, appraisals or evaluations, supplemental memoranda, or other communications in which concerns were expressed to you by your supervisor and other personnel with respect to your deficiencies and the corrective action required;

2.  Failure to fulfill duties or responsibilities;

3.  Incompetency or inefficiency in the performance of required or assigned duties;

4.  Insubordination or failure to comply with official directives;

6.  (misnumbered) Failure to comply with Board policies or administrative regulations;

7.  Failure to meet the District's standards of professional conduct;

8.  Falsification of records or other documents related to the District's activities;

9.  Misrepresentation of facts to a supervisor or other District official in the conduct of District Business.

10. Other reasons constituting good cause for dismissing the employee during the contract term.

A.  Code of Ethics and Standard Practices for Texas Teachers

Principal I: 1. The educator shall not intentionally misrepresent official policies of the school district or educational institution and shall clearly distinguish those views from personal attitudes and opinions.

Principal I:  6. The educator shall not falsify records, or direct or 

coerce others to do so.

Principal II:  1. The educator shall apply for, accept, offer, or assign  

a position or a responsibility on the basis of professional qualifications and shall adhere to the terms of a contract or appointment.

Principal II:  5. The educator shall comply with written local school board policies, Texas Education Agency regulations and applicable state laws.

Principal IV:  5. The educator shall endeavor to present facts without distortion.

B.

1.  You have failed to follow oral and written directives on the manner and means of maintaining classroom discipline and management of the students in the classroom while attempting to teach and has resulted in the failure to meet expected and academic classroom curriculum and goals.

  This conduct supports the following reasons for the proposed termination and constitutes good cause:

1.  Deficiencies pointed out in observations (sic) reports, appraisals or evaluations, supplemental memoranda, or other communications in which concerns were expressed to you by your supervisor and other personnel with respect to your deficiencies and the corrective action required;

2.  Failure to fulfill duties or responsibilities;

3.  Incompetency or inefficiency in the performance of required or assigned duties;

4.  Inability to maintain discipline in the classroom or at assigned school-related functions;

5.  Insubordination or failure to comply with official directives;

6.  Failure to comply with Board policies or administrative regulations;

7.  Failure to meet the District's standards of professional conduct;

8.  Misrepresentation of facts to a supervisor or other District official in the conduct of District business.

9.  Other reasons constituting good cause for dismissing the employee during the contract term:

A.  Code of Ethics and Standard Practices for Texas Teachers.

Principal I:  1.  The educator shall not intentionally misrepresent official policies of the school district or educational institution and shall clearly distinguish those views from personal attitudes and opinions.

Principal II:  1.  The educator shall apply for, accept, offer, or assign a position or a responsibility on the basis of professional qualifications and shall adhere to the terms of a contract or appointment.

Principal II:  3.  The educator shall organize instruction that seeks to accomplish objectives related to learning.

Principal II:  5.  The educator shall comply with written local school board policies, Texas Education Agency regulations, and applicable state laws.

Principal IV:  1.  The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy.

Principal IV:  4.  The educator shall make reasonable efforts to protect the student from conditions detrimental to learning, physical health, mental health, or safety.

Principal IV:  5.  The educator shall endeavor to present facts without distortion.

C.
1.
You have conducted yourself inappropriately with the students, in the classroom in the presence of the students, and did instruct and solicit from the students to call you by names which are inappropriate and constituted sexual harassment and in particular to have them call you "Mr. Cute Guerra" and to have them "dream about Mr. Guerra."

2.
You have sexually harassed your supervisor, Principal Carla Villareal, by your conduct in asking Mrs. Villareal if she wanted a "kiss" and when during an observation at a classroom management training at the Doubletree Hotel in McAllen, Texas you stated to her "are you here shopping for my valentine or you just came to see me."

This conduct supports the following reasons for the proposed termination and constitutes good cause:

1.  Deficiencies pointed out in observations (sic) reports, appraisals or evaluations, supplemental memoranda. or other communications in which concerns were expressed to you by your supervisor and other personnel with respect to your deficiencies and the corrective action required;

2.  Failure to fulfill duties or responsibilities;

3.  Incompetency or inefficiency in the performance of required or assigned 
duties;

4.  Inability to maintain discipline in the classroom or at assigned school-
related functions; 

5.  Insubordination or failure to comply with official directives;

6.  Failure to comply with Board policies or administrative regulations;

7.  Failure to meet the District's standards of professional conduct;

8.  Other reasons constituting good cause for dismissing the employee 
during the contract term.

A.  1. Violation of Policy DHC (Legal) and DHC (Local). Employees shall not engage in conduct constituting sexual harassment or sexual abuse of students. Sexual harassment includes any welcome or unwelcome sexual advances, requests for sexual favors, and other verbal (oral or written), physical, or visual conduct of a sexual nature. Sexual harassment of students include such activities as engaging in sexually oriented conversations for purposes of personal sexual gratification, telephoning students at home or elsewhere to solicit inappropriate social relationships, physical contact that would reasonable (sic) be construed as sexual in nature and enticing or threatening students to engage in sexual behavior in exchange for grades or other school-related benefit.

A.  1. Violation of Policy DHC (Legal) and DHC (Local). Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual harassment when:

3.  such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working environment.

Employees shall not engage in conduct constituting sexual harassment of other employees. Policy DHC (Local).

B.  Code of Ethics and Standard Practices for Texas Teachers.

Principal II:  1.  The educator shall apply for, accept, offer, or assign a position or a responsibility on the basis of professional qualifications and shall adhere to the terms of a contract or appointment.

Principal II:  3.  The educator shall organize instruction that seeks to accomplish objectives related to learning.

Principal II:  5.  The educator shall comply with written local school board policies, Texas Education regulations, and applicable state laws.

Principal III:  5.  The educator shall not discriminate against, coerce, or harass a colleague on the basis of race, color, creed, national origin, age, sex, handicap, or marital status.

Principal IV:  4.  The educator shall make reasonable efforts to protect the student from conditions detrimental to learning, physical health, mental health, or safety.

Principal IV:  6.  The educator shall (not)  intentionally deny or impede a colleague in the exercise or enjoyment of any professional right or privilege.

36.
The two notice letters, except for their date differences (April 1 and April 22) and their proposed actions (non-renewal and termination), were exact duplicates of each other, containing the same allegations.

37.
On April 30, 1997, Guerra's counsel requested the appointment of a Certified Hearing Examiner by the Texas Education Agency ("TEA") to hear this dispute.

38.
Karen Hensley Meinardus was notified on May 1, 1997 of her selection as Certified Hearing Examiner to conduct the evidentiary hearing in this dispute. This assignment was accepted on May 1, 1997.

39.
Prior to the evidentiary hearing, Guerra and ECISD exchanged documentary evidence, although ECISD withheld some requested documentary evidence until well after the evidentiary hearing was underway.  The parties exchanged names of witnesses prior to the evidentiary hearing.

40.
The evidentiary hearing, which was recorded by a certified court reporter, was conducted before Certified Hearing Examiner Karen Hensley Meinardus on July 24, 1997 and July 25, 1997.

41.
At the evidentiary hearing, ECISD was represented by Raymundo Lopez, attorney at law and Guerra was represented by Kevin O'Hanlon, attorney at law.


Burden of Proof
Edinburg Consolidated has the burden of proving by a preponderance of evidence that it has good cause to terminate Guerra's employment during the period of his contract term.


Discussion

This appeal presented several significant challenges with multiple, serious allegations of a fact-intense nature. At best, ECISD took a broad brush approach to their multiple allegations for determining good cause for termination of Guerra. The unique facts along with the number and severity of allegations raised within this case warranted close inspection and an earnest evaluation by the Hearing Examiner. 

In order to have a logical order to the actual events which got the parties to this point, it was necessary to set out the Findings of Fact in chronological sequence, although this approach mixed up the various fact-intense areas of concern. The following discussion of the specific allegations given as reasons for good cause will not be approached through any prioritized order.
Grading
The Grading Procedure, adopted by the principals a full month into the 1996-1997 school year, was being implemented for the first time, as revised, requiring a natural learning curve for full implementation. Guerra admittedly had difficulty in arranging for the proper training to be given by another teacher Raymond Morris due to incompatible schedules, but no evidence was shown that Guerra was either indifferent or had disregard towards learning the grading procedure.

At all times Guerra had a class population of no less than twenty three and sometimes up to thirty special learning-needs third grade students on a new campus with no textbooks well into the fourth month of the school year.

When Villareal wrote feedback reports on Guerra's first two grading period procedures during the Christmas vacation, Guerra had already turned in the first three six-weeks grading reports prior to the Christmas Holidays. Guerra did not even receive the feedback reports until January 6, 1997 or thereafter, when he returned to work. Villareal then evaluated Guerra's third six weeks grading reports, even though they had already been completed and turned in prior to the Christmas Holidays, not after the first set of feedback reports as one might be inclined to surmise from the timing of the principal's feedback reports. 

It is further significant to note that from January, 1997, until April, 1997, Villareal initiated conferences and memos of increasing  number and intensity documenting and sternly admonishing Guerra's lack of compliance with the district's grading procedure. Since Guerra could not change the grades of the already-noted permanent grades from the first three six-weeks grading periods, the first opportunity for Guerra to correct his permanent gradebook procedure  could only occur within the grading reports for the fourth six weeks grading period which did not end until February 18, 1997. These  tactics employed by Villareal become questionable.

Even after Guerra successfully corrected his deficiencies in the grading procedures, as indicated by the April 5, 1997 feedback report, and even after the permanent substitute Rebecca Palacios acknowledged that all the grades for the fourth six weeks period were the work product of Guerra, not she, and that Guerra, not she, had correctly assigned the grades and prepared the reports, Villareal refused to give Guerra any credit for his progress. (Talk about being programmed for failure!)

Once Guerra was given instructions, (albeit on numerous occasions without an opportunity to correct his ways or to perform) of how to correct his deficient grading procedures, he made the necessary corrections and adjustments at the first opportunity.   

Falsifying Grades and Documents.


Rather than making up or falsifying, this complaint appears to have arisen from a basic difference of perception of student assessment and what comprises a grade. Guerra relied upon both objective and subjective listening/speaking and reading/writing activities to derive grades for his language deficient students, while. Villareal and the other administrators insisted that Guerra's grades be based on objective paper and pencil tests for reading and writing. Even when Guerra explained that the District's own consultant in bilingual and English as a Second Language promoted the approach (he was using) to learning as a progression of from listening and speaking to reading and writing, Guerra was, nonetheless, repeatedly reprimanded for following the district's own suggested curriculum for the subject areas he taught. 

It must be remembered that Guerra had an overwhelming number of third grade students, up to thirty, with a serious overload of special education students, at thirty percent. All of Guerra's students had problems in communicating in English and/or Spanish. In addition to the student ability and/or performance problems, Guerra's mere student/teacher ratio was staggering.

Guerra based his grading on success-orientation, giving credit for what the student accomplished rather than taking off for what the student got wrong. Guerra, because of his multi-sensory success-oriented teaching approach, chose not to fail any student. For the type of students which Guerra taught, this would certainly appear to be an appropriate approach, once Guerra made the proper adjustments to his grading procedure. There was no evidence provided, either in the grading procedure or through testimony, which indicated that ECISD requires that failing grades be given.

Failure to Correct Deficiencies pointed out.
The only deficiencies pointed out in the record concerned Guerra's grading procedure, which were timely improved and corrected. The deficiencies pointed out in Guerra's classroom management skills were vague and inconsistent. In fact, once the discipline reports were closely reviewed, it was determined that a significant number of the discipline referrals not only did not originate from Guerra, but he was not the primary teacher responsible for the actions of a given student.

Insubordination

Insubordination means being disobedient and not submitting to authority. It is doubtful that Guerra's behavior ever rose to the level of insubordination, although his actions may have been perceived as challenging authority.

As to the issue of Guerra's alleged noncompliance with grading procedures, the established timeline within the Findings of Fact clearly negates Guerra's being disobedient or disregarding authority because once the feedback forms were given, Guerra made the necessary adjustments to his procedure at the very next opportunity, which was the fourth six weeks grading period.

Guerra lodged a complaint over having to leave his students and the classroom, with its heavy enrollment of all educationally challenged students, in order to attend a classroom management training program. Guerra differed on the principals' assessment of immediate priorities for his classroom and was admittedly resistant to the training, but he, nonetheless, attended the scheduled training. Guerra voiced his disagreement with Villareal, but did not defy her.

Guerra's written informal complaint (not through any established process) to Superintendent Moore may have actually compromised his future employment at Truman Elementary. Although properly placed grievances are supposed to be protected activities, the facts support that matters leading to the notice of termination actually accelerated and deteriorated for Guerra once the complaint was disclosed and upper-management level was alerted to apparent conflicts between Guerra and Villareal.

During the evidentiary hearing Superintendent Moore mentioned (an unspecified) number of grievances from Guerra as "being a problem". The Superintendent was unable to recall the reasons for accelerating the proposed non-renewal of Guerra to a proposed termination. 

Guerra never defied administration, as insubordination would suggest, rather he, perhaps mistakenly and somehow ineffectively, spoke out in defense of his actions and voiced different opinions from his supervisor.

Failure to meet expected standards.
Whenever given the opportunity to remediate his deficiencies, Guerra came through. Guerra even garnered well-deserved positive feedback on his corrected grading reports, although Villareal admittedly intended for the compliments to only go to permanent substitute Rebecca Palacios, not to Guerra.

Guerra was fully certified and experienced in his teaching areas and there was no testimony on his failure to meet district standards.

Intentionally misrepresenting official policies of the district.

No specific examples could be found to support this reason.
Failure to present facts without distortion.

No specific examples could be found to support this reason.

Inability to maintain classroom discipline; Failure to follow directives for maintaining classroom discipline
Given the high students of low functioning abilities requiring individualized instruction and with the sheer number of students within the classroom, Guerra was short on manpower for maintaining and managing his classroom, but there was no testimony or evidence offered which substantiated that his classroom management was any different than his teaching peers. There was no testimony of Guerra having an aide to assist with classroom tasks.

Once a perceived deficiency in classroom discipline was pointed out, Guerra, albeit reluctantly, agreed to attend the classroom management training. Guerra attended the training on February 11 and February 12, 1997. Little, if any chance was given for Guerra to put any learned information to use due to his being suspended on March 6, 1997. 

Failure to meet the District's standards of professional conduct.

No evidence was offered on this topic.

Sexual Harassment

The record in this evidentiary hearing established that the basis for the Villareal's testimony on Guerra's conduct was actually something other than "sexually" motivated conduct and was more lacking in good taste or casual in nature. 
Sexual harassment of the employee

Unwelcome sexual advances
Even at first glance, Guerra's remarks to Villareal do not rise to the level of sexual harassment. Granted, the remarks were evidently poor choices and clearly irritated Villareal, the casual remarks fall significantly short of sexual harassment.  Guerra's casual and uninvited comments to Villareal does not constitute good cause for termination of Guerra's contract. San Benito ISD v. Tommy Roberts, TEA Docket No. 139-LH 596.

There was no testimony or evidence given which supported any unwelcome sexual advances by Guerra towards Villareal. While Villareal's perception of sexual harassment may have caused a hostile or offensive working environment, Guerra's actions clearly do not rise to the level of sexual harassment. If there had been sexual allegations within the content of the information provided to Superintendent Moore by Villareal, the Superintendent would have rightfully been compelled to initiate a Title IX sexual harassment investigation. The record is void of any such concerns

.

Sexual harassment of the students.

No formal allegations of sexual harassment of students was made by ECISD other than in the notice letters for contract non-renewal and contract termination. Neither Guerra's actions or words fit the district's own definition of sexual harassment.

If the school district, specifically Villarael, had feared for the safety of the children, as alleged, she was under a nondelegable duty to advise the parents of any suspected sexual harassment. Villareal's failure to do this, (if she indeed believed that Guerra was sexually harassing the students), was a serious violation of local policy and state statute. 
 


On one occasion, when Villareal was pointed out to Guerra, that his students were hugging him, Guerra claimed to have been oblivious to the student hugs, but the record is void of any further concerns regarding student hugs, which in and of themselves are not sexual harassment.

The exchanges involving "Mr. Cute" and "dream about Mr. Guerra" do not rise to the level of sexual harassment.

ECISD's policy DHC (legal) defines sexual harassment of students as "engaging in sexually oriented conversations for purposes of personal sexual gratification, telephoning students at home or elsewhere to solicit inappropriate social relationships, physical contact that would reasonably be construed as sexual in nature, and enticing or threatening students to engage in sexual behavior in exchange for grades or other school-related benefit. 20 U.S.C. 1681(a); Franklin v. Gwinnett County Public Schools, 112 S. Ct. 1028 (1992). 

The record is void of any evidence of any complaining students.

Clearly, Guerra's behavior did not fit this definition.

ECISD's Acceleration of Action from Proposal for Non-renewal to Proposal for Termination
Due to the property interest, the burden to be met for establishing good cause for termination of a multi-year term teaching contract is significantly higher than the burden to be met for the non-renewal of a term teaching contract. 

While non-renewal anticipates that no new contract will be offered or extended, the remaining portion of the existing contract will usually be performed and honored unless good cause exists to suspend the teacher. Termination has the harsher effect with an immediate separation of employment at whatever point the contract period is in.

The "Notice for termination" given to Guerra was insufficient in that it fails to state in sufficient detail the causes for the recommendation to terminate Guerra. It was more a lengthy recital of anything possible instead of providing Guerra with sufficient details to defend himself against the charges made. It did not advise Guerra of the nature of the witnesses' testimony that ECISD intended to rely upon to establish good cause for Guerra's termination.

Good Cause
The Board of Trustees may terminate a term contract and discharge the teacher at any time for good cause as determined by the board. Texas Education Code. § 21.211(a)(1). Just as there is no mechanical test to establish good cause, the mere listing of all possible reasons is not sufficient; they must be proven with specificity.

The policies upon which ECISD relied upon were not introduced in this case by ECISD, but were introduced by Guerra. 

The Texas Courts have defined "good cause":

"Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances. An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship."

Lee Wright v. Hall, 840 S.W. 2d 572, 580 (Tex.App.-Houston (1st Dist.) 1992, no writ).

The record is void of ECISD proving that Guerra failed to perform the duties in the scope of his employment that a person of ordinary prudence would have done under the same or similar circumstances. 

No single act or unacceptable conduct by Guerra was so egregious to cause anyone to pursue or file a complaint against Guerra through the established ECISD policies and procedures 
Guerra's two unrelated and somewhat-distant-in-time attempts to initiate casual conversations with Villareal, however innocently intended, were not only unwelcome if not antagonistic, but were also viewed by Villareal as disrespectful, if not a direct threat to her authority. The record further shows that shortly after Guerra's second attempt to invoke light banter with Villareal resulted in a rapid, and unfortunately, accelerated job-threatened situation by Villareal against Guerra. When such a strained environment exists in the workplace, the employee can usually either learn to "go along in order to get along" or seek other employment. This was not the case.  

For these reasons and unless proper intervention and counseling is afforded both parties, the future working relationship between Villareal and Guerra has probably been strained to a serious, if not critical, level. However, this alone, does not meet the high standard of good cause for termination since it appears that the deterioration of the employer-employee relationship may have been as much the result of Villareal's over-reactions to Guerra as Guerra's misguided casual comments to Villareal. 

Neither the collective nor the individual allegations of ECISD rise to the level of good cause required for the termination of Guerra's employment contract.

Sufficient Notice

The record is void of any evidence that Guerra ever had an advance inkling that his job was in jeopardy. From the record in this case it is clear, other than his being suspended for undisclosed reasons on March 6, 1997, that the first time Guerra had any official notice of his conduct being seriously inappropriate or teaching performance being jeopardized was when he received the notice of non-renewal which was mirrored in the subsequent notice of termination.

During the evidentiary hearing, Superintendent Moore was unable to explain his reasons to the satisfaction of this Hearing Examiner for changing the official recommendation from non-renewal to termination. He mentioned something about the number of Guerra's grievances and was vague about possible investigation of some undisclosed allegations "previously addressed in the earlier non-renewal letter". Moore suggested that he had concerns about safety due to the grievance process, but did not give any credible examples.

No testimony was given and no evidence was offered for Guerra's suspension on March 6, 1997, nor has it been addressed as a topic of concern within this appeal.


Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under Texas Education Code § 21.211(a)(2).

2.
Joe Guerra was afforded a fair and impartial hearing pursuant to Edinburg Consolidated Independent School District's policies and procedures governing the termination of professional term contract employees.

3.
Because Joe Guerra was employed under a two year term contract with Edinburg Consolidated Independent School District, he had a property interest in employment under the terms of that contract until the close of the 1997-1998 school year.

4.
Joe Guerra's casual comments to Carla Villareal did not constitute good cause for termination of his employment.

5.
Joe Guerra's grading techniques were not good cause to terminate his employment.

6.
The evidence in this matter fails to establish that Joe Guerra engaged in either sexual assault or sexual harassment of Carla Villareal or any students.

7.
Edinburg Consolidated Independent School District's contention that Joe Guerra's conduct in regards to the grading procedure and his resistance to attending training in classroom management amounted to insubordination was not good cause for termination.

8.
Joe Guerra's conduct, at all times relevant to this appeal, was not a violation of the Code of Ethics and Standard Practices for Texas Educators.

9.
Joe Guerra's conduct did not fail to meet acceptable standards of conduct for the profession as generally recognized and applied in similarly-situated school districts throughout Texas.

10.
A teacher employed under a term contract of employment can only be terminated for good cause. The evidence in this matter fails to establish that Edinburg Consolidated Independent School District met its burden of proof to establish good cause to terminate the term contract of Joe Guerra within the contract term.


Proposal for Granting Relief
After due consideration of the record and matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that Joe Guerra's term teaching contract not be terminated and that he be reinstated. 

SIGNED AND ISSUED this 21st day of August, 1997.

Karen Hensley Meinardus

Independent Hearing Examiner
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