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Statement of the Case

On February 3, 1997, the Texas Education Agency received the request of Lionel Hicks (hereafter “Hicks” or “Respondent”) for a hearing and for appointment of an independent hearing examiner to appeal his proposed termination from the Houston Independent School District (hereafter “HISD” or “the District”).  Texas Education Agency assigned the case Docket Number 050-LH-297, and appointed Luecretia Dillard as the independent hearing examiner.  A prehearing conference was conducted with the parties and the matter was set for hearing.  The parties agreed to extend the 45-day period for issuance of an opinion by the hearing examiner.  The hearing was originally scheduled for April 16, 1997, but at the joint request of the parties, the hearing was rescheduled.


The hearing was conducted at the Administration Offices for HISD on September 4, 5, 12, and 13, 1997.  Barbara Johnson and David J. Quan of the Wickliff & Hall law firm represented HISD.  Lorraine Yancey, Staff Counsel for Texas State Teachers Association, represented Respondent Hicks.  The parties presented opening and closing statements, sponsored testimonial and documentary evidence, and submitted post-hearing briefs.  A certified shorthand reporter recorded the proceedings and prepared a verbatim transcript.

Findings of Fact

In my capacity as Independent Hearing Examiner, I make the following findings of fact based upon the testimony of the witnesses, documents entered into evidence, and matters of official notice.

1.
Hicks became employed with HISD in August of 1977.  He executed a continuing contract on June 10, 1980.

2.
Hicks taught a self-contained special education class at Dowling Middle School during the 1995-96 school year.  His principal that year was Dr. Carlos Pomares.  School year 1995-96 was Dr. Pomares’ first year at Dowling.

3.
Following an administrative transfer at the end of the 1995-96 school year, Respondent was assigned to teach a self-contained special education class at Codwell Elementary School under the supervision of Dr. Mary Addison, principal.

4.
Respondent had a serious attendance problem at both Dowling and Codwell.  He was absent at least 31 days during the 1995-96 school year.  Through January 24, 1997, he was absent 49 days for the 1996-97 school year, approximately 47% of the school days.

5.
Wednesday, August 14, 1996, was the first day for teachers to report to school.  By August 30 Respondent had already missed four out of the ten days since school had been in session for the students.  Dr. Addison directed Hicks on many occasions to improve his attendance.  She also directed him on a number of occasions, beginning on August 30, 1996, to provide a doctor’s statement regarding his absences.

6.
Dr. Addison also directed Respondent to inform her in writing the reasons for his continued absences on Mondays.

7.
In response to Dr. Addison’s directive to provide doctor’s statements, Respondent provided many notes from various clinics and doctors’ offices.  These notes did not satisfy Dr. Addison’s expectation concerning medical verification and justification for Hicks’ absences.  However, she did not convey to Respondent that the doctors’ notes did not fulfill her directives.  In response to the directive to explain in writing the reasons for the Monday absences, Respondent provided a handwritten memo detailing numerous physical complaints he had experienced between October 14 and 17, 1996.  Dr. Addison likewise considered this memo inadequate to explain Respondent’s repeated absences on Mondays.  This information was not communicated to Respondent.

8.
Many of the medical statements said Respondent could return to work on days earlier than he actually did.  For example, one medical statement said he could return to work December 9, but he did not return to work until December 17, 1996.  Another statement dated January 6, 1997, said Respondent could return to work January 7, but he did not return until January 13.  On the medical statement dated January 17, Respondent was cleared to return to work January 20, but he never did return.

9.
Respondent had no surgical procedures performed on him and was not hospitalized during school year 1996-97.  Most of his absences were associated with allergy problems, although he also mentioned problems with hypertension, sinus, and high cholesterol.

10.
In addition to Respondent’s absenteeism, Dr. Addison was also concerned about Respondent’s classroom management difficulties.  On September 19, 1996, Dr. Addison reassigned a different teacher’s aide to assist with Respondent’s classroom management.  

11.
During the period of October 10 to October 15, 1996, three complaints were received at the HISD parent liaison office from parents with students in Respondent’s class.  One of the parents who complained, Tangela Williams, had two children -- twins -- in Respondent’s class.  She regularly visited the classroom to observe.  She saw students playing, fighting, and jumping around.  She was also concerned that her children were not learning, because there was no homework and no grades or test results being sent home.  Ms. Williams also objected to an incident she observed on September 18, 1996, in which Respondent broke up a fight in his classroom by grabbing a student from behind and putting his arms under the student’s armpits, “bear hugging” the student.  Ms. Williams testified at the hearing and was a credible witness.

12.
Karla McDonnell, the teacher’s aide reassigned to Respondent’s classroom, testified that the general conduct of the students in Respondent’s class was “horrible.”  The students were fighting, and throwing blocks and crayons.  They did what they wanted to do in his classroom.  She observed no efforts by Respondent to control the class.  Karla McDonnell was a credible witness.

13.
Dr. Addison arranged for two special education supervisors to observe Respondent’s class to provide him assistance in managing his classroom.  These observations occurred on September 17 and 26, 1996.  They documented their observations in writing and provided that information to Dr. Addison.  They also made verbal recommendations to Respondent.

14.
On September 20, 1996, Dr. Addison directed Respondent to report to a master teacher at Grimes Elementary School.  He was to observe her classroom management, grouping procedures, teaching strategies, behavior modification strategies, reward systems, and individualized instructional strategies.  Respondent went to Grimes on September 24 as directed.  There is no credible evidence that Respondent implemented any of the strategies observed while at Grimes.

15.
On September 26, 1996, Dr. Addison directed Respondent to attend the New Teacher Follow-up meetings.  Respondent did not attend any of the scheduled meetings. Dr. Addison also issued seven different instructional materials that same day to Hicks to assist him with classroom management, instructional strategies, and other aspects of teaching.

16.
Dr. Addison met with Respondent on several occasions to discuss the problems in his classroom.  She also provided a number of specific recommendations to Petitioner to handle discipline and proper classroom management, and Dr. Addison referred to these recommendations as directives.  The directives were given to Respondent both verbally and in writing.  Ms. McDonnell implemented one of the suggestions, but with assistance from Dr. Addison and not Respondent.

17.
Dr. Addison also initiated Admission, Review and Dismissal (“ARD”) Committee meetings in an effort to reassign some of the students out of Respondent’s self-contained special education class.  Even after the class size was reduced from thirteen to seven students, Respondent still could not control his classroom.  He said it was because the students were so disrespectful.

18.
On October 4, 1996, Dr. Addison directed Respondent to attend the Teacher Training Academy at Gregory-Lincoln Education Center on November 5-7, 1996, to enhance his teaching strategies and to receive instruction on classroom management.  He was rescheduled to attend the academy on December 3-5, 1996. Respondent did not attend any of these sessions.

19.
Respondent did not maintain proper control of his classroom.  His students frequently wandered outside the classroom without his awareness that they were missing, they got into fights in the classroom, and they were noisy and disruptive.

20.
On December 17, 1996, Dr. Addison conducted a conference with Respondent to discuss his attendance, the Employee Assistance Program, his continued neglect of duties, his classroom management, and his failure to attend training.  At the conference Respondent stated his absences were due to hypertension and sinus, over which he had no control.  He said it was the substitute teacher’s responsibility to teach the children when he was absent, and that he would come to work when he could.  He further stated that he had been a teacher in HISD for 19 years and did not need any teacher training that is designed for new teachers.  Respondent also said the Employee Assistance Program was not designed to help him because it was for people who had drug or mental problems.  He stated that he did his duties as a teacher, but the students’ disruptive behavior was due to their home and their lack of discipline.

21.
At the conclusion of the conference Dr. Addison decided to recommend that Respondent be terminated from employment with HISD.  On December 18, 1996, Dr. Addison summarized the conference in a memorandum, informed Respondent she would recommend his termination, and obtained his signature acknowledging receipt of the memo.

22.
On December 17, 1996, Dr. Addison directed Hicks to turn in his grade book by 8:30 a.m. on December 19.  On December 20, when Respondent had not turned in his grade book, Dr. Addison followed up the directive and gave him until 3:00 p.m. that same day.  He finally submitted his grade book to Dr. Addison on January 29, 1997, at 4:00 p.m.

23.
On January 24, 1997, HISD’s Superintendent, Dr. Rod Paige, sent Respondent official notification of HISD’s intent to terminate his employment for repeated failure to comply with official directives and established school board policy, physical or mental capacity preventing performance of the contract of employment, and repeated and continuing neglect of duties.

24.
Neither Dr. Carlos Pomares nor Dr. Mary Addison prepared a growth plan for Respondent during either the 1995-96 or 1996-97 school years.

25.
There is no credible evidence that Respondent ever requested a medical leave of absence any time prior to January 24, 1997.

26.
A long-term substitute teacher was assigned to teach Respondent’s class sometime around February of 1997.  She had no difficulty establishing discipline and order in the classroom.

Discussion

Respondent contends HISD has no neutrally applied absence control policy that, in effect, says a teacher can be discharged when the number of absences, whether excused or unexcused, exceeds a certain percentage of the scheduled workdays within a school year.  He argues that because the District does not have such a policy, HISD has sought to terminate him based on other reasons.  


Respondent also believes HISD failed to give him credit for the positive steps he took to improve his classroom performance, because a formal growth plan was not prepared.  According to this argument, HISD did not deal fairly or in good faith with Respondent in its failing to give him a growth plan and an opportunity to remediate.  Both of these arguments are flawed.


Respondent’s argument concerning excessive absenteeism exhibits a commonly held belief among some employees:  If the Employer excuses the absence, it is forgiven and from then on, should be overlooked.  However, at some point even excused absences can become excessive and can no longer be overlooked.  In this case, even though Respondent brought doctor’s statements for most of his absences, no rational fact-finder can overlook or excuse 49 days of absence occurring prior to January 24 of the school year.  While it is true that HISD has not established a specific policy stating at what percentage an employee’s absenteeism rate becomes excessive, the Independent Hearing Examiner believes that 47% is beyond the pale.  Likewise, it cannot be ignored that 1996-97 was not the first year for excessive absenteeism on Respondent’s part.  He missed 31 days in 1995-96 while at Dowling, apparently for the same allergy and sinus-related problems.


The failure to report for duty on a regular basis feeds, if not causes, Respondent’s difficulties with classroom management.  Although he may have been a satisfactory performer at some time in the past, his failure to consistently appear in his classroom obviously led to the students’ failure to recognize him as an authority figure over them.  It is little wonder that the students would not respond to his instructions to sit down, be quiet, do their work, etc.  In effect, Respondent had become a part-time employee, a sort of regular-substitute teacher.


Respondent cannot claim that he was unaware of the concerns about his excessive absenteeism.  Dr. Pomares had discussed it with him, and Dr. Addison discussed the subject with Respondent during his interview for the position at Codwell.  Clearly, he should have known what was required to remediate this problem.  Very simply, he could come to work.  Yet his attendance got worse from 1995-96 to 1996-97.  If his health did not permit his regular attendance at work, Respondent had options.  The Independent Hearing Examiner is not a medical doctor, and therefore, is not qualified to express an expert opinion on the subject of Respondent’s complaints; however, to a lay person, the reasons given for his difficulties are the same ones that many employees regularly struggle with, and yet, those other employees manage to regularly appear and perform their jobs.  If his physical difficulties were so severe that he could not regularly appear and perform his job in the classroom, then it was incumbent upon Respondent to seek a medical leave prior to the consequences the District now has imposed for his excessive absenteeism and failure to maintain proper classroom management.


With respect to the lack of a growth plan, it is doubtful that such a tool would have made a significant difference.  The growth plan allows deficiencies to be discussed and a formal path developed to (hopefully) cure the deficiencies, thereby permitting the employee to be a satisfactory performer.  The growth plan is not mandatory, and it is not the only tool available to administrators.  Dr. Addison employed a wide variety of tools to inform Respondent of his deficient areas and attempted many different methods to cure those deficiencies.  In each instance, Respondent ignored or did not take full advantage of the efforts sent his way.  The impression one gets is that he believed he did not have a problem.  Consequently, it is difficult to counsel with one who cannot recognize the existence of a problem, and therefore, nearly impossible to expect a responsive change in that individual’s attitude, action, or behavior.  While a growth plan would have made the record more complete, the outcome probably would be no different.


Turning to the specific sections of the continuing contract which the District alleges have been breached by Respondent, it does appear from the preponderance of the credible evidence that he neglected his duties on a repeated and continuing basis.  He had a duty to regularly appear for work, and he had a duty to manage his classroom.  These duties he neglected on a repeated and continuing basis.  Maybe it was not intentional, and maybe he could not have helped it, but he did, nonetheless, neglect his duties.  With respect to the provision concerning repeated failure to comply with official directives and established school board policy, the evidence concerning the grade book establishes a repeated failure to comply with an official directive.  The directives to “come to work” and to “maintain proper classroom management,” should not even have to be given to employees.  In this case, such official instructions were given, and were not followed.


With respect to the provision concerning physical or mental capacity preventing performance of the contract of employment, there is no evidence that Respondent was not mentally or physically capable of performing the contract.  Thus, this provision cannot serve as a basis for the proposed termination.


The most difficult question of all, however, is the recommended action.  HISD has proposed termination of a teacher with 19 years of experience with the District.  That tenure should not be thrown away lightly, and the Independent Hearing Examiner is very concerned that no lesser measures have been attempted.  Perhaps, no other measures were available under the circumstances.  The Independent Hearing Examiner, though, recommends returning Hicks to a probationary contract for a period of one year.  If his problems with attendance and classroom management still have not improved, then termination should occur.

Conclusions of Law

In my capacity as Independent Hearing Examiner, I make the following conclusions of law based upon the foregoing findings of fact and record in this matter.

1.
Hicks’ excessive absenteeism during the 1995-96 and 1996-97 school years constitutes repeated and continuing neglect of duties.

2.
Hicks failed to follow Dr. Addison’s directive to turn in his grade book at the applicable deadline.  Hicks failed to follow Dr. Addison’s directives to improve his attendance and to maintain proper classroom management.

3.
Hicks was advised of the deficiencies in his performance with respect to his attendance and his classroom management.  Despite being given ample opportunity to take corrective action, Hicks failed to improve his attendance and his classroom management.

4.
HISD can discharge a teacher employed under a continuing contract for a reason stated in the teacher’s contract that existed on or before September 1, 1995, and in accordance with the procedures described in Chapter 21 of the Texas Education Code.  

5.
Hicks’ continuing contract with HISD specified that he could be discharged for repeated failure to comply with official directives and established school board policy, physical or mental capacity preventing performance of the contract of employment, and/or repeated and continuing neglect of duties.

6.
Hicks’ should be returned to probationary contract status because of his failure to follow official directives and his repeated and continuing neglect of duties.

7.
There is no evidence to support termination on the basis of physical or mental capacity preventing performance of the contract of employment.




Decision and Recommendation

Based on the foregoing findings of fact and conclusions of law, the Hearings Examiner recommends that Lionel Hicks be returned to probationary contract status for a period of one year.


Signed this 10th day of November, 1997.





____________________________________





Luecretia Dillard





Independent Hearing Examiner
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