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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education, makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the employment of Respondent Kenneth R. Hicks ("Mr. Hicks" or "Respondent").  Prior to being placed on administrative leave with pay, Mr. Hicks was a youth action officer at Madison High School.  


The specific grounds for the recommended termination of Mr. Hicks' employment, as set forth in DISD's October 9, 1998 letter recommending termination ("Termination Notice" - Employer's Exhibit 1), are his alleged "improper use of handcuffs with a student" and his "physical altercation with students."  The Original Petition, filed by DISD on November 25, 1998, elaborated on the grounds for termination to allege that (1) on April 3, 1998, Mr. Hicks engaged in a physical altercation with Student Damien, including throwing Student Damien to the floor in an attempt to handcuff him and (2) on April 6, 1998, Mr. Hicks improperly handcuffed Student Leroy, hit Leroy on the head while Leroy was in handcuffs, and engaged in a physical altercation with Leroy later that day. 


The DISD policy provisions under which Mr. Hicks' termination is recommended are 

as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  [Board Policy DF(Local) number 1, page 1 of 3],


(B)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  [Board Policy DF(Local) number 2, page 1 of 3],


(C)
Physical or verbal abuse of student, parent, co-workers or other persons.  [Board Policy DF(Local), number 12, page 2 of 3.]


(D)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District. [Board Policy DF(Local) number 25, page 2 of 3].


(E)
Any other reason constituting "good cause" under Texas law.  [Board Policy DF (Local) number 32, page 3 of 3].

 
II.


SCOPE OF HEARING EXAMINER'S JURISDICTION

Pursuant to the fair notice requirements under Texas law, the scope of the Hearing Examiner's jurisdiction is limited to review of the grounds for termination alleged in the October 9, 1998 Termination Notice and as elaborated in DISD's November 25, 1998 Original Petition.  Accordingly, the only issues for the Hearing Examiner's determination are (1) whether Mr. Hicks improperly used or attempted to use handcuffs on and/or engaged in a physical altercation with Student Damien on April 3, 1998 and (2) whether Mr. Hicks improperly used or attempted to use handcuffs on and/or engaged in a physical altercation with Student Leroy on April 6, 1998.  


III.


FINDINGS OF FACT
(A)
PROCEDURAL BACKGROUND

(1)
On October 28, 1998, a letter dated October 9, 1998 and signed by Robert Ward, as principal of Madison High School, was sent to Mr. Hicks by certified mail to notify him in writing of Mr. Ward's recommendation to terminate Mr. Hicks' employment by the DISD as a youth action officer.  Mr. Hicks was placed on administrative leave with pay pending any request for a hearing.


(2)
Mr. Hicks' request for a hearing was timely received by the Texas Education Agency on November 9, 1998.


(3)
On November 10, 1998, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.  The closed hearing on the merits was held on January 11 and 12, 1999.  The parties were allowed to submit their closing arguments in writing by January 18, 1999.  Petitioner Dallas Independent School District was represented by its employee Robert Ward and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Kenneth R. Hicks appeared in person and was represented by his counsel Gene Gaines.

(B)
FACTUAL BACKGROUND

(5)
During the 1997-1998 school year, Mr. Hicks was assigned to Madison High School as a youth action officer.  


(6)
The job of the youth action officers was to maintain security on the campus.  


(7)
The youth action officers were authorized to use handcuffs on the students under appropriate circumstances.  The directive from Mr. Robert Ward, the principal at Madison High School, was to use handcuffs only when someone's safety is in jeopardy.  (Hearing Transcript page 181.)  The youth action officers were instructed by Mr. Ward to diffuse the situation verbally whenever possible.


(8)
There is risk of physical injury when placing a student on the ground.  (Hearing Transcript page 182.)  There is risk of physical injury when placing handcuffs on a student.  (Hearing Transcript page 178.)  There is less risk of physical injury to the student and staff members when two staff persons take a resisting student into custody than when a staff person works alone.  (Hearing Transcript page 178.)  Accordingly, the preferred procedure is for the youth action officers to wait for backup from another staff person whenever possible.       


(9)
On April 3, 1998, while Mr. Hicks was standing in the hallway outside of the gymnasium, he was hit in the back of his head by a 20 ounce plastic bottle partially filled with a small amount of liquid.


(10)
At the time that Mr. Hicks was hit by the partially filled plastic bottle, Mr. Larry Lewis, another youth action officer at Madison High School, was on hallway duty in the vicinity of the incident.  


(11)
Mr. Hicks did not require medical attention after he was hit by the partially filled bottle.


(12)
Immediately after Mr. Hicks was hit, Mr. Lewis observed Student Damien and Student Leroy running away and laughing.      


(13)
At the hearing, Student Leroy testified that the plastic bottle accidentally hit Mr. Hicks as he and his friend Student Damien were playing and tossing the bottle about.  Mr. Lewis testified that there was sufficient liquid in the plastic bottle to give the bottle direction when thrown but not enough liquid to make the bottle heavy.  (Hearing Transcript page 113.)  The Hearing Examiner finds that Student Leroy or Student Damien deliberately threw the partially filled plastic bottle at Mr. Hicks.


(14)
Mr. Lewis urged Mr. Hicks to stay calm and advised him that they can get the two students expelled for the rest of the school year.  (Hearing Transcript page 116)


(15)
Both Mr. Lewis and Mr. Hicks immediately began to search for Student Damien and Student Leroy.  

(C)
MR. HICKS' ENCOUNTER WITH STUDENT DAMIEN ON APRIL 3, 1998    


(16)
Mr. Hicks and Mr. Lewis had been searching for Student Damien and Student Leroy for five to seven minutes when they were together and saw Student Damien entering Ms. Ross' classroom.  Mr. Hicks raced to Ms. Ross' classroom, knowing that Mr. Lewis was following closely behind him.


(17)
Mr. Lewis entered Ms. Ross' classroom within seconds after Mr. Hicks entered Ms. Ross' classroom.  (Hearing Transcript page 240.)  By the time Mr. Lewis entered Ms. Ross' classroom, Student Damien was on his back on the floor and Mr. Hicks was standing over him with his foot in the air.  (Hearing Transcript page 118 and 240.)


(18)
According to both Ms. Ross and Mr. Lewis, Student Damien is physically small.  Mr. Hicks estimates Student Damien to weigh 110 pounds.  Student Damien was not prone to physical violence.  In the opinions of Ms. Ross and Mr. Lewis, Student Damien was not a physical threat to Mr. Hicks because of his much smaller size.  


(19)
The Hearing Examiner estimates Mr. Hicks to weigh close to 200 pounds.  The Hearing Examiner finds that Student Damien was not a physical threat to Mr. Hicks.              
(20)
There is no credible evidence that anyone's safety was in jeopardy when Mr. Hicks placed Student Damien on the floor and attempted to handcuff him.  


(21)
Given that only seconds passed between the time that Mr. Hicks entered Ms. Ross' classroom and the time that Mr. Lewis entered Ms. Ross classroom to find Student Damien on the floor with Mr. Hicks standing over him, the Hearing Examiner concludes that Mr. Hicks either made no or inadequate attempts to reason with Student Damien or otherwise take Student Damien into custody without the use of physical force.  


(22)
The Hearing Examiner finds that Mr. Hicks unnecessarily risked physical injury to Student Damien and to himself by placing Student Damien on the floor and attempting to handcuff him instead of waiting for less than one minute for assistance from Mr. Lewis.


(23)
The Hearing Examiner finds that Mr. Hicks' placement of Student Damien on the floor and attempt to handcuff him to be a violation of Mr. Ward's directives.


(24)
The Hearing Examiner finds Mr. Hicks' placement of Student Damien on the floor and attempt to handcuff him to be physically abusive.  


(25)
Mr. Hicks admits that he lost his control.  (Hearing Transcript page 27.)  While the Hearing Examiner finds that Mr. Hicks had good reason to be angry with Student Damien for throwing a partially filled plastic bottle at him, the Hearing Examiner does not find justification for Mr. Hicks to lose control.  

(D)
MR. HICKS' FIRST ENCOUNTER WITH STUDENT LEROY ON APRIL 6, 1998

(26)
Mr. Hicks and Mr. Lewis were unable to locate Student Leroy on April 3, 1998.  He had left the campus.

 
(27)
On April 6, 1998, Student Leroy returned to school.  Mr. Hicks asked Leroy to come to his office.  Student Leroy refused.  Mr. Hicks handcuffed Student Leroy and took him to his office.  Mr. Hicks slapped Student Leroy on the side of his head while Student Leroy was handcuffed in his office.  


(28)
After keeping Student Leroy handcuffed in his office for ten to fifteen minutes, Mr. Hicks notified the administration that he had custody of Student Leroy and escorted Student Leroy to the assistant principal's office to receive his suspension papers.


(29)
Given that Student Leroy is physically much smaller than Mr. Hicks, the Hearing Examiner finds that no person's physical safety was in jeopardy when Mr. Hicks handcuffed Student Leroy.  The Hearing Examiner finds Mr. Hicks' handcuffing of Student Leroy was inappropriate and in violation of Mr. Ward's directives.    



(30)
The Hearing Examiner finds Mr. Hicks' slapping of Student Leroy on the head while he was handcuffed inappropriate, unnecessary, and physically abusive.


(31)
The Hearing Examiner finds Mr. Hicks' keeping of Student Leroy in his office in handcuffs to be an inappropriate attempt to intimidate the student.  


(E)
MR. HICKS' SECOND ENCOUNTER WITH STUDENT LEROY ON APRIL 6, 1998


(32)
After Mr. Hicks took Student Leroy to the assistant principal's office to receive his suspension papers, Mr. Hicks went out to his car to retrieve his briefcase.  Mr. Hicks did not notice if one of his tires was flat.


(33)
Mr. Hicks returned to his office and received a call five or six minutes later notifying him that one of his tires was slashed or cut.  (Hearing Transcript page 354.)


(34)
Shortly thereafter, Mr. Hicks saw Student Leroy standing near the security station on the ground floor.   Mr. Hicks accused Student Leroy of slashing his tire.  Ms. Kimberly Smith, the youth action officer on duty at the security station, told Mr. Hicks that Student Leroy had been at the security station and could not have slashed Mr. Hicks' tire.  Mr. Hicks ignored Ms. Smith's information.


(35)
Instead of asking Student Leroy to report to the assistant principal's office which was close to the security station for interrogation, Mr. Hicks demanded that Student Leroy accompany him to his office.  When Student Leroy refused, Mr. Hicks grabbed Student Leroy and pulled him up the stairs from the first floor to the second floor where Mr. Hicks' office was located.  Student Leroy broke loose and backed away from Mr. Hicks.  Mr. Hicks attempted to handcuff Student Leroy again.  Mr. Lewis heard the commotion and intervened.  (Hearing Transcript page 47.)


(36)
The Hearing Examiner finds that Student Leroy was backing away from Mr. Hicks and posed no physical threat to Mr. Hicks.  


(37)
The Hearing Examiner finds that no person's physical safety was in jeopardy when Mr. Hicks attempted to handcuff Student Leroy a second time on April 6, 1998.


(38)
It appears that Mr. Hicks' tire was slashed during the short period of time after he retrieved his briefcase from his car and the time he received the telephone call notifying him of the flat tire.  Given that Ms. Smith told him that Student Leroy was at the security station for that entire period of time, if Mr. Hicks had been in control of his emotions, he would have realized that Student Leroy was not the person who slashed his tire.  


(39)
Regardless of whether Mr. Hicks had a good reason to suspect Student Leroy as the person slashing his tire, Mr. Hicks' actions showed poor judgment and a lost of control of his emotions.  First, by using physical force, Mr. Hicks risked serious physical injury to Student Leroy and to himself.  Second, given that Mr. Hicks was the victim of the alleged crime, the appropriate course of action for Mr. Hicks would have been to leave the investigation to the Dallas police officer on campus, the other youth action officers, or the assistant principal.  Third, there is no credible evidence of imminent physical danger to anyone or other good cause to justify the confrontation and altercation with Student Leroy.

(F)
DISCUSSION 


(40)
The Hearing Examiner finds Mr. Hicks' attitude and conduct with regards to the three incidents involving Student Damien and Student Leroy to be immature and inappropriate for a youth action officer.  The Hearing Examiner finds that Mr. Hicks used his larger physical size and his superior physical strength to bully and intimidate Students Damien and Leroy.  Mr. Hicks' reaction (use of physical force to apprehend and detain) to the offense (the throwing of the partially filled plastic bottle) against him was excessive and inappropriate.  The Hearing Examiner finds that Mr. Hicks lacks the emotional control and maturity needed to serve as a youth action officer.     


(41)
The Hearing Examiner finds that in each of the three incidents as described above, Mr. Hicks' use or attempted use of handcuffs on a student, when no person's physical safety was in jeopardy, was inappropriate and in violation of Mr. Ward's directives.    



(42)
The Hearing Examiner also finds Mr. Hicks' conduct in each of the three incidents as described above, to be inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. 


(43)
The Hearing Examiner also finds Mr. Hicks' conduct, in each of the three incidents as described above, to constitute physical abuse of a student.      
    


(44)
The Hearing Examiner also finds Mr. Hicks' conduct, in each of the three incidents described above, to be a failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.            

     
       
IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Hicks' employment and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees as set forth in DF(Local) issued on January 13, 1997 (Employer's Exhibit 2).   


(6)
Mr. Hicks' failure, in each of the three incidents involving Student Damien and Student Leroy, to follow Mr. Ward's directives to refrain from using handcuffs except when someone's physical safety is in jeopardy is good cause for his termination pursuant to Board Policy DF(Local), number 1, page 1 of 3.


(7)
Mr. Hicks' use of physical force in each of the three incidents involving Student Damien and Student Leroy, while risking serious physical injury to the student and to himself, is inconsistent with the ordinary standards of conduct of other professional public employees of the District and as such is good cause for termination pursuant to Board Policy DF(Local), number 2, page 1 of 3.


(8)
Mr. Hicks' conduct in each of the three incidents involving Student Damien and Student Leroy constitute physical abuse of the student and as such is good cause for termination pursuant to Board Policy DF(Local), number 12, page 2 of 3.


(9)
Mr. Hicks' conduct in each of the three incidents involving Student Damien and Student Leroy failed to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District pursuant to Board Policy DF(Local), number 25, page 3 of 3.


V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that (1) Mr. Hicks has failed to follow the directives of Mr. Ward, the principal, (2) Mr. Hicks has engaged in conduct which is inconsistent with the ordinary standards set for other youth action officers of the District, (3) Mr. Hicks was physically abusive to Students Damien and Leroy, (4) Mr. Hicks has failed to meet acceptable standards of conduct for youth action officers, and (5) Mr. Hicks' retention would be detrimental to the best interest of the DISD.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 4th day of February, 1999.







_______________________________







         SUSAN Y. CHIN
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