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Statement of the Case

This is an appeal from the proposed termination during the contract period of Maria Elena Garza ("Garza") by San Benito Consolidated Independent School District ("San Benito").

Karen Hensley Meinardus is the Hearing Examiner assigned by Texas Education Agency (" TEA"). Garza is represented by Truman W. Dean, Jr., Attorney at Law, Austin, Texas, and San Benito is represented by Ruben R. Pena, Attorney at Law, Harlingen, Texas.

The evidentiary hearing was conducted on one (1) day before a certified court reporter on September 4, 1997, in San Benito, Texas.


Findings of Fact

After due consideration of the pleadings and matters officially noticed, in my official capacity as Hearing Examiner, I make the following Findings of Fact:
1.
Maria Elena Garza is a term contract teacher with the San Benito Consolidated Independent School District. Garza has taught for sixteen years at San Benito, and has completed her first year of a two-year term contract (1996-1998.)

2.
Garza has taught elementary special education students at Sullivan Elementary ever since she executed a transfer request from regular elementary instruction at North Fred Booth Elementary on or about August 6, 1993. (Ex. P-1) 

3.
Garza is certified in Elementary Education-General, Kindergarten and Elementary-Sociology. (Ex. P-22) Since the 1993-1994 school year, Garza has taught under Emergency Teaching Permits issued by Texas Education Agency in Special Education.   

4.
Texas Education Code § 21.003 requires, in part, that a person may not be employed as a teacher by a school district unless the person holds an appropriate certificate or permit issued. 

Emergency Teaching Permits are issued by TEA conditioned upon a teacher successfully taking and completing the required college hour courses and successfully taking and passing the exit examination (ExCet).

5.
Emergency Permits issued by TEA clearly state, in part, that for the teaching permit to be renewed "(the teacher) must complete a minimum of six semester hours as specified by (the teacher's) deficiency plan and provide evidence of successful performance on the competency examination of basic skills approved by the State Board of Education".....The teacher further agrees "that if I do not complete the required semester hour and appropriate test requirements I will not be eligible for permit renewal." These provisions are required to be acknowledged by the teacher who signs the Application for issuance of an Emergency Teaching Permit.


6.
Texas Education Agency ("TEA") allows a total of only three consecutive years of Emergency Permits ("the initial permit plus two renewals" p. 60, l. 14) be issued to a school district for a teacher in a specific field, but TEA allowed a fourth Emergency Permit to be granted to San Benito on behalf of Garza for the school year 1996-1997 due to a medical hardship. 

7.
In conditionally granting the hardship permit for 1996-1997, the State Board for Educator Certification in a letter dated August 28, 1996, advised San Benito that Ms. Garza must "take 3 sh (semester hours) in Special Education during the Fall of 1996 and attempt the November 1996 ExCet".

8.
No ordinary extension of emergency permit in Special Education is available for extending Garza's teaching assignment in Special Education for the 1997-1998 school year:  Garza had to complete her required semester college hours and pass the ExCet prior to the commencement of the 1997-1998 school year.

9.
Garza unsuccessfully attempted the ExCet exam during November 1996 and June 1997, and she still lacked part of the required semester hours of college credit for special education certification.

10.
San Benito Board Policy DK (Local) (Ex. P-20) states, in part,: "Any employee may request reassignment to another position for which he or she is qualified within the District." Garza did not request a transfer from San Benito back to regular elementary education classroom assignment or kindergarten classroom assignment, both of which she was already certified and qualified, prior to August, 1997, although she had previously signed acknowledgements (both on her teaching contracts and the emergency teaching permits) outlining the conditions of her continued employment with San Benito.

11.
Garza's term contract was subject to assignment per the teaching contract (Ex. P-7) and San Benito Board Policy DK (Local) (Ex. P-20) which states, in part: "all personnel are employed subject to assignment and reassignment by the Superintendent or designee."

 
12.
When Garza was transferred from regular elementary education instruction at North Fred Booth Elementary to special education-elementary instruction at Sullivan Elementary, she did not file a grievance on the transfer.

13.
Garza's current teaching contract was conditioned, in part, on "satisfactorily providing the certification, service records, teaching credentials and other records and information required by law, the Texas Education Agency, the State Board for Educator Certification or the District. Failure of Employee to maintain certification in the position(s) assigned may be grounds for discharge." (Ex. P-7)

14.
Garza's failure to receive certification in special education and pass the ExCet in the time allotted were contractual grounds for termination and discharge. 


15.
Garza's current teaching contract (Ex. P-7) also provided, in part,: "In accordance with Texas Education Code, Chapter 21, Subchapters E and F, the Board may terminate this contract and discharge Employee for Good Cause as determined by the Board."

16.
San Benito DFBA (Legal) policy, which is a state requirement, adopted by San Benito on February 13, 1996, and entitled Term Contracts: Terminations During Contract (Ex. P-26) provides, in part:

Grounds for Dismissal:
The Board may terminate a term 




contract and discharge a term 





contract employee at any time for:

   




1.
Good cause as 






determined by the Board: or

2.
A financial exigency 





that requires a reduction in 





personnel. 

Notice:


Before any term contract employee is 




dismissed for good cause, the 





employee shall be given reasonable 




notice in writing of the charges 




against him or her and an 





explanation of the District's evidence, 




set out in sufficient detail to fairly 




enable the employee to show any 




error that may exist.      

Suspension With Pay:
The employee may be suspended with 




pay pending the outcome of the 




dismissal hearing.

17.
Sometime prior to July 31, 1997 Garza advised Joyce Taubert ("Taubert") (the individual in personnel responsible for San Benito teacher certification), that she had not passed the June '97 ExCet.

18.
Thereafter, sometime prior to July 31, 1997, Taubert informed Joe D. Gonzalez ("Gonzalez"), Superintendent of San Benito, that Garza had not passed her ExCet following the fourth issuance of emergency special education teaching permits.

19.
On July 31, 1997, Gonzalez wrote Garza advising her that her employment contract with San Benito "is voided"..."due to not meeting certification requirements for special education teaching assignment."

20.
On August 6, 1997, on behalf of Garza, a TSTA UniServ Representative requested a hearing from TEA. The request for assignment of a certified hearing examiner was received by TEA's Division of Hearings and Appeals on August 6, 1997.

21.
On August 8, 1997, TEA appointed Karen Hensley Meinardus as the independent hearing examiner, and she accepted the appointment on August 8, 1997.

22.
On August 14, 1997, Gonzalez wrote a letter to Garza advising her that "on August 12, 1997, the Board of Trustees approved my recommendation to terminate your employment contract", even though Gonzalez had received notification of the pending evidentiary hearing on the proposed termination.
23.
On August 25, 1997, Truman Dean, attorney for Garza, although acknowledging the prior appointment of a hearing examiner, reasserted Garza's request for appointment of a hearing examiner (albeit acknowledging the same examiner previously appointed).

24.
On August 15, 1997, a prehearing Telephone Conference was conducted by the Independent Hearing Examiner with Ruben R. Pena, Attorney, appearing on behalf of San Benito, and Truman Dean, Attorney appearing on behalf of Garza. No recording or transcript was made of that prehearing conference, although discovery deadlines and an evidentiary hearing schedule were established.

25.
Both Garza and San Benito provided the Independent Hearing Examiner with written waivers of the 45 day limitation.

26.
Both Garza and San Benito exchanged documentary evidence prior to the evidentiary hearing. The parties exchanged names of witnesses prior to the evidentiary hearing. 

Attorneys for the parties also reached agreement and made oral stipulations of evidence (off the record) limiting the issues of dispute to be considered on appeal.

27.
On September 4, 1997, an evidentiary hearing was conducted in San Benito by the Independent Hearing Examiner Karen Hensley Meinardus, and was duly recorded by a certified court reporter. At Garza's specific request prior to commencement of the hearing, it was an open proceeding.

28.
At the evidentiary hearing, San Benito was represented by Ruben R. Pena, attorney at law, and Garza was represented by Truman W. Dean, attorney at law.


Burden of Proof
San Benito Consolidated Independent School District has the burden of proving by a preponderance of evidence that it has good cause to propose termination of Garza's employment during the period of her contract term.


Discussion

This appeal presented several significant challenges warranting close inspection of procedures followed or actually failed to be followed by San Benito. In order to properly discuss the various issues raised, the undersigned hearing examiner has chosen to take the issues by subject matter topics without attributing any form of hierarchy of importance with regards to their location for discussion purposes.

Good Cause for Termination.

§ 21.211(a) of the Texas Education Code provides, in part, that the board of trustees may terminate a term contract and discharge a (Term Contract) teacher at any time for good cause as determined by the board.
Good cause for termination is not determined by the superintendent or any other administrator; it is determined by the board of trustees. Gonzalez lacked the ability to "void" Garza's teaching contract and he also lacked the ability to discharge Garza from employment; as only the school board may terminate a term contract and discharge an employee.

§21.003 of the Texas Education Code requires a person to hold an appropriate certificate or permit to be employed as a teacher. The San Benito term teaching contract also provides the conditions precedent for the contract to remain in effect.  A school board, which is allowed to review the statutory laws, the contract and other information, including the findings of fact and conclusions of law from this appeal process, is the only proper entity to determine whether good cause exists for the termination of a term teaching contract.

Requirement of Sufficient Notice Before Termination.
Gonzalez's letter of July 31, 1997, failed to give sufficient notice of the district's intention to terminate Garza's contract, when it declared Garza's contract "void". In Millard Humphrey v. Westwood ISD, (Nov. 1996) CD# 476-R2-795, the Commissioner of Education quoted the 5th Circuit: "Though the state must, for instance, accord a public employee 'some kind of hearing' before termination, this may consist of no more than a meeting at which the employer states the grounds for dismissal and gives the employee an opportunity for rebuttal. (Citing Cleveland Board of Education v. Loudermill, 105 S. Ct. 1487 (1985).

Even though the employment contract provides clear conditions precedent and subsequent for the validity of the contract, there are specific procedures which must be followed in order to propose termination of a term teaching contract, even for good cause.

Although Gonzalez declared the teaching contract of Garza "void" in his letter to her on July 31, 1997, he, nonetheless, took the termination matter, without adequate prior notice to Garza, to the Board of Trustees but they improperly and prematurely approved his recommendation for termination of Garza at their on August 12, 1997, (according to Gonzalez's letter to Garza dated August 14, 1997).

Since Garza had requested the appointment of a hearing examiner to appeal the "proposed" termination of her teaching contract prior to the August 12, 1997 Board Meeting, the actions of the Board of Trustees were both premature and improper, rendering the issue of proper notice and timing of their actions as questionable. At the same time, even though Garza had already timely requested a hearing before an independent hearing examiner (based upon the "void contract" letter), such improper procedures of the School Board can still be over-ridden by a finding of good cause for proposed termination.

While such disregard of well-established standard procedures flies in the face of fairness, once the good cause burden is met, the procedural "glitches" occurring along the way are allowed to fall by the wayside so long as the teacher is afforded a fair and impartial hearing, thereby allowing the Board of Trustees the ability to exercise its nondelegable power to terminate and discharge an employee during the time period within a term teaching contract for good cause.

Suspension With Pay Pending the Termination Hearing.  
Suspension of a teacher with pay pending the termination hearing does not deprive the teacher of any property right that is protected by due process. Arthur Jansen v. Somerville ISD, (July, 1991)
CD# 047-R2-1189. Suspension of a teacher without pay does.

Gonzalez's contention that Garza's employment with San Benito terminated on August 12, 1997, is erroneous. While, it may be proper to suspend a teacher with pay for disciplinary reasons during the hearings and appeal process, such is not the case presented here. No disciplinary action is indicated in this case. It is, therefore, improper for San Benito to attempt to short-circuit the process by terminating and ceasing to pay Garza without affording her the proper safeguards of the established process of affording her the opportunity to appeal a proposed termination. 

Furthermore, while somewhat disturbing to this Hearing Examiner, Superintendent Gonzalez's inadvertence of or seemingly lack of understanding of the process for proposed termination does not give sufficient rise to vitiate the underlying process and ability of the Board of Trustees to terminate a teaching contract at any time (after proper notice) for good cause.

 Garza was not notified that she was being suspended with or without pay; she was prematurely notified that her contract was "voided" and  she was thereafter improperly notified that she had been terminated before the evidentiary hearing was held before the independent hearing examiner. The process dictates that Garza should have been notified that she was being proposed for termination for good cause (due to her failing to meet certification standards) prior to final action by the Board of Trustees. It is, therefore, the opinion of this Hearing Examiner that Garza is entitled to continue to receive reinstatement of her full salary and accrual of full benefits until such time, following this hearings and appeals process, that the Board of Trustees hereafter considers the Findings of Fact, Conclusions of Law and Proposal For Decision and votes to terminate her contract as a teacher for San Benito or to reinstate her. 
Duty To Reassign Garza To A Certified Teaching Position.
Garza argued that San Benito owed her a duty, in light of her long years of employment, of reassignment to another teaching position, either to regular elementary education (where she holds a teaching certificate) or to bilingual elementary education (where she is not certified, but claims to be eligible for certification). All this was prefaced and argued in light of San Benito having assigned her from her certified area of teaching in 1993 to a non-certified area of teaching. The evidence showed that Ms. Garza signed the Transfer Request and made no protest of her reassignment to another teaching field and another campus in 1993.  To cry "foul" four years later is simply not timely and relevant at this point.

There is no duty to reassign a teacher who fails to maintain certification or permit entitlement for the specific duties of the teacher's assignment. See Brian S. Ludlow v. Kemp ISD (June, 1993) CD # 198-R2-790.

Garza was required by Texas Education Agency, district policy and the specific terms of her teaching contract to possess the appropriate credentials for her assignment. She failed to do so. Even after she was afforded an extra (fourth) year to meet certification requirements, she failed to do so. Plain and simple

With no known renewals of the emergency teaching permit on the horizon, Garza further failed to make a timely effort to seek reassignment to another teaching position before being faced with termination proceedings. Garza's only efforts to seek reassignment to another teaching position to which she was qualified were somewhat lamely made after Gonzalez's first notification that her contract was "void" and were precariously too close to the commencement of a new school year (when most vacancies had already been filled) to be successful.

In this particular case, it simply amazes this Hearing Examiner that Garza failed to take any and all necessary steps to safeguard her continued employment with San Benito by either successfully becoming certified in special education or timely seeking reassignment to another teaching position to which she was certified, especially when it was clearly evident that her continued employment as a special education teacher was in jeopardy. Both her contract and the board policies were written in plain language. Garza was a veteran teacher of sixteen years and had imputed and  actual knowledge of the certification requirements. Garza was simply too passive in the overall process. 

While San Benito is not precluded from reassigning Garza to another teaching position for which she is certified within the district, it is under no duty to do so. In this Hearing Examiner's opinion, Garza's failure to meet required certification standards of her current teaching assignment provides sufficient grounds, i.e., "good cause", to terminate her employment before the end of her contract term. 

Conclusions of Law
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law:
1.
Jurisdiction is proper under Texas Education Code § 21.251(a)(2).

2.
Even though there were procedural irregularities which occurred in the notice to Maria Elena Garza, she was, nonetheless, afforded a fair and impartial hearing pursuant to San Benito Consolidated Independent School District's policies and procedures governing the termination of professional term contract employees.

3,
Because Maria Elena Garza was employed under a two year term contract with San Benito Consolidated Independent School District, she had a property interest in employment under the terms of that contract until the close of the 1997-1998 school year, which afforded her continued salary and benefits until termination for good cause is properly effected by the Board of Trustees.

4.
Maria Elena Garza's failure to pass the ExCet examination and to timely receive proper certification as a Special Education teacher constitutes good cause for termination of her employment before the end of her term contract.

5.
San Benito Consolidated Independent School District met its burden of proof necessary to propose termination of the term contract of Maria Elena Garza within the current contract term based on good cause.


Proposal for Granting Relief
After due consideration of the record and matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that Maria Elena Garza's term teaching contract be terminated although she should also have her salary and full benefits reinstated from July 31, 1997 to continue until and if final action of the San Benito Board of Trustees hereafter upholds the recommendation for termination of her teaching contract. 

The undersigned hearing examiner further RECOMMENDS that the proposal of Petitioner for Termination be upheld and that Respondent's contract be terminated.

SIGNED AND ISSUED this 29th day of September, 1997.

Karen Hensley Meinardus

Independent Hearing Examiner
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