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DECISION OF THE HEARING OFFICER

Background
The Dallas Independent School District (the “District” or “DISD”) employed Jack Colella as a teacher at Skyline High School (“Skyline”) in 1996-1997.   He had a three year term contract and was teaching world geography at the time.

Sometime during January 1997, he encountered one of his former pupils in the hallway at Skyline.   During the course of a very brief conversation with the female student, after exchanging pleasantries, he is alleged to have asked  her if she had a boyfriend.   When she replied that she did not, she claims that he said, in essence, that he was divorced and if she needed a boyfriend, then he was available.  

He contends that he said something much different in word and meaning.   He knew that she had experienced boyfriend problems two years before while she was in his class.  He felt those problems had significantly impacted her academic performance.   He said that his comment to her was something to the effect that if she ever wanted another boyfriend then she should ask him about it because he was divorced, intending only to convey to her that he was familiar with relationships that do not work out.  He denies saying he was available to be her boyfriend.

A little more than two years before this event,  he had been warned that he was not to make comments to students which could be interpreted as being sexual or derogatory in nature.

On January 24, 1997, he was placed on administrative leave with pay.   On February 17, 1997, Mr. Colella was advised by the District that the superintendent was recommending to the DISD Board of Trustees (the “Board”) that his employment under his term contract be terminated for good cause.  A number of grounds were cited, including the failure to follow the directives of the District.  

             Mr. Colella contested the proposed termination and a certified hearings examiner was assigned to this matter pursuant to §21.251 et seq.  of the Texas Education Code.   A hearing on the merits was held on April 29-30, 1997 in the District’s personnel offices.   There were 13 witnesses from which 342 pages of testimony was received: 

A.    For DISD:

       1.   Ms. Stefani Reyna - student

       2.   Ms. Dana Bolden - student

       3.   Ms. Marciela Segura - student

       4.   Ms. Denita Quinn - student

       5.   Ms. Leandra Paramo - student to whom the remark was directed


       6.   Ms. Rosalinda Boland - Dean of Instruction at Skyline

       7.   Mr. Daniel Salinas - Principal of Skyline

  B.   For Mr. Colella:

     
       1.   Mr. David Kelley - teacher at Skyline

       2.   Mr. J.D.  Mayo - teacher at Skyline

       3.   Mr. Donald King - teacher at Skyline

       4.   Mr. Jack Colella - also called as an adverse witness by the District

       5.   Ms. Evelyn Simms - teacher at Skyline

       6.   Ms. Joan Crawford Lakes - teacher at Skyline


Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties, as well as all matters officially noticed, in my capacity as a duly appointed Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Mr. Colella has been a teacher for 26 years, all but one of which has been at DISD.  (Tr. 14, 50).  He has been a teacher at Skyline for 7 years.  (Tr. 14).   In the 1996-1997 school year, he was teaching world geography at Skyline; before that he taught history.  (Tr. 44).   He has also been a bus driver for the District for the past 13 years.  (Tr. 42).

            2.   
At the time of the incident, he had a three year term contract with DISD as a teacher that commenced in 1996 and was to conclude in 1999.  (Employer Ex. 1).

3.   
While at Skyline, he received “satisfactory” to “ exceeds expectations” ratings as a teacher.  (Tr. 50;  Employee Ex. 1).

4.   
Mr. Colella was recently divorced.  (Tr. 30, 270, 276).

5.   
Mr. Colella’s teaching style was one in which he frequently joked and good naturedly bantered with his students (Tr. 45, 67, 207-213, 228).  He said that this was one of the ways that he tried to show genuine concern for his students (Tr. 45), although in some instances, his remarks had the possibility of being misunderstood.

6.   
Ms. Paramo was in Mr. Colella’s history class while she was freshman at Skyline.  (Tr. 145).   He said that she sat in the front of the class very near his desk and talked with him about her personal problems from time to time.  (Tr. 294).    In this regard, he thought she was frequently depressed and always crying and this affected her schoolwork.  (Tr. 30, 293).  He learned from her that year that she had a boyfriend for that entire school year who was the source of her problems.  (Tr. 30-31, 150).   He claims that they talked about the these matters at least once a week;  however, she denies ever talking to him about her boyfriend or any problems with him during that year.  (Tr. 147).

7.   
He did not see her after that class until January 1997, when they met in a crowded  hallway between classes.  (Tr.149, 268).  By then she was a junior at Skyline.  The conversation took place while they were essentially passing in the hallway and lasted 10 seconds or less.  (Tr. 39, 149).  There was no physical contact between them.  (Tr. 149).   She did not feel that he was seeking her out on that occasion.  (Tr. 149).  He claims that he did not even recall her name at the time.  (Tr. 30).  
8.   
When they encountered each other, she testified that the exchange was essentially as follows:       



Colella: “Hello.”

Paramo: “Hello.”

Colella: “How are you doing?”

Paramo: “Fine, how are you?”

Colella: “Fine.”

Colella: “So, do you have a boyfriend?”

Paramo: “No.”

Colella: “Well, you know, that’s good that you don’t have a boyfriend.”

Paramo: “Yeah, I know.  I know.  I don’t need a boyfriend.”

Colella: “Well, you know, I am divorced, so if you ever want one....”

(Tr. 153).

9.   
He rarely stopped to visit with former students in the hallway.  (Tr. 291).

          10.   
The conversation concluded because she was at her classroom door by then.  (Tr. 152).            

11.   
Ms. Paramo is a pleasant, attractive young lady.    

12.   
Mr. Colella’s  remarks in the hallway made her feel uncomfortable, and she construed them to have a sexual overtone.  (Tr. 146).  She testified that he did not seem to be joking when he made the remarks, and she believes that he was serious about possibly wanting to go out with her.  (Tr. 151, 154).  She considered the remarks inappropriate, and she reported the incident to her parents.  (Tr. 145, 151).

           13.  
While admitting that he never made any inappropriate remarks to her in his classroom (Tr. 148), she did say that he had made a remark to her on an occasion the year before that made her feel awkward.  She was in the principal’s office and was in the process of being sent home because the shorts that she was wearing were considered to be too short.   He saw her in the office and told her that she looked good in the shorts.  (Tr. 147).

           14.  
Apart from the instances in paragraphs 8 and 12, there was no evidence of any other attempt by Mr. Colella to communicate with Ms. Paramo after her freshman year.  He denies any romantic interest in her or that he was suggesting by his comments that they become sexually involved in any manner.  (Tr. 46, 270).

            15.  
Shortly after Ms. Paramo reported the incident to her parents, on January 24, 1997, Mr. Salinas, the principal of Skyline, suspended Mr. Colella.  (Employer’s Ex. 6; Tr. 57).  On that occasion, the principal did not advise him of the exact reason why he was being suspended and it was not until or week or so later before he was so advised.  Upon learning the reasons, he promptly prepared an affidavit in which he stated his version of the facts and his intent of the remarks. (Employee Ex. 2).   In relevant part, it stated:

A couple of weeks age or so, I recall passing a student named Leandra Paramo in the hallway on my way to my class just as the period was about to begin.  As I recognized her as being a former student of mine, I greeted her and we quickly exchanged pleasantries, something like “Hi, how are you doing?”  “Fine, how are you.”  I then asked her if she still had the same boyfriend from the ninth grade.   When she said no, I said that was good, that she really didn’t need one.  She agreed, saying that she knew she didn’t.  I then told her that if she ever wanted one that she should ask me about it because I was divorced.  In reading Leandra’s statement, it was apparent that she misunderstood my comment.  I only meant to communicate to her that relationships sometimes do not work out and that I have firsthand experiences with such things.  I was trying to express my concern for her and offer advice.  I regret that my comments to Leandra may have upset her.

16.
At the hearing, his testimony was essentially the same.   However, he added to his affidavit version of the event by saying that he told her on that occasion that he knew exactly what she was going through, and sometimes relationships just don’t work out.  (Tr. 30).  He further elaborated by saying that he also told her that if she ever considered another one (apparently meaning a relationship), to ask him about it because he has been there, and when things do not work out, sometimes that is good.  (Tr. 293-295).

 17.
On February 17, 1997, Mr. Colella was presented with a letter from Mr. Salinas in which he was notified that Mr. Salinas was recommending that his employment be terminated for good cause.   (Employer’s Ex. 2).   Based on the comments to Ms. Paramo, 12 violations of DF (Local) were listed, which included numbers 1, 2, 3a, 3b, 5, 6, 12, 20, 24, 25, 28, and 32.  

  18.   
The alleged violation of DF (Local) number 1 pertained to his failure or refusal to comply with the policies, orders, and directives of the District.  In this regard, on December 6, 1994, he had been directed by Mr. Salinas not to make comments to students which could be interpreted as sexual or derogatory.   (Employer’s Ex. 5).   The history of the events that provided the grounds for that directive is similar to what has occurred in this instance.

 19.   
Ms. Segura was a sophomore at Skyline where Mr. Colella was one of her teachers.   On one occasion she said that he tapped her on the shoulder and said “Hurry up babe.”  She admits that she was talking in his class at the time and not doing her school work.  (Tr. 132, 135).  On the other hand, his version is slightly different.  He said that he made the statement when he was trying to rush her into his classroom because she was standing in the hallway.  (Tr. 25).
  

 
 20.   
On another occasion, she said that as she was leaving his classroom, he asked her “How did you get to be cute?”  She said that she was the last one leaving the room when the remark was made and no other students were present.  (Tr. 136).  He claims that the statement was   intended only as a confidence-building compliment for her that he had used a number of times before with others, but one which she apparently misunderstood.  (Tr. 17).  



 21.   
Ms. Segura was offended by these comments and told her mother and Ms. Boland,  Skyline’s Dean of Instruction.  (Tr. 133).   Ms. Boland testified that Ms. Segura was hysterical when she visited with her about these comments.  (Tr. 171).   Ms. Boland conferenced with Mr. Colella about the comments and then issued him a letter dated October 3, 1994, in which she advised him that the comments were unprofessional and totally inappropriate.  (Employer’s Ex. 3).  He responded that he would not make comments of that nature in the future.  (Tr. 26).

 22.  
Mr. Salinas gave Mr. Colella a letter of suspension dated November 11, 1994 concerning those comments.  (Employer’s Ex. 4).  The suspension was with pay until the investigation of the circumstances about the comments was concluded.  Mr. Colella states that in their conference about the comments, he was told by Mr. Salinas to “ watch his comments” because some of them could be deemed inappropriate.  (Tr. 35).  Shortly thereafter, he was reinstated, but only after being given a copy of the December 6, 1994, letter in which Mr. Salinas directed him not to make comments which could be interpreted to be sexual in nature.  He was not terminated for the 1994 comments because Mr. Salinas believed he should have another chance.  (Tr. 178).

 
 23.    
There were two other comments which were also apparently made prior to his suspension in 1994 that resulted in students being offended.  The first instance occurred in his classroom.  One of his female students admitted to calling him by his first name - “ Jack,” which she acknowledges was an inappropriate thing to say under the circumstances.  (Tr.122-123).  She states, however, that he  replied that he would “jack her booty ” for what she said.   Although she admits that, depending upon the circumstances, it could have a sexual meaning or it could imply physical violence such as fighting, she construed it to mean the former and was offended by it.  (Tr. 106).

 24.     
Mr. Colella said that what he said was “If you do that again, you are liable to get your booty jacked.”  By such he said that he was joking with her, intending a play on the word “jack”.   He said he wanted to convey to her that she would be subject to corporeal punishment for that type of infraction in the future.  (Tr. 32).   He said that both she and the class laughed at the remark at the time.  (Tr. 68).   He said that he did not understand the phrase to have a sexual meaning at that time nor did he intend for it to be a sexual remark.  (Tr. 68).  She admitted that she had frequently heard the phrase on television where both meanings were used.  (Tr. 113-116).   In fact, there was no consistent understanding among other faculty members who were called as witnesses as to what the phrase meant.  Many thought it related to corporeal punishment (Tr. 203-204 [Simms], 213-214 [Kelley], 234 [Mayo]), while the principal believed it could have either of the meanings depending upon the context of its usage.  (Tr. 201).

 25.   
The same student was involved with one other exchange with Mr. Colella that year that prompted another complaint.   She vaguely referred to an instance where he supposedly asked her if she liked white boys.  (Tr. 106).  In response, he said that he and the student were on school grounds on their way to a school bus, and he jokingly asked her, as he had with others, “Have you gone out with any white guys,” as a teasing type of conversation piece and meant nothing more by it.  (Tr. 19-20).

 
 26.   
Mr. Salinas considered the comments by Mr. Colella about his “ availability as a boyfriend” as a sexual comment intended to convey to Ms. Paramo his interest in her if she was likewise interested.  (Tr. 173, 190).   He considered Mr. Colella’s comments to be in violation of the December 6, 1994, letter;  that a climate for learning was defeated by the remarks; and that his conduct failed to meet the acceptable standards of conduct for teachers in the District.  (Tr. 177- 178).

 27.   
Mr. Salinas was Mr. Colella’s superior.

 28.   
The statements made by Mr. Colella in January 1997 to Ms. Paramo (the “Remarks”) could, under the circumstances, be construed or interpreted by a reasonable person to be of a sexual nature, whether it be an advance or something else with a sexual connotation.   Accordingly, the Remarks are in violation of Mr. Salinas’ orders in the December 6, 1994 not to make comments to students which could be interpreted as sexual in nature.  DF (Local) numbers 1, 20.

 29.   
The Remarks are contrary to and inconsistent with the ordinary standards set by the performance and conduct of other professional employees of the District.  DF (Local) number 2.

 30.  
The Remarks created an unsatisfactory climate for learning in the classroom.  DF (Local) number 3a.

 31.   
The Remarks constituted behavior by Mr. Colella that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  DF (Local) number 24.

 32.   
The Remarks constituted a failure of the Mr. Colella to meet acceptable standards of conduct for employees in like or similar positions, and the retention of Mr. Colella would be detrimental to the best interests of the District.  DF (Local) number 25.

 33.   
The Remarks were reckless and a result of extremely poor professional judgment by Mr. Colella.


Discussion
 The basis for Mr. Colella’s recommended termination relates to an apparent chance encounter in the hallway with one of his former students.   The hurried conversation in that crowded, noisy hallway lasted no more than 10 seconds.   Was it, in reality, some form of a sexual advance or was it no more than an honest inquiry about her welfare by a genuinely concerned teacher who was aware of the student’s previous difficulties with a boyfriend?

 The resolution of this question is not simple.  Unfortunately, it ultimately boils down to who is most credible of the two parties in this instance.

It can be argued that the versions of the remarks by both Mr. Colella and Ms. Paramo are supportive of their respective positions.   Because of the potential sexual overtones and the involvement of a minor, the context in which the words were spoken is critical.   This is precisely the problem that Mr. Salinas sought to avoid when he directed Mr. Colella on December 6, 1994, not to make comments that could be interpreted as being of a sexual nature.

 The past and present problems of Mr. Colella arise from his personality and the manner in which he conducts his classes.   To be sure, he has been an acceptable teacher for the District for many years.  He states his casual, joking method of classroom demeanor is to achieve better interaction with his students in order to enhance their classroom performance.  This is based on getting to know the students well and establishing a high level of trust between one another.

  
Teachers have different styles and his particular classroom demeanor is not unacceptable, unless, of course, it is carried to an extreme.  This approach, however, is not without its perils, and it is not because a more tolerant, casual  atmosphere is utilized by him in the classroom; rather, it is what he chooses to say in the course of this process.

 While he apparently said things in a joking manner or tried to converse in the students’ vernacular on a number of occasions, the comments were not always perceived by the students in that manner.  His statements about “jack your booty,” “ hurry up babe,” and “how did you get so cute” were, to a reasonable person under the circumstances, susceptible of sexual or personally offensive interpretations.

 Mr. Colella never denied making these statements to the students.   But he always had  an explanation for each one of the instances to show why he believed that the comments were taken out of context and were not intended by him to be offensive.   

 Mr. Salinas put Mr. Colella on probation with the December 6, 1994 letter - he was not to use language that could possibly be interpreted as sexual in nature.   It is important to note that Mr. Salinas did not direct Mr. Colella to change his classroom teaching method; rather it was only a directive to be careful with his language.   While Mr. Salinas felt that the 1994 remarks by Mr. Colella had sexual connotations, he felt that Mr. Colella deserved the benefit of the doubt and a second chance to continue as a District teacher.

 The purpose of Mr. Salinas’ warning to Mr. Colella in 1994 was to try to avoid exactly what has occurred as a result of the disputed 1997 remarks.   In order to try to understand what Mr. Colella intended by his remarks, as well as how they were received by Ms. Paramo, one can quickly become ensnarled in a “contextual nightmare” involving sensitive and volatile issues.  Quite simply, had Mr. Colella had the presence of mind to gauge his comments in this instance as directed by Mr. Salinas, there would be no complaint.

 Ms. Paramo was a very credible witness.   In assessing Mr. Colella’s demeanor on the occasion in question, she concluded that he was not joking and she took very seriously what she believed he said (or strongly implied) to her about him being available as boyfriend since he was no longer married.  She had every right to be alarmed by what she thought he said that day, especially if she also took into account what he had said to her only a year before about the length of her shorts.

 If you consider Mr. Colella’s affidavit version of the disputed remarks, they are only slightly different from what Ms. Paramo said she heard, at least until the very end of the disputed remarks - “if she ever wanted one [boyfriend] that she should ask me about it because I was divorced.”  He said the purpose of such words was to indicate to her, by using himself as an example,  that relationships do not always work out, and sometimes that is good.  In other words, in his mind the conversation was nothing more than a brief supportive or counseling session.  At the hearing, he amplified on the affidavit version of his remarks to say that he might have said to her on that occasion a sentence or two more that he felt should have made this point very clear for her.   

Regardless of which version of the remarks is considered, it is odd that he would have had such a keen interest in Ms. Paramo’s welfare and have had the type of discussion they did after he said he had not seen her for two years, especially since he rarely stopped former students in the hallway to converse or to check on how they were doing.  He also had no response to her testimony that he had seen her in the principal’s office the previous year and commented on how good she looked in shorts.

This was the young lady who sat on the front row of his class her freshman year and with whom he said he had a number of discussions with about her former boyfriend.  Yet he could not remember her name.   If he had wanted to merely advise her that it is best that some relationships do not work out, he could have been  more circumspect in his choice of words.

 Considering all of the circumstances involved, and the demeanor and credibility of the witnesses at the hearing, I find that the most probable exchange of remarks on that day in the hallway between Mr. Colella and Ms. Paramo to be the version presented by Ms. Paramo.   Even if Mr. Colella did not intend for those remarks to have a sexual connotation, they could certainly be objectively interpreted in that fashion by a reasonable person under the same or similar circumstances.   

 Mr. Colella argues that it not a student’s perception that should control the outcome of this matter.  He suggests that if a teacher talks to 500 children over a three year period, how are they to know if perhaps one or more of the students at some point in time could have interpreted the teacher’s remark differently than was intended because of a variety of factors such as age, ethnicity or sex?  His implication is that teachers would be in constant fear of their comments unless they were using nothing more than cautious, simple, bland words in teaching their classes.   

 This argument misses this point.  It is more than the student’s interpretation alone that controls whether a teacher’s remarks are sexual or offensive.  If the student is unusually sensitive or did not clearly understand what the teacher meant under the circumstances, but nevertheless makes a complaint, it is the burden of the teacher’s superiors to determine what were the circumstances surrounding the remarks and take action, if appropriate.  In so doing, the administrators should not be using just the student’s interpretation and feelings as the dispositive standard; rather, after considering all the circumstances, including the intent of the speaker, the standard should be how a reasonable and prudent person under the same or similar circumstances would most likely have interpreted those remarks.  Thus, it is an objective, reasonable and prudent person standard rather than merely a “student standard” that controls.  In this case, I find that Mr. Salinas’ decision to recommend the termination of Mr. Colella because of the remarks in question to be based upon and be consistent with the proper standard.  


Conclusions of Law 
 After due consideration of the evidence and matters officially noticed and foregoing Relevant Testimony and Findings of Fact, in my capacity as a duly appointed Hearings Examiner, I make the following Conclusions of  Law:

 1.
Pursuant to §21.251, et seq. of the Texas Education Code, the Hearing Examiner has jurisdiction over this matter.

 2.   
The remarks by Mr. Colella to Ms. Paramo in January 1997 were in violation of DF (Local) numbers 1, 2, 3a, 20, 24, and 25.  Accordingly, each and all of them constituted good cause for the termination of Mr. Colella’s three year term contract prior to its expiration.

 3.   
The District proved by a preponderance of the evidence that good cause existed for the termination of Mr. Colella’s three year term contract prior to its expiration in all respects as set forth above.  All other Findings of Fact and Conclusions of Law made herein are also based on evidence that was established by a preponderance of the evidence.


Recommendation 
 After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing s Examiner, it is hereby

 RECOMMENDED that the Board of Trustees for the Dallas Independent School District  adopt the foregoing Findings of Fact and Conclusions of Law; and

 IT IS FURTHER RECOMMENDED the Petitioner’s recommendation should be sustained.

 SIGNED and ISSUED this 30th day of May, 1997.

JESS C.  RICKMAN, III

HEARING EXAMINER

� If any Conclusion of Law is deemed to be a Finding of Fact or if any Finding of Fact is deemed to be a Conclusion of Law, it is thus hereby adopted as such.
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