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STATEMENT OF CASE
Respondent, DIANA BENAVIDES, had her term contract as a teacher with Petitioner, AUSTIN INDEPENDENT SCHOOL DISTRICT, (hereinafter referred to as “AISD”), terminated.  Anne Snell and Jana Burk, of the law firm of Bickerstaff, Heath, Smiley, Pollan, Kever and McDaniel, 1700 Frost Bank Plaza, 816 Congress Avenue, Austin, Texas 78701-2243, represented Petitioner AISD; and Katherine Duff and Katherine Vitella of the law firm Duff and Vitella, 23 Meandering Way, Suite B, Round Rock, Texas 78664, represented Respondent BENAVIDES.

This matter came to be heard in Austin, Texas on July 26, 1999, and concluded on June 30, 1999, after five days of testimony.  Robert D. Wilkes, a certified Hearing Examiner, appointed by the Texas Education Agency, heard the case and summits this proposal for decision.  The Hearing Examiner finds that he has jurisdiction for both the subject matter and parties pursuant to section 21.251 of the Texas Education Code.  The parties, in writing, have waived the time prescribed by section 21.251 of said code.  


I.  FINDINGS OF FACT
After careful consideration of the evidence and matters officially noticed and presented, and after consideration of argument of counsel, I make the following findings of fact with regard to this matter:

1. AISD is an independent school district, which is a political subdivision duly existing under the laws of the State of Texas.

2. Benavides is a certified teacher with over 14 years of classroom experience.  During the 1998-99 school year, Benavides was in the first year of a three-year term contract with AISD, assigned to Burnet Middle School.

3. At the end of the 1998-1999 school term Benavides’ contract was recommended for termination for the following reasons: (1) inefficiency and incompetency in the performance of her professional duties; (2) failure to comply with official directives; (3) failure to comply with improvement requirements underlying the specific activities set out in her professional growth plan to help her improve; and (4) failure to meet the accepted standards of conduct for professional employees as generally recognized and applied by AISD.

4. The AISD Administration presented all recommendations of non-renewal and termination of teacher contracts to the Board of Trustees on or about March 22, 1999, however it asked the Board not to act upon its recommendations until May 24, 1999, so as to provide time for such teachers recommended for termination to improve their performance.  (Tr. 53).

5. Until the Board acted on the recommendation to terminate Beavides’ employment, Benavides had opportunity to improve her performance.

6. At its May 24, 1999, meeting, the AISD Board of Trustees proposed termination of Benavides’ contract.  (Tr. 53).

7. On May 25, 1999, AISD sent Benavides written notice of the Board’s proposed termination of her contract.  

8. The procedure undertaken by AISD to advise Benavides of its concerns about her performance and ultimately to recommend the termination of her contract followed the law and procedure ordinarily taken for AISD teachers in contractual difficulty.  (Tr. 41-54).

9. On January 11, 1999, Benavides was sent written notice that her continued employment was in doubt and that upon her election, she could meet with Ms.Pamela Hall, Director of Employee Relations in AISD’s Human Resources Department, to discuss her employment.  (P-24).

10. Ms. Linda Van Horne, Principal at Burnet Middle School and Benavides’ supervisor, evaluated Benavides’ performance for the 1998-1999 school year using the T.T.A.S. modified instrument for the formal 45-minute observation, and by conducting informal, walk-through observations as required. (Tr. 51; P-19, 20, 34, 47, 53).

11. After observing a teacher’s performance throughout the school year, conducting the formal evaluation on the T.T.A.S. instrument, considering the teacher’s progress pursuant to the professional development plan and any other documentation of relevant events, the principal determines whether to recommend termination of the teacher’s employment to the Superintendent.  (Tr. 51). 

12. Van Horne determined that Benavides’ performance was not sufficiently improved and recommended termination of Benavides’ employment. (P-3).

13. On February 12, 1999, AISD sent a letter to Benavides notifying her that Van Horne had recommended termination of her employment and that Benavides could meet with Dr. Lynda Haynes, Executive Director of AISD’s Human Resources Department, for an informal hearing or conference if she chose to do so. (P-15).

14. After being notified that the Board proposed termination of her contract, Benavides requested that the TEA appoint a certified independent hearing examiner to conduct a hearing pursuant to Chapter 21, Subchapter F, Texas Education Code, regarding the proposed termination of her employment.  

15. In accord with custom and practice, in addition to Van Horne’s formal evaluation of Benavides’ performance, other AISD administrators and Van Horne conducted brief, unannounced, walk-through observations of Benavides’ classroom at various times during the 1998-99 school year.  (Tr. 670-75, 789, 874).

16. After walk-through observation of Benavides’ classroom, Van Horne often placed a note in Benavides’ campus mail with a message such as “See me. LVH” as a means of initiating conversation with Benavides about her observations.  A formal meeting is not required following walk through reviews. (Tr. 619, 673, 756).

17. When Van Horne documented a walk-through, Benavides received a copy of the documentation.  (Tr. 599, 603, 617-19).

18. Benavides did not respond to Van Horne’s notes nor the walk-through documentation, and did not initiate discussions or suggest additional activities or resources that she thought might help her improve her instructional or classroom management skills.  (Tr. 673, 756).

Failure to Comply with Official Directives:

Failure to Follow District and Campus Policies:

19. Benavides did not follow the policy at Burnet Middle School that required that classroom doors not be locked while students were inside classrooms for instruction during the school day.  In contravention of this policy, on several occasions, Benavides locked the door to her classroom during the school day and refused to admit assigned students to her classroom.  (Tr. 255-56, 283-85, 659; P-21).

20. In contravention of Burnet Middle School policy and practice, Benavides sent ineligible students from her Spanish class to content mastery class. (Tr. 170-72).

21. Benavides was provided a list of all students eligible to receive services from the content mastery classroom.  (Tr. 539).

22. Benavides referred students to the content mastery classroom whose names were not on the list of eligible students.  (Tr. 170-72, 538-39, 892-96).

23. Students referred to the content mastery class by Benavides frequently were sent back to her class because educational services for them were not available.  (Tr. 171-72).

24. Near the end of the school year, Benavides referred eligible students to the content mastery classroom after it was closed, and students she referred were roaming the hallways unsupervised.  (Tr. 590, 849, 892-93; P-3).

25. Benavides also inappropriately referred students from her Spanish classes to the English as a Second Language (“ESL”) content mastery class.  (Tr. 195).

26. Benavides did not comply with campus policy and practice requiring her to inform Karen Hodge, school counselor, when students from her Spanish classes became ineligible to remain on track for high-school credit for Spanish.  (Tr. 591).  

27. Even though she was reminded of and had helped develop the policy requiring her to submit the names of students ineligible for high-school credit, Benavides was the only teacher of those required to submit such information to Hodge who did not do so.  (Tr. 298-94, 303-05, 310-11).  Benavides’ failure to submit such information put her students at risk of receiving permanent, poor grades on their high school transcript.  (Tr. 304).

28. Benavides did not comply with campus policy for In School Suspension (“ISS”) in that she referred more students than were authorized and did not send work with each student she sent to ISS as required.  (Tr. 659).

29. Benavides failed to comply with campus policy regarding preparing and leaving a lesson plan for substitute teachers and an emergency copy of such lesson plan with the campus office.  On April 26, 1999, a lesson plan for Benavides’ substitute teacher could not be located in her classroom nor had Benavides provided such emergency copy to the campus office as required.   (Tr. 593-94; P-7, 8).

30. Again, on April 28, 1999, a lesson plan could not be found in Benavides classroom for her substitute teacher nor had she provided an emergency copy of the lesson plan to the campus office.  (Tr. 593-94; P-9).

31. Benavides failed to call the principal at home as required by policy on one occasion when she was going to be absent.  (Tr. 628, 659; P-33).

32. On December 3, 19998, Benavides did not comply with campus policy and showed an unapproved video to her students.  Campus policy requires prior approval of all videos which must first be submitted to Van Horne at least five days ahead of time before showing the video to students.  (Tr. 617-18; P-28, 29, 61).

Inefficiency and Incompetency in the Performance of Duties:
Notice Regarding Failure to Provide Adequate Instruction:

33. In March 1998, Van Horne conducted a formal observation of Benavides’ classroom instruction noting her failure to include sufficient cooperative learning activity, variety, and time for student response (Tr. 643-49, 677-79; P-35, 36); and in April 1998, Benavides was placed on a professional growth plan to assist her with developing skills to improve instructional services she provided to students.  (P-35, 36, 51).

34. Benavides admitted that she needed to improve her classroom instruction.  (Tr. 1149, 1151, 1300-01).

35. On December 14, 1998, Van Horne and Benavides completed and signed their cooperatively arrived at revision of the 1997-98 professional growth plan to address deficiencies observed in Benavides’ classroom by Van Horne during the 1998-1999 school year.  As a part of the improvement process, Benavides was instructed to provide opportunities for students to participate in planned learning activities; to organize materials to provide better opportunities for learning; to manage student behavior to facilitate learning; to maximize the amount of time available for instruction; to present subject mater in a manner conducive to affective and/or psychomotor learning; and to comply with AISD and campus policies, operating procedures and requirements.  (P-26).

36. While not rated unsatisfactory, Benavides’ past evaluations contain explicit professional opinions from other supervisors who had evaluated her which put her on notice that her classroom management skills were problematic and that her ability to keep students engaged needed improvement.  (P-53; P-54).  Thus, it is plain that Benavides knew or should have known that she needed to improve in these areas even before Van Horne observed and identified these problems in Benavides’ performance evaluation in the relevant time period.  (Tr. 1319-23).  

Evidence of Failure to Provide Adequate Instruction:
37. Benavides’ professional growth plan also required her to incorporate and effectively utilize cooperative learning strategies in providing instruction to her students.  (P-18, 20).   

38. Walk-through observations of Benavides’ classroom consistently indicated her failure to utilize classroom instruction time effectively to move toward achievement of worthwhile educational goals; to implement learning activities in a logical sequence; to maintain focus of students on the lesson; to proceed at an adequate pace to enable all students to contribute to engage student throughout the entire lesson; to implement multiple teaching strategies; and to address diverse learning styles and different needs.  (Tr. 602, 618-19, 698-700, 795-96, 873-75, 946; P-13, 29, 32.)

39. Van Horne reminded Benavides on numerous occasions that Benavides appeared not to be spending her instructional time productively and that her lesson plans seemed to lack depth and substance necessary to challenge all of her students.  (Tr. 596-97, 613-17, 719-22, 765-66, 795-96; P-28, 59).

40. After observing Benavides’ class Dr. Hydak, Coordinator for Languages Other Than English, indicated that she spent insufficient time instructing her students and reinforcing the concept addressed in her lesson.  He also stated that she needed to find ways to engage more students, and added that the classes he observed seemed fractured rather than cohesive or unified in focus.  (Tr. 620-26, 636-38, 711; P-31, 50).

41. By the end of the school year, about 60% of Benavides’ Spanish students were not eligible to receive high school credit for Spanish because their lack of progress showed they had not mastered the relevant material at an acceptable level.  (Tr. 286-92, 298-305, 310, 506-11).  The curriculum was designed by the school such that a majority of students should be able to receive half a credit of high school Spanish.  (Tr. 294-95).

Proof of Failure to Manage Classroom:
42. Benavides did not respond consistently to student misconduct in her classroom.  From time-to-time she ignored serious behavior, while at other times imposing high levels of disciplinary intervention for relatively minor infractions that she should have been able to handle in the classroom through the use of appropriate management techniques and strategies.  (Tr. 879-80).

43. The strategies used by Benavides to manage her classroom were not effective and she did not maintain an appropriate learning environment for her students.  (Tr. 650).

44. On December 14, 1998, Van Horne and Benavides cooperatively revised Benavides’ professional growth plan explicitly stating that management of student behavior needed to improve and that in walk-throughs, that most students should be observed to be participating in teacher-planned lessons that were challenging and in which the students were being monitored by Benavides with regard to their progress.  (P-26).  In this revised plan, management of student behavior was identified as the second highest priority, second only to improved quality of instruction.  (Tr. 797; P-26).

45. Benavides, a teacher with 14 years of experience, was reasonably expected to establish relationships with her students so that she could manage minor disciplinary matters in the classroom and tell the difference between minor infractions and serious disciplinary problems.  (Tr. 815).

46. Almost daily, Benavides used the emergency call button in her classroom to call the campus office for help.  (Tr. 819, 875, 883).  This call button is intended to be used by staff only in a safety or health emergency.  (Tr. 875).

47. Benavides often sent students in her classes to in-school suspension (ISS) until the end of that class period as the initial consequence for classroom misbehavior, rather than for more significant or continuing student disciplinary problems as intended under campus policy.  (Tr. 901-04; P-39, 40).

48. Campus administrators communicated often with Benavides about their concerns regarding her failure to improve her classroom management skills.  Benavides complained about disciplinary problems in her classes but improvement in classroom management and instruction was not observed to bring either up to acceptable standards.  (Tr. 744-45, 874).  

49. To assist in improving Benavides’ performance, Van Horne suggested that Benavides plan challenging teaching lessons, inform parents of misconduct, instill in students an understanding of the importance of leaning and devise, implement, and consistently reinforce a suitable classroom management plan. (Tr. 876).

50. Locking a student out of the classroom, unsupervised in the hallway, is not effective discipline and compromises student safety.  Benavides knew or should have known that locking out students was inappropriate discipline and prohibited by campus policy.  (Tr. 255-58, 283, 285, 522).

Failure to Meet Accepted Standards of Conduct:

Failure to Maintain Student Confidentiality, Treat Disabilities Appropriately, and Promote Good Relations with Parents:
51. In response to a parent’s question about their child, Benavides stated that the student must have a learning disability because he was not performing at the same level as other students in her classroom.  (Tr. 267-68, 432, 540-42, 805-07; P-21). Benavides’ statement was derogatory and inappropriate in the context in which it was made because it was not related to a proposed diagnosis by or consultation with a qualified professional or a referral under Section 504 of the Individuals with Disabilities Education Act or some other similar situation.  (Id.)
52. On February 9, 1999, Benavides and Ms. Julieanne Arreola, the Special Education Chairperson at Burnet Middle School, were in the hall when an altercation between two students was imminent.  At the time, Benavides announced in front of students and faculty that student “X” was a special education student and was always starting problems like this in the classroom and starting fights in her classroom because he is one of those “special ed” kids.  (Tr. 208, 424, 428; P-16).  Her comments were inappropriate and inconsistent with the Professional Code of Ethics that states acceptable standards for teacher conduct.  (Tr. 1328-33). 

Failure to Follow Professional Ethics:
53. Benavides does not deny that she locked students out of her classroom on several occasions.  (Tr. 1334).  Benavides locked students who were new to her class and refused to admit them until school personnel intervened on the student’s behalf.  (Tr. 255-56, 284, 355-57, 511-12; P-21).  Locking students out of a classroom and leaving them unsupervised in a hallway is not acceptable conduct for a teacher.

54. Benavides admits that on or about November 9, 1998, she made an inappropriate derogatory remark in Spanish about a student in her classroom which was heard by other students.  (Tr. 1305-07, 1333).  The student about whom the comment was made did not understand what Benavides said; however, native Spanish speaking students in her classroom did understand and they ridiculed the student who did not understand what Benavides had said.  (Tr. 267, 518, 626, 661-62; P-21, 32).  

55. After being notified that the failure rate in her classes exceeded AISD guidelines, Benavides provided data to show that her failure rate had dropped from 32% to 2% in one six-week period despite the fact that no significant improvement in classroom instruction or management had been observed or otherwise demonstrated by Benavides’ classes.  (Tr. 722).

56. Grading by Benavides was not demonstrably related to student performance empirically.  Benavides’ explanations of her grading were not consistent and did not comply with AISD and campus grading policies.  (Tr. 1424-34, 1439-47, 1450-66).

57. On April 23, 1999, Van Horne observed inadequate instruction and chaotic student conduct in Benavides’ classroom.  Benavides admits that she made comments in front of her entire class to the effect that all the ALC kids would not work.  (Tr. 595-96, 661, 1231-32; P-10).

Failure to Comply with Professional Growth Plan:
58. Benavides began the 1998-1999 school year on a growth plan that had been developed cooperatively by Van Horne and Benavides near the end of the 1997-1998 school year.  (Tr. 75, 629, 1217; P-35).

59. Benavides’ initial growth plan was signed in April 1998.  Her numerical score on her formal 1997-1998 school year evaluation rated her distinguished, however the evaluation pointed out specific areas in which Benavides needed to improve.  (Tr. 93, 97).  

60. Benavides received more than two ratings of no credit in a particular performance indicator measured on the 1997-1998 school year evaluation.  (Tr. 684, 1205; P-36).

61. Benavides’ initial growth plan identified strategies intended to help her learn to engage students in cooperative learning activities.  (Tr. 629; P-35).  The growth plan specified two domains listed on the evaluation form in which it was indicated that Benavides needed to improve.  (Tr. 849; P-35).

62. On November 9, 1998, Van Horne sent written notice to Benavides indicating that despite a professional improvement plan’s having been developed and implemented, desired improvement in Benavides’ teaching strategies and classroom management had not yet occurred.  (Tr. 626-27; P-32).

63. On December 14, 1998, Van Horne and Benavides completed and signed the revised growth plan having reviewed provisions in the initial plan and discussed Benavides’ performance to that date.  (P-26).  

64. The revised professional growth plan was devised after consultation between Van Horne and Benavides.  (Tr. 771, 801).  

65. The revised growth plan included additional strategies intended to help Benavides engage her students in cooperative learning activities.  (Tr. 625; P-26).

66. Benavides completed each of the growths activities identified in the revised growth plan though she did not meet the deadline for turning in the lesson plans or completing one of her required teacher observations.  (Tr. 618; P-18, 20, 26).  Despite having completed these enumerated activities, significant change in her classroom instruction and classroom management did not occur and her performance was not sufficiently improved to demonstrate that she was providing adequate educational services to her students.  (Tr. 662-64).

67. Benavides’ revised plan also specified the evidence to be used to determine whether desired improvement and professional growth had been accomplished.  In classroom observations, Benavides was expected to demonstrate improvement in instruction by (1) incorporating activities that would solicit student participation and interaction in such a way that most students would achieve success at an appropriate level of difficulty; (2) moving about the classroom and monitoring students and giving them feedback at instructionally opportune moments during class periods; and (3) demonstrating improved instruction for her students by reducing the number of transfers requested from her classes and decreasing the student failure rate among her students.  (P-26).

68. Benavides had until the end of the 1998-1999 school year to demonstrate adequate professional growth in the areas identified in the plan.  (Tr. 771, 848, 854; P-26).  Had Benavides shown professional growth at any time over the course of the school year, Van Horne would have removed Benavides’ name from the list of teachers in contractual difficulty and withdrawn her recommendation that Benavides employment be terminated.  (Tr. 854-56).

69. Van Horne, Ms. Robertson, Mr. Cormier, and Dr. Hydak observed in Benavides’ classroom during the 1998-1999 school year and each noted that she needed to utilize effective cooperative learning techniques.  Benavides was not observed managing the classroom effectively and motivating student progress at an acceptable level.  (Tr. 878).   


II. DISCUSSION
Despite the fact that Petitioner AISD has shown by a preponderance of the evidence that there was good cause for the termination of Respondent Benavides’ term contract, this is a difficult case because Benavides has well demonstrated questionable motives in the evaluation and decision to recommend termination by her principal and supervisor, Linda Van Horne.  Van Horne’s contract with AISD was not an issue in this proceeding, but in all fairness to Benavides and in spite of my recommendation, I would raise the following points:

69. Diana Benavides had fourteen years of teaching experience with eleven years of service with AISD.

69. During her tenure with AISD, she had six different administrator appraisals of “meeting expectations” or “exceeding expectations.”

69. Van Horne, Principal of Burnet Middle School, gave Benavides a distinguished rating on her March 3, 1998, written evaluation and recommended to the Superintendent a new three-year term contract for Benavides.

69. Most, or at least many, of the problems that Benavides experienced was due to her third and seventh period classes.  The record clearly indicates that she had a large number of disciplinary problem students which she had difficulty in controlling.  However, Benavides never gave up on her efforts to manage and control these students. 

69. The record clearly reflects that the Burnet Middle School Administrators did little to assist Benavides, preferring to say that it was her problem and that she should have good classroom management rules.  I find that this “would be assistance” was absurd.  This is a convenient cop out.  

69. Benavides made every effort to implement her growth plan.  It is true that merely taking the required growth plan steps does not insure competency.  However, Van Horne was obviously obsessed with co-operative learning techniques and raised this point time and time again as to Benavides’ alleged deficiencies.  Co-operative learning is only one method of teaching and many other teaching methods may be preferable depending on the lesson plan for the day.  Yet throughout Van Horne’s walk-throughs and forty-five minute evaluation, she continually concentrated her appraisal on this alleged deficiency.  Van Horne’s background is in music education which differs considerably from a normal classroom.  Although Van Horne received training in supervision, since she is not fluent in Spanish, Benavides’ subject, nor can understand the language, it is questionably that she is the proper supervisor for the class.

69. Finally, I would hope that even though good cause existed to terminate the term contract of Benavides, that AISD would consider that she might continue to serve the District in another school under different circumstances, perhaps under a probationary contract or some other arrangement.  Good teachers are hard to find and retain.  Benavides past service record indicates she did well until she encountered Van Horne.  

III.  CONCLUSIONS OF LAW
1. The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, subchapter F, section 21.251 of the Texas Education Code.

2. The Board of Trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the Board.  Texas Education Code § 21.251(1).  

3. The school district has the burden of proof by a preponderance of the evidence.  Texas Education Code § 21.256(h).  

4. Petitioner has proved by a preponderance of the evidence that good caused existed for the termination of Respondent’s term contract at the date of the Board’s action on May 25, 1999.

5. Evidence of good cause for termination after May 25, 1999, is not considered and is moot as good cause was proven up to this date of the Board’s action in terminating Benavides’ contract.

6. AISD demonstrated good cause for termination by a preponderance of the evidence showing that Benavides was (1) inefficient and incompetent in the performance of her professional duties; (2) failed to comply with official directives; (3) failed to comply with the underlying requirements of her professional growth plan by improving her performance sufficiently to provide adequate instruction of her students; and (4) failed of meet accepted standards of conduct for professional employees as generally recognized and applied by AISD.  

7. Respondent’s procedural due process rights were met and satisfied.

8. The Hearing Examiner is required to make findings of fact and conclusions of law, and may include a proposal for granting relief.  Texas Education Code § 21.257(a)(1)-(2).  


IV.  RECOMMENDATION
After careful consideration of the record, matter officially noticed and the foregoing Findings of Fact and Conclusions of Law, I hereby recommend that the AISD adopt these Findings of Fact and Conclusions of Law, and terminate the contract of Respondent Diane Benavides for good cause.

Signed and issued this ________ day of September, 1999.

_______________________________________

ROBERT D. WILKES

CERTIFIED HEARING OFFICER
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