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Statement of the Case
Respondent, Allee Skoruppa (Mr. Skoruppa) appeals the decision of Petitioner, Sinton Independent School District (SISD), to recommend termination of his Term Contract of employment as a teacher.  (Pet’s Exhibit 3).  SISD contends that it has good cause to propose termination of Mr. Skoruppa’s employment pursuant to Board Policies DFD (Legal), DH (Legal), DH (Local), DH (Exhibit), and CFD (Local), arising from the allegations that Mr. Skoruppa misappropriated monies derived from a recycling program at the school.  (Pet’s Exhibit 5).  

Mr. Skoruppa timely requested a hearing in this matter, and an evidentiary hearing was held on July 28, 1999 in the board room of Sinton I.S.D.    

Victoria Guerra is the Independent Hearing Examine0r in this proceeding.  Petitioner is represented by Stephen Jon Moss, Attorney at Law, Austin, Texas.  Respondent is represented by Kevin F. Lungwitz, Staff Counsel of the Texas State Teacher’s Association of Austin, Texas.  


Findings of Fact
1.  Mr. Skoruppa has been employed by SISD for eight years as a science teacher.  (Tr. pgs. 77-78).

2.  In a letter dated June 16, 1999, SISD gave notice to Mr. Skoruppa of a recommended contract termination.  (Pet. Ex. 5).  The reasons given for the proposed termination pertain to the alleged misappropriation of money derived from the recycling program at Sinton High School (Pet. Ex. 5; Tr. 31:7-25; 33:18-25;  40:17-19) during the periods of October 1995 through February 1999.  (Pet. Ex. 5).  The letter of proposed termination charged Mr. Skoruppa with being the sponsor of the Environmental Science Club, a student organization, on whose behalf the recycling money was collected.  (Pet. Ex. 5).  

3.  Mr. Skoruppa was in charge of the recycling program at the high school from October 1995 through May 1999.  (Tr. 78-79).  During this time, Mr. Skoruppa collected approximately $371.33 from the recycling program, from the recycling company, BFI.  (Tr. 79-80).  During the period of 1995 to 1997, Mr. Skoruppa’s environmental science classes organized the recycling program under his tutelage.  (Tr. 78:10-16; 50:21-25; 51:1-3).  During the school years of 97-98 and 98-99, the resource students worked with the recycling program, collecting the recycled paper from the bins and depositories.  (Tr. 100:4-18; 149:6-25).  Mr. Skoruppa continued to serve as an advisor for the recycling program, even while the resource students worked the recycling program.  (Tr. 100:11-22; 149:6-25).  

4.  Mr. Skoruppa’s department chair assigned him the recycling program in 1995.  (Tr. 88:8-11;  30:15; 94:1-8).  Mr. Skoruppa was never told that he would cease being the sponsor of the 

recycling program until May 1999, at which time he was escorted out of school by police.  (Tr. 114-115; 123:21-25).  

5.  Mr. Skoruppa was never assigned any responsibilities with an Environmental Science Club.  No credible evidence exists that Mr. Skoruppa was directed by anyone to assume these responsibilities.  (Tr. 78:10-16; 90:1-12;  94:19-25; 95:2-13;  123:21-25).  

6.  Mr. Haner, the High School Principal, had knowledge of every club at the high school.  (Tr. 50:1-4) Mr. Haner was not aware that an Environmental Science Club existed until Spring 1999.  (Tr. 51:12).  In this three years as principal, he never questioned Mr. Skoruppa about the Environmental Science Club, who its student officers were, what its activities were, or what its budget was.  (Tr. 53).  

7.  Mr. Haner approved the closing of the Environmental Science Club account when asked by the Business Manager to do so in May of 1998, and this transaction was never discussed with Mr. Skoruppa.  (Pet. Ex. 12, pg. 3; Tr. 53).     

8.  Credible evidence exists that Mr. Skoruppa knew nothing about the Environmental Science Club account in October 1995, and requested that the account document not be sent to him.  (Pet. Ex. 12, cover letter and pg. 4).    

9.  When questioned about the BFI money in May of 1999, Mr. Skoruppa immediately returned $121.00 of the collected money to the office.  (Tr. 39:4-13; 54:9-11; 55:14-16; 70:1-3; 80:22-25;  84:14-16; 112:9-23; 113:1-7).  

10.  When Mr. Skoruppa returned the $121.00 of the recycled BFI money, he did not tell the secretary which account to put the money or for what purpose it should be spent.  (Tr. 113:1-7).

11.  Throughout the four years that Mr. Skoruppa served as advisor to the recycling program, he had collected $371.33 total.  (Tr. 5:5-7).  This $371.33 was totally accounted for because $121.00 was turned into the school office  (Tr. 39:4-13; 54:9-11; 55:14-16; 70:1-3; 80:22-25;  84:14-16; 112:9-23; 113:1-7) and the remaining money was used on supplies for his science classes.  (Pet. Ex. 9; Resp. Ex. 4;  Tr. 58:10-14;  80:22-25; 81; 85-87;  101-111).  Any money on hand was kept locked away in Mr. Skoruppa’s classroom.  (Tr. 84:17-25).  Mr. Haner saw no need to raise some issues about the Environmental Science Club or the Environmental Science Club account with Mr. Skoruppa.  (Tr. 58:3-9).      

12.  Mr. Skoruppa expended the $371.33 collected from recycling program as follows:

a. $42.45 for a rock sampler.  (Resp. Ex. 4a).

b.   $8.50 for liquid plumber.

c. $15.00 for sandwich bags

d. $15.00 for computer discs

e. $15.00 for dry erase markers

f. $25.00 for Off insect repellant

g. $63.00 for Kleenex tissue

h. $36.00 for frog calendars

I. $121.00 money returned in May 1999

j. $29.05 for dish soap, kitchen cups, paper bags, moth balls, Lysol spray, salt, Styrofoam cups, pine scent, bleach, and syrup, all of which were used for educational or student related purposes.  (Tr. 101-113).

13.  These expenditures are reasonable and constitute an honest accounting of the money derived from the recycling project.  These expenditures were all used for student purposes and not for the personal needs of Mr. Skoruppa.  (Tr. 101-113).

14.  No evidence exists that Mr. Skoruppa misappropriated money from the recycling project for personal use.  Mr. Skoruppa never misappropriated money from the recycling project for personal use.  (Tr. 84:9-13; 101-113).  

15.  Mr. Skoruppa was never instructed on what to do with the money from the recycling project.  (Tr. 49:7-9;  80:12-20).  

16.  No connection exists between the recycling program and the Environmental Science Club.  (Resp. Exs. 2 and 3; Tr. 50:17-25).    

17.  The funds derived from the recycling program do not constitute class funds, organization or club funds, or any other fund into which students have put money in the name of the school or where students collected money.  (Tr. 56:23-25; 57-58).          

18.  Mr. Skoruppa honestly accounted for all BFI funds and conducted his financial business with integrity.  (Pet. Ex. 9; Resp. Ex. 4;  Tr. 58:10-14;  80:22-25; 81; 85-87;  101-111).  

19.  SISD failed to prove by a preponderance of the evidence that Mr. Skoruppa violated any state laws, regulations or board policies in handling the BFI money.  

20.  SISD failed to prove by a preponderance of the evidence that good cause exists for termination of Mr. Skoruppa’s employment contract.  


Discussion
The foregoing facts establish that Mr. Skoruppa was never given any guidance as to what to do with the money derived from the recycling program.  SISD failed to establish that the money belonged to the Environmental Science Club.  Mr. Skoruppa cannot be charged with the responsibility of sponsorship of the club when he was never informed of the same.  Respondent’s Exhibits 2 and 3 acknowledge the existence of the recycling program, but nothing is said about the Environmental Science Club.  Respondent’s Exhibit 2, which is a 1996 memo from the assistant superintendent, Don Jones, to Mr. Skoruppa addresses the recycling program by stating:  
Just a note to let you know how leased I was to hear that you are planning to continue your recycling program through your Environmental Science classes.  I think it is great that you are working to make your classes interesting and relevant to your students by involving them in real life activities....Please send me a short description of the activities you are planning for this year.  Again, thank you for involving yourself and your students in this program.

(Emphases added).  

Mr. Skoruppa then responded:

The recycling program at Sinton High school encompasses all classrooms with full faculty and staff participation.  The program is operated through the environmental science classes as a part of the student’s learning process concerning the environment.  

(Emphases added).  

This foregoing evidence is weighty in establishing that an Environmental Science Club did not exist, or that if it existed, that Mr. Skoruppa was not its sponsor, nor was it related to the recycling program in any way.  Likewise, the Petitioner’s exhibits fail to establish knowledge on Mr. Skoruppa’s part that the was the sponsor for the Environmental Science Club.  (Pet. Ex. 12).  Instead, Petitioner’s Exhibit 12 establishes that as early as 1995, Mr. Skoruppa indicated in an activity account reconciliation form that Mr. Skoruppa was not aware of the Environmental Science Club account.  Since the money derived from the recycling program did not fall within the mold of money collected by a club, organization or class, and since it was not a program in which students put money into, it is reasonable to have expected some direction from the school district administration as to how Mr. Skoruppa was to expend the money.  Absent any direction, Mr. Skoruppa acted reasonably in spending the money on his science classes.

In addition to the foregoing, good cause does not exist for termination.  The Courts have defined good cause in the employment context as follows:

Good cause for discharging an employee is defined as the employee’s failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.  An employee’s act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.

See Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App.–Houston [1st Dis.] 1992, no writ).  

The Commissioner of Education further defined “good cause” by building on Lee-Wright as follows:

good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  The cause standard does not allow a contract to be terminated lightly.  Lee-Wright at 580.  Cause involves a failing that the ordinary prudent employee would avoid and must be of such a level that the continued existence of the employer-employee relationship is called into question.

Baker v. Rice Consolidated Independent School District, Docket No. 227-R2-493, Comm’r Educ. (Sept. 1995). 

Mr. Skoruppa has taught for SISD for eight years.  His appraisals reflect that he is an above average teacher and has continuously abided by district policies.  There was no proof that Mr. Skoruppa has ever been dishonest or has a history with dishonesty.  No proof exists that SISD made its expectations about BFI money clear to Mr. Skoruppa either verbally, in writing, or by a clear and unambiguous policy.  Absent this proof of misappropriation for personal use,  there is not enough proof and no good cause to terminate Mr. Skoruppa’s contract.     

Furthermore, Mr. Skoruppa should be entitled to a chance at remediating his conduct, now that he is on notice that his conduct was not met with approval by the school district.  Remediation is in fact part of the good cause analysis.  While it is this hearing examiner’s opinion that policy CFD Local is inapposite due to the fact that the funds do not fall within the rubric of the specified categories of funds as stated in the policy, i.e. class funds, organization funds, and any other funds into which students have put money in the name of the school.  If however, it can be viewed that the funds derived from the recycling project do constitute funds from within one of these categories, then the SISD’S allegations are then reduced to whether Mr. Skoruppa failed to seek the principal’s approval for the expenditure of the BFI funds, which is considered a technical violation of board policy.  

A teacher must be specifically advised of objectionable conduct which the teacher can be reasonably expected to correct, and must be given a legitimate opportunity to conform his or her conduct accordingly.  The Commissioner has decided that good cause did not exist and that the teachers should have had a chance to remediate their conduct in the following termination cases:

Unless the action complained of is egregious, the teacher should be given clear directions on what behavior is not acceptable and an opportunity for remediation prior to a termination.  Peck v. Texas School for the Deaf, No. 069-R2-1287 (Comm’r Educ., Dec. 1990).  As stated in Tyler v. Galveston I.S.D., No. 132-R1b-783 (Comm’r Educ., Nov. 1984), and as quoted in McRuiz v. Cleburne I.S.D., no. 047-R2-1087 (Comm’r Educ., Nov. 1990):  remediation was required when none of the teacher’s actions posed any threat of emotional or physical harm to students or to other district employees. 

The failure to secure the principal’s approval on expenditures of $250.33 (derived from $371.33, the total received from BFI from the recycling program minus $121.00 which was turned into the office by Mr. Skoruppa) over a four year period of time is not egregious, in light of the fact that it had never been called to Mr. Skoruppa’s attention.   Failure to seek the Principal’s approval for the expenditure of the money does not jeopardize the health, safety, and welfare of SISD’S students, and does not undermine the employer/employee relationship beyond reparation.  

SISD cites Cates v. Blue Ridge I.S.D., docket No. 111-R1-596 (Comm’r Educ. June 1996) which is also inapposite.  In Cates, the “good cause” standard did not apply to a nonrenewal situation where a teacher’s contract nonrenewal occurs at the end of the contract and can be executed on any “reasonable” basis.  Another distinction is that in a nonrenewal situation, a teacher does not have a constitutionally protected interest whereas he does in a termination context.  Lastly, the holding in Cates upheld a school district’s nonrenewal of a teacher for using class funds for personal use.  In the present case, applying the good cause standard, no evidence exists that Mr. Skoruppa used any of the money derived from the recycle project for personal use.  Additionally, the Commissioner in Cates, where there existed no dispute that the money at issue constituted “class funds”,  found that the expenditure of a nominal sum of money without the principal’s approval did not justify nonrenewal.  If disbursing unambiguous class funds under a policy without the principal’s approval does not justify a nonrenewal, using the lower “reasonableness” standard, then Mr. Skoruppa’s mid contract termination (using the higher “good cause” standard) cannot stand.     

Since Mr. Skoruppa’s conduct was not egregious, did not endanger anyone, and does not fall under policy CFD (local), he should be given notice of the school district’s expectations regarding the BFI money, prior to termination.  This threatened termination, and the hearing was adequate notice.  Mr. Skoruppa should now fully understand what is expected of him.   


Conclusions of Law
1.  The Hearing Examiner has jurisdiction over this matter pursuant to TEX. EDUC. CODE CH. 21, Subchapter F.

2.  Mr. Skoruppa did not violate any state laws, regulations or board policies in spending the BFI money on his science classes.  

3.  Good cause does not exist for termination of Mr. Skoruppa’s contract.


Recommendation
After due consideration of the record and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that the SISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law; that Mr. Skoruppa’s appeal hereby be GRANTED; and that Mr. Skoruppa’s employment under the term contract be continued.

_______________________________________

VICTORIA GUERRA

Certified Independent Hearings Examiner


CERTIFICATE OF SERVICE
I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon persons named below by placing a copy of the Proposal for Decision the United States Mail, Certified Mail Return Receipt Requested and by facsimile as indicated below.  I further certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, the undersigned has complied with supplying my report to Mr. Mike Moses, the Commissioner of Education as indicated below.

SIGNED this 10th day of August, 1999.
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