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RECOMMENDATION OF THE HEARING EXAMINER

     STATEMENT OF THE CASE

Respondent, Richard Horner (Mr. Horner) appeals the proposed action of the Savoy Independent School District (SISD) to terminate his probationary employment contract as a principal.  SISD contends it has good cause for the proposed termination of Mr. Horner's probationary contract.  Their contention is based upon improper conduct of Mr. Hornner with female students constituting sexual harassment on a number of occasions, failure to follow the written directive of the SISD Superintendent, violations by Mr. Horner of his employment contract, state law, the SISD Employee Handbook, Board Policy, and the Code of Ethics and Standard Practices for Educators.  SISD maintains the proposed termination request is for good cause and appropriate should the allegations, or any of them be true or proven.  Good cause for a termination under a probationary contract is defined by Section 21.104, Subchapter C of  the Education Code as "being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state."

Mr. Horner is represented by Jeffrey C. Poster and Ms. Theresa C. Langford with The Zisman Law Firm of Dallas, Texas and Mr. Dan Meehan of the law firm of Turner, Meehan and Porter of Bonham, Texas.  SISD is represented by Mr. Stephen Jon Moss and Ms. Rhonda Cagle Barfield of the law firm of  Henslee, Fowler, Hepworth and Schwartz of Austin, Texas.  Frederick P. Ahrens is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation.

Findings of Fact



After due consideration of the evidence and matters officially noticed, in my capacity as Certified Independent Hearing Examiner I make the following Findings of Fact (Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact):

1. Mr. Horner has worked for SISD as principal since July 1, 1999 under a one year probationary contract. (Petitioner's Exhibit 2)

2. On or about January 20, 2000 Mrs. Patty Lockridge, mother of Piper L, appeared in the office of David Williams, Superintendent of SISD, and complained of incidents concerning Piper L., a student at SISD, and Mr. Horner.  At this meeting she gave Mr. Williams a letter listing her concerns. (Petitioner's Exhibit 8)

3. On or about January 20, 2000 Mr. Horner was given a written directive from David Williams, Superintendent of SISD, to stay away from Piper L.  Under the directive Mr. Horner was prohibited from being in his office with Piper L unless a female teacher was present.  Mr. Horner was also directed to not be alone with Piper L at any time. (Petitioner's Exhibit 7)

4. On or about February 9, 2000, Piper L got into Mr. Horner's car and left school property with him.  Superintendent Williams observed the above incident. (Williams testimony Vol. II, page 496)

5. On February 23, 2000 Superintendent Williams suspended Mr. Horner from SISD pending investigation of the sexual harassment accusations of Piper L.  Mr. Horner told Superintendent Williams that Piper L was of legal age and denied being around Piper L after he had received Mr. Williams directive. (Williams testimony Vol. II, pages 498-499)

6. Mr. Horner's contract with SISD requires him to comply with and be subject to, state and federal laws, and SISD policies, rules, regulations and administrative directives. (Petitioner's Exhibit 2, paragraph 4)

7. SISD policies DH, DHC (local), and DHC (legal) forbid employee conduct constituting sexual harassment of students and state that: 

"sexual harassment of students includes any welcome or unwelcome

   

        sexual advances,  requests for sexual favors, and other oral, written,

                                physical or visual conduct of a sexual nature.  Romantic



        relationships between district employees and students are strictly

                                prohibited.  Other prohibited conduct includes the following:

· Engaging in sexually oriented conversation for the purpose of personal sexual satisfaction,

· Telephoning students at home or elsewhere and engaging in inappropriate social relationships,

· Engaging in physical contact that would reasonably be construed as sexual in nature,

· Enticing or threatening students to get them to engage in sexual behavior in exchange for grades or other school related benefits.

Sexual abuse of a student by an employee violates a student's constitutional right to bodily integrity.  Sexual abuse may include, but is not limited to, fondling, sexual assault, or sexual intercourse."

Mr. Horner was given a copy of these policies. (Williams testimony Vol.  II, pages 490-493)

8. The following allegations concerning Mr. Horner are supported by a

      preponderance of the evidence:

A. Mr. Horner did not stay away from Piper L after receipt of the written 

directive of Superintendent Williams. (Williams testimony Vol. II, pages 495-496)

B. On or about January 6, 2000 Mr. Horner was in his office alone with Piper L and put his hand down Piper's pants, undid her pants and later had his penis in her vagina. (Piper L testimony Vol. I, pages 44-45)        

C. On or about September 20 or 22, 1999 Mr. Horner gave Patty L, a student, a ride home after school.  On the way home Patty L lost consciousness and when she regained consciousness Mr. Horner was on top of her. (Patty L testimony Vol. I, page 175)

D. In early September 1999 Mr. Horner gave Patty L a ride home after school.  During the ride home Mr. Horner put his hand on Patty's leg and then ran his hand all the way up her leg to her panties and touched her vagina. (Patty L testimony Vol. I, page 177)

E. On January 19, 2000 Mr. Horner and Christie W, a student, were in his office alone.  He placed his hand on her leg and slowly moved it up her leg until he reached her pubic area and touched her vagina.  (Christie W testimony Vol. I, page 243)

F. At various times during the 1999/2000 school year Mr. Horner would engage in prolonged hugs of Piper L and would at times place his hands on her buttocks and breast.  (Piper L testimony Vol. I, page 45)

G. At various times during the 1999/2000 school year Mr. Horner told Piper L she looked sexy. (Piper L testimony Vol. I, page 34-35)

H. At various times during the 1999/2000 school year Mr. Horner told Patty L she looked sexy. (Patty L testimony Vol. I, page 181)

I. Mr. Horner gave Piper L a heart shaped box, money, other assorted gifts, frequently drove her home after school, and was flattered by her affection. (Piper L testimony Vol. I, page 34, Mrs. Patty Lockridge testimony Vol. II, page 443, Phyllis Neely testimony Vol. II, pages 351-354)       

9. Mr. Horner actions stated above in Finding of Fact No. 8A through 8I violate the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in Texas.                     

(Kelt L. Cooper, Superintendent, Elgin ISD, Expert Witness testimony Vol. II, page 534-539)

10. The allegation regarding sexual conduct by Mr. Horner with Piper L on  

December 3, 1999 was not supported by a preponderance of the evidence.   Mr. Horner was on a field trip to Tyler for most of that day.  (Williams testimony Vol. II, page 514-515)
11. Mr. Horner was given a Notice of Proposed Probationary Contract Termination Dated March 23, 2000.  (Petitioner's Exhibit 1)

12. The hearing was held at the SISD Office, Savoy, Texas on May 10, 11

 
             and 12.

Discussion
SISD must prove by a preponderance of the evidence that it had good

cause to propose termination of Mr. Horner's Probationary Employment Contract.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  SISD claims it has good cause to terminate Mr. Horner's contract on the basis of any or all of the following: (1) improper conduct with three female students on different occasions all or any of which constitute sexual harassment of the student by an employee; (2) insubordination for failure to follow a written directive from the SISD Superintendent directing Mr. Horner to stay away from Piper L; and (3) conduct by Mr. Horner that violated the SISD Employee Handbook, Mr. Horner's contract, board policy, and the Code of Ethics and Standard Practices for Educators.

1. Improper conduct with three female students on different occasions all or any of which constitute sexual harassment of a student by an employee. 

The allegations which are supported by a preponderance of the evidence are set forth in Findings of Fact No. 8B through 8I.  All or any one of these proven allegations constitute sexual harassment of a student by Mr. Horner.  Through various gifts, including a heart shaped box, money, and constant attention Mr. Horner was promoting a romantic relationship with a student.         

2. Insubordination for failure to follow a written directive to stay away from Piper L.           

The allegation regarding insubordination which is supported by a preponderance of the evidence is set forth in Finding of Fact No. 8A.  Mr. Horner was given a written directive  from Superintendent Williams to stay away from Piper L.  Mr. Horner was specifically directed to stay away from Piper L, not be in his office with her with the door closed, and to always have a female teacher present at any meeting in his office with Piper L.  Mr. Williams observed Mr. Horner and Piper L in Mr. Horner's office without the presence of a female teacher.  On another occasion Mr. Williams observed Piper L lean on Mr. Horner's car, then get into the car and drive off with Mr. Horner.  Mr. Horner said it was not Piper L but Patty L who got in his car.  Mr. Williams investigated and found Mr. Horner was lying.  SISD has proven by a preponderance of the evidence that Mr. Horner was insubordinate in not following the written directive given to him by Superintendent Williams.

3. Conduct that violated the SISD Employee Handbook, Horner's contract, board policy, and the Code of Ethics and Standard Practices for Educators.

All of the allegations in Findings of Fact No. 8A through 8I are proven by a preponderance of the evidence.  The proven allegations or any one of them are a violation of the SISD Employee Handbook, Horner's contract, board policy, and the Code of Ethics and Standard Practices for Educators.  Superintendent Williams and Petitioner's Expert Witness so testified and I agree.





Conclusions of Law 

After due consideration of the record, matters officially noticed, and the

foregoing Findings of Fact, in my capacity as Hearing Examiner I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of the matter pursuant to  Chapter 21, Subchapter F, Section 21.251 of the Education Code.

2. The parties have waived in writing the forty five (45) day requirement of Chapter 21, Subchapter F, Section 21.257(a) of the Education Code.

3. Mr. Horner did engage in improper conduct with female students on a number of occasions, any one of which or all constitute sexual harassment of students.

4. Mr. Horner was insubordinate when he failed to follow the directive to stay away from Piper L.

5. Mr. Horner's actions as set forth in Finding of Fact No. 8A through 8I constitute violations of the SISD Employee Handbook, Horner's contract, board policy, and the Code of Ethics and Standard Practices for Educators.

6. SISD has good cause to terminate the Probationary Employment Contract with Mr. Horner.  

Recommendation


                 After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustee adopt foregoing Findings of Fact and Conclusions of Law and terminate the Probationary Employment Contract with Mr. Horner.

Signed and issued the 23rd day of May 2000.

________________________







Frederick P. Ahrens







Certified Independent Hearing Examiner
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