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DECISION OF THE HEARINGS EXAMINER

Statement of the Case

On March 21, 1997, Ms. Terrie DaMask (hereafter “DaMask” or “Respondent”), a teacher employed by the Houston Independent School District (hereafter “HISD” or “the District”), requested the Commissioner of Education to appoint an independent hearings examiner to hear the matter of the proposed termination of DaMask, pursuant to Tex. Educ. Code § 21.253.  In accordance with the provisions of the applicable statute, Texas Education Agency appointed Luecretia Dillard on March 26, 1997, as the certified independent hearings examiner in this matter.


On March 27, 1997, the parties were notified of the scheduling of a prehearing conference for April 9, and of the Hearing set for April 29.  The prehearing conference was rescheduled to April 16 at the request of the parties, and was continued on April 23, also at the request of the parties.  By letter dated April 7, 1997, the parties agreed to waive the 45-day time period for the Decision of the Hearings Examiner.  During the prehearing conference on April 23, the hearing was rescheduled to May 28-29.  On May 15 DaMask moved for a continuance based upon her medical condition.  A telephone hearing was conducted on May 23, and based on a letter from DaMask’s treating physician, the motion for continuance was granted.  The hearing was rescheduled for July 25, 1997.


On June 10, 1997, DaMask’s counsel and representative, Elizabeth Lyons and the Houston Federation of Teachers, withdrew its representation of DaMask in this proceeding.  On June 20, the Hearing Officer notified DaMask of the various deadlines pending in the case, and requested whether DaMask intended to represent herself or obtain new counsel.  On or about June 26, DaMask telephoned the Hearings Examiner and asked numerous questions, but did not say whether she intended to proceed with the case, or whether she would obtain new counsel.  The Hearings Examiner instructed DaMask to communicate with counsel for the District regarding any substantive matters involving her termination case.


DaMask failed to appear at the Hearing on July 25, 1997.  After waiting approximately twenty minutes, the Hearings Examiner commenced the Hearing.  The District was represented by Barbara Johnson and Jonathan D. Quander of the law firm, Wickliff & Hall.  Also appearing on behalf of the District was Art Castillo, principal of Memorial Elementary School.  A record of the proceeding was made by a certified court reporter.  The District called witnesses and presented documentary and testimonial evidence.  Proposed findings of fact and conclusions of law were submitted by the District on July 31, 1997.



Findings of Fact

Based upon the testimony of the witnesses, exhibits admitted into evidence, and matters officially noticed, the Hearings Examiner makes the following findings of fact:


1.
Terrie DaMask taught at Stevenson Elementary School in Houston ISD during the 1995-96 school year pursuant to a continuing contract.  DaMask’s continuing contract was executed on May 1, 1984.


2.
During the 1995-96 school year, DaMask was assigned to teach a self-contained special education class.


3.
During the 1996-97 school year, following a transfer from Stevenson Elementary, DaMask was again assigned to teach a self-contained special education class, but at Memorial Elementary.


4.
During the 1995-96 school year DaMask was absent thirty-nine days, many of which were unexcused.  During the 1996-97 school year, as of March 6, 1997, DaMask was absent over twenty-seven days.


5.
Mr. Castillo, principal of Memorial Elementary, explained HISD’s policy concerning personal business absences to DaMask on September 12, 1996, but the following day she again failed to comply with the policy.


6.
In November and December of 1996, DaMask disregarded directives from Castillo to correct her school identification number on the computerized substitute teacher system.  Her failure to comply caused problems concerning the procurement of substitute teachers for her class during her many absences.


7.
DaMask was instructed by Castillo to provide medical documentation regarding her absences from January 15-23, 1997.  Although she provided a medical excuse note on January 27, the doctor stated DaMask had no limitations upon returning to work on January 28.  DaMask was again absent January 31 through February 4.   Castillo again requested medical documentation, but none was provided.


8.
On September 22, 1995, DaMask physically restrained a student, Charles L., by holding him upside down by the waist, approximately four feet off the ground.  Al Brien, a district administrator at Stevenson Elementary, directed DaMask to release the student, but initially she refused.  Only when Brien moved to intervene did DaMask release the student.


9.
On September 5, 1996, DaMask was reprimanded by Castillo for an incident involving three students not in DaMask’s class.  Their teacher had sent the three boys to DaMask’s room for supplies located in the supply closet in DaMask’s classroom.  Before allowing the students to obtain the supplies, DaMask required them to crawl on the floor and bark like a dog.  One of the parents, the mother of Angel S., issued a formal complaint over the incident.  A few days later while attending an open house at Hogg Middle School, Mrs. S. noticed DaMask staring at Angel with an “ugly look” and complained to Castillo about the intimidation.


10.
On December 13, 1996, DaMask was observed and heard to be publicly disciplining a student, Jose A., in violation of the school’s policy.  This subject had been discussed at the December 11, 1996, faculty meeting.


11.
DaMask failed to follow campus policy regarding the removal of confidential state special education folders from the school building.  Castillo reprimanded DaMask on December 3, 1996, regarding the removal of a special education student’s folder from the school office for the second time.  DaMask had taken the folders home, thereby violating HISD and campus policy.  When she returned the folders she left then unattended in an outer officer where anyone could have accessed the folders, also in violation of HISD and campus policy.  All faculty members had been notified of the policy during the August 14, 1996, faculty meeting.


12.
DaMask failed to follow published campus emergency procedures requiring immediate notice to the Memorial school office in the event a student became ill or injured.  On December 6, 1996, Castillo reprimanded DaMask for having waited ten minutes to notify the office that one of the students, Sxdora J., had either fallen or collapsed in the hallway in DaMask’s presence.  Another teacher notified the office, and the student was taken by ambulance to a local hospital.


13.
DaMask failed to follow administrative directives and school board policy regarding the preparation and availability of lesson plans, and also regarding the maintenance of her grade book.  Castillo discussed this subject with DaMask on many occasions and directed her to provide him with the original lesson plan book and grade book, but she failed to do so.


14.
On March 3, 1997, Castillo notified DaMask by certified mail, return receipt requested, that he was recommending the termination of her continuing contract.  On March 6, 1997, Dr. Rod Paige, HISD’s Superintendent, sent DaMask a letter advising her that she was being recommended for termination based on four reasons:  


· ADVANCE \L 18.0
repeated failure to comply with official directives and established school board policy, as provided in paragraph 5(d) of DaMask’s continuing contract;

· ADVANCE \L 18.0
repeated and continuing neglect of duties, as provided in paragraph 5(f) of DaMask’s continuing contract;
· ADVANCE \L 18.0
inefficiency or incompetency in performance of duties, as provided in paragraph 6(a) of DaMask’s continuing contract; and
· ADVANCE \L 18.0
for good cause as determined by HISD, specifically referring to DaMask’s failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state, pursuant to paragraph 6(g) of DaMask’s continuing contract.
ADVANCE \L 18.0
Conclusions of Law


Based upon the foregoing findings of fact and matters of official record, the Hearings Examiner makes the following conclusions of law:

1.
HISD must establish by a preponderance of the evidence that it had “good cause” to terminate DaMask’s contract mid-year.  Tex. Educ. Code §21.156(a).


2.
HISD established by a preponderance of the evidence that “good cause” exists to terminate DaMask’s contract.


3.
DaMask repeatedly failed to comply with official directives and established school board policy.


4.
DaMask,  repeatedly and on a continued basis, neglected her duties as a teacher.


5.
DaMask exhibited inefficiency and/or incompetency in the performance of her duties as a teacher.


6.
DaMask’s continuing contract should be terminated for each and every one of the reasons set forth in HISD’s notice letter to DaMask.


7.
DaMask received adequate opportunity to prepare and present an explanation to the Hearings Examiner why her termination should not proceed.




Decision and Recommendation

Based on the foregoing findings of fact and conclusions of law, the Hearings Examiner AFFIRMS Houston Independent School District’s recommendation to terminate the continuing contract of Terrie DaMask.


Signed this the 11th day of August, 1997.





______________________________





Luecretia Dillard





Independent Hearings Examiner
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