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Statement of the Case
Petitioner Houston Independent School District seeks approval of its recommendation to terminate the continuing teacher's contract of respondent James Layne Veteto pursuant to notice issued to Mr. Veteto on March 8, 1996.  (HISD Exh. 12).  The notice proposes termination of Mr. Veteto's continuing contract on the basis of violations of Sections 5(a) and 6(g) of the Contract.  (HISD Exh. 2).  Section 5(a) provides that a teacher may be discharged during the year for “immorality,” defined by District  Board policy as “conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the district.”  Section 6(g) of the Contract provides that the teacher may be released at the end of the year and his/her employment terminated for “good cause” as determined by the employer.  “Good cause” is defined as “the failure of the teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.”    

Joan M. Lucci Bain is the hearing examiner appointed by the State Commissioner of Education.  Petitioner is represented by Ms. Lisa A. Brown, Attorney at Law of Bracewell & Patterson, L.L.P., Houston, Texas.  Respondent is represented by Mr. Clay T. Grover, Attorney at Law of Essmyer, Tritico & Clary, L.L.P., Houston, Texas.  


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as hearing examiner, I make the following findings of fact based upon the preponderance of the evidence introduced:  

1. James Layne Veteto has been employed as a speech and language therapist with the Houston Independent School District since the beginning of the 1990-91 school year.  He was assigned to Burbank Elementary School from the time of his initial hire until August 1995.  (Tr. 538).  

2. James Layne Veteto holds a continuing contract with Houston Independent School District.  (HISD Exh. 1; HISD May 2, 1997 Stipulation of Facts; Veteto May 5, 1997 Stipulation of Facts). 

3. On March 8, 1996, HISD's superintendent of schools notified James Layne Veteto (“Veteto”) by letter that a recommendation to terminate Veteto's employment was pending.  (HISD Exh. 12).  The recommendation was based on the allegation that Mr. Veteto had molested one of his students, Keith N.  The letter advised Mr. Veteto that his recommended termination was based upon conduct in violation of Sections 5(a) and 6(g) of his continuing contract, and provided Veteto with notice of two independent grounds for termination:  immorality and good cause.  (HISD Exh. 12).  

4. On March 15, 1996, Veteto's representative Mr. Clay Grover, requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  (Pleadings Tab 1).  

5. Joan M. Lucci Bain was notified on March 18, 1996, of her selection as Certified Hearing Examiner to conduct the evidentiary hearing in this dispute.  This assignment was accepted on March 25, 1996.  (Pleadings Tab 3).  The parties both provided a written waiver of the 45-day decision rule under Section 21.257(a) of the Texas Education Code.  (Pleadings Tabs 4 & 5).

6. Respondent requested a stay of these proceedings pending resolution of criminal charges pending against him arising out of the alleged sexual molestation which is the subject matter of this case.  (Pleadings Tab 7).  On June 25, 1996, respondent notified the hearing examiner that the criminal charges had been dismissed.  Based upon the parties' agreement, the case was scheduled for trial in the fall of 1996 and continued at Veteto's request.  

7. An evidentiary hearing was held before Joan M. Lucci Bain on November, 12, 13 and 14, 1996, and December 5, 1996, at the offices of Houston Independent School District.  

8. Mr. Veteto was represented by Mr. Clay Grover, Essmyer, Tritico & Clary, L.L.P. of Houston, Texas.   Mr. James Fallon, Houston Federation of Teachers also appeared on behalf of respondent.  

9. Houston Independent School District (“HISD”) was represented by Lisa A. Brown of Bracewell & Patterson, Houston, Texas.  The hearing was also attended by Mr. Mike Martin of Houston Independent School District Office of Professional Standards.  

10. During the 1994-95 school year, Keith N., born 6/19/86, was a nine-year old, third grade student at Burbank Elementary School.  (Tr. 47-48; HISD Exh. 20, p. 1).  

11. On June 14, 1995, as part of the three-year TEA comprehensive individual assessments required by the Houston Independent School District, Keith N. was evaluated by Darcy Thompson, an HISD evaluation specialist/educational diagnostician.  (HISD Exh. 20, Tr. 47-48).  Ms. Thompson is a qualified expert in this field.  In June 1995, Keith was functioning on the level of a child aged 4 years and 4 months, and he had an I.Q. of 48, which is considered “moderately mentally retarded.”  (Tr. 47; HISD Exh. 20, p. 4).  As of June 1995, Keith N. still had difficulty following instructions, was unable to elaborate, and had difficulty remembering specifics.  (Tr. 45-46; HISD Exh. 20, p. 3, ¶ 1). 

12. The behavior rating scale which forms a part of Ms. Thompson's report was prepared by Keith's teacher, Johna Peyton, in March 1995.  (Tr. 39).  Ms. Thompson testified that a portion of her report included information from the speech therapist; however, there is no record of James Layne Veteto completing an evaluation or teaching of Keith N. in June 1995.  (Tr. 38; HISD Exh. 20; HISD Exh. 3, p. 14).  

13. As of June 1995, Keith N. still had difficulty listening to a story and answering comprehension questions involving finding the main idea and difficulty in recalling major details from a story.  (HISD Exh. 20, p. 9; Tr. 52-53).  

14. As of Ms. Thompson's evaluation in June 1995, Keith N. was also unable to give details of his personal life, including his “name, age, full address, phone number, birthday, siblings and parents' names”; he was also unable to “dress himself independently . . . or take and deliver short oral phone messages.”  (HISD Exh. 20; Tr. 56).  

15. Keith N. is not a child who makes up and tells “stories” that are untrue, and given his limited expressive language skills, it is unlikely that he could do so.  (HISD Exh. 20; Tr. 57).  

16. In 1995 Keith N. had a severe speech and language impairment which made him difficult to understand.  (Tr. 58; HISD Exh. 8, p. 20). 

17. Keith's primary teacher during the 1994-95 school year was Ms. Johna Peyton.  (HISD Exh. 3, p. 10).  Ms. Peyton has observed that Keith does not have the ability to make up a story or a lie and then to be consistent with it.  (HISD Exh. 3, pp. 10-11; Tr. 260).  

18. During the 1994-95 school year, Mr. Veteto taught speech therapy to Keith N.  Keith took speech class with Ulises L., Javier M., and Roman G.  (Tr. 260, Veteto Exh. 10, 11 & 31). 

19. Keith alleges that he was molested by Mr. Veteto in June 1995.  (Tr. 614; videotaped interview with Keith N., HISD Exh. 8).  

20. During approximately May 1995, Keith's mother, Ms. Russell, began noticing dry urine in Keith's underwear on a regular basis.  In addition, she noticed that Keith was often teary-eyed and complained that his bottom hurt.  (Russell Depo. p. 26, ln. 17 - p. 28, pp. 31-34).  Ms. Russell began questioning Keith intermittently over the next several weeks asking him “what was happening” and “was anybody messing with his ‘bootie’?”  (Russell Exh. 4, HISD Exh. 3).  Keith repeatedly denied that anyone had touched him.  (Russell Depo. pp. 27-28, Tr. 280-281).  This continued for a couple of weeks.  (Russell Depo. p. 40, 44). 

21. Ms. Russell then asked Keith's father to take Keith out on May 21, 1995, so that she could question Keith's older brother.  Ms. Russell and her sister met with Keith's brother that day and asked him if he had touched or in any way abused Keith.  Keith's brother denied it and both Ms. Russell and her sister felt he was sincere.  (Russell Depo. 35).  There is no evidence that Keith's brother abused Keith.  Because Keith returned home with urine in his pants, Ms. Russell asked Keith whether his dad was “messing with him.”  Keith responded affirmatively.  (Russell Depo. 36-37; Russell Exh. 4; Tr. 282-285; Veteto Exh. 4, 5, and 6).  

22. Ms. Russell took Keith to the hospital where he was examined on May 21, 1995.  (Veteto Exh. 4).  The hospital concluded that there was no evidence of sexual assault.  Hermann Hospital records from 5/21-22/95 (Keith was not seen until 12:15 a.m. on 12/22/95) indicate that Ms. Russell reported to the hospital at that time that Keith complained that his “b*** hurt” on 5/20/95.  The hospital records also note the Keith N.'s speech deficit.  (Veteto Exh. 4).  

23. When Keith was at the hospital on May 21-22, 1995, the Houston Police Department retrieved a pubic hair from one of Keith's socks.  (Tr. 472-474; Veteto Exh. 9, p. 1).  This hair was from a different racial origin than Mr. Veteto; however, because it could have been picked up anywhere in the home, it does not constitute evidence of sexual assault by a family member.  (Tr. 472-476, Veteto Exh. 9).  

24. On May 22, 1995, Keith was absent from school, but Mr. Veteto reported him present in speech class on the SHAR report.  (Tr. 574-575, HISD Exh. 14, 15, and 16).  That morning, Keith was taken by his mother to Harris County Protective Services where he was interviewed by Ms. Holly Davis.  During the interview (videotaped), Keith denied that anyone had abused him.  (Tr. 489).  

25. Ms. Russell filed charges against Keith's father, but the charges were dropped for lack of evidence.  There is no evidence that Keith's father abused Keith.  Keith named Mr. Veteto as the perpetrator sometime between May 22, 1996 and June 28, 1996.  (HISD Exh. 5, Veteto Exh. 4).  

26. In June 1995, Keith attended summer school.  His summer school teacher was Ms. Mukta Khurana.  Keith attended speech class during summer school.  (Tr. 387).  Mr. Veteto denies teaching Keith during summer school.  (Tr. 540-541). 

27. In June 1995, Keith returned home from school one Friday with “dried white stuff” on his buttocks.  (Tr. 285-287).   The substance appeared to be dried semen.  Ms. Russell again questioned Keith about whether anyone was “messing with him.”  Keith then named “Mr. Veteto” as the perpetrator.  Ms. Russell did not offer the name; rather Keith's identification of Mr. Veteto was spontaneous.  (Russell Depo. 46-50).  

28. Ms. Russell returned to the hospital with Keith where Keith was visually examined by a male “nurse.”  However, he was not admitted and there is no record of this visit.  Ms. Russell was told to bring him back the following Saturday, but she did not.  (Russell Depo. 50-51).  

29. Ms. Russell took Keith to a private therapist, Dr. Lucille Abney, on June 28, 1995.  (HISD Exh. 5).  Dr. Abney is a qualified expert.  Dr. Abney met with Keith on June 28, 29, and August 16, 1995.  

30. Keith N. was hospitalized at Gulf Pines Hospital from August 17, 1995 through August 28, 1995.  During his hospitalization Keith was evaluated by Matthew H. Leddy, Ph.D.  Dr. Leddy is a qualified expert.  Dr. Leddy's test results are consistent with Darcy Thompson showing that Keith is mildly mentally retarded with an I.Q. of 56 and a functional level of pre-school to kindergarten.  Dr. Leddy's evaluation also demonstrates that Keith suffers from a “moderate degree of neuropsychological impairment, causing Keith to have deficits in higher cognitive functioning . . . expressive language, immediate, visual and verbal memory, attention and concentration, word knowledge, comprehension, [and] abstract reasoning, . . . .”  (Emphasis added.)  (HISD Exh. 4 - 8/22/95 evaluation of Matthew H. Leddy, Ph.D.).  These conclusions are consistent with the evaluations performed by Darcy Thompson and Johna Peyton.  Dr. Leddy's evaluation also “supported the presence of post-traumatic stress disorder (“PTSD”)  (Leddy Report, p. 5).  

31. During his stay at Gulf Pines, Kith was under the care of Dr. Fernando Torres.  Dr. Torres is a qualified expert.  Dr. Torres also diagnosed Keith as suffering from PSTD.  (HISD Exh. 4, Veteto Exh. 20).  

32. Also during his stay at Gulf Pines, Keith made several spontaneous reports of sexual abuse by Mr. Veteto.  Many of these reports were made or observed by a nurse or nurse's aid without the presence of Keith's mother.  For example, on August 18, 1995, the nurse's report indicates that “patient reports that his wee wee is sore.”  “My wee wee sore ‘cause Mr. Rieto was playing with it.  He stopped touching it me when I was saying no!  He say he was gonna touch me if I told my mama.  I did.  I did tell her!”  The nurse reported that Keith became very still and rigid when disclosing this information and that his affect became flat.  (HISD Exh. 4).  Mr. “Rieto” is Keith's pronunciation of Mr. “Veteto.”  

33. On August 21, 1995, in an individual session with Dr. Abney, Keith appeared “nervous and apprehensive as he focused on being ‘touched by Rieto’” — Dr. Abney's description of Keith's conduct during the interview — e.g. “he is blank in his statements ‘he touched me.’  Where?  ‘Right here.’ (points to penis) and ‘on my b***.’  What else happened?  Patient replied ‘he pinched it on my b***.  He did it.’  (He puts up 3 fingers.)  ‘2’ ‘3’ times.” — is consistent with Keith's other reports of the abuse, as is Dr. Abney's entry that Keith was afraid of Mr. “Rieto.”  (HISD Exh. 4).  

34. On August 27, 1995, during a family session with Dr. Abney and his mother, Keith was asked what happened with Mr. Veteto to hurt him.  He answered, “stick a wee wee, my wee wee in my b***.”  When asked what else did he do, Keith stated “play with it,” etc.  Keith also reported in response to a question “Did Mr. Vieto hurt you in any other way?” that Mr. Veteto “Hit me fist in mouth.”   Keith's report of the details of the abuse continue to be consistent with his prior descriptions of the abuse.  (HISD Exh. 4, 8/27/95 entry). 

35. On August 29, 1995, after being released from Gulf Pines Hospital, Keith was interviewed at the Children's Assessment Center by Lisa Holcomb, a social worker.  During the interview, Keith reported again that Mr. Veteto had touched his penis and his buttocks.  On that same date, Keith was interviewed at the Children's Assessment Center by Mike Martin, HISD investigator.  During Mr. Martin's interview, Keith made the same report, and further stated that he told his teacher “Monica” about Mr. Veteto.  (HISD Exh. 8, videotaped interviews with Keith).  “Monica” is Keith's pronunciation for his summer school teacher, Mukta Khurana.  Keith identified “Monica” by leading HISD investigator Mike Martin to his summer school classroom.  (Tr. 349-350; HISD Exh. 3 at 13). 

36. When Ms. Khurana testified, she was very defensive, matching Officer Alanis' description in his investigative report.  She expressed a desire not to be involved in the investigation.  (Tr. 259; HISD Exh. 3, p. 13).  Although, Ms. Khurana denied that Keith talked to her about Mr. Veteto, Keith's testimony on this issue is clear and convincing.  Due to Keith's severe speech impediment and his lack of vocabulary, it is likely that Ms. Khurana simply failed to understand what Keith was reporting to her.  At the that time, Keith was a new student to Ms. Khurana.  

37. On August 29, 1995, HISD investigator Mike Martin and Houston Police Officer Arnold Alanis met Keith and his mother at Burbank Elementary, so that Keith could show them the room where the incident happened.  Keith led Mr. Martin and Officer Alanis to Mr. Veteto's room.  Without his mother present, Keith entered the room and spontaneously “acted out” the incident.  Without prompting from the officers, Keith stated that the blinds needed to be lowered.  Keith laid on the carpeted floor and placed his hand over his genital area and buttocks and said that Mr. Veteto had touched him on those parts.  Keith said that Mr. Veteto pulled Keith's pants down.  (Tr. 256-258).  Officer Alanis testified that Keith's reenactment was “astonishing.”  (Tr. 478-479).  

38. On October 4, 1995, Keith N. was examined by Robin J. Williams M.D., Director of Medical Services at the Children's Assessment Center, at the request of HISD.  (Tr. 73-74).  Dr. Williams is a qualified expert.  (Tr. 70-73).  Dr. Williams is an assistant professor of pediatrics at University of Houston Medical School.  (Tr. 71).  During the interview, Dr. Williams asked Keith age appropriate open-ended questions which resulted in Keith reporting again that “Mr. Vieto” (also one of Keith's pronunciations of Mr. Veteto) had touched him on his private parts.  Keith identified “Mr. Vieto” as his teacher and gave specifics about the incidents.  During this interview, Keith again reported that it happened more than once.  Keith's description to Dr. Williams was consistent with the demonstration to Mr. Martin and Officer Alanis, and consistent with his prior descriptions of the abuse at Hermann Hospital, The Children's Assessment Center, Gulf Pines Hospital, and to is mother and Dr. Abney.  (Tr. 75-79); HISD Exh. 4, 5 and 8, Veteto Exh. 4, 5; Russell Depo. 27-48).  

39. Keith testified at the hearing that the abuse occurred before school and that no other students were present.  Keith also testified that Mr. Veteto closed the blinds in the classroom and removed Keith's clothing.  Keith testified that Mr. Veteto made him lay on the floor and that he squeezed Keith's “wee wee” and that Mr. Veteto made Keith cry.  (Tr. Vol. IV).  Keith's testimony at the hearing is consistent with his reports of sexual abuse by Mr. Veteto to Dr. Abney, his mother, the Children's Assessment Center on August 29, 1995, Mike Martin, Dr. Robin Williams, and the various caretakers at Gulf Pines Hospital.  Although there are few discrepancies, these are insignificant, and minimize in view of his spontaneous acting out of the incidents, and his consistent report of the details to various officials during the time period from May 1995 through December 1996 when he testified in this case.  In addition, any discrepancies are easily understandable given Keith's mental age at the time of the interviews and level of mental retardation.    

40. According to Dr. Darcy Thompson, Keith N., like many mentally retarded individuals sometimes would “perseverate.”  This word describes a person who is “sticking to something and not being able to move on or focus your attention on something else . . . very much like a broken record.”  (Tr. 42-43).  The hearing examiner finds that this phenomenon is a reasonable explanation for the way that Keith N. responded to questions about sexual abuse.  

41. Spontaneous disclosure of sexual abuse by children is rare.  It is, however, common for children to name a “substitute perpetrator” thinking it would “not be as bad if it was their father or brother.”  Dr. Williams classified this as “very common.”  (Tr. 85).  The hearing examiner finds that Keith initially named his father as a substitute penetrator.  

42. False memory syndrome is a belief that someone plants in your memory based upon what has been suggested to you.  However, false memory syndrome, requires “sophisticated thought process” and for that reason is rarely seen in young children.  In order to have “false memory syndrome,” children must have critical thinking skills necessary to create the memory.  (Tr. 85-88).  Respondent contends that Keith was coached by his mother to report Mr. Veteto as the perpetrator, and that it became an implanted false memory.  Keith N. did not have these critical thinking skills.  Every expert who saw, examined, or interacted with him, found that Keith did not have the mental ability to repeat a false story consistently in detail.  Keith N. also did not have the ability to recall and perform fabricated details as he did during the demonstration before Mr. Martin and Officer Alanis.  

43. While Mr. Veteto was at Burbank, the principal, Sarah Cordray, received complaints that Mr. Veteto was not picking up their students for speech on a regular basis according to the schedule.  (Tr. 178).  Ms. Cordray directed Mr. Veteto to maintain documentation of student attendance.  (Tr. 178-179; Tr. 200-201).  Mr. Veteto admitted receiving this directive.  (Tr. 566).  Mr. Veteto failed to maintain adequate attendance records.  

44. Mr. Veteto testified that he had closed the door to his room before.  (Tr. 565-566).  Mr. Veteto testified that the student sign-sheets “helped me to remember who was there.”  (Tr. 553).  He also testified that students occasionally did not sign in, and were told not to sign in.  During Mr. Veteto's testimony at the hearing, Mr. Veteto did not testify that he maintained student attendance records in a grade book.  (Tr. 567-574).  He did not testify that his grade book would assist the hearing examiner with any factual determination that needed to be made.  Mr. Veteto testified that he relied on his memory to keep track of student attendance.  (Tr. 574 and Tr. 566-567).  

45. On November 12, 1996, Mr. Veteto's roommate, Yvonne Landry, went to Burbank Elementary and, without permission, searched for and found Mr. Veteto's grade book for the 1994-95 school year.  Ms. Landry possessed the grade book for an undetermined amount of time.  Ms. Landry made photocopies of the grade book, which she gave to Mr. Veteto and his counsel.  There was no testimony at the hearing from Mr. Veteto or any other witness that the grade book offered into evidence existed, or was accurate and unaltered.  Because of the absence of testimony from Mr. Veteto concerning the creation or maintenance of the grade book and because of breaks in the chain of custody, the hearing examiner finds that no weight should be given to the grade book.  

46. A comparison of the SHARS tickets, sign-in sheets, and attendance records of Mr. Veteto's students show that many dates do not correspond.  (Tr. 182-183; Tr. 571-575; HISD Exhibits).  The hearing examiner finds that the records' accuracy is legitimately in dispute and that the records are of little value in determining students' attendance.  For example, Mr. Veteto testified that he was in lengthy ARD meetings all day on May 3, 1995, but he completed SHARS tickets for students falsely showing that they had received speech classes on that date.  Mr. Veteto completed a SHARS ticket showing that Keith N. had received speech therapy on May 22, 1995, when it is clearly established that Keith N. was absent from school.  

47. Dr. Trevedi's opinion that it is unlikely that any person molested Keith N. is contrary to the great weight of evidence. 

48. The hearing examiner finds by a preponderance of the evidence that James Veteto touched Keith N.'s genitals and buttocks on one or more occasions in Classroom E-3 during the spring and summer sessions of the 1994-95 school year.  

49. Mr. Veteto's conduct violates the standards of the teaching profession as generally recognized and applied in similarly situated school districts in the State of Texas.  (Deposition of Dr. Richard Swain).  

50. The citations to the record contained in these findings are intended for the convenience of the parties and the reviewing court and are not intended as the sole basis for the findings which they reference.  


Discussion
In a case such as this, where there is no physical evidence of sexual abuse, the determination of whether such abuse occurred, and if so, by whom, must turn on the credibility of the witnesses, and a harmonization of the credible evidence that meets the standards of both logic and common sense.
  In this case, it is undisputed that Keith N. reported on numerous occasions, to numerous authority figures that he had been sexually molested by the respondent, James Layne Veteto.  

A.
The "Coached Child" Defense.  Respondent contends that these reports were a planted false memory, brought on by his mother's repeated inquiries when she became concerned about his pant wetting.  However, when viewed as a whole, the evidence presented does not support a theory that Keith N. was a “programmed” or “coached” child.  Not only does the evidence fail to support the conduct which respondent contends in indicative of a “programmed” child, the evidence is overwhelming that Keith N. did not have the mental capacity to comprehend and repeat a detailed “story,” or the cognitive capacity to have an implanted memory.  

Respondent presented evidence that the indicators of a “programmed” or “coached” child include the following: 

1.
the child spontaneously talks about the sexual molestation without being asked; 

2.
the child cannot repeat the same answer; 

3.
the child is uncomfortable being away from the prompter; 

4.
the child uses the same language as the prompter; and

5.
the child demonstrates a “flat effect” to usually stressful questions. 

With the possible exception of the “flat effect,” these factors are simply not supported by the evidence in this case.  Keith's conduct observed by several disinterested witnesses and on tape is not consistent with these factors.  Furthermore, the few entries in the Gulf Pines records of “flat effect,” are not sufficient to indicate a coached child.  

Keith never spontaneously reported the sexual abuse.  He was repeatedly asked about it at The Children's Assessment Center during the May 1995 interview, and denied that it took place.  His reports to other health care providers and his mother, including the Hermann Hospital professionals, Dr. Abney, the Gulf Pines staff, the Children's Assessment staff, Mike Martin, Officer Alanis, and Dr. Robin Williams, all required the “investigator” to question Keith about what took place.  In most of these situations, Keith was asked open-ended questions without any prompting or use of the name “Veteto.”  In each instance, Keith was required to recall “Veteto” and the details independently.  In many instances his mother was not present to “prompt” him, yet Keith's descriptions were consistent.  His answers were phrased in terminology (“wee wee,” “b***,” etc.) that represents language one would expect of a 4 to 5 year old child, which was Keith's functional age.  His answers were consistent, and fact specific within his limited vocabulary. 

Keith also showed no signs of being uncomfortable when away from his mother.  Although Dr. Williams testified that she allowed Ms. Russell to be present during the interview, Dr. Williams detailed notes and testimonial description of the interview indicate that Ms. Russell was merely “present” during most of the interview.  Although she interjected once by repeating one of Dr. Williams' questions, she did not lead or “prompt” Keith's response.  Keith's “acting out” episode with Officer Alanis and Mike Martin also indicates Keith was comfortable describing the incident without his mother's presence.  Keith never asked for his mother during the Children's Assessment Center interviews.  When Keith testified at the hearing in this case, Keith's mother was excluded from the courtroom.  Once again, Keith was very willing to go forward without her presence and seemed not to notice her absence.  Yet, Keith's “story” remained consistent.  Keith's inability to remember simple instructions during his testimony such as “you need to answer yes or no” or “you need to answer out loud” indicates that even in December 1996, Keith did not have the mental capacity to recall instructions that had been given in advance.  

Another factor indicating Keith was not “coached” is the language through which Keith described the incidents.  Keith never used the same terminology that Ms. Russell used.  Ms. Russell's terminology during her testimony is noticeably different from Keith's.  For example, Ms. Russell stated that she repeatedly asked Keith “is anyone messing with you?”  She referred to Keith's buttocks as “bootie.”  Keith did not use these terms.  

B.
Corroborating Evidence.  Respondent's expert, Dr. Trevedi, admits that there is no way to rule out Keith's claim of sexual abuse by Mr. Veteto.  Dr. Trevedi was very defensive on cross-examination, and her testimony and demeanor reveal her predisposition to apply a more stringent evidentiary standard than this case calls for.  For example, Dr. Trevedi testified that in at least one prior case in which she was asked to examine a mentally retarded child who reported sexual abuse, she was “uncomfortable” making the diagnosis because of her inability to get adequate information to “say that it happened.”  (Trevedi Depo. p. 3).  Dr. Trevedi's demeanor and responses throughout her testimony demonstrate her personal reluctance to “diagnose” sexual abuse without hard “proof.”  

Dr. Williams' testimony was objective and convincing.  Her credentials, and experience for this subject are impeccable.  Her conclusion that the abuse had occurred is based upon reasonable medical probability and accepted medical standards, including Keith's responses, and her assessment of Keith's behavior (which was consistent with what this examiner observed during his testimony).  Dr. Williams' testimony is bolstered by the unrebutted and consistent evaluations of Dr. Torres, Dr. Leddy, Darcy Thompson, and Johna Peyton as to Keith's lack of cognitive functioning, and woefully inadequate receptive and expressive language skills.  

The testimony of Mutka Khurana (Tr. 387), corroborated by Lillian Thibideaux (Tr. 395, 398), that Mr. Veteto picked Keith up from her class during the summer 1995, purportedly for speech therapy, is particularly damaging.  The fact that Ms. Khurana was defensive to say the least, and perhaps more accurately described as hostile, and the fact that she was given several opportunities during respondent's questioning to recant her testimony, makes her recollection of Mr. Veteto's presence hard to disbelieve.  Because Ms. Khurana only taught Keith once, during the summer of 1995, for a very short period, her recollection that respondent picked Keith up from her classroom and Ms. Thibodeaux's identical memory requires a finding the Keith was alone with Mr. Veteto during the summer of 1995 for some reason other speech therapy.  This coincides directly with Keith's identification of Mr. Veteto as his abuser, and Keith's testimony that the abuse took place in June.  Keith must have reported it to his mother in that general time frame because we know he named Mr. Veteto sometime between May 22, 1995 (when he was seen at Hermann Hospital) and June 28, 1995 (when he was first seen by Dr. Abney).  

Finally, there is evidence to indicate that Keith actually regressed in functional level between November 1994 and June 1995, which would be consistent with his being subjected to sexual abuse during that period.  Mr. Veteto's evaluation as of November 1994 shows that Keith at that time was operating with an I.Q. level of 74, and at an age level of 6.2 years.  In June, Ms. Thompson's testing revealed an I.Q. level of 48, with an age level of 4.5 years.  Ms. Thompson's test results are confirmed by Dr. Leddy's results (I.Q. 56, mental age preschool to kindergarten).  This is consistent with Ms. Russell's testimony that she saw no improvement in Keith during the time he was assigned to Mr. Veteto for speech therapy.  

C.
Credibility Issues.  

Mr. Veteto's credibility is damaged by several factors.  Mr. Veteto does not dispute that he was specifically instructed by Burbank principal, Sarah Cordray, to maintain better attendance records.  Ms. Cordray indicated that she had received complaints from several teachers that Mr. Veteto was not picking up and returning children on time, and that at least one parent had asked her, “Who is the man that stands in the hall,”  which she identified as Mr. Veteto.  Mr. Veteto's explanation for his poor attendance records (i.e., his use of sign-in sheets to create SHARS tickets after the fact and his instructions to students not to sign in despite the fact that these were his “attendance records”) (Tr. 557-558-566), in the face of an instruction to keep better attendance records, is unprofessional at best.  Furthermore, Mr. Veteto's explanation for the numerous instances where he had turned in SHARS tickets on students who were absent (Tr. 567-576, 580-581), also lacks credulity.  The only explanation that Mr. Veteto could provide was that “he had made a mistake.”  However, there were simply too many mistakes within the short time period reviewed.  This number of mistakes indicates at the very least that Mr. Veteto callously disregarded his principal's instructions to maintain adequate attendance records.  Furthermore, despite the fact that Mr. Veteto knew from the time he received HISD's investigative report in August 1995 that attendance records were an issue, he provided no explanation for his lack of attendance records, nor did he testify that he maintained a separate attendance book.  Instead, the book mysteriously appeared through his roommate (with whom he should not have been discussing the case) after Mr. Veteto had testified.  Despite vigorous cross-examination about his attendance record, Mr. Veteto never mentioned that such attendance records existed in a grade book.  The “appearance” of the grade book after he testified that he kept attendance based upon his sign-in sheets and his memory, raise serious questions as to the authenticity of the grade book, and dealt a serious blow to the credibility of both Mr. Veteto and Ms. Landry.  

Elizabeth Rios, the principal at Burbank who recommended the termination of Mr. Veteto's contract, testified that she read HISD's investigative report several times in its entirety and looked at it as closely as possible because she liked Mr. Veteto and he had an impressive performance record.  However, after reading the report several times closely, she was led to the same conclusion — that more likely than not Mr. Veteto sexually molested Keith N.  (Tr. 375).  Ms. Rios' conclusion is reasonable and supported by the evidence.  This examiner has reviewed this record in great detail.   After reviewing all of the evidence, the conclusion that Mr. Veteto sexually molested Keith N. is supported by the overwhelming weight of the evidence.  

In sum, this case is indicative of the societal dilemma with which we are faced repeatedly because of the medical fact that sexual abuse is often not provable by physical evidence.  While many people believe that the “beyond a reasonable doubt” criminal standard requires such physical proof, that burden is not the burden which the district bore in this case.  The district proved by a preponderance of the evidence that James Layne Veteto sexually molested Keith N.  That was all it was required to do.  

I.
Immorality.  

HISD Board policy defines “immorality” as “conduct which Board determines is not conformity with the accepted principles of right and wrong behavior or which the Board determines is contrary to the moral standards which are accepted within the District.”  See Board Policy Article 570.310.  “Moral turpitude” pertains to acts of baseness, vileness, or depravity in the private or social duties which a person owes another member of society and which is contrary to the accepted rule of right and duty between persons.  Veteto's sexual molestation of Keith N. is “immorality.”  McHaney v. Salado ISD, TEA Docket No. 093-R2-290 (Oct. 1991); Molina v. Pasadena ISD, TEA Docket No. 083-R2-1288 (Oct. 1989).  

A single incident of sexual misconduct with a student is sufficient to justify termination; the district need not prove a pattern of such behavior.  Whalen v. Rocksprings ISD, TEA Docket No. 065-R1-284 (July 1984); Green v. Irving ISD, TEA Docket No. 042-R2-1086 (Aug. 1988). 

II.
Good Cause.  

Ordinarily, to sustain a recommendation to terminate a contract for “good cause,” a district should present evidence that the conduct in question constitutes “good cause” in at least one other school district within the State of Texas.  “Good cause” is statutorily defined as the failure of a teacher to meet acceptable standards of conduct for the profession as generally recognized and applied in similarly-situated districts; the standard includes a prohibition on conduct that is harmful or potentially harmful to students.  Jacques v. Cypress-Fairbanks ISD, TEA Docket No. 238-R2-888 (May 1993).  “Good cause” includes conduct that is “ill-advised, unprofessional, and detrimental to the learning process.”  Burch v. Katy, TEA Docket No. 075-R2-1281 (1983).  In considering the teacher's conduct, the effect on students, not the teacher's intent , is controlling.  Id.  Sexual misconduct with a student constitutes “good cause” as a matter of law.  “Good cause” may also exist when an employee engages in an act that is inconsistent with the continuation of the employer-employee relationship, such as Veteto's failure to maintain attendance records as instructed.  Baker v. Rice CISD, TEA Docket No. 227-R2-493 (Sept. 1995).  

III.
Code of Ethics Violation.  

In its notice letter proposing James Veteto's termination (HISD Exh. 12), the district notified respondent that his conduct violated Principle II of the Texas Teacher Code of Ethics  A violation of the Texas Teacher Code of Ethics constitutes “immorality” under Section 5(a) and “good cause” under Section 6(g) of Veteto's contract.  The Code of Ethics was drafted and adopted by the Teachers' Professional Practices Commission, as mandated by Section 13.210 of the Texas Education Code.  Section 13.210 was repealed by the Legislature in 1995, but was replaced by Section 21.041 of the Texas Education Code; however, the old law remains in effect until a new code of ethics is adopted.  Because a new code of ethics had not been adopted under Section 21.041, at the times relevant to this proceeding, Principle II of the Texas Teacher Code of Ethics applies to the conduct of Mr. Veteto.  


Proposed Conclusions of Law
51. Jurisdiction is proper under Texas Education Code § 21.156. 

52. The District proved by a preponderance of the evidence that James Layne Veteto engaged in immoral conduct toward Keith N.  

53. The District proved by a preponderance of the evidence that there is good cause to terminate Mr. Veteto's contract. 

54. The District proved by a preponderance of the evidence that James Veteto failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the State of Texas. 

55. The termination of Mr. Veteto's contract is lawful and proper.  

56. Any conclusion of law deemed to be a finding is hereby adopted as such.  


Decision and Recommendation
After due consideration of the record and based on the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby 

RECOMMENDED that the foregoing Findings of Fact and Conclusions of Law be adopted and that the administrative proposal to terminate James Layne Veteto's employment contract be sustained.  

SIGNED AND ISSUED this 4th day of June, 1997.  

JOAN M. LUCCI BAIN 

HEARING EXAMINER

�	Although Ms. Russell testified that she saw a white substance on Keith's bottom which she believed to be dried semen, the substance was never analyzed or confirmed as semen.  When Ms. Russell took Keith to the hospital that evening, she was apparently told at the hospital that because the substance was dried, it could not be analyzed.  
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