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STATEMENT OF CASE


Respondent, CAROLYN GREEN,  had her term contract as a Social Worker and Drug Education Counselor with BROWNWOOD ISD, Petitioner, terminated for alleged dishonesty.  Mr. William C. Bednar, Attorney at Law, 712 West 14'th Street, Suite A., Austin, Texas 78701, represented Petitioner, BROWNWOOD ISD, Petitioner, and Jefferson K Brim, III, Attorney at Law of the firm Brim, Arnett & Robinett, P.C., 2505 Wallingwood Drive, Building 14, Austin, Texas 78746, represented the Respondent, CAROLYN GREEN.


On the 9th day of September, 1998, this matter came to be heard in Brownwood, Texas at the board room of Petitioner before Robert D. Wilkes, an independent hearing examiner appointed by the Texas Education Agency, to hear evidence and submit this proposal for decision.  The Hearing Examiner has jurisdiction of the subject matter and the parties pursuant to section 21.251 of the Texas Education Code.  The parties, in writing, waived the right to a recommendation by the date prescribed by Section 21.251 of said code.

FINDINGS OF FACT

After full and careful consideration of the evidence presented and the evidence, the following Findings of Fact are made.

1.
CAROLYN GREEN, Respondent, is employed by BROWNWOOD INDEPENDENT SCHOOL DISTRICT, Petitioner, as a professional employee under a two-year term contract from August, 1998, and which was to be ended  May, 2000.  Green is a professional employee who was assigned to the Career Preparation Academy and AEP Guidance Center as a social worker and drug education counselor.

2.
B.I.S.D. gave written notice to Green that it proposed to terminate her contract by sending her a copy of a board resolution dated the 29th of June, 1998.

3.
The reason's given by B.I.S.D. in its written notice to Green in support of the discharge were as follows:



a.
Ms. Green was observed switching regular price tags for  




"clearance sale" price tags at the Wal-Mart store on May 28, 1998,




and then paying only the clearance sale price.  Investigation by 




the district has shown that similar dishonesty has been a regular




pattern of conduct by Ms. Green. (Witnesses:  Mike Clark, 




Brownwood Police;  Michelle Denton, Wal-Mart;  Wanda Ferguson,




Penny's;  Sue Jones and Don Martin, Brownwood ISD.)



b.
One of  Ms. Green's essential functions in her position as social




worker at the Career School is to purchase campus resources such




as clothing for needy students, school supplies, refreshments for 




parent activities, and other items, which frequently must be done 




at Wal-Mart.  Wal-Mart has issued a "trespass warning" to Ms. Green




effective for one year, which means that if she goes on the Wal-Mart




property, she will be charged with criminal trespass.  Therefore as 




a practical matter she is not able to perform the purchasing function




of her job.  (Michelle Denton, Wal-Mart; Stacy Smith, Gloria




Weatherman, Roland Graves, James King, Ronny Ellis, Sue Jones,




and Don Martin, Brownwood ISD.)

4.
The incident referred to in the Board notice actually occurred on May 16, 1998, and not May 28, 1998.

5.
On Saturday evening, May 16, 1998,  Green was stopped outside of the Wal-Mart store in Brownwood, Texas by Michelle Denton who at that time was the store Loss Prevention Officer. 

6.
Denton stopped Green informing her that she had observed Green switch tags on infant's clothing, switch hangers on certain clothing and paid less at the cash register for the merchandise.  The total price paid by Green was $16.24, and in actuality should have amounted to $68.44.

7.
Green responded to Denton that she was wrong and was only comparing sizes on the clothing. Green cooperated and accompanied Denton back into the Wal-Mart store.

8.
Denton then called the police who came to the store and arrested Green for Class B theft.  In addition Wal-Mart issued Green a written criminal trespass warning which prohibits Green from coming on the store property for one year.

9.
Green ultimately was not prosecuted for the criminal theft charge. Therefore, there is no conviction for this May 16, 1998 arrest.

10.
At the hearing on this matter, Denton testified that she had an unobstructed view of  Green from a distance of approximately three feet, while she was allegedly switched price tags.

11.
Denton had been observing Green for about a year and half because she had previously seen other suspicious activity by Green regarding the switching of price tags.  For instance about six months earlier  Denton observed Green put an iron into the box of a less expensive iron.  Denton testified that Green was told by a third party  that she had been observed making such switch and then left the iron at the register and Green did not go through with the false purchase.

12.
Green and  Denton had a confrontation in 1997 concerning the alleged taking of a tape by Green's niece at Wal-Mart.  Denton incorrectly accused the niece of not paying for the tape, which allegation was proven wrong.

13.
Dr. Sue Jones, Assistant Superintendent for B.I.S.D. on suggestion of counsel regarding the May 16, 1998 incident conducted an investigation. In her investigation Dr. Jones spoke to the Chief of Police, Virgil Cowen, read the police report of the incident, spoke to Mr. Clark, the arresting officer, Mr. Britton of the District Attorney's Office, and Ms. Denton at Wal-Mart.  Dr. Jones had no meaningful dialogue with Green as to the facts of the alleged incident.

14.
As a result of Dr. Jones investigation, and in consultation with the superintendent, Dr. Don Martin and  the Director of the Guidance Center and Career Campus, Ronnie Ellis, it was determined that B.I.S.D. policies had been violated by  Green, and that there was good cause for her termination based upon such policies.

15.
No evidence was presented by B.I.S.D. personnel or administrators that Green's honesty or integrity were ever questioned prior to May 16, 1998.

16.
B.I.S.D. did not present evidence of any policy which states that an arrest standing alone, is good cause for termination.

17.
Green is requested to make purchases for B.I.S.D. from time to time as is other personnel, but it is not part of her job to make purchases in the regular course of her duties.

DISCUSSION

This case presents difficult issues because B.I.S.D. has a duty and responsibility to its students to hire and retain personnel of good moral character who can serve as positive role models.  Certainly the administrators and school board were acting in their honest belief that Green had exhibited behavior of a dishonest person and should no longer be exposed to the students because of the committed theft.


On the other hand, Green was not convicted of theft, and even though a charge was made, she has not for whatever reason been tried.  Green has been terminated by B.I.S.D. based solely on a swearing match between  Green and one employee of Wal-Mart.  The disturbing fact is that a mere allegation of wrong doing, no matter what the merit,  can cause a person to be terminated.  This offends my sense of fairness and justice.


In a case of termination for good cause, B.I.S.D. has the burden of proof by a preponderance of the evidence to prove good cause for the termination.  B.I.S.D. burden is not proof beyond a reasonable doubt as is the burden required in a criminal proceeding.  Has B.I.S.D. sustained its burden?


B.I.S.D. argues forcefully that under its standard of conduct set out in the adopted Code of Ethics, that the standard of good cause in this proceeding is that a employee should  (1) obey the law, (2) demonstrate personal integrity, and (3) exemplify honesty.  B.I.S.D. further points out that a violation of any of its policies may result in disciplinary action including termination of employment.


Many of the cases cited by B.I.S.D. involve termination based on convictions.  Counsel for B.I.S.D. argues that a criminal conviction is not necessary if the Board had sufficient evidence to conclude that Green had committed theft, and that dismissal was valid even if there was no conviction.  The problem in this line of reasoning is that only two people know the truth;  one being Green and the other is an outside third party whose job was to watch for the type of activity of which Green is accused.  Moreover, there was evidence presented that there may have existed hard feelings on the part of Denton concerning a prior incident involving Green's niece.  Denton was wrong in her accusation and was very upset. (TR.P.130)


Counsel for Respondent has cited to Toffie Duncan vs. Pecos-Barstow-Toyah Independent School District, Docket No. 351-R2-792, a September 7, 1995, Commissioner of Education decision, for the proposition that an arrest for theft is not good cause for termination of employment.  In that case the teacher denied repeatedly that she committed the offense of shoplifting at a Wal-Mart store.  Additionally there was no Board policy that stated that an arrest for a crime involving moral turpitude is good cause for termination.  In  Toffie Duncan, the commissioner cited Board of Regents vs. Martine 607 S.W.2d. 638 (Tex. Civ. App. Austin) 1980, writ ref'd. (n.r.e.) for the proposition that a crime of moral turpitude does not in itself show good cause and that some "nexus" between the crime and the employment must be shown.  Based on Toffie Duncan, the arrest but no conviction in the instant matter is not good cause for the termination of Green.


The next question then, is whether there is a sufficient "nexus"  or link between  Green's job duties, where her ability to serve as strong role model capable of exemplifying honesty and integrity to at-risk students as well as her being requested sporadically to make purchases for the school events and the accused crime of theft are  enough to warrant her termination?  If Green should continue to work for the District, should the cloud of her arrest substantially affect her ability to perform in her position?  


The evidence is not persuasive that  Green makes enough purchases as part of her duties to be ineffective.  Her one year ban from Wal-Mart does not prevent her from making occasional purchases at other places of business if called on to do so, which is at best only occasional.  Does the fact of she was arrested make her ineffective as a role model?  Perhaps it could be argued that she would be less effective.  However, the issue of  possible less effectiveness as opposed to Green's constitutional right to a presumption of innocence far outweighs any possible deficiency in effectiveness.  The message to her students is that the judicial system does work and one is innocent until proven guilty beyond a reasonable doubt. This is an important message for all students including  at-risk students,  to learn.


Finally, the evidence clearly demonstrated B.I.S.D. most certainly had the best interests of the District in its action to terminate Green.  No one wants a thief in its employ, and B.I.S.D. not unconvincingly, is of the opinion based on the evidence that Green is guilty of theft.  Troublesome is the fact that really no real meaningful dialogue took place between administration and Green as to her side of the story.  Only one administrator investigated the incident and then made a recommendation to other administrators based upon the one sided investigation.  B.I.S.D. convicted Green of a crime without a fair hearing or investigation.  Is this due process?  I think not, and lack of due process in now given to Green by my decision that based on the credible evidence, good cause does not exist for the termination of  Green's term contract.

CONCLUSIONS OF LAW

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law.

1.
The Hearing Examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
The Hearing Examiner is authorized to make a written recommendation that includes Findings of Fact and Conclusions of Law; pursuant to the Texas Education Code, Chapter 21, Subchapter F, Section 21.257.

3.
B.I.S.D.  has the burden of proof by a  preponderance of the evidence to show good cause was present to terminate the term contract of Green.

4.
B.I.S.D. has failed to meet its proof by a preponderance of the evidence.

5.
Green's alleged act of theft does not constitute good cause for termination because there was no conviction.

6.
Purchases of clothing or other items is not an essential part of Green's duties;  therefore allegations of theft by alteration of price tags does not directly relate to her employment.

7.
B.I.S.D.'s  decision to terminate Green's contract was a breach of contract.

8.
There is insufficient proof to find by the preponderance of the evidence that Green violated the Board's adopted Code of Ethics.

RECOMMENDATION

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I hereby recommend that the BROWNWOOD INDEPENDENT SCHOOL DISTRICT Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and reinstate CAROLYN GREEN and honor her term contract.

Petitioner's recommendation should be denied.

Signed and issued this 

day of October, 1998.










Robert D. Wilkes










Certified Independent Hearing Examiner
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