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Statement of the Case
Petitioner Sergeant Justo Perez appealed the decision of the Board of Trustees of the Laredo Independent School District, Respondent, to terminate Petitioner’s employment contract with the Respondent.  Petitioner timely filed a written request for a hearing before a hearing examiner.  John J. Curtis is the hearing examiner appointed by the Texas Education Agency to hear Petitioner’s appeal.  Mr. Heberto Gonzalez, Jr. and Mr. Oscar J. Hale, Jr., Attorneys at Law,  of  Laredo, Texas, represented Petitioner.  Ms. Teresa Hunter, Attorney at Law, of Laredo, Texas, represented Respondent.  After written agreement of the parties to extend the time deadline for a recommendation of hearing examiner, as per V.C.T.A., Education Code, Section 21.257(c), said appeal hearing was begun on August 15, 1996, continued on August 16, 1996, and recessed until the week of August 26, 1996, to permit the parties to reconvene to make closing arguments.  By mutual agreement of the parties, the hearing examiner’s recommendation is due to the parties by September 16, 1996.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity as Hearing Examiner, I make the following Findings of Fact:

1.  The Laredo Independent School District (hereinafter referred to as “LISD”) employed Sergeant Justo Perez under a continuing contract during the times pertinent to this case.

2.  After Petitioner informed a female ROTC student at Cigarroa High School in Laredo, Texas (Ms. Yolanda R.) that she would be dropped from the ROTC program for alleged misconduct and disobeying orders, she complained to school officials about being subjected to inappropriate language and conduct of a sexual nature, such language and conduct coming from the Petitioner, Sergeant Justo Perez. SF I-95.  After this initial complaint other female ROTC students also came forward in February and March of 1996 to voice similar complaints against the Petitioner. 

3.  The Respondent District began an investigation of the complaints.  Though initially only one student complained (Ms. Yolanda R.), the curriculum facilitator at Cigarroa, Ms. Sonia Jodry, knew of previous complaints of a similar nature against the Petitioner and believed, therefore, further investigation was justified. SF II-534.  Ms. Jodry asked Yolanda R. to seek out other female ROTC students with similar complaints against the Petitioner.  Eventually five (5) female ROTC students came forward with complaints and, as a result of the complaints and subsequent investigation, Respondent suspended Petitioner with pay on April 1, 1996. See Pet.Ex #22.

4.  Just prior to Petitioner’s suspension, on March 29, 1996, three (3) of the complainants received notice that they had been demoted to the rank of private. See Pet. Ex. #12.  Petitioner denied any input in the decision to demote the students. SF II-699.  Yolanda’s male cousin, Agapito V., had also engaged in the same alleged misconduct as she, yet he was not demoted, though Petitioner had recommended that he be dropped from the ROTC program. SF II-718.

5.  The next day after being told that he was to be suspended, the Petitioner gave a “departing” speech to his ROTC students. SF II-685, 712.  The exact details of the speech are in dispute, but all the complainants testified that it was very apparent from the Petitioner’s discussion of the suspension that the other students knew exactly who were the complainants and this fact made them uncomfortable with the other students. SF I-111, 262-64; II-579, 613, 615, 650.  Shortly before this speech, the battalion commander circulated a petition among the ROTC students, which was in opposition to the actions of the complainants. SF II-606.

6.  On April 2, 1996, Petitioner went to the home of one of the complainants, Ms. Cindy D., ostensibly with permission of the principal to visit with her parents to discuss the matter. SF II-700.  Principal Mario Guzman denied that he authorized the Petitioner’s contacts with parents of the complainants or that he knew the purpose of the Petitioner’s contacts, but acknowledged that the Petitioner told him that he was going to contact the parents. SF II-444-45.  At the residence of Cindy D. the Petitioner was greeted by her older sister, Norma, and Petitioner urged her to get Cindy to drop her complaint. SF I-210.  The Petitioner later came to Norma’s place of work to follow up and at that time asked her to convince their parents to tell Cindy to drop the complaint. SF I-211.

7.  Petitioner admitted to a prior incident in the 1987-88 school year of “talking dirty”. SF II-691.  Petitioner received from the former principal at Cigarroa, Ms. Cynthia Conchas, a verbal warning from a documented complaint of inappropriate touching of  a student, Ms. Erika V., from September, 1994. SF II-432.  Other female students also complained at the same time to Ms. Amira Mejia, but she did not record their names. SF II-498.  The complainants testified that they were familar with the Erika V. complaint from the previous school year and the fact that it seemed to them that nothing was done by the school administration. SF I-107, 242, 258, 325.  Colonel Donald Starnes, the Senior Army Instructor (and so the Petitioner’s supervisor) at Cigarroa from 1984-1994, testified as to receiving complaints from female ROTC students about the use of inappropriate language by the Petitioner. SF II-357-58.  Colonel Starnes also testified that the Petitioner should have been on notice from at least October, 1992, of the Army’s policy statements concerning sexual harassment. SF II-371; See also Pet. Ex. #13.

8.  Complainant Yoland R. testified that Petitioner, upon becoming aware of her complaint, took her into his office and asked her if she knew what she was “messing around with.” SF I-110.  Complainant Cindy C. testified that Petitioner confronted her about her complaint with words to the effect, “You better think about what you’re doing,” which she took to be a threat. SF I-261-62.  Complainant Belin R. testified that Petitioner twice talked to her about her writing a letter against him. SF I-320.  Petitioner admitted that he had spoken to Cindy C. without her parents being present (SF II-704-05) and to Belin R. without her parents and before he had had a conference with the administration. SF II-706.


Discussion  

A. Sexual Harassment.  LISD policy defines for LISD employees what is sexual harassment. See Pet. Ex. #8.  The U.S. Department of the Army also has defined, through policy statements, what is sexual harassment. See Pet. Ex. #13.  The earliest available U.S. Army policy statement, which Colonel Starnes testified that Petitioner would be aware of, is Policy Statement 690-2, dated October 22, 1992.  In that policy statement, sexual harassment is defined as (1) influencing, offering to influence, or threatening the career, pay, or job of another person-woman or man-in exchange for sexual favors; or (2) deliberate or repeated offensive comments, gestures, or physical contact of a sexual nature in work or duty related environment. Id.
In conjunction with the District’s and the Army’s policies regarding sexual harassment, must be applied to the instant fact situation the Code of Ethics and Standard Practices for Texas Educators. See Pet Ex. #7.  Several portions of Principle IV are applicable:

Principle IV, sub(2)--The educator shall not intentionally expose the student to                                                                disparagement.

Principle IV, sub(3)--The educator shall not reveal confidential information concerning                                                    students unless disclosure serves professional purposes or is required                                              by law.

Principle IV, sub(4)--The educator shall make reasonable effort to protect the student                                                     from conditions detrimental to learning, physical health, mental                                                       health, or safety.  

Principle IV, sub(6)--The educator shall not unfairly exclude a student from participation                                                in a program . . . on the basis of . . . sex.

Regardless of its details, the “departing” speech of the Petitioner to his students could only serve to expose the complainants to disparagement by the other students.  Furthermore, it is most unlikely that the Petitioner did not know that signatures were being gathered by the battalion commander on a petition in opposition to the complaints of Yolanda R. and Cindy C. SF II-606.

The very wording of the petition; i.e., “We the students disagree and are against what Yolanda R. and Cindy C. are saying and doing . . .”, subjects these two students to disparagement by those petitioning students. See Res. Ex. #9.  Given the fact that there are some seventy (70) signatures on the petition, the concomitant disruption of the normal routine of the classroom defies credulity that Petitioner really was not aware of the circulation of this petition throughout his classroom during class time.

Petitioner admitted in testimony to embarassing Erika V. in front of the company. SF II-690.  Petitioner admitted in testimony to embarassing Belin R. about her involvement in a one-act play and being tardy for practice, by saying, “There is no room for actresses in the Lady Blues.” SF II-672.

B. Applicable Commission Decisions and Caselaw.  Both Petitioner and Respondent ably argued their client’s positions to this hearing examiner.  Several cases addressing appropriate discipline allude to warnings to comply with District policy or modify behavior, prior to termination. See Harris v. Fort Worth ISD, No. 086-R2-1288, (Comm’r Education, April, 1990) (petitioner repeatedly failed to comply with policy re corporal punishment); Howard v. Clifton ISD, No. 097-R2-188, (Comm’r Education, January, 1990) (petitioner’s discharge grounded on repeated failure to follow local policy re physical discipline); Burton v. Ballinger ISD, No. 282-R2-586, (Comm’r Education, April, 1987) (previous reprimands of petitioner).  On the other hand, a school district may terminate a teacher’s employment rather than risk the possibility that the teacher might engage in further similar conduct. See Whalen v. Rocksprings ISD, No. 065-R1b-284 (Comm’r Education, July, 1985).  Whalen instructs us further, however, that a teacher may not be terminated for participating in any harmful activity no matter how minor; the harm must be significant. Id.
The initial inquiry, therefore, to be addressed in order to determine if the Respondent had good cause to terminate Petitioner’s employment with the District is whether the harm involved in this course of conduct was significant.  A claim of a sexually hostile environment is not a trivial matter. DeAngelis v. El Paso Police Officers Ass’n, 51 F.3d 591, 593 (5th Cir. 1995).  A hostile environment claim embodies a series of criteria that express extremely insensitive conduct against women, conduct so egregious as to alter the conditions of the environment and destroy their equal opportunity in that environment.  “Any lesser standard of liability, couched in terms of conduct that sporadically wounds or offends but does not hinder a female employee’s performance, would not serve the goal of equality.  In fact, a less onerous standard of liability would attempt to insulate women from everyday insults as if they remained models of Victorian reticence.” Id.
The demotions of the three (3) primary complainants from some of the highest positions in the Cigarroa ROTC unit, down to the rank of private, and the timing of those demotions upon the suspension of the Petitioner, is most disturbing to this hearing examiner, in light of the above-mentioned standard of liability.  Because of the familial relationship of the Petitioner with the person who actually issued the said demotions; i.e., his brother, Major Perez, this hearing examiner finds it most difficult to accept that the Petitioner had no input, as he claims, in the demotions.  Petitioner admitted in testimony, ironically, that Agapito V. was not demoted for allegedly similar misconduct as committed by Yolanda R., who was demoted, but “. . . I requested he be dropped.” [emphasis added]. SF II-718. 

The testimony of the complainants reveal that they “suffered in silence” from the Petitioner’s sporadic offensive language and conduct throughout their ROTC experiences.  The complainants testified that they were aware of the complaint the previous year by Erika V. and (if one accepts the Petitioner’s position that these complaints are merely retaliation against him, they could have joined in at that time to retaliate against and “get” the Petitioner), but they did not do so.  It was only when that important educational experience was to be taken away by the Petitioner, did Yolanda R. come forward to complain about the type of role model the Petitioner made for her.  Only after this initial complaint did other female students come forward when it appeared the school officials might listen to their complaints and take action.  Their testimony revealed that Petitioner’s language and conduct was not appropriate and put their emotional well-being at risk and demonstrate, therefore, significant harm.

Secondly, having found significant harm, is remediation a possible option?  The Commissioner of Education has long recognized that remediation is not in order when students’ physical safety and/or emotional well-being are at risk. Dooley v. Fort Worth ISD, No. 106-R3-384, (Comm’r Education, January, 1985), p. 12; Whalen, supra at p. 14-15.  Having found the above-mentioned harm to the students to be significant and having noted the prior counselings of the Petitioner in regards to inappropriate and offensive language and conduct, despite being cognizant of  the Petitioner’s long-term service to the District, the District need not attempt to further remediate the conduct of the Petitioner and thereby risk a recurrence of such behavior and any deleterious emotional impact upon other students.

C. The District’s Investigation.  Simply put, the District’s investigation of the students’ allegations left much to be desired.

1.  The initial interviews of the Petitioner’s students, once Yolanda R. came forward, should have been conducted by an outside professional, either in front of witnesses and/or electronically recorded to reliably preserve the students’ claims.  This is so because of the extended time period of the allegations and the acknowledged possibility of the use of sexual harassment claims as a weapon against an instructor.  It was most unprofessional of the LISD administration to request that Yolanda R. solicit other written complaints against the Petitioner.  A trained, outside professional could have been brought in by the District to interview the students to obtain an accurate portrayal of the Petitioner’s relationship with his students.  Nevertheless this having been said, the Petitioner’s own admissions of past indiscretions and counselings thereabout, coupled with the student/complainants’ awareness of previous seemingly futile investigations of Petitioner’s conduct, indicate to this hearing examiner that the students’ complaints were more than just retaliation against the Petitioner.

2.  Principal Guzman acted most unprofessionally in permitting the Petitioner to contact the parents of the complainants.  His claim that he did not know the purpose of the Petitioner’s contact with the complainants’ parents rings hollow before this hearing examiner.  Principal Guzman should, at the least, be required by the District to attend some sort of “sensitivity training” and learn how to properly deal with sexual harassment claims.  One can only imagine the sanctions from the State Bar of Texas should an attorney permit a client, accused, for example, of domestic violence, to speak to the complainant about dropping the charges.


Conclusions of Law
1.  The proposal for termination is a result of Petitioner’s on-going actions with female ROTC students at Cigarroa High School.

2.  Those actions of the Petitioner clearly demonstrate significant harm to the emotional well-being of the complainants and that the Petitioner has failed to meet the standards of conduct for the profession as recognized and applied in similarly situated Texas school districts, as specifically addressed above in discussion of applicable principles from the Code of Ethics and Standard Practices for Texas Educators.

3.  The Respondent has established by a preponderance of the evidence good cause to terminate Petitioner’s employment.

4.  The Petitioner’s appeal should, therefore, be denied.


Recommendation
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith.

SIGNED AND ISSUED this 15th day of September, 1996.

                                                                   __________________________________ 

                                                      

John J. Curtis               

    




Hearing Examiner

