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BASIS OF HEARING:

Respondent, Mr. Clifford Don Mills (Mr. Mills), a teacher, appeals the decision of Petitioner, Dallas Independent School District (DISD) to recommend suspension, without pay, of Mr. Mills pending disposition of Dallas County Grand Jury Indictment.

RECOMMENDATIONS:


After a Hearing, reviewing the transcript and exhibits and considering the matters presented, it is the recommendation of the Hearing Examiner that the recommendation of DISD that the teacher, Clifford Mills, be suspended, without pay pending disposition of the Dallas County Grand Jury Indictment be upheld.

I.
FINDINGS OF FACTS
After the Certified Hearing Examiner, Robert C. Prather, Sr., conducted the Hearing, reviewed the transcript of the hearing of August 28, 1998, and the exhibits introduced at the hearing, and having taken the matter under advisement, and after due consideration of the credible evidence, the matters officially noticed, and the argument of counsel, the Hearing Examiner makes the following findings of fact:

1. The parties stipulated to:

1.
Certain Exhibits which reflect, DISD Exhibit 1, the Affidavit of Patricia R. Gorman setting forth:

a.
[DF (Local)]: includes “Grounds for Termination” with particular reference to paragraphs  1, 2, 6, 14, 24, 25, 28, 29 and 32, and;

2. The DISD Teacher Term Contract of Clifford Don Mills signed April, 2, 1996, which, in paragraph 7, authorized suspension, without pay for “Good Cause”.

2. Exhibit 2, Affidavit of Patricia R. Gorman, with the decision No. A3-011194-854-7 of the Board of Trustees of DISD, which ordered a suspension, without pay, pending disposition of a Indictment 

3.
DISD Exhibit 4, there is a True Bill of Indictment against Clifford Don Mills for allegations concerning events occurring on or about February 13, 1998, involving a child younger than seventeen (17) years, with Grand Jury No. F98-00945.

4.
DISD Exhibit 5, is a letter of July 17, 1998, from DISD to Clifford Don Mills, recommending suspension without pay, for good cause, including a Grand Jury Indictment.

5.
Mills Exhibit 1, is a Felony Record Search Certificate reflecting a No Bill (of Indictment) relating to Clifford Don Mills being case no. F-9867484-R, a number different from DISD Exhibit 4.

2. As a result, these Exhibits and the testimony establish and the following are found to be facts:

2. Clifford Mills is a teacher with the Dallas Independent School District with a 3 year contract as referenced in Exhibit 1, and in the academic year 1997 - 1998 was a teacher at D.A. Hulcey Middle School, DISD.

DISD Exhibit 1, Transcript: p.48, l. 16 to p.50, l. 12.

2. In the Spring of 1998, in approximately February or March 1998, Mills was indicted by Dallas County Grand Jury for events occurring on or about February 13, 1998, allegedly involving sexual contact with a child. DISD Exhibit 4, Transcript: p. 36, l. 8 to p. 39, l. 7.

2. Another Indictment against Mr. Mills was No Billed by the Dallas County Grand Jury. Mills Exhibit 1, Transcript: p. 36, l. 8 to p. 39, l. 7

2. A Dallas County Grand Jury True Bill of Indictment,  #F-98-00945, is currently pending and awaiting disposition. DISD Exhibit 4.

2. On or about July 17, 1998, DISD issued a letter to  Respondent and received by Respondent whereby Mills employment was recommended for suspension without pay due to his conduct listed in the True Bill of Indictment.

2. Respondent’s alleged conduct or behavior not otherwise expressly referred to in DISD’s policy, either during or off working hours, causes the public, students, or employees to lose confidence in the administration and integrity of the District. [DF (Local) number 24]

2. Respondent allegedly failed to meet acceptable standards of conduct for employees in like or similar positions, or where the retention of Respondent is detrimental to the best interest of the District.

[DF (Local) number 25]

2. Respondent is alleged to have violated state law, or the United States or State of Texas Constitutions.

2. DISD has the authority to suspend Respondent’s employment without pay for good cause pursuant to Section 21.211(b) of the Texas Education Code.
2. DISD has a policy to suspend any employee without pay under indictment until the charges have been resolved.

2. On 7/29/98, Mr. Clifford requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this matter.

12. On 7/29/98, Robert C. Prather, Sr., was assigned as a Certified Hearing Examiner to hear this matter and to make a recommendation.

13. It has been a long standing practice and policy of almost twenty (20) years of DISD to place personnel on suspension without pay pending resolution of criminal allegations, especially when there is a pending Grand Jury Indictment. DISD Exhibit 2, Transcript: p. 24, l. 10 to p. 28, l. 21.

14.
Mr. Mills answered DISD’s 1st Set of Interrogatories with a verification signature.  At the Hearing, Mr. Mills claimed the 5th Amendment Right against Self Incrimination and to any testimony and to the use of the Interrogatories pending the resolution of the criminal case.

14. The DISD policy (DF (Local)] referencing acts or actions determined to be good cause include:

14. “6... for the commission of any act that is made a crime by, or is in violation of, the Laws of the United States or the State of Texas.” 

DISD Exhibit 4, alleges such an act.

14. “24.... conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that would cause the public, students, or employees to lose confidence in the administration and integrity of the district.”

DISD Exhibit 4, relating to allegations about a student

at the school where Mr. Mills teaches, alleges such conduct or behavior.

14. This paragraph “24", then would include:

2... any act or conduct while at school, whether

in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the district.”  

D
“25... Failure to meet acceptable standards of conduct for employees in like or similar positions....”

5. “28... Violation of any Federal Statue or State Law or the United States or State of Texas Constitution.”

F.
“29... Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, ....”

G.
“32... any other reason constituting “good cause” under Texas Law.”  See DISD Exhibit 1 and 5

DISD Exhibit 4, alleges conduct, if proven, which would violate these paragraphs 24, 25, 27, 29 and 32.

16. Pursuant to paragraph 7 of the Mills contract ...“the Board may terminate a teachers contract or suspend the  teacher without pay during the term of this contract for good cause as determined by the Board and policy....” See DISD Exhibit 1.

17. Mr. Mills has not been convicted in reference to the pending Indictment.  (DISD Exhibit 4)

18. The application of the various DISD policies provide that the Indictment constitutes “good cause” as a basis for suspension, without pay, at this time pending disposition of the Indictment. 

See Transcript: p. 37, l. 6 to p. 38 l. 13.

19. The nature of the allegations in the Grand Jury Indictment, DISD Exhibit 4, are a part of the basis for the existence of “good cause” 

Transcript: p. 45, l. 17 - 23.

20. DISD may suspend Mr. Mills's employment contract during the term of the contract for good cause as provided by Board Policy.  DISD Exhibit. 1 and 2.

II.
DISCUSSION
1. The Hearing Examiner, at the Hearing, had taken under advisement, the DISD offer of evidence of the Interrogatories answered by Mr. Mills, which were objected to at the Hearing by Mills’ attorney on the grounds of claiming the 5th Amendment privilege for all purposes of the Hearing.  The Hearing Examiner was provided by DISD with the case styled In re Speer, 965 S.W. 2d 41 (Ft. Worth 1998).  No additional response or other information has been provided by Mr. Mills attorney.  The Hearing Examiner does not make a ruling as to the admissibility of those Interrogatories, at this time, since they are not needed for the recommendation made now.

2. There is a pending Grand Jury Indictment against Mr. Mills which involves a student at the school at which he was teaching.  For purposes of suspension, without pay, pending the resolution of the Grand Jury Indictment, the Indictment and the nature of the allegations constitute good cause under DISD policies as well as the Texas Education Code Section 21.211.  Therefore, DISD has a basis for suspending Mr. Mills, without pay, pending the resolution of the Indictment against him, without prejudice to his rights and benefits to which he may be entitled, depending upon the outcome of the criminal charges and or any other proceedings with DISD.

3. The DISD [DF (Local)] enumerates acts or actions providing “good cause” for termination (recognizing this is not a termination but a suspension Hearing, pending the outcome of the criminal case). Considering the nature of the charges, DISD’s recommendation is supported by paragraphs 2, 6 (the commission of any act...) 24, 25, 28 and 32.

4. In addition, the Boards’ recommendation is consistent with the Board’s policy as set forth at DISD Exhibit 2, when a teacher is under Indictment the teacher is suspended, without pay, pending disposition of those criminal charges.

III.
CONCLUSIONS OF LAW
1. Jurisdiction is proper under Texas Education Code, §21.251(a)(3) and 21.211.

2. Under DISD’s policies, a pending Grand Jury Indictment, especially one alleging charges of sexual activity, off campus, concerning the teacher and a student at the school at which that teacher is teaching constitutes “good cause” to suspend the teacher, without pay, pending the resolution of the Grand Jury proceedings and without prejudice to the rights and benefits that Mr. Mills may have, depending upon the disposition of the criminal charges.

IV.
RECOMMENDATION
After due consideration of the record, matters officially noticed, the evidence produced at the Hearing, and the foregoing Findings of Fact and Conclusions of Law, it is hereby recommended that:

DISD’s recommendation that Mr. Clifford Don Mills be suspended, without pay, pending the resolution of the Grand Jury charges should be upheld.

SIGNED AND ISSUED this       day of           , 199   .

ROBERT C. PRATHER, SR.

INDEPENDENT CERTIFIED HEARING EXAMINER

cc:
Superintendent

DISD

VIA FAX #214-989-8002 & REGULAR MAIL
Mr. Craig A. Capua

VIA FAX #214-941-1399 & REGULAR MAIL
Mr. Kevin M. Brooks
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