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STATEMENT OF THE CASE
Respondent TERRY TAYLOR, appeals the decision of Petitioner Paris Independent School District (hereinafter, sometimes referred to as "PISD"), recommending the termination of the employment of Respondent, pursuant to Tex. Educ. Code § 21.211(a)(1), PISD Board Policy DFBA(LEGAL), and DFBA(LOCAL). 

Evelyn Conner Hicks is the Independent Hearing Examiner appointed by the State Commissioner of Education.  Petitioner is Paris Independent School District, and is represented by Jennifer Childress and Joe B. Hairston, Attorneys at Law, Austin, Texas.  Respondent is Terry Taylor, who is represented by Kevin F. Lungwitz, Attorney at Law, Austin, Texas.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact:

1.
a.
Respondent requested a hearing pursuant to Chapter  21, Subchapter F of the Texas Education Code, Section 21.251 et seq.

  

b.
Petitioner and Respondent waived the 45 day time line period set forth in Section 21.257, to conduct a hearing before an Independent Hearing Examiner, and for the Examiner to issue a written recommendation to the Board of Trustees.

2.
Respondent is presently employed by Petitioner as a Classroom Teacher, under a one (1) year term contract for the 1998-98 school year. 

3.
On or about February 18, 1998, Respondent was indicted for the felony offense of forgery of a financial instrument (i.e., a check) in the amount of $500.00.  Said offense occurred on July 15, 1997.

4.
a.  On or about September 10, 1998, Respondent appeared in the 6th Judicial District Court, Lamar County, Texas, in cause No. 17017, styled The State of Texas v. Terry Don Taylor.

b.   Respondent entered a plea of guilty to the charge of felony forgery.

c.   The 6th Judicial District Court ordered, adjudged and decreed that the evidence in the cause, substantiated that Respondent was guilty of the offense of forgery as charged in the indictment.

d. The Court deferred further proceedings and adjudication in the cause, and placed Respondent on community supervision (a/k/a probation) for a term of three (3) years with terms and conditions for supervision. 

5.  Effective October 5, 1998, Petitioner’s Superintendent notified Respondent that he was suspended with pay, until further notice and in accordance with the PISD Board Policy DFBA(LOCAL).

6.   a.  In correspondence dated October 7, 1998, and signed by the PISD Superintendent, Respondent was notified that Petitioner was recommending termination of his employment pursuant to the Texas Education Code, Chapter 21, Subchapter E, and PISD Board Policy DFBA(LEGAL) and DFBA(LOCAL).

b.
The PISD Board proposed termination of Respondent’s contract for good cause, determined as follows:

1.
Respondent was arrested, charged, indicted, pled guilty to forgery, a felony offense, and the 6th Judicial District Court in Lamar County, Texas found that the evidence substantiated that Respondent was guilty of forgery, a felony offense. 

2.
Respondent was arrested, charged, indicted, and pled guilty to forgery, a crime of moral turpitude and it was found by the 6th Judicial District Court that the evidence substantiated that Respondent was guilty of forgery, a crime of moral turpitude.

3.
Because of the above, Respondent failed to meet the standards for professional conduct in the Paris ISD, including but not limited to, violating state law and local policy, failing to report the information of his guilty plea to the administration, and failure to conduct himself as an appropriate role model to students, staff and the community. (emphasis added)

c.
The recommendation to terminate Respondent’s employment was specifically based on his arrest, charge, indictment, and plea of guilty to forgery of a check in the amount of $500.00, a felony offense and crime of moral turpitude.

7.
If Respondent successfully completes the terms of his probation, the criminal charges will be dismissed.

8.
During his employment with PISD, Respondent never received a negative performance evaluation.

9.
Testimony proffered as well as documentary evidence admitted, indicated that his performance as a teacher was at an outstanding level.

10.
The sole basis for Petitioner’s recommendation for termination, as set forth in the October 7, 1998 correspondence, is the arrest, charge, indictment, and plea of guilty to forgery of a check in the amount of $500.00, a felony offense and crime of moral turpitude.

11.
a.
PISD Board Policy DFBA(LEGAL) provides, in relevant part, that “[t]he Board may terminate a term contract and discharge a term contract employee at any time for: [g]ood cause as determined by the Board”.  DFBA(LEGAL)

b.
PISD Board Policy DFBA(LOCAL) further provides, in relevant part, as follows:

Evidence of the following conditions may be grounds for termination:

1.
Immoral conduct.

2.
Conviction of any felony or other crime involving moral turpitude.

3.
Other good cause as determined by the Board.  The Board may determine on a case-by-case basis whether an employee’s actions or a set of circumstances constitute “good cause” for dismissal.

DFBA(LOCAL), No.’s 3., 6., 7. (emphasis added)

12.
a.
Good cause exists to support the recommendation of Petitioner to terminate Respondent's employment.

b.
Respondent’s criminal conduct stemming from the felony forgery, violates PISD Board Policy DFBA(LEGAL), and DFBA(LOCAL).


DISCUSSION
The issue in the instant cause is not whether Respondent should be terminated for poor performance as a teacher.  The record is replete with evidence that he is an outstanding performing teacher. The issue in this cause is whether the arrest, indictment, subsequent deferred adjudication and placement on probation for felony forgery, violate PISD  Board policies cited herein, thus requiring termination of employment.  Clearly, they do. The Board of Trustees, however, has the discretion, under the parameters set forth in DFBA(LOCAL), to “determine on a case-by-case basis” whether Respondent’s “actions or a set of circumstances constitute ‘good cause’ for dismissal.”  The exercise of this discretion is clearly a Board function.  The authority of the Independent Hearing Examiner is limited to making a written recommendation based on the preponderance of the evidence presented and the applicable law.  In light of that authority, the Independent Hearing Examiner finds that good cause exists to support the recommendation of Petitioner to terminate Respondent's employment.


CONCLUSIONS OF LAW
 After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as an Independent Hearing Examiner, I make the following Conclusions of Law:

1.
The Independent Hearing Examiner was properly assigned to this cause and has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented and applicable law.

2.  Good cause exists to support the recommendation of Petitioner to terminate for "good cause", Respondent's employment in accordance with Board Policy DFBA(LEGAL), and DFBA(LOCAL).

3.
A school district’s board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the Board.  Tex. Educ. Code § 21.211(a)(1).

4.
Petitioner has met its burden of proof by a preponderance of the evidence presented and admitted at the hearing of this cause.


RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as an Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and announce a decision consistent therewith.

SIGNED AND ISSUED this 5th day of February, 1999.

     EVELYN CONNER HICKS

 INDEPENDENT HEARING EXAMINER
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