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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On August 27, 1997, a hearing in the above-numbered and titled cause was held at 9600 Sims, El Paso, Texas.  The record in this matter was closed on August 29, 1997 and the following issues were determined:


1.
Did the Respondent neglect his duties as a special education teacher?


2.
Did the Respondent fail to comply with board policies or administrative regulations?


3.
Did the Respondent fail to meet the standards of or comply with The Code of Ethics and Standard Practices for Texas Educators?


4.
If so, does good cause exist for the termination of the Respondent's continuing contract with the Petitioner?


  Petitioner, Y.I.S.D., appeared and represented by attorney Carmen B. Hegeman.  Respondent appeared and represented by attorney Lorraine J. Yancey.  The State Commissioner of Education appointed Israel Parra to preside as Hearing Examiner. Danny Martinez was also present for the Petitioner.  Steven A. Jameson was the court reporter.   


The parties agreed to waive the 45 day requirement provided by Section 21.257 of the Texas Education Code and agreed to allow the Hearing Examiner to submit the decision and recommendation by September 30, 1997.  The parties also agreed to make their closing remarks in writing and submit them on September 25, 1997.


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioners:

1.
Felipe Duran.

2.
Raquel V.

3.
Dianne Barraza.

4.
Lucio Serna.

5.
Elizabeth Moran.

6.
Irma Jurado.

7.
Jose Pichardo.

8.
Cecilia Tarin.

9.
Ginger Scott.

10.
Daniel Martinez.

11.
Ralph Ornelas.

12.
Lucia Bittner.

13.
Evelyn Davidson.
 

14.
Daniel Casavantes (Rebuttal).

15.
Boni Storts (Rebuttal).

For the Respondent:

1. 
Gonzalo Valdez.

2.
Susan Korri.

3.
Gilbert Bailon.

4.
Jose Flores.

5.
Ruben Neira.

6.
Anthony Trujillo.

7.
John J.

8.
Jorge Uribarri.

EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

P1a.

Letter from Danny Martinez with attachments (12 pages). 

P1b.
 
Letter from Mr. Martinez with attachments (13 pages).

P1c.

Letter from Mr. Martinez dated 4-9-97.

P2.
  
Memorandum from Ralph Ornelas dated 3-20-97.

P3.   
Memorandum from Mr. Ornelas dated 4-10-97.

P4.

Memorandum from Felipe Duran dated 2-27-97.

P5.

Letter from Cecilia Tarin dated 3-4-97.

P6.

Letter from Ms. Tarin dated 3-5-97.

P7.

Not offered.

P8.

Memorandum from Irma Jurado dated 3-11-97.

P9.

Statement from Lucio Serna dated 3-12-97.

P10.

Memorandum from Mr. Serna.

P11.

Not admitted.

P12.

Not offered.

P13.

Letter from Mr. Jose Flores.

P14.

Not offered.

P15.

Memorandum from Evelyn Davidson dated 2-28-97.

P16.

Memorandum from OT/PT Special Education Department.

P17.

Memorandum from Elsa Garcia dated 3-6-97.

P18.

Letter from Raquel V. dated 3-10-97.

P19.

Not offered.

P20.

Not offered (Same as R11).

P21.

Not offered.

P22.

Memorandum from Jorge Uribarri dated 4-8-97.

P23.

Not offered.

P24.

Not offered.

P25.

Not offered.

P26.

Not offered (Same as R19a).

P27.

Not offered (Same as R19b).

P28.

Not offered.

P29.

Not offered.

P30.

Score Conversation Chart.

P31.

Various documents from Mr. Uribarri (33 pages).

For the Respondent:

R1a.

Policy on Child Abuse and Neglect (4 pages).

R1b.

Policy on Investigation of Allegations of Employee 

Misconduct.

R1c.

Policy on Employee Standards of Conduct.

R1d.

Not offered.

R1e.

Policy on Employee Standards of Conduct; Sexual 

Harassment.

R2.

Evaluation on Mr. Uribarri dated 11-7-97.

R2a.

Evaluation on Mr. Uribarri dated 5-16-96.


R2b.

Not offered.

R2c.

Evaluation on Mr. Uribarri dated 5-1-95.

R3a.

Job description of Special Education Teacher.

R3b.

Not offered.

R3c.

Not offered.

R3d.

Job description of Special Education Aide.

R4.

Mr. Uribarri's Resume (With attachments).

R5.

Certification Endorsement on Mr. Uribarri.

R6.

Daily Log from 8-27-97 to 5-21-97.

R7.

Memorandum from Mr. Uribarri dated 4-8-97.

R8.

Memorandum from Mr. Uribarri dated 3-5-97.

R9.

Not offered (Same as P10).

R10.

Statement from Lucio Serna.

R11.

Memorandum from Mr. Uribarri dated 3-17-97.

R12.

Not offered.

R13.

Various plans (7 pages).

R14.

Letter from Ms. Davidson dated 1-8-96.

R15.

Not offered.

R16.

Not offered.

R17.

Not offered.

R18.

Partial Transcript of School Board's Minutes.

R19a.
Decision Memorandum dated 4-23-97.

R19b.
Amended Decision Memorandum dated 5-13-97.


R20.

Not offered.

R21.

Employee Misconduct Investigation Guidelines.

R22-30.
Not offered.

R31.

Drawing by Mr. Serna.

R32.

Drawing by Ms. Tarin.


STIPULATIONS
The parties stipulated that:

1.  
During the 1996-1997 school year, the Respondent, Jorge Uribarri worked for the Y.I.S.D. (Ysleta) under a continuing contract.

2.
The hearing on the merits was held at the Ysleta Administration Building, 9600 Sims, El Paso, Texas.

3.
The Commissioner of Education has proper jurisdiction to hear this case.


STATEMENT OF THE EVIDENCE

At the beginning of the 1996-1997 school year, Mr. Jorge Uribarri worked as a special education teacher for Ysleta.  Ysleta assigned Mr. Uribarri students with severe and profound physical challenges.  The students were non-verbal and non-ambulatory with the exception of Tony who could walk.  


Mr. Felipe Duran worked as the vice principal at Ysleta High School.  He had worked in this capacity for approximately 5 years and had known Mr. Uribarri for several years.


A few days before February 27, 1997, Ms. Cecilia Tarin approached Mr. Duran and voiced some concerns regarding some incidents that had occurred in Mr. Uribarri's classroom throughout the 1996-1997 school year.  The concerns ranged sexual remarks made by Mr. Uribarri, to a pushing incident involving Tony and Mr. Uribarri.


Mr. Duran summarized Ms. Tarin's complaints and attempted to confirm the allegations with other individuals that worked in Mr. Uribarri's class.  Mr. Duran attempted to investigate the matters in an objective manner and made an effort not to lead anyone.  After finishing his report, Mr. Duran sent it to the Ysleta Administration. Mr. Duran also called Ms. V., and informed her that her son Tony might have been physically abused at the school.


Ms. Raquel V., described her son Tony as a very determined, sensitive, active, strong, non-verbal individual.  She explained that when he made up his mind to obtain a particular item, Tony gets up and goes after that item.  


Ms. V., indicated that Tony had balancing problems and walked in a sloppy manner because he did not notice things and bumped into them.  Ever since Tony had been in school, Ms. V., noticed that he would come home with bruises and scratches.  There were times when she called the school inquiring about the bruises and Mr. Uribarri would say, "He tripped over a wheelchair" or "He bumped into something". 


Ms. V., recalled one occasion during the 1996-1997 school year when Tony came home soiled.  She explained that Tony apparently had a bowel movement and had not been cleaned properly.  



Ms. V., testified that since she was a school employee, she visited Tony's class on different occasions.  Although Tony had an individual education plan (IEP), Ms. V., noticed that Tony was usually sitting on a bean bag, chair or floor, and was not involved in any activities.


Ms. Dianne Barraza testified that she created the IEPs for several students in Mr. Uribarri's class.  As the physical therapist, Ms. Barraza met with the students twice a month for thirty minutes.


Ms. Barraza explained that the IEPs were created with Mr. Uribarri's help and consisted of goals and daily activities for the students.  Some goals consisted of re-positioning the non-ambulatory students throughout the day. 


Ms. Barraza's duties included the training of Mr. Uribarri and the teaching assistants on how to position the students.  She was then to monitor Mr. Uribarri and the teaching assistants to make sure that the students' goals were met.


Ms. Barraza believed that Mr. Uribarri did not have a concrete understanding on how to reach the goals for the students.  She testified that Mr. Uribarri did not know how to position the students.  


Ms. Barraza noticed that each time she made a suggestion to Mr. Uribarri regarding the positioning of a particular student, he would say "yes I know" or "I already know that" or he would simply walk out of the classroom and not listen to her suggestion.   Although the teaching assistants also positioned the students, Ms. Barraza believed that Mr. Uribarri should be the individual making the ultimate decision on how each goal should be carried out.  
Ms. Barraza attempted to work in conjunction with Mr. Uribarri regarding different students.  However, Mr. Uribarri usually met her with resistance and was not willing to work with her in a professional manner.


Ms. Barraza explained that there was tension between her and Mr. Uribarri when she visited his class.  She believed that it was due to the fact that Mr. Uribarri worked hard to contradict her professional observations.  She voiced her concerns to Mr. Walter Keys and noticed that Mr. Uribarri's attitude changed for a while but eventually deteriorated again.  


Mr. Lucio Serna worked as a teaching assistant and described Mr. Uribarri as confrontational and challenged when Ms. Barraza made suggestions to him.  Mr. Uribarri did not like the manner 

in which Ms. Barraza told him how to do one thing or another.  

Mr. Serna explained that as an assistant, he depended highly on the suggestions made by the physical therapists on how to position the students.


Mr. Serna did believe that Mr. Uribarri showed good rapport with the students.  Mr. Uribarri's reading to the students would get their attention and liven them up.


Mr. Serna testified that Mr. Uribarri used various sexual expressions in the presence of other people.  Mr. Uribarri would usually say, "Aqui esta tu..." (meaning: "Here is your....") and made a hand gesture towards his penis.  


In September, 1996, Ms. Tarin informed Mr. Serna that Mr. Uribarri's comments made her uncomfortable.  Mr. Serna then approached Mr. Uribarri and informed him about Ms. Tarin's concerns. 


Ms. Tarin also worked as a teaching assistant in Mr. Uribarri's class.  She had known Mr. Uribarri for approximately two years and worked with him during the 1996-1997 school year.  


Ms. Tarin complained against Mr. Uribarri on February 26 or 27, 1997, because she had observed several incidents involving Mr. Uribarri and his students.  She had noticed that the students were not fed or cleaned properly.  The incident that really bothered her was when Tony fell in the school cafeteria.


Ms. Tarin testified that in February, 1997, the students were in the cafeteria having lunch and noticed Mr. Uribarri seated across the table from Tony.  As Tony would rise from his seat to reach for another student's tray,  Mr. Uribarri would place his hand on Tony's forehead and push him back down to his seat.  Tony got up from his seat several times and Mr. Uribarri followed the same procedure.  One of the times that Mr. Uribarri pushed him on the forehead, Tony fell to the floor.


Ms. Tarin also testified that Mr. Uribarri made sexual comments in her presence.  Ms. Tarin recalled Mr. Uribarri saying, "Aqui esta tu..." and make a hand gesture towards his groin area.  Mr. Uribarri also said, "Aqui esta tu verga" which means "Here is your penis".  Although his comments made her uncomfortable, Mr. Uribarri did not make sexual advances toward her or ask for any sexual favors.


Ms. Tarin notified Mr. Serna about Mr. Uribarri's comments in the early part of the school year.  Once she notified Mr. Serna about Mr. Uribarri's comments, Ms. Tarin noticed that the comments stopped for a while but began again in November, 1996.


In the early part of the 1996-1997 school year, Mr. Uribarri found a drawing of a penis on a bookshelf.  When he found the drawing, Mr. Uribarri called Mr. Serna and Ms. Tarin to come and observe it.  Ms. Tarin did not find any humor in Mr. Uribarri's finding.


Ms. Irma Jurado had worked as a teaching assistant in the special education department for approximately 19 years and had known Mr. Uribarri since 1980.  Ms. Jurado worked in the classroom next to Mr. Uribarri's and had several concerns regarding his students.  


On several occasions during the 1996-1997 school year, Ms. Jurado heard Mr. Uribarri say "Aqui esta tu...." and point to his groin area.  Mr. Uribarri's comments also made her feel uncomfortable.


Mr. Ralph Ornelas worked as the principal at Ysleta High School and had known Mr. Uribarri for approximately one year.  Mr. Ornelas conducted a portion of the investigation regarding the accusations against Mr. Uribarri.


On March 20, 1997, the administration sent Mr. Uribarri a memorandum regarding the allegations and asked him to respond to them.  Mr. Uribarri did not immediately respond to the allegations but did meet with Mr. Ornelas a few days after the memorandum of March 20, 1997.


During the meeting, Mr. Ornelas read each allegation to Mr. Uribarri and his legal representative.  As he read each allegation, the legal representative would say, "We will respond to them in writing".  However, there were times when Mr. Uribarri would blurt out an answer in response to the allegations.


Mr. Ornelas specifically recalled that when he read the allegations regarding the "Aqui tengo tu verga" statements, Mr. Uribarri said, "That's what I said but she (Ms. Tarin) took it wrong.  That's not what I meant by it".   


Mr. Jorge Uribarri testified that he worked for Ysleta for about 25 or 26 years.  He received a Bachelor's Degree in Science and is certified in special education.  He finished his Master's Degree in Educational Administration in 1993 at Sul Ross University.


Mr. Uribarri testified that he did not use the phrases that Ms. Tarin alleged he used.  He explained that he did use the phrase "Aqui estan tus Cowboys" (Here are your Cowboys) to show that the Cowboys had lost in a football game.  


Mr.  Uribarri explained that Mr. Serna approached him regarding some phrases that he used.  However, Mr. Uribarri did not understand why he would have to stop using the phrase "Aqui esta tu..." ("Here is your...") if that was correct Spanish.  Mr. Uribarri did not believe that the phrase he used had any sexual connotation to it.


Mr. Uribarri stated that the incident in the cafeteria with Tony was merely an accident.  He explained that he knew that Tony had equilibrium problem and all that he was attempting to do was control Tony.  Unfortunately, Tony fell to the floor since his seat was broken.


Additional evidence presented shows that student Eve needed feeding through a gastrostomy tube.  During the 1996-1997 school year, only the school nurse, Mr. Uribarri and Ms. Tarin had the training to feed this particular student.  


Mr. Uribarri testified that he knew that the tube feeding was categorized as a medical procedure that was to be done only by a nurse, teacher or someone trained to do it.  Mr. Uribarri admitted that he allowed Ms. Bonnie Storts tube feed Eve.  


Mr. Uribarri explained that he allowed Ms. Storts to tube feed Eve because she asked him in a nice way to let her do it.  Mr. Uribarri indicated that the school nurse was usually overwhelmed with work and he did not know when Ms. Tarin would return from her workers' compensation leave.


DISCUSSION

Ysleta must prove by a preponderance of the evidence that it had good cause to propose termination of Respondent's continuing employment contract.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


Ysleta claims that it has good cause to terminate Respondent on the basis of (1) neglect of duties; (2) failure to comply with board policies or administrative regulations; and (3) Failure to meet the standards of or comply with The Code of Ethics and Standard Practices for Texas Educators.
  Ysleta introduced evidence to support its' contention that the Respondent engaged in conduct that gave the board reasons for its' request for termination.  


Ysleta argued that Respondent failed to ensure proper hygiene among the students.  To support its allegation, Ysleta presented various activities that it believed showed how the Respondent failed to meet his obligations.


Ysleta contends that on one occasion during the 1996-1997 school year, the Respondent failed to change Angel's wet shirt before sending him out to the public.  The evidence shows that Angel had a problem controlling his saliva and he constantly drooled.  Angel's norm was being wet. 


Ms. Barraza saw Angel wearing a wet shirt before he went to a field trip to McDonald's.  However, there was no evidence showing that Angel actually went to the public wearing a wet shirt nor was there evidence showing that the Respondent actually failed to change Angel's shirt. 


Another time during the 1996-1997 school year, Tony went home with a soiled bottom.  Tony apparently had a bowel movement and had been changed but not cleaned properly.  The evidence indicated that both Mr. Serna and Respondent were responsible for changing Tony in case he had an accident.  Ysleta did not prove by a preponderance of the evidence that the Respondent was responsible for changing Tony on the day in question.  In fact, the evidence did show that Tony had been changed on that particular day but when he arrived home, he was soiled. No evidence was presented showing that Tony did not have a second bowel movement. 


Ysleta argued that the Respondent spent too much time out of the classroom or on the telephone.  However, the evidence proved that the Respondent spent time out of the classroom in order to make arrangement for the students' field trips.  


There were also concerns regarding the amount of "down time" the Respondent's students spent.  However, the evidence clearly established that the Respondent was responsible for students with severe and profound challenges.  There were days when lying down and doing nothing was all that these students were expected to do.  
The evidence shows that the Respondent took time to read to the students and had good rapport with them.  Several witnesses testified that the Respondent read to the students and this brightened the students' day.


Ysleta contended that the Respondent did not properly positioned the students.  However, the students were not totally immobile and the evidence did not indicate the students were to remain in one particular position the whole day.  There was no evidence in the record showing that the students remained in the same position the whole day. 


Policy DHD prohibits certain acts with regards to fellow employees.  The policy specifically prohibits employees from engaging in unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature.  The policy defines sexual harassment as conduct that has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive work environment. Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993).


Ysleta argued that during the 1996-1997 school year, the Respondent engaged in verbal and physical conduct that constituted sexual harassment.  There is no question that the Respondent used the terms "Aqui esta tu...." and made a hand gesture towards his penis.  The Respondent also used, "Aqui esta tu verga" which means, "Here is your penis".  The Respondent admitted to Mr. Ornelas that he had used these phrases but defended himself by saying that Ms. Tarin misunderstood him.


The question becomes whether these comments were reasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive work environment.  The evidence shows that the comments did not rise to the level of sexual harassment envisioned in Harris v. Forklift Systems, Inc., supra, because it did not create a hostile or offensive environment nor did it unreasonably interfere with any individual's work performance.


Ms. Tarin and other witnesses felt uncomfortable with the Respondent's use of such language.  However, these comments were not so egregious as to cause Ms. Tarin or other individuals to pursue or file a complaint against Respondent through established school policy.  


Although the Respondent attempted to hide his comments under the pretext of correct Spanish, his use of the phrases, "Aqui esta tu verga" and "A la verga" were errors in judgement.  The incident with the drawing of a penis on the bookshelf was also an error in judgement by the Respondent.  He had no legitimate reason to call the teaching aides to come and see the drawing themselves.  He could have easily called maintenance and asked them to clean the drawing.


Respondent's use of the Spanish phrases and calling the teaching assistants to view a drawing were errors in judgment.  The question is whether these errors in judgment are sufficient to break the employer-employee contract or are the errors remedial in nature.  


Ysleta did not notify the Respondent that his phrases were causing discomfort to Ms. Tarin until it send its memorandum on March 20, 1997.  When Mr. Serna gave him the information, Mr.Serna was not acting as an agent for the school district.  Ysleta should give the Respondent an opportunity to correct his conduct.  However, the errors in judgement are good cause for suspending the Respondent without pay since the errors were serious enough to cause the school embarrassment and had a potential for serious harm.


Principle IV of The Code of Ethics and Standard Practices for Texas Educators, requires the educator to make reasonable efforts to protect a student from conditions detrimental to learning, physical health, mental health or safety.  In the case at hand, the evidence shows that the Respondent violated this principle on different occasions.


Although Ysleta's policies may allow a teacher to use reasonable force to control a student, the evidence shows that the Respondent used unreasonable force with Tony in the cafeteria incident.  The Respondent knew that Tony had equilibrium problems and was susceptible to falling.  The Respondent also knew that once Tony set his mind to something, he would get up and go after it.  Although he had this information ingrained in his mind, the Respondent chose to sit across the table from Tony.


The Respondent then observes Tony getting up to reach for someone else's food tray.  Instead of walking over to him or reaching for Tony's arms, the Respondent chose to control Tony by pushing him on the forehead in an attempt to sit him down.  The Respondent's pushing caused Tony to fall down.  A reasonable prudent person who was required to make reasonable efforts to protect a student from conditions detrimental to the student's physical health and safety would not have pushed a physically challenged person with equilibrium problems.    


  
The Respondent knew that Eve needed feeding through a gastronomy tube.  The Respondent also knew that the tube feeding was categorized as a medical procedure that was to be done only by individuals with the proper training.  The Respondent was aware that the only individuals qualified to feed Eve were the school nurse, Ms. Tarin and himself. 


During the spring semester of the 1996-1997 school year, the Respondent allowed a substitute teacher to tube feed Eve knowing that she did not have the proper training to feed her.  The Respondent allowed the substitute teacher to tube feed Eve, not because the nurse was not available, nor because he did not have time, but because she asked him in a "nice way"  This is a clear violation of the principle outlined in the code of ethics. 

  
The evidence proved that the Respondent did not have a reasonable explanation for pushing Tony nor did he have a reasonable explanation for allowing an untrained individual to tube feed Eve.  By allowing an untrained individual to conduct a medical procedure and by causing Tony to fall, the Respondent neglected his duties.


The question again is whether the Respondent's actions constitute good cause for terminating his contract.  A review and consideration of the record as a whole and an examination of the totality of the circumstances, the Petitioner does have good cause to terminate the Respondent's employment contract.


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.  
During the 1996-1997 school year,Ysleta employed Respondent under a continuing contract 

2.
The hearing on the merits was held at the Ysleta Administration  Building, 9600 Sims, El Paso, Texas.

3.
The Commissioner of Education has proper jurisdiction to hear the case.

4.
Evidence from incidents prior the 1996-1997 school year, was afforded little weight.

5.
During the 1996-1997 school year, students with severe and profound physical challenges composed the Respondent's class.

6.
At the beginning of the 1996-1997 school year, the Respondent found the drawing of a penis and called the teaching assistants to view the drawing.

7.
The Respondent had no legitimate reason to call the teaching assistants and should have called maintenance to clean up the drawing.

8.
By calling the teaching assistants to view the drawing, the Respondent committed an error in judgment that should have resulted in a written reprimand.

9.
The credible evidence established that at the beginning of the 1996-1997 school year, the Respondent used phrases in Spanish that had sexual connotations.

10.
At the beginning of the 1996-19976 school year, the Respondent used the phrases "Aqui esta tu verga", "A la verga.." and "Aqui tengo tu..." while making a gesture towards his groin area.

11.
Mr. Serna approached the Respondent and informed him that his comments were making Ms. Tarin uncomfortable.

12.
Mr. Serna was not acting as an agent for the school district. 

13.
After receiving Mr. Serna's advice, the Respondent stopped making the statements for a few weeks.

14.
The statements made by the Respondent were not so egregious as to cause Ms. Tarin or any other school employee to file a complaint against Respondent through established school policy.

15.
The Respondent did not receive notice regarding his "inappropriate" comments until he received the memorandum from the school district.

16.
The Respondent's sexual comments were serious enough for potential harm or embarrassment to the school district.

17.
The Respondent's comments were errors in judgement that did not rise to the level of sexual harassment as these comments did not create a hostile or offensive environment.

18.
The Respondent's comments were remedial in nature and the Respondent should have been allowed to correct his behavior.

19.
The Respondent's job description requires the special education teacher to maintain a professional relationship with all colleagues, students, and parents; cooperate with other members of the staff in planning and implementing instructional goals, objectives and methods.

20.
Principle III of the Code of Ethics and Standard Practices for Texas Educators states that the educator shall not intentionally deny or impede a colleague in the exercise or enjoyment of any professional right or privilege.

21.
During the 1996-1997 school year, the Respondent's duties included working with the physical therapist in making individual education plans for students and learning from the physical therapist to position the students.

22.
During the 1996-1997 school year, the physical therapist attempted to teach the Respondent methods in which to position each of the physically challenged students but the Respondent was not receptive to her suggestions.

23.
The Respondent refused to communicate and cooperate with the physical therapist and met her with resistance and felt challenged because of the suggestions she made regarding his students.

24.
The Respondent acted in an unprofessional manner with the physical therapist.

25.
For professional growth and in the interest of his students, the Respondent needs extensive professional training on coping with advice given by other professionals. 

26.
By refusing to cooperate and communicate with the physical therapist, the Respondent engaged in conduct that violated Principle III of The Code of Ethics and Standard Practices for Texas Educators, since he was impeding the physical therapist from performing her duties.

27.
By refusing to cooperate and communicate with Dianne Barraza and by making sexual remarks in his classroom, the respondent neglected his duties as described in Finding of Fact number 19.

28.
The school district failed to prove by a preponderance of the evidence that the teacher did not follow the physical therapists suggestions.

29.
The Respondent's actions toward the physical therapist were errors in judgment that were remedial in nature.

30.
The Respondent's students engaged in activities that included working with switches, physical therapy, taking field trips, working with peer tutor assistance, working with special education aides, visits from the physical education teacher, nurses and volunteer participation.

31.
During the 1996-1997 school year, the Respondent's duties included making calls to different organizations which required him to leave the classroom or use the telephone.

32.
During the 1996-1997 school year, Tony went home with a soiled bottom but the school district failed to prove by a preponderance of the evidence that the Respondent was directly responsible for cleaning Tony or that he did not have a second bowel movement which might have soiled his bottom.

33.
During the 1996-1997 school year, the Respondent's students were expected to spent a lot of time on "down time".

34.
During the 1996-1997 school year, Angel had problems controlling his saliva and wearing a wet shirt was his norm.

35.
The evidence regarding the allegations of improper hygiene, too much "down time", poor feeding or failure to feed students, improper handling of students, placing students in dangerous positions, failure to address bathroom needs, that Respondent was responsible for Tony's bruise or rug burns and a loose classroom environment was vague and based on conjecture and the school district did not meet its burden of proof on these allegations.

36.
During the 1996-1997 school year, the Respondent had good rapport with the students when he read to them.

37.
Policy FFG defines neglect as the placing of a child in or failing to remove the child from a situation that a reasonable person would realize requires judgment or actions beyond the child's level of maturity, physical condition, or mental abilities and that results in bodily injury or substantial risk of immediate harm to the child.

38. 
The Code of Ethics and Standard Practices for Texas Educators requires the educator to make reasonable efforts to protect the student from conditions detrimental to learning, physical health, mental health or safety.

39.
During the 1996-1997 school year, student Eve required feeding through a gastronomy tube.

40.
The Respondent knew that the tube feeding was categorized as a medical procedure and was to be done only by trained individuals and that only the school nurse, Ms. Tarin and himself were trained to feed Eve.

41.
During the 1996-1997 school year, the Respondent allowed a substitute teacher to tube feed Eve.

42.
The Respondent allowed the substitute teacher to feed Eve because she asked him in a "nice way". 

43.
A reasonable prudent person would not have allowed an untrained individual to perform a medical procedure for one of his students just because that person asked him in a "nice way".

44.
By allowing an untrained individual to perform a medical procedure, the Respondent placed Eve in a substantial risk of immediate harm.

45.
By allowing an untrained individual to perform a medical procedure, the Respondent engaged in conduct that violated principle IV of The Code of Ethics and Standard Practices for Texas Educators, policy  FFG and neglected his duties.

46.
During the 1996-1997 school year, the Respondent knew that Tony had equilibrium problems and was susceptible to falling.

47.
The Respondent also knew that Tony was impulsive and would get up to grab things.

48.
During the 1996-1997 school year, the Respondent sat across Tony while having lunch.

49.
During his lunch hour, Tony attempted to get someone else's  lunch tray and stood up on several occasions.

50.
When Tony stood up, the Respondent attempted to control Tony by pushing him on the forehead.

51.
The Respondent pushed Tony on more then one occasion during the lunch hour in the 1996-1997 school year and caused Tony to fall to the ground.

52.
The Respondent did not place his hands on Tony's shoulders in an attempt to control him.

53.
Tony did not fall as a result of a slip from a french fry as testified to by Jose Flores.

54.
Jose Flores conversed with the Respondent regarding Tony's falling incident because Jose Flores saw the Respondent push Tony.

55.
A reasonable prudent person who knew that Tony had equilibrium problems would not have pushed him on the forehead in an attempt to control him and sit him down.

56.
The Respondent's use of force on Tony was not the use of reasonable force in an effort to control a student.

57.
The Respondent used unreasonable force on Tony when he pushed him on the forehead.

58.
The use of unreasonable force on a severe and profound physically challenged student with equilibrium problems is equivalent to excessive use of force.

59.
By pushing Tony on the forehead, the Respondent violated principal IV of The Code of Ethics and Standard Practices for Texas Educators, policy FFG and neglected his duties.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
During the 1996-1997 school year the Respondent engaged in conduct which constitutes a neglect of duties as a special education teacher.

3.
The Respondent used unreasonable force during the 1996-1997 school year, when he pushed a severe and profound physically challenged student with equilibrium problems.

4.
The Respondent's conduct did not meet the standard set forth in the board policies or administrative regulations  concerning sexual harassment but good cause does exist to suspend the Respondent for the errors in judgement that he made.

5.
Because the Respondent failed to comply with several Board policies and administrative regulations, neglected his duties and failed to meet the standards of or comply with The Code of Ethics and Standard Practices for Texas Educators, good cause exists for the termination of the Respondent's continuing contract with the Petitioner.


DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the Ysleta Independent School District terminate Respondent's employment contract and it is;


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


If the Ysleta Independent School District decides not to terminate Respondent's employment contract, I RECOMMEND that he be placed on leave without pay for the remainder of the school year and completes a training program that will assist him with his professional responsibilities.


SIGNED this 29th day of September, 1997.


ISRAEL PARRA


Hearing Examiner     






