TEA DOCKET NO. 089-LH-498

WARREN INDEPENDENT 

x

BEFORE THE CERTIFIED

SCHOOL DISTRICT,


x



PETITIONER,



x

INDEPENDENT HEARING

                                                                  x 

           v.                                                    x                      EXAMINER FOR THE

                                                                  x  

LAWILDA CHAPMAN,                        x                      THE STATE OF TEXAS



RESPONDENT

INDEPENDENT HEARING EXAMINER'S RECOMMENDATION


On the 12th day of May, 1998 at 10:15 a.m., the above styled and numbered case in the matter of the proposed termination of LAWILDA CHAPMAN came on to be heard before the INDEPENDENT HEARING EXAMINER OF THE COMMISSION OF EDUCATION OF THE STATE OF TEXAS at the Administrative Office of Warren Independent School District, F.M. 1943, Conference Room of Board of Trustee, Warren, Texas.


MARVA J. PROVO, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commission of  Education.  Petitioner is represented by BETSY HALL BENDER, Attorney at Law, P.O. Box 26715, Austin, Texas  78755-0715. Respondent is represented by MARK W. ROBINETT, Attorney at Law,  Brim, Arnett & Robinett,  2525 Wallingwood Drive, Building 14 , Austin, Texas  78746.


On May 4, 1998, a pre-hearing conference by phone was held to narrow the issues, length of time of hearing, number of witnesses and expert witnesses that may be called to testify and any other matters that the petitioner and/or respondent which to present before the certified hearing examiner.  


The certified independent hearing examiner appointed by the Texas Education Agency submits this proposal for Decision. 

FINDING OF FACTS



After due  consideration of the testimonies,  reviewing the exhibits, pleadings and matters officially noticed in my capacity as a hearing examiner, I make the following findings of facts:


1.
Respondent, LaWilda Chapman, has been employed with the District for ten years.

      2.  
Respondent was  hired by Petitioner​  as a teacher for  one year  and other years she                         served  in the administration.             (District Exhibit 11).

      3.
Respondent present is employed as the Curriculum Director for the District under a                        two years contract which expires at the end of the 1998-1999 school year. This is her                     first year in this  position .  ( District  Exhibit 1 ) 

      4. 
Respondent  has been an educator for 26 years.

      5. 
Petitioner, WARREN ISD is a political subdivision of the State of Texas.  WARREN 

ISD is located in Tyler County, Texas.  WARREN ISD has an enrollment of 1,031 

students.

      6.
Petitioner  has been plagued with financial difficulties throughout the current been-

           
nium.  The Petitioner  also experienced difficulties in the interaction between the 

former superintendent, Bettie Yates, and the DISTRICT'S Board of Trustees.  As a 

result of these difficulties, the DISTRICT'S trustees requested the Commissioner of 

Education to appoint  a  Texas Education  Agency ("TEA") monitor to oversee the 

operations of the DISTRICT.  The Commissioner appointed Dr. Elvis Arterbury of 

Lamar University on August 4, 1997.  Dr. Arterbury is still serving as TEA monitor 

for the DISTRICT.


5.
Elvis Arterbury, serving as TEA monitor for Warren ISD testified under oath:




a.   
that he was a professor at Lamar University in the department of educa-

                

tional leadership. 

          
b.  
that he has served in the capacity of a teacher, a coach, a principal, and

                 

a superintendent.


    
c.   
that he had just retired from Beaumont ISD as an Assistant Superintendent for

                 

Finance in  January 31, 1997.


     
d.   
that he teaches curriculum management and fundamental at Lamar 



University.


   
e.     
that he was contacted by Dr. Nix, who is executive director of Region V 



Service  Center about him serving as monitor.

             
f.   
that he had agreed to serve as monitor after  some discussion.

             
g.  
that  he was appointed as monitor on August 4, 1997, but he did not 



commence in his role until he was introduced to Board by Associate 



Commissioner Ms. Linda  Mora.

             
 h.   
that as a monitor, he was concerned about governance.  His role is to smooth 


the communication between the Board of  Education and Superintendent of  


tension between them.  Also, he was awared of the financial problems 



concerning  the special education funds which were misspend.


         
i.   
that  he  attended his first  board meeting  on August 26, 1997 as monitor.                                       Discussion was centered on item 06 (f  & g).  Item 06 (f) dealt with transfer of

                   
$105,000.00 of general funds to the cafeteria; and  item 06 (g) dealt with 



$361,997.00.special education funds misspended;  July 1,1997 letter from 


TEA which the  Board of Trustee  had no knowledge of and questioned Ms. 


Yates as to plan how  they  would address replacement.  ( District  Exhibit 5)

             
 j.  
 that  on August 28, 1997 an emergency meeting of Board was held to discuss 


future funding of  special education funds which now is about  $400,000.00 


which District had to forego this year. ( District Exhibit 6)   

              
k.  
that  on August 28,  1997 a special meeting was held to adopt the 1997 - 1998 


budget which had a shortfall of $961,000.00. (District Exhibit 7).


        
 l.   
that he tried to get TEA to give help but TEA  refused to do so. 1997.                              
m. 
that he would not  get Tier II monies due to it lowering it tax  rate three years 


ago the District has lost between $350,000.00 and $400,000.00 a year and it 


continue to  until 1999 - 2000.  

               
n.  
that as monitor he has adivsed the Board the necessity to reduce expeditures. 

              
o.   
that a workshop was held at Lamar University John Gray Institute on 



budgetary it open to administrators, teachers, PTO,  Board of Education and 


the lay community many suggestions were made  including the idea of  



eliminating staff, personnel, curriculum and adminstration, i.e. assistant 



principal position. These suggestions  were related to Dr. Neswick and  


principals.

               
p.   
that he had discussed with Dr. Neswick the idea of reduction in force due to                                    financial situation.

               
q.   
that the fund balance is decreasing  and that  the budget would be in the red 


by the end of the school year.  

               
r.   
that the Respondent's contract ran until June 1999.

                
s.  
that Ms. Yates was reassigned after she resigned as Superintendent and she 


was  receiving  her  same salary because a deal had been worked out between 


her  attorney  and the District attorney. 


6.
Harold Graves testified:

                
a.   
that  he is a certified pubic  accountant and that he works for the firm of 



Wathen,  DeShong & Company where he is a partner.   

                
b.  
that his firm was retained to do an outside audit.

                
c.   
that his firm has never been hired by thei District;

  
          
d.   
that the audit would perform according to generally government accepted 


auditing standard in the Texas Education Agency guidelines .

                
e.    
that the independent  audit  for the fiscal year ending August 1997 and audit 


at the end of 1998 fiscal year.

  
          
f.    
that he does about four independent audits a year  for school districts.

                
g.   
that District would started the school year of 1997 with a beginning fund 



balance of  $1,150,000.00; however  $574,000.00  had to be subtract from the 


1.150 million because of spending  leaving  half of  the fund balance.  The 


TEA audit in  the spring of 1997 discovered that $288,000.00 of special  



education funds had  been exhausted and then his firm discovery revealed 


another $83,000.00 for a  total of $371,000.00 which had to be subtracted 


from the balancing  fund balance leaving fund balance of  $203,000.00  for 


the school year of  1997 -  1998.  (District  Exhibit 2 ) 

                    h. 
that the tax rate in 1989 and 1990 was $1.39 then in 1991 the District cut the  


tax rate  to  $1.33.   The District was penalized by the State for lowering it tax 


rate by  reducing funding.

                  i. 
 that the Internal Control section of the audit  report  stated this comment that 


the under item 97-1 the District has a material weakness  which is ve ry 



serious. The item  97-1 referred to the $371,000.00 of special education funds 


that was misspend by the District.

                  j. 
that  the March 1998 monthly financial statement  showed that the District  


had  revenue of $3.4 millions and expenditures of $3.52 millions resulting in 


a short fall of $122,000.00 which  would be subtract from the fund balance  


leaving  $81,000.00.
       7.      Dr.  L. Glen Newick testified to the following:

                
a.  
that  he has 29 years  as an administrator.

               
b.  
that he retired officially from  West Orange-Cove in  December 1997.

               
c.  
that in September 1997, he was employed as interim superintendent  at 



Warren  ISD until he resigned in December  1997..

               
d   
that he was reappointed in February 1998 and that his last day was May 8, 


1998.

              
e. 
that District had hired james Holt  as Superintendent and he started on May 


1,  1998.

              f.   
that when  he was appointed he was awared of the District  financial situation                              
 and  that he started to investigate this  problem with  the misspending of spe                                   cial education  funds.   He began to review the budget and past budgets.  He  

                            began  by having the cafeteria price of  lunch be increase which resulted in a 
                     
 profit of $40,00,.00.
              g. 
 that the budget  deficit  had  been reduced form $900,000 to $500,000.
              h. 
 that the District employed  about 150 individuals.

              i.   
that all cuts had been cut except contractual ones.

              j.   
that the District could face another expenditure in the future of  $300,000 due                                   to the mandate for Teacher raises  by the State.

             k.  
 that he believes that the District in a financial exigency and that reduction in                                  force is possible in the local  employment areas as follows:.

                           
1. 
 Elementary grades, departments or programs  -  this  area had already 



four resignations and by natural attrition. Besides the 22 to 1 mandate                                              by  the  State.

                           
2.  
Secondary grades, departments or programs  - vocational program 




were  review by  the principal to see if anything else could be cut but 



the programs were already restricted.  

                          
3.  
Special programs -  an increase in  personnel and expenditures..

                          
4.  
Counseling programs -   there are three which barely meet  minimum 



needs for the DISTRICT.

                          
5.  
Library  programs -  there is only one librarian  in the DISTRICT  and  



other  libraries  are staffed by aides.

                          
6.  
Educational  Support  program  -  none

                          
7.  
Administrative category  -  there are seven positions and this area 




where 
DISTRICT  can eliminate position(s)

                        
8.  
Contractual employee  -  this area is at it's bare minimum.

                         
9.   
Districtwide program  -  none                   

         
l.  
that he determine that two positions could be eliminated  that of  Director of                                   Curriculum and one of the elementary principal position.

                  m.
that local policy DFBC(local) set out the criteria to evaluate the person name 


in order to eliminate by reduction in force..  Level I  is certification and Level 


II is performance  and cetera.  There are five Levels to compare individual  


for  elimination. ( District  Exhibits 24 & 29)

              
n.    
that  Respondent's evaluating based  on his observation from 9/97 to 3/98. Her 

                     
performance was rated 'below expectation" several categories:

                  
1.   
Category 1  (1)  -  she did not divest plan to get monies for extended 




year program until  he had walked  her step by step.

                     
2.      
Category II (6)  -  she  was ordered off  one campus by  principal.


 
   
3.. 
Category II (7)  -  she failed to  work with teachers, parents or 





specialists to provide instructional program.

 

   
4.
Category II(8)   -  she could not resolved her own conflicts.

 

   
5.
Category  IV (13)  -  she  plan no in-service activities or workshops.

      
   
6. 
Category IV (19)   -  she did not get Chapter One funds,

 

   
7.
Category IV (24)  -  she had no involvement with community & PTO.

                

( District Exhibit 18)


         
o.  
that  at the March meeting, he submit his recommendations of  the renewal 


and nonrenewal  of contract and as part of his  recommendation  that Mike                     

Ellis's contract be nonrenewal and that no action on LaWildaChapman's 



contract.

  
        
p.  
that Respondent 's  contract does not automatic extend but continues until his 

    
               
contract expires. ( District  Exhibit 9)

                 q.  
that Respondent contract allowed for reassignment of position or duties,  



reclassification ,  additional duties, change of responsibilities or transfer at 


any time during  contract  term. ( District Exhibit 9)

                  r.   
that Respondent is certified  in mid-management administration,  professional                                reading  specialists,  professional counselor, professional  elementary (grades 


1 through  8)  and provisional high school - in business .( District Exhibit 10)

                 s.  
 that the March 1998 letter was hand delivered   to give the notice  as require

                  
 by  Texas Education Code section 21.206.     ( District Exhibit 1)

                 t..  
 that the Board in the April 28, 1998 meeting consider  the recommendation 


of  the interim superintendent for reduction in force and declare  the Distrist  


financial exigency which necessitate a reduction in force  in administrative 


category.           (District  Exhibit 26)



u.    
that if Respondent reassigned  her salary stays the same ( $46,634.00)  (Dist-

                   
rict Exhibit 24)

            
 v.   
that the District would save $86,377 with the dismissal of Ellis and Chapman

             
w.  
that the district could save about $112,000 if the District  drop their health 


care  provider.

             
x.   
that the letter from Betty Alford id endorsement. ( District Exhibit 24) 

             
y.   
that the Board had voted on an alternative if Fountain does not complete her                      

cerficiation by having Mitchell assuming the prinicpalship and Fountain will

                   
be assistant prinicpal at the high school.  (District Exhibit  26)

          
 z.    
that Mitchell was evaluated by Mr. Swiney .

        
aa.    
that  Mitchell's evaluation was completed after  the March  1998 meeting.

        
bb.    
that appraisal evaluation used to evaluated Chapman performance was 



prepared by him.       ( District Exhibit 18)

        
cc.    
that  Respondent's evaluation in 1997 apprised her as being " clearly 



outstanding".

                 ( Respondent Exhibit 7)


8.     
LaWilda  Chapman testifies:

         
a.     
that  she never advised or informed of the criteria  on which she would be 


evaluated on.  ( District Exhibit 18)

         
b.     
that she had no job description.

         
c.     
that  she has not taught in 12 years,

         
d,     
that it would be difficult  for her to obtain a job  with her experience to 



receive the salary level that she is entitled to.

         
e.   
that she has made Woodville her home .


 9
Ms. Yates submitted unbalanced DISTRICT budgets for the 1996-1997 school years,                 
which had the effect of depleting the DISTRICT'S fund balance.  She also misin-


informed the Board of Trustees as to the amount of the available fund balance, 


leading them to believe  that it was much greater than it actually was  ( District 


Exhibit 7).

  
10.  
 The 1997-1998 budget proposed by Ms. Yates was a deficit budget, reflecting 


anticipated revenues of $5,525,094.00 with projected budgetary expenditures of 


$6,246,410.00.
          
(District Exhibit 3).  

 
11.   
As of March 31, 1998, the DISTRICT had received $3,404,700.21 in revenues, and 

had  expended $3,521,865.75.  ( District Exhibit 4).

  
12.   
As a result of TEA audit, the DISTRICT has been required to restrict assets available 

for operations by $371,143.00 as dedicated funds solely for special education use, 

due to Ms. Yates'  improper allocation of special education funding.

  
13.    
Because of Ms. Yates' submission of unbalanced budgets for the current biennium, 

the DISTRICT'S available fund balance went from $1,149,125.00 as of August 31, 

1996 to only $573,948.00 as of August 31, 1997.  The latter figure is further 


restricted by the DISTRICT'S re-dedication, at the TEA'S insistence, of the 


$371,143.00 for special education use, leaving an unrestricted fund balance 


as of August 31, 1997 of only $202,805.00.
  
14.  
The DISTRICT has exhausted this available fund balance ($202,805.00) during the 

1997- 1998 school year, and projections for 1998-1999 state funding call for an 


additional loss  of  $100,000.00 in state funding.

 
15.   
On  March 24, 1998,  the  Respondent  filed a Level One complaint

      .
 ( District Exhibit  19)

 
16. 
On April 3, 1998,  A decision  was issued by  the superintendent.   The complaint  

was denied. (District  Exhibit 20)


17     
During the 1996 - 1997 school year, the DISTRICT was over-funded $320,715.00 by

         
the Texas Education Agency because of an overestimate  of refined average daily                          
attendance figures.  That  money was recovered by  the Texas Education Agency

 

through reduced payments of  the  1997 - 1998 school year.  Ms. Yates' budget for 

1997 - 1998 did  not take this repayment into account.  This failure by the DISTRICT 

to timely compute and recognize state revenue was determined to be a material 


weakness in the DISTRICT's independent audit performed by Wathen, DeShong & 

Company, L.L.P.   (District  Exhibit 2)


18,  
During the 1998 - 1999 school year, the DISTRICT will have to implement a state 

mandated  teacher pay raise of two to five percent.  This mandated state pay  raise 

will cost the  DISTRICT  an anticipated $300,000.00.

19. 
 As a result of the  DISTRICT's deficit financial picture, the DISTRICT has examined  

numerous ways in which to reduce the deficit and restore a budget surplus.  For 


example, the number of  teachers has been reduced through attrition; there have been 

cuts in  support staff, cafeteria lunch priced have been increased; and  expenditures 

have been deferred.  One of the many suggestions that came out of numerous 


discussion sessions was the  reduction  of administrative personnel in the DISTRICT.


20. 
In reviewing the administrative position currently utilized by WARREN ISD, Interim  

Superintendent Neswick came to the conclusion that the position of Director of  


Curriculum should be abolished as unnecessary for a school district this size.  He also 

concluded that a  further reduction to the budget could be made by consolidating the 

positions of  principal  at  the DISTRICT's two elementary campuses into one 

principal's position.
He therefore  recommended to the Board of Trustees at its 

March 24,1998 meeting 
that a reduction in  force be implemented in the DIS

TRICT's administrative category.


21.  
In accordance with Board policy, Dr. Neswick went through the appropriate 


information for  the administrators involved and determined that  LaWilda Chapman 

and  Mike Ellis should be subjected to reduction in force. He discussed his 


recommendation with the Board of  Trustees at the March 24, 1998 board meeting.  

The Board of Trustees  accepted  his recommendation and voted in open session to so 

notify Ms. Chapman and Mr.  Ellis.         ( District   Exhibit  1 )


22.  
Although Board policy does not specifically state that the Board of Trustees must 

vote on a reduction in force in open session at a Board meeting,  the Board did so at 

its  April 28, 1998  Board meeting.  (District  Exhibit 29)


23.  
Respondent holds a Texas Teaching Certificate,  certifying  her  to  teach.  She has  

continuously been employed as a term  contract employee in the WARREN ISD since 

the 1988 -  1989 school year.  (District  Exhibit  11)


24, 
Respondent is certified to teach at all levels and in all subjects at  the elementary 


level, and general business composite at he secondary level, and she also has her 


counselor's certification.          (  District  Exhibit  10)


25.   
Respondent's contract provides,  in relevant part,  that she " shall be subject to  as


signment and reassignment of positions or duties, additional duties, changes in  

responsibilities or  work, transfers, or reclassification at any time during the contract 

term". 
(District Exhibit 9)


26.  
Reclassification will not change  the Respondent salary.


27  
Section seven of the Respondent's contract provides, in relevant part, that the 


DISTRICT may terminate the employment of  the  employee upon a determination  

by the Board that a financial exigency or program change requires that the contracts 

of employees be  terminated  during the contract term.  ( District  Exhibit 9)


28.  
Section  seven of  the Respondent's  contract  provides, also, in relevant part,  that the 

term "financial exigency", means " any decline in the Board's  financial resources 

brought about by decline in enrollment, cuts in funding,  decline in tax revenues, or 

any other actions or events that a need for the DISTRICT to reduce financial 


expenditures  for personnel".         ( District Exhibit 9)


29.  
Financial exigency  constitutes good cause for  dismissal during  the  course of the  

contract.


30.   
DISTRICT Policy DFBC (Local) provides that  the  Board may terminate a term  con-

       
tract  and  discharge an employee at any time for financial exigency that requires a 

reduction in personnel.

 
31. 
The DISTRICT's Board of Trustee considered the Interim Superintendent's 


recommendation  regarding the reduction in force, pursuant to DISTRICT Policy 


DFBC (Local).

       
(District Exhibit  29)

 
32.  
The  DISTRICT's  Board of Trustee declare " financial exigency"  at  it's  April 


meeting that necessitates a reduction in force in the administrative category.  ( 

District  Exhibit 26)

 
33.  
The  DISTRICT's  Board of Trustee determined that the position of principal of  


Warren Elementary School should be abolished, and should be consolidated  with the  

position of  Fred  Elementary School.

 
34.   
The  DISTRICT's Board of Trustee determined that the position of Director of 


Curriculum should be abolished .  ( District  Exhibit 26)  

 
35.   
The President of the Board of Trustee  notified Ellis and Chapman that they are being 

subjected to reduction in force.  ( District  Exhibit 1)

WARREN'S EVIDENTIARY BURDEN
 
In this proceeding Warren ISD had the burden of proving by a preponderance  of  the  evid-

ence that it satsified both sections 21.203, 21.206 and 21.211 of Texas Education Code and Local Policies DFBA (Local)  and  DFBC (Local).       
DISCUSSION

HISTORICAL REVIEW


The Warren  Independent School District  was  in the misty of financial difficulty,   The budget for the school year indicated that the district had a deficit.  One of the major  contibutory was the improper spending of special education funds.  The District had included this fund  in their general operation  fund.   This fact was revealled when the state agency  TEA did an audit  of the District  in the spring of 1997 and discovered that  the District had been  overpaid..   The District  had misspend about $288, 000.00 of special  education 


During this same time, the Board of Trustee and Superintendent  were at an impass.  So, the Board of Trustee asked  the Commission of the Board of Education to appoint a monitor.   A monitor was appointed in August , 1997.   The monitor was Dr, Elvis Arterbury.   The first duty he had as monitor was to overcome the impass by opening lines of  communication between the Board of Trustee and the Superintendent.  He is still serving in this capacity.

 
The district had retained a accounting firm to do an outside independent audit.   The accounting firm found during their audit  that the District had a overpayment of  about  $83,000.00 from the State.   Again it was determined that this money was designated special education  funds.   

 
The District during this aftermath lost their superinterndent.  Ms.  Bettie  Yates  resigned from this positon and accepted another  position  with the District.  The District had to search for a replacement  in this  position of superinterndent.  The Board  appointed an interim Superintendent  by the name of Dr. L. Glen Neswick.   Dr. Neswick  took  office in September of 1997.  

 
As interim superinterndent, he was faced the following  issues:  (1) the budget;  (2) deficit; and (3) to rebuild community accountability for the Board of Trustee.  

 RESPONDENT'S  ARGUMENT


The Respondent contends by the District  attempting to terminante her two years contract, the District would be in twofold (1)  breach the contract and (2) violate state law.  

 
In supporting her first contention,  the Respondent  argues that she has a vest right in her employment .  The contract she signed and presently under entitle her to employment for two years.

The District had entered into this agreement voluntarily with the Respondent.  Any overt act by the District, to change the terms or lenght of employment, would be an act of  breaching..

  
As to the issue on violating state law,  the Respondent  has not clearly developed its argurment.  


FINANCIAL  EXIGENCY


Financial exigency  is  define as:




 any  decline  in  Baord's  financial  resources




 brought  about by decline in enrollment,  cuts in




 funding,  decline in tax  revenues,  or any other 




actions or events that  create a need for the  Dis-




trict to reduce financial expenditures  for person-




nel.
(see Local policy DFBC (Local)


The first use of this  term is found  in section 21.211 of the Texas Education Code.  Under this section, use of this term invloves termination of  employment.    Section 21.211 reads:




(a)
The board of trustees may terminate a term 





contract and discharge a teacher at any time 





for: 





(1)        .    .    .   .  ;               or

  



(2)  
a financial exigency that requires a 

                 



reduction in personnel.                    

  
It is well known that Warren ISD was in bad finacial condition.  The District had very little operation funds.   The  District  had a large  deficit  of about  $900,000.00  which it had to reduce.  The fund balance was about  $202,000.00 at the beginning  of the school term of 1997- 1998.   The  District  had  projected a budget of  $1.2 millions for the 1997 - 1998 school term; however, the  District had  had overspend about $580,000.00  in the 1996- 1997 school  term.   This overspend  had to be recovered from the  1997 - 1998 budget which lefted about $550,000,00.    The  District had recieved a overpayment of about $371,000.00 which the District had to replace.   The overpayment was subtracted from the fund  balance.    The District  was not recieving it's funding from the State since it lowered it's rate a couple of years before,  The District was losing money  but the amount was undetermined.


At the hearing,   the testimonies of the varies witnessess clearly demostrated that the District  was not in a financial solvent condition.  Eventhough,  the Board of Trustee did declare itself financial exigency until the April 28, 1998.

NOTICE

Section 21.206 of Texas Education Code set the parameter for notice.   Section 21.206 r​eads:




(a) 
Not later than the 45th day before the last 

                    

day of instruction in a school year,   the 

 



board of trustees shall notify in writing 

                                          each teacher whose contract is about to 

       


expire whether the board proposes to re-

                                          new or not renew the contract. 




(b)
the  board's  failure to  give  the  notice





required by Subsection (a) within the  





time specified constitutes an election to 

 



employ the teacher in the same  profes-

    



sional capacity for the following school 





year. 



A letter was send to Mike Ellis and LaWilda Chapman by the Board of Trustee notifying them as to what action  will be taken in regard to their respective contract.  Mike Ellis 's contract will not be renewal.  It was recommended that no action be done on LaWilda Chapman.  Also, in the letter to her it stated that she may be reassigned to either to a teaching position or as a counselor.  The letter was dated  March 24, 1998.   


Section 21.206 (a) requires that notice as to termination employment  be given 45 days prior to the last day of instruction.   Upon counting , the 45th day would May  8, 1998.   If the last of instruction is the 22nd of May , 1998  or the 29th  of  May, 1998 , the District  had well met  the time  requirement with several days to spare.  


Further, evidence indaicated that  the Respondent had recieved notice of reassignment or  termination.    The Respondent filed a Level One complaint on March  30, 1998.


In futherance as a  safeguard the District has required that the employee be given notice of the allegation(s) along  with  evidence to support it.  see, Local  DFBA (LEGAL) -P   In the March  24, 1998 letter to LaWilda Chapman  the reason for termination was expounded.  The reason reads:




1,  
A financial exigency that  require a reduction in person-





nel. Because of the financial exigency facing the  District

                                          Dr. Neswick has recommended a change in programs, 





which will result in the position of Director of cur-

                                          riculum being abolished.  Also, Dr. Neswick has re-





commended that one elementary school principal  





serve both elementary campuses during the 1998-1999





school year, and there are no anticipated administrative 





openings with the District for the 1998-99 school year.




            You therefore are being presented with the following 





options for the 1998-99 school year: (1) being placed


 


in an open teaching position for  which you are  certi-





fied; (2) resigning; or (3) being terminated from your





position as the District's Director of Curriculum due to





the District's financial exigency.
The March 24, 1998 letter is explicit in the reason why the  Respondent' s position  is being eliminated due to finance. The letter stated, in addition, all documents supporting Dr, Neswick 's recommendation  are included with this letter.  The supporting documents  numbered from 001

to 161. 

 
All that was required under this section was met and the  exhibits and testimonies supported.

Under local policy , once it is declared or determined  by the District that  financial exigency exist then the reduction in personnel can take place.  Local policy requires that the target area be defined.  The area was defined as being the administrative category.   To further narrow the field

local policy requires that certain criteria be met.  The first criterion is certification -  all the list  persons met this requirement .   The next criterion is performance.  Performance is rated through annual evaluation of each  employee. However, policy does required that the employee be aware of the areas or fields which he/she  will be apprised on.   


Under section 21.354 entitled " Appraisal of Administrators" there are only two possible aprraisal  process  that can be used in evaluating an administrator.   Evaluation is restrict to observe , job related behavior  The  process can be the one adopted by the Commissiioner or one that was developed  by the District in consulatation with the  district and campus-level committees established  under section 11.251 and adopted by the Board of Trustees. 

 
The evaluation form used by the interim superintendent  to evaluate Director of Curriculum  performance was  not one adopted the Commissioner  or  was it created and adopted  by the Board.    The interim superintendent  during his testimony  stated that the District  did not have a form for this position of Director of Curriculum.  The evaluation form  used by this superintendent was created by hm with no Board  approved.  The Respondent  was rated by this superintendent with over nine  (9)  below expectation.  The form used do not  meet section 21.354.  Therefore, any determination based  on this is not proper or admissible. 
CON​CLUSIONS OF LAW


After due consideration of the record, matters officially noticed, and facts of the case, the hearing examiner makes the following Conclusions of Law:

      1.     Jurisdiction is proper under Texas Education Code Section 21.25 1(a)(1).


2.     Section 21.206 of the Texas Education  Code was complied with.    
     3.     Dr. Neswick was properly appointed Interim Superintendent of WARREN ISD on Sep                   tember 18, 1997, and again on January 28, 1998.

   4.      Due to financial exigency facing the DISTRICT, the DISTRICT'S decision to order a re-                duction in force in the administrative category is appropriate.

   5.    LaWilda Chapman's contract of employment specificaly provides that it is subject to                     termination due  to financial exigency.     

   6.    In alternatively,  LaWilda Chapman 's contract specficially  provides  that  she may                        be  reclassifed.  Reclassication would not affect her contract salary.

  7.     Alternatively, LaWilda Chapman should be reclassified as a counselor,  and                  
     should be placed in an available counselling position or be reassigned as an administrator 
     with the District for  the  1998 - 1999 school year.

 8.     Waren ISD failed to meet its required burden of proof necessary to uphold its proposed 

         reduction in force to terminate Chapman.

   RECOMMENDATION AND PROPOSAL FOR  GRANTING RELIEF

   After due consideration of the record, matters officially noticed, and the foregoing  Findings of  Fact  and Conclusions of  Law, it is the recommendation of  this Hearing Examiner that Warren Independent School District did not provide sufficient evidence that it had properly followed its own criteria to implement the proposed Reduction In Force on the term contract of  

administrator.  It the recommendation  of the hearing examiner that LaWilda  Chapman reassigns an administration position or as a counselor.

                   SIGNED AND ISSUED this  22nd  day  of  May, 1998 







-----------------------------------------------------------

                                                                               MARVA  J.  PROVO

                                                                               INDEPENDENT HEARING EXAMINER


CORRECTED  this  3rd day of June, 1998.
