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RECOMMENDED DECISION


Calvin Grant, III, a teacher employed by the Houston Independent School District under a continuing contract, was informed by district administration in March 1998 that it intended to recommend termination of his employment.  In response he requested a formal hearing.  At the time of the request he was represented by counsel.  Because of inability to obtain his cooperation counsel was forced to withdraw advising Mr. Grant of the date and time to which the hearing had been continued.  Petitioner’s counsel also informed him of the date, time and place of the hearing.

When the case was announced Mr. Grant’s name was called in the hearing room and the adjacent public waiting area, without response.  The hearing then began and the district’s testimony was taken.  Mr. Grant neither appeared nor otherwise offered evidence.  On the basis of the record thus presented the following Findings of Fact and Conclusions of Law are entered.


FINDINGS OF FACT


1.

Calvin Grant, III [Respondent] was employed by the Houston Independent School District [HISD] under a continuing contract dated May 5, 1995. (HISD’s Exhibit 50).


2.

Between August 1994 and November 18, 1997 Respondent was assigned to Bellaire High School.  (HISD’s Exhibits 7, 23-36).


3.

By letter dated March 27, 1998 Respondent was given notice of HISD’s intent to terminate his continuing contract as a teacher with HISD. (HISD’s Exhibits 1-2, 51).


4.

The hearing Respondent requested was scheduled August 12 and 13, 1998 at HISD’s administrative office in Houston, Texas.


5.

Respondent was timely advised of the hearing date and place but did not attend either in person or by representative.


6.

Since August 1, 1996 Rex William (Bill) Lawson, Principal of Bellaire High School observed Respondent in the classroom on numerous occasions during school years 1996-97 and 1997-98 finding him displaying poor classroom management, particularly weak instruction, failing to keep his students on task and nonexistent or very ineffective teacher intervention skills in disciplinary matters. (Hearing transcript [Tr.] 18, 23-24, 26-27; HISD’s Exhibits 1-4, 23-25; 33-35).


7.

Eliza R. York, Assistant Principal of Bellaire High School, assessed Respondent’s performance during 1996-97 and 1997-98. (Tr. 23-25; 32-35).


8.

Ms. York’s evaluation and assessment of Respondent’s performance was unsatisfactory because of his lack of proper classroom management skills, particularly permitting student disruptions, allowing students in class without books together with an absence of well-planned instructional time. (Tr. 109-111; HISD’s Exhibits 23-25).


9.

As a result of his poor performance on the 1996-97 evaluation, Respondent agreed to and was placed on a growth planned designed to improve his classroom management skills and organization. (Tr. 29-31, 33, 108-111; HISD’s Exhibits 23-25).


10.

Between August 27 and September 22, 1997 Ms. York observed Respondent four times finding failure to organize and instruct lessons during class periods; failure to keep students on task and inside the classroom; failure to discipline students without books and for tardy attendance and failure to enforce the classroom seating chart. (Tr. 112-119; HISD’s Exhibits 23, 32-35).


11.

Following the September 19, 1997 observation Ms. York directed Respondent to; have a seating chart on his desk at all times, maintain the seating chart in alphabetical order, require students to bring their textbooks and materials to class and to keep his students on task. (Tr. 115-117; HISD’s Exhibit 34).


12.

During a meeting with Ms. York concerning the September 19, 1997 directives, Respondent informed Ms. York he did not have to comply with the directives.  (Tr. 117; HISD’s Exhibits 23, 34).


13.

At the time of his transfer to HISD’s Southwest District Office on November 19, 1997 Respondent’s math lessons and classroom management and organization skills were unacceptable and deteriorating.  (Tr. 29-31, 33-35, 120; HISD’s Exhibits 1-4, 23, 32-35).


14.

Only one of thirty-seven students achieved a passing score (72%) on the end-of-course test results for Respondent’s Algebra I, conducted in December 1997; a reflection of Respondent’s inability to teach his students. (Tr. 57-60; HISD’s Exhibit 22).


15.

At the end of school year 1994-95 Respondent received an unsatisfactory evaluation with the lowest score in the domain dealing with classroom management and organization. (Tr. 35-36, 71-73; HISD’s Exhibits 28-31).


16.

Following the 1994-95 school year-end evaluation Respondent agreed to a growth plan recognizing the need for professional improvement in preventing students’ off-task behavior, specifying classroom expectations including redirecting inappropriate and disruptive behavior, reinforcing desired behavior and keeping students engaged.  (Tr. 36-37, 73-75; HISD’s Exhibits 28, 29 & 40).


17.

HISD’s actions to assist Respondent in professional improvement particularly classroom management and organization included making specific recommendations in his growth plans, assigning additional staff to assist him and arranging his attendance at seminars.  (Tr. 29-31, 33-34, 36-38, 57-59; HISD’s Exhibits 10-11, 14, 16-18, 20, 23, 28, 38A-G).


18.

On November 18, 1997 Deane Greer, Assistant Principal at Bellaire High School received an  oral and written complaint from a student that Respondent had stuck her on the arm. (Tr. 40-42: HISD’s Exhibit 44).


19.

The following day, November 19, 1997 Respondent was assigned to the Southwest District office during an investigation of the alleged assault on a student. (Tr. 38-39, 40-44; HISD’s Exhibits 6-8 & 21).


20.

At the time of the hearing Respondent was assigned to the Southwest District Office pending outcome of the process. (Tr. 136-139; HISD’s Exhibits 6-8 & 21).


21.

HISD’s office of Professional Standards conducted an investigation of the incident concluding Respondent physically assaulted the student, April D. (Tr. 51, 92-94; HISD’s Exhibits 9 & 21).


22.

Respondent’s written account of the November 18, 1997 incident admits he struck the student on the arm. (Tr. 45; HISD’s Exhibit 8).


23.

In May 1996 Bellaire High School Assistant Principal Greer received a complaint alleging sexual harassment of students by Respondent. (Tr. 51, 92-94; HISD’s Exhibits 9 & 12).


24.

An investigation of the May 1996 incident concluded Respondent sexually harassed students at Bellaire High School during the 1995-96 school year.  (Tr. 51-52, 95-99, 123-126; HISD’s Exhibits 9 & 12).


25.

As a result of the May 1996 incident Respondent was reprimanded by Robert C. Farquharson, Executive Director for the Southwest District, for violating the District’s policy against sexual harassment and given a list of directives concerning his future conduct. (Tr. 52-55, 99-100, 123, 126, 129-132; HISD’s Exhibits 12, 14, 45 & 57).


26.

In May 1995 Assistant Principal Greer conducted a disciplinary referral involving Respondent which resulted in a teacher conference at which he was advised to avoid use of profanity and avoid conduct inviting physical confrontations with students. (Tr. 87-92; HISD’s Exhibit 10).


27.

In November 1994 Assistant Principal Greer conducted a disciplinary referral involving Respondent which resulted in a memorandum reminding him that students are not to be touched because he acknowledged physically pushing a student. (Tr. 78-81; HISD’s Exhibits 18, 52 & 56).


28.

Respondent’s physical contact with students in November 1994 and November 1997 violated acceptable standards of discipline in HISD’s Student Code of Conduct. (Tr. 81, HISD’s Exhibits 52 & 56).


29.

Dr. Richard E. Swain, III is Assistant Superintendent for Personnel in the Cypress-Fairbanks Independent School District (Cy-Fair ISD), a neighboring district, whose disciplinary problems are similar to those occurring in HISD. (Tr. 141; HISD’s Exhibit 59).


30.

In Dr. Swain’s opinion, Respondent’s conduct in striking a student, shoving a student, sexually harassing students, inviting physical confrontations with students and use of profanity is unacceptable and constitutes grounds for termination in the Cy-Fair ISD. (Tr. 146-149; HISD’s Exhibit 59).


31.

Based on his review of Respondent’s evaluations and growth plans, it is Dr. Swain’s opinion that Respondent’s teaching performance in remedying the deficiencies and meeting professional expectations cited in those documents has been unsatisfactory. (Tr. 148-149; HISD’s Exhibit 59).


32.

As an educational professional with formal responsibility for identifying, evaluating and employing teachers at a similarly situated school district, it was Dr. Swain’s opinion that the records in this matter confirm Respondent’s violation of HISD’s policies and procedures. (Tr. 143, 146-150).


33.

All HISD employees are expected to meet acceptable standards of conduct pursuant to Board Policy §570.310(a) which defines “immorality” as conduct failing to conform with standards of right and wrong behavior and which the Board determines is unacceptable within the District. (Tr. 60-62, 81, 120, 135; HISD Exhibits 44, 50 & 55).


34.

Under Board Policy §740.800 all HISD employees are prohibited from sexually harassing students and are advised that violations of this policy shall be grounds for disciplinary action. (Tr. 62 & 135; HISD Exhibits 50 & 57).


35.

Under Board Policy §751.000 student discipline shall be administered pursuant to the guidelines in the Student Code of Conduct approved by the Board. (Tr. 81; HISD Exhibits 44, 50 & 56).


36.

Principle II, Standard 5 and Principle IV, Standards 1, 2 and 4 of the Code of Ethics and Standard Practices for Texas Educators require educators to do the following: (a) comply with local school board policies, state regulations and other applicable state and federal laws; (b) act considerately and justly with students in accordance with the law and school board policies; (c) not intentionally disparage the student and (d) reasonably avoid situations that are detrimental to learning, physical health, mental health and safety. (HISD Exhibit 54).


37.

Section 5(a) of Respondent’s continuing contract provides a teacher may be discharged and salary payments terminated by the employer during the school year for “immorality.” (HISD Exhibit 50).


38.

Section 5(a) of Respondent’s continuing contract provides a teacher may be discharged during the school year for “repeated failure to comply with official directives and established school board policy.” (HISD Exhibit 50).


39.

Section 6(b) of Respondent’s continuing contract provides a teacher may be released at the end of the school year for “failure to comply with such reasonable requirements as the employer may prescribe for achieving professional improvement and growth.” (HISD Exhibit 50).


40.

Section 6(g) of Respondent’s continuing contract provides a teacher may be released at the end of the school year for “good cause as determined by the employer, good cause being the failure of the teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.”  (HISD Exhibit 50).


CONCLUSIONS OF LAW



1.

As an employee of the Houston Independent School District under a written contract Calvin Grant, III had a property interest in continued employment under that contract, Arnett v. Kennedy, 416 U.S. 124, 94 S. Ct. 1633, 40 L. Ed. 2d 15 (1974) at least until the end of the contract term. Tex. Educ. Code §21.204(e).


2.

Mr. Grant had the right to notice of the charges threatening his employment with the Houston Independent School District and a pre-termination opportunity to respond to the charges although a full, on-the-record hearing is not required provided the pre-termination notice and opportunity procedure are fair and a subsequent evidentiary hearing is available with reinstatement should Mr. Grant prevail.  Cleveland Board of Education v. Loudermill, 470 U.S. 532, 105 S. Ct. 84, 84 L. Ed. 2d 494 (1984).  Roberts v. Houston Independent School District, 788 S. W. 2d 107 (Tex. App. - Houston [1st Dist.] 1990).


3.

Subchapter F of chapter 21 of the Texas Education Code authorized Mr. Grant to request a hearing after receiving notice of the proposed termination of his employment contract with Houston Independent School District.


4.

Houston Independent School District’s notice to Mr. Grant of its proposed termination of his employment contract and of his right to a hearing before a hearing examiner properly informed him of the charges threatening his employment and of his right to a pre-termination hearing to respond to those charges.


5.

Mr. Grant received Houston Independent School District’s notice of its proposed termination of his continuing employment contract on March 31, 1998; his request for a hearing was received in the Commissioner’s office on April 9, 1998 thus satisfying the requirements of Tex. Educ. Code §21.253.


6.

Mr. Grant’s failure to attend the August 12, 1998 hearing at the offices of Houston Independent School District constitutes waiver of his right under Subchapter F of chapter 21 of the Texas Education Code.


7.

The hearing examiner had jurisdiction over the subject matter of the dispute pursuant to Subchapter F of chapter 21 of the Texas Education Code.


8.

In the hearing the Houston Independent School District had the burden of proof by the preponderance of the evidence.  Tex. Educ. Code §21.256(h).


9.

Evidence of a teacher’s unwillingness and/or inability to achieve improvement in connection with problems about which counseling occurred in a prior school year, is properly considered when there is evidence the problems persisted in succeeding school years.  Schumacher v. Sweeny Independent School District, no. 153-R1-684 (Comm’r. Edu., Oct. 1985).


10.

Petitioner’s evidence established lawful cause to terminate Calvin Grant’s continuing employment under §5(a) of his contract for repeated violations of immorality as defined by §570.310(a) of Houston Independent School District’s Board Policy.


11.

Petitioner’s evidence established lawful cause to terminate Calvin Grant’s continuing employment under §5(d) of his contract for repeated failure to comply with official directives and established Board Policy.


12.

Petitioner’s evidence established lawful cause to terminate Calvin Grant’s continuing employment under §6(b) of his contract for repeated failure to comply with reasonable requirements prescribed by HISD for achieving professional improvement and growth.


13.

Petitioner’s evidence established lawful cause to terminate Calvin Grant’s continuing employment under §6(g) of his contract for good cause as failing to satisfy accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts through the State of Texas.


DECISION

On the basis of the foregoing Findings of Fact and Conclusions of Law it is recommended that the Houston Independent School District Board of Trustees accept the Administration’s recommendation to terminate Calvin Grant III’s continuing employment contact.

Houston, Texas, October 13, 1998.

_____________________________________


CHARLES HOOKER


HEARING EXAMINER

