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HEARING EXAMINER'S RECOMMENDATION


In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the professional term contract of Respondent James Mitchell ("Mr. Mitchell" or "Respondent") for the 1994-1995, 1995-1996, and 1996-1997 school years.  The termination letter to Mr. Mitchell is dated August 3, 1995.  Neither the Petitioner nor the Respondent has disclosed to the Hearing Examiner when the termination letter was delivered to Respondent or why this matter was abated for over two years.  On March 17, 1998, the Texas Education Agency received Mr. Mitchell's appeal and request for the appointment of a hearing examiner.  

     Prior to being placed on administrative leave with pay on or about August 3, 1995, Mr. Mitchell was a mathematics teacher and an athletics coach at Madison High School.  The specific grounds for the recommended termination of Mr. Mitchell's employment set forth in DISD's August 3, 1995 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 1) are (1) Mr. Mitchell's unsatisfactory performance as a mathematics teacher and (2) Mr. Mitchell's failure to maintain records (gradebook) as required by district policy.


The DISD policy provisions under which Mr. Mitchell's termination is recommended are 

as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board or the General Superintendent and assistants.  [DOAC(Local) page 1 of 3, number 1].


(B)
Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:



(1)
Creating a climate for learning in the classroom, focusing upon teaching students "how to learn."  [DOAC(Local) page 1 of 3, number 3a].



(2)
Instilling a desire for learning in each student.  [DOAC(Local) page 1 of 3, number 3b].



(3)
Improving teaching techniques.  [DOAC(Local) page 1 of 3, number 3d].



(4)
Maintaining all records and making all reports required by the principal or department head.  [DOAC(Local) page 1 of 3, number 3e.]


(C)
Expressed unwillingness, refusal, and failure to comply with official directives and established Board policy.  [DOAC(Local) page 2 of 3, number 5].


(D)
Inefficiency or incompetency in the performance of duties as determined by the performance standards established by the Board.  [DOAC(Local) page 2 of 3, number 9].


(E)
Good cause as determined by the Board--good cause being the failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District.  [DOAC(Local) page 2 of 3, number 10].

 
(F)
Failure to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth.  [DOAC(Local) page 2 of 3, number 11].


II.


FINDINGS OF FACT
PROCEDURAL BACKGROUND

(1)
On March 18, 1998, the Texas Education Agency appointed Susan Y. Chin to serve as hearing examiner in this appeal.  


(2)
The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.  


(3)
The closed hearing on the merits was held on May 21, 22, and 29, 1998.  Petitioner Dallas Independent School District was represented by its employee Leon Hamilton and by its counsel Sonya Hoskins of the law firm of Robinson, West & Gooden, P.C.  Respondent James Mitchell appeared in person and was represented by his counsel W. Pruitt Ashworth of the law firm of Clark & Ashworth, L.L.P. 

FACTUAL BACKGROUND

(4)
Mr. Mitchell has been employed by DISD for approximately thirty years as a teacher and/or an athletics coach.


(5)
For numerous years prior to 1993-1994 school year, Mr. Mitchell was employed as a high school mathematics teacher and athletics coach at Madison High School.  
(6)
During the 1993-1994 school year, Mr. Mitchell was employed as a mathematics teacher and the athletics director at Madison High School.


(7)
During the 1994-1995 school year, Mr. Mitchell was employed again as a mathematics teacher and an athletics coach at Madison High School.      


(8)
Prior to the 1993-1994 school year, Madison High School was the lowest performing high school within DISD and the mathematics department was the lowest performing department within Madison High School.  

 
(9)
The administration at Madison High School was changed at the beginning of the 1993-1994 school year.  Dr. Ora Lee Watson and Jacqueline Dulin were brought in from outside of Madison to became the principal and the dean of instruction, respectively, at Madison High School.

  
(10)
At the beginning of the 1994-1995 school year, Leon Hamilton was brought in from outside of Madison to become principal of Madison High School.  

DISD'S CLAIM THAT MR. MITCHELL FAILED TO PERFORM HIS DUTIES AS A MATHEMATICS TEACHER IN A SATISFACTORY MANNER DURING THE 1993-1994 AND 1994-1995 SCHOOL YEARS     


Objective Performance Measurements


(11)
During the 1993-1994 school year, only 5 out of Mr. Mitchell's 14 students who took the Assessment of Course Performance ("ACP") test passed it.


(12)
During the 1994-1995 school year, none of Mr. Mitchell's 15 students who took the Algebra I ACP test passed it.  (Employer's Exhibit 18 and Hearing Transcript pages 135 to 137)


(13)
Mr. Mitchell's explanations for the low pass rate of his students are (a) all or many of his students had previously failed Algebra I and these repeat students are less likely to pass the ACP test in their second attempt than students who are taking Algebra I for the first time and (b) many of his students are from single parent or otherwise disadvantaged homes.  


(14)
Since Mr. Mitchell has been placed on administrative leave, Madison High School students have achieved much higher passing rates on the Algebra I ACP test.  Even among students who had previously failed Algebra I, the passing rate on the Algebra I ACP test was over 70% in 1997-1998.  (Hearing Transcript page 429)



(15)
There is no evidence to show and there is no reason to believe the social economic status of students at Madison High School in 1997-1998 to be different from that of students there in 1993-1994 or 1994-1995.  Accordingly, the Hearing Examiner concludes and finds that the improved Algebra I ACP test passing rate is the result of improved Algebra I instruction at Madison High School. 

Other Evidence Relating To Teaching Performance


(16)
Both Mr. Mitchell and Leon Hamilton described Mr. Hamilton as a good friend to Mr. Mitchell.  Leon Hamilton testified that (a) there was total chaos in Mr. Mitchell's classroom, (b) there was no teaching in Mr. Mitchell's classes, (c) Mr. Mitchell did not attempt to keep up with current teaching techniques, and (d) Mr. Mitchell was unwilling to work with Ms. Dulin or otherwise attempt to improve his teaching skills.  Based upon Mr. Hamilton's demeanor and the undisputed long time friendship between Mr. Mitchell and Mr. Hamilton, the Hearing Examiner finds Mr. Hamilton to be a highly credible witness.


(17)
Mr. Mitchell testified that in May 1994, he sent Dr. Watson a memo requesting a full day off to attend an evening track meet and informing her that he would take one half personal day if she would not grant him the full day off.  Without obtaining advance permission from Dr. Watson and without informing Ms. Dulin, Mr. Mitchell simply did not appear for work on the day of the track meet.  The Hearing Examiner finds Mr. Mitchell's conduct to show a disregard for the potential impact of his absence on the students in his mathematics classes.  From Mr. Mitchell's testimony and conduct, the Hearing Examiner finds that Mr. Mitchell regarded his teaching responsibilities to be secondary to or ancillary to his coaching duties.


(18)   At the request of Mr. Mitchell's supervisors, Queen Henderson, a DISD mathematics specialists, observed Mr. Mitchell's class for approximately forty minutes in January 1995 with the goal of making suggestions to help improve Mr. Mitchell's performance.  On an "Implementation Observation Form", Ms. Henderson indicated that Mr. Mitchell demonstrated 10 out of 13 possible effective teaching practices.  In addition, Ms. Henderson made some suggestions for improvement.  (Mitchell's Exhibit 8)  Ms. Henderson testified that her observations alone would not justify termination.


(19)
Mr. Mitchell's reaction to Ms. Henderson's observations is that it was a great evaluation.  He does not take her suggestions for improvement seriously.  The Hearing Examiner finds that Mr. Mitchell was not and is not interested in improving his performance as a mathematics teacher.   

  
(20)
Mr. Mitchell's testimony was oftentimes non-responsive and oftentimes unclear.  The Hearing Examiner finds that Mr. Mitchell may not possess the clear communication skills to effectively teach mathematics. 


(21)
Mr. Mitchell argued that Dr. Watson was biased against him because of the grievance he filed against her.  Mr. Mitchell also argued that Ms. Dulin was influenced by Dr. Watson.  To give Mr. Mitchell the benefit of the doubt, the Hearing Examiner places much greater weight on the objective measurements of performance and the testimony of Mr. Hamilton and Ms. Henderson, both whose credibility is unchallenged, than on the testimony of Dr. Watson or Ms. Dulin.    


(22)
Mr. Mitchell offered an "exceeds expectations" performance appraisal from 1991-1992 to show that he is a good teacher.  (Mitchell's Exhibit 1)  The Hearing Examiner finds the only way for a teacher to have an "exceeds expectations" rating while his students are achieving very low passing rates on the ACP tests is if the appraisers' expectation is for few if any student to pass the ACP test.  If that was the expectation of Mr. Alfred Jones and Mr. Michael Delaney, their expectation was not consistent with DISD standards.  Accordingly, the 1991-1992 appraisal by Mr. Jones and Mr. Delaney is meaningless.  


Conclusion


(23)
The Hearing Examiner finds the extremely low passing rate on the ACP test by Mr. Mitchell's students in 1993-1994 and in 1994-1995 to be compelling evidence that Mr. Mitchell failed to perform satisfactorily as a teacher.  To accept such low passing rates as satisfactory would be to conclude that students cannot be taught to pass the ACP test and we should not even try.  


(24)
The Hearing Examiner finds the enormous improvement in the passing rate on the ACP test by Madison High School Algebra I students after Mr. Mitchell was replaced to indicate that students can be taught but Mr. Mitchell was not doing it.


(25)
From the testimony of Mr. Hamilton, Ms. Henderson, and Mr. Mitchell, the Hearing Examiner concludes that Mr. Mitchell was capable of teaching satisfactorily but he was not interested in doing so.  Mr. Mitchell's focus was on his coaching duties.  He saw himself more as a mathematics tutor for his athletes than as a mathematics teacher for all his students.  The Hearing Examiner finds that Mr. Mitchell (a) was not concerned about properly teaching his students, (b) was not concerned about improving his teaching skills, and (c) failed to perform his teaching responsibility in a satisfactory manner.

DISD'S CLAIM THAT MR. MITCHELL FAILED TO MAINTAIN RECORDS AS REQUIRED BY DISD POLICY
       


(26)
DISD policy required each teacher to maintain a gradebook in which each student's grades for each assignment or test is recorded.  The gradebook is available for review by the parents of each student.


(27)
Employer's Exhibit 15 is a photocopy of Mr. Mitchell's gradebook for the third six weeks of the second semester of the 1994-1995 school year.  The photocopy was made on or about May 8, 1995 by Mr. Hamilton.    


(28)
Employer's Exhibit 16A is a photocopy of Mr. Mitchell's gradebook for the third six weeks of the second semester of the 1994-1995 school year.  The photocopy was made on or after May 18, 1995.     


(29)
A comparison of Employer's Exhibit 15 and 16A shows that Employer's Exhibit 16A contains numerous entries for dates between April 3, 1995 and May 8, 1995 that are not in Employer's Exhibit 15.  The Hearing Examiner concludes and finds that Mr. Mitchell's gradebook was not up to date as of May 8, 1995.  He was more than one month behind in the entry of some data into his gradebook.


(30)
The Hearing examiner finds that Mr. Mitchell failed to indicate in the gradebook what each grade was for (such as homework or test score) as required by DISD policy. 


(31)
Mr. Mitchell testified as to the method he used to arrive at his 6 week average grade for each student.  However, when Mr. Mitchell's method of averaging is applied to the data in Employer's Exhibit 16A, the result is often different from what Mr. Mitchell has as the average grade on Employer's Exhibit 16A.  Mr. Mitchell's explanation for the discrepancies is that he gave certain students (such as older ones) extra points to help them pass the course and graduate or that he made errors.  


(32)
The Hearing Examiner finds that Mr. Mitchell did not apply a consistent grading policy.  The Hearing Examiner also finds that Mr. Mitchell did not maintain accurate and up to date records as required by DISD policy.         


III.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Mitchell's teacher term contract and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DOAC(Local) issued on July 2, 1982 (Employer's Exhibit 2).   


(6)
Mr. Mitchell's failure to improve his teaching techniques is good cause for his termination pursuant to DOAC(Local) page 1 of 3, number 3d.


(7)
Mr. Mitchell's incompetency in performing his duties as a mathematics teacher is a good cause for his termination pursuant to DOAC(Local) page 2 of 3, number 9.


(8)
Mr. Mitchell's failure to maintain an accurate and up to date gradebook pursuant to DISD policy and pursuant to the directives of Mr. Hamilton is good cause for his termination pursuant to DOAC(Local) page 1 of 3, number 1, DOAC(Local) page 2 of 3, number 5. 


(9)
Mr. Mitchell's retention as a mathematics teacher is detrimental to the best interest of the students of DISD and as such is good cause for termination pursuant to DOAC(Local) page 2 of 3, number 10.  


IV.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that (1) Mr. Mitchell was highly ineffective as a high school mathematics teacher, (2) he had no interest in improving his teaching techniques, and (3) he did not maintain an accurate and up to date gradebook as required by DISD policy.  The Hearing Examiner is also of the opinion that the retention of Mr. Mitchell as a mathematics teacher would be contrary to the best interest of the students of DISD.  For all of the above reasons, the Hearing Examiner finds and recommends that:
 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 13th day of June, 1998.







_______________________________







         SUSAN Y. CHIN
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