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Statement of the Case

Respondent, TOMMY ROBERTS, requested a hearing before a Certified Hearing Examiner to determine whether good cause exists to justify Petitioner, SAN BENITO CONSOLIDATED INDEPENDENT SCHOOL DISTRICT's recommended action to terminate Respondent's Term Contract of Employment.


Parties

Curtis B. Dyer is the Hearings Examiner appointed by the State Commissioner of Education.  


Petitioner, San Benito Consolidated Independent School District is represented by Ruben R. Pena, LAW OFFICES OF RUBEN R. PENA, P.C., 222 W. Harrison, Harlingen, Texas 78550.  


Respondent, Tommy Roberts is represented by Kevin O'Hanlon, O'HANLON & ASSOCIATES, 1200 Lorrain, Austin, Texas 78501.


Notice and Jurisdiction

There are no contested issues of jurisdiction in this proceeding.  


On Thursday, August 22, 1996, a closed hearing on this matter was convened before Curtis B. Dyer, TEA Certified Hearing Examiner appointed by the State Commissioner of Education, at the San Benito High School, San Benito, Texas.  The hearing was concluded on Tuesday, August 27, 1996, following receipt of Hearing Statements from both parties.


Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:


1.
Petitioner received an informal complaint (not through the established policy for a complaint of this nature) by Vera Brady, an employee (secretary to Tommy Roberts, Athletic Director/Head Football Coach) of the San Benito Consolidated School District alleging that she had been subjected to sexual harassment, which included foul, dirty and unwelcome language, sexual advances and perceived touching during "hugs"; as well as physical contact by the Respondent, thus creating a hostile work environment.  



2.
After Velma Brady's disclosure of her complaints against Respondent, Tommy Roberts to Joe D. Gonzales, Superintendent of Schools, Mr. Gonzales instituted a Title IX investigation.  The result of which was a letter dated May 10, 1996, to Respondent declaring it was Mr. Gonzalez' intention to recommend to the Board of the San Benito C.I.S.D. that Respondent's Term Contract of Employment be terminated for "Good Cause".


3.
On May 24, 1996, Respondent requested, pursuant to Tex. Educ. Code, Chapter 21, Subchapter F, the assignment of a Hearing Officer to consider the District's Notice of termination of Respondent.


Discussion

Respondent has been employed as Athletic Director/Head Football Coach of the San Benito Consolidated School District since January of 1987.


The Contract sought to be terminated was executed by the School District on March 20, 1996 and by Respondent on March 22, 1996.  The contract terms commenced on July 1, 1995 and continued on its face until June 30, 1997.  Respondent's previous contract with the District provided for overlapping terms with the current contract, as did Respondent's prior contract in 1993-94 and 1995-96.


The District Superintendent hand delivered the written "Notice Letter" to Respondent on May 10, 1996
 recommending the termination of Respondent's term contract for "good cause".


The "Notice" given to the Respondent is insufficient in that it fails to state in sufficient detail the causes for the recommendation to terminate Respondent, Tommy Roberts.  It does not provide Respondent with sufficient details to defend himself against the charges made; and does not advise Respondent of the nature of the witnesses' testimony the District intends to rely upon to establish "good cause" for termination of Respondent's contract.


The District's evidence establishes the Respondent, as Athletic Director for the San Benito Independent School District, has conducted himself for a period of several years with and toward the San Benito School District's athletic staff and coaches in an opportunistic and power-posture attitude, that is archaic and juvenile.  However, the evidence does not rise to the level of "good cause."


In order to terminate a term contract employee, the District must prove that the termination was for "good cause" as determined by the Board.  Tex.Educ.Code §21.211(a)(1).


 No single act or period of unacceptable conduct by Respondent was so egregious to cause the person(s) subjected to Respondent's conduct to pursue or file a complaint against Respondent (individually or collectively) through the established School District's policies and procedures.  


The actual events that caused the Title IX investigation by the Superintendent was the personnel conference between the Superintendent, Respondent and Velma Brady in which Respondent sought the support of the Superintendent in the termination and/or reassignment of Brady, as Respondent's secretary.  At this conference, Ms. Brady disclosed for the first time that she perceived she was subjected to Respondent's inappropriate conduct on several occasions.  Ms. Brady admitted initiating physical touching or conduct, i.e. "hugs", "good luck hugs" with the Respondent.  This conduct, initiated by Ms. Brady, eventually was the focal point for her complaint about Respondent's physical touching.  This conduct was considered to have evolved into conduct performed by Respondent with sexual overtures because of how he performed the "hug" as well as the liberties he took with how he "hugged".  Other unwelcome and uninvited periodic physical touching of other female athletic department staff members by Respondent was the result of participation in, or a tolerance of, or the ignoring of a general physical familiarity in the athletic department.  Virtually, all staff members participated in this "hugging" type of conduct.  The record is void of any evidence that any complaint was ever addressed to the proper district personnel prior to this complaint, which started with Velma Brady's reaction to Respondent's disclosure of his interest to terminate or reassign her as his secretary.  From the record in the case, it is clear that the first time Respondent had any notice that his conduct was regarded by the District as "inappropriate" was when the District proposed to terminate him in his termination "notice" letter.


Respondent has raised by objection consideration of any activity by Respondent beyond three hundred (300) days preceding the "events" - "conduct" relied upon by the Superintendent in his recommendation to the Board to terminate Respondent's contract.  Testimony of Respondent's conduct beyond 300 days was admitted for consideration due to the basis identified in the  District's "Notice" that Respondent's action had created a "hostile work environment".  Testimony establishes there had been no conduct by Respondent that was considered offensive since January of 1996.  All alleged offensive conduct toward Ms. Brady (and others even before that date) ceased in the spring of 1995.  The language used by the Respondent (as distinguished from "physical touching") did not rise to the level of good cause.  Language alone will not warrant termination absent formal notice and an opportunity to remediate.  There was no notice or complaint nor opportunity to cure.


From the record, the "complaint" regarding Respondent's conduct was the direct result of Respondent confronting the Superintendent about the inadequate personal job performance of his secretary, Velma Brady.  Respondent testified that he was considering seeking reassignment of Ms. Brady because of her attitude in failing to perform her job.  When the Superintendent addressed Velma Brady, in conference, about her job performance, Ms. Brady informed the superintendent of conduct by the Respondent that by definition included the terms "sexual" "physical touching" including the "brushing of her breasts".  The Superintendent reacted to Ms. Brady's report of Respondent's conduct by initiating an investigation under Title IX by reason of his concern that Velma Brady's comments about Respondent's conduct constituted potential sexual harassment charges.


The initial physical contact complaint(s) center around physical activity described as a "hug".  The central complaining witness in this matter admits initiating this physical contact with the Respondent as a "good luck hug" prior to football games in a spirit of unity, camaraderie and team support for the staff. This physical contact evolved into an activity that was wide spread in participation and occasion within the department.


Virtually all of the witnesses testified that the atmosphere in the coaching office was not a hostile one.  Respondent was a willing participant in this activity; as was virtually everyone on the athletic staff, coaches and non-coaching staff alike, including many of the witnesses.  The primary complaining witness, Ms. Brady, admittedly initiated the "good luck hugs" with the Respondent.  Ms. Brady was the initial and primary witness that perceived  Respondent's participation in the "hugging" developed into inappropriate physical contacts.  This "hugging" evolved into (as perceived by Ms. Brady) an opportunity Respondent seized upon to extend the physical conduct of hugging to include encounters with the outside dimensions of Ms. Brady's breast(s).  This conduct by the Respondent was perceived by the witnesses as sexual conduct or conduct with sexual overtures.  Other witnesses who participated in this same type of periodic hug with the Respondent described the experience similarly to Ms. Brady's.


Witnesses testified in isolated instances to other types of physical conduct by the Respondent that were unwelcome and uninvited by the witnesses.  These incidents were not so uninvited or unwelcome so as to compel the complainants to file any complaint to the appropriate school officials.  The hugging, and physical familiarity extended into birthday well wishing, holiday greetings, and acts of salutation at the beginning and end of various periods of time (school years, school holidays returns, etc.).  A "close family togetherness", "united team spirit" and "familiarity" had been accepted (with exceptions) among the coaching and athletic department staff that eventually evolved into the physical familiarity most frequently manifested in the so call "hugging".  It was Respondent's opportunistic touching or Respondent's method of hugging that was perceived by the witnesses as inappropriate, unwelcome, uninvited and of a sexual intent or innuendo.


There were occasions when Respondent was challenged and rebuked by several members of the female athletic department staff for his opportunistic "handsy" conduct .  Three (3) female members joined in this effort to inform Respondent of his unacceptable actions.  This same group was apparently instrumental in causing a letter to be written and delivered to Respondent's wife concerning Respondent's activities.  However, no such written or verbal complaint was ever made to anyone at the District Administrative level about Respondent's conduct through existing policy and procedure.  


The first actual complaint to the District level concerning Respondent's physical conduct that was considered offensive was by the witness, Velma Brady.  The occasion for Ms. Brady's complaint to the District Superintendent about Respondent's conduct was her response to the Respondent's complaint to the Superintendent about Ms. Brady's performance of her employment duties as Respondent's secretary and Respondent's consideration of asking that Ms. Brady be removed from that position, not his inappropriate physical touching conduct.  Because of the "sexual allegation" content of the information provided to the Superintendent by Ms. Brady at the time of the conference, the Superintendent rightfully was compelled to institute a Title IX sexual harassment investigation.


The Superintendent concluded from the Title IX investigation that he would recommend to the District that Respondent's contract be terminated for good cause.


                                                           
Recommendation

The record establishes that Respondent willingly committed and allowed profanity, off-color jokes and inappropriate language and acts within the Athletic Department.  This "loose" and "unrestrained" atmosphere was fertile soil for perceived and actual personal conduct to develop into an unacceptable level, and it did.  However, this conduct does not constitute Good Cause for termination of Respondent's contract.   


The record also establishes that the first time Respondent had any formal notice that his conduct was inappropriate was when the District gave him notice of the proposed termination of his contract.  At no time prior to the notice of proposed termination did the District confront the Respondent about his conduct and provide him an opportunity to remediate - correct his conduct.


It is clear that the burden for termination rather than nonrenewal is greater.  Mid-contract terminations are not to be undertaken lightly.  Unless the conduct complained about is so egregious as to pose a significant detrimental effect on the teaching missions of the district, the teacher should be given clear directions on what behavior is not acceptable and given a plan of corrective action that must be taken.  No complaint of Respondent's conduct ever produced a need for the District to take such action.


In order to terminate a term contract employee, the District must prove that the termination is for "good cause".  Tex.Educ.Code §21(a)(1).  No mechanical test can be applied for "good cause".  Basically, good cause means that convincing evidence support one or more reasons listed in board policies for employee termination.  The policies upon which the District relied upon were introduced in this case.  "Sexual harassment" and "Good Cause"  are not defined in the District's Policy.  The record in this hearing establishes the basis for the District's witnesses' testimony was something other than Respondent's perceived to be "sexually" motivated conduct.


By this proposal for decision, the Hearing Examiner recommends to the Commissioner to enter an Order that San Benito Consolidated Independent School District has failed to establish Good Cause for termination of Respondent, Tommy Robert's term contract.


After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, it is hereby RECOMMENDED that Respondent, Tommy Robert's contract not be terminated.

                                CURTIS B. DYER               


                 HEARING EXAMINER

    � The "Notice Letter" was over 30 days after their 1996-98 (latest) contract was formalized and over a month before the contact was to commence.  The hearing on the matter began in the month after the 1996-98 contract commenced.





