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RECOMMENDATION:
It is recommended that Dallas ISD not terminate the Probationary Contract of LEUAN JONES


FINDINGS OF FACT
1. After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact)

1. References are to the transcript which consists of multiple volumes.  For example, ATR / A refers to the transcript for the Hearing held on September 21, 2001.  

1. LEUAN JONES (JONES) taught in the DALLAS INDEPENDENT SCHOOL DISTRICT (DALLAS) from 1988 through 1997.  JONES returned to DALLAS in 2000-2001 and was assigned to Edna Rowe Elementary School (AEdna Rowe@).

1. JONES was employed by DALLAS pursuant to a Teacher Probationary Contract of July 26, 2000.

1. JONES was, at all material times a third grade teacher at Edna Rowe.

1. JONES received a Letter of Reprimand on November 16, 2000, concerning an incident which happened in the classroom on November 9, 2001.  DISD Exh. 3, Attach. E, (11/09/00 Statements)
1. JONES continued to teach in the classroom until approximately January 24, 2001.

1. JONES was noticed for termination by a letter dated March 26, 2001, and delivered April 11, 2001, alleging the same incident that occurred on November 9, 2000.  DISD Exh. 4
1. The Termination Letter came five months after the alleged incident for which JONES had already been subjected to adverse employment action and was permitted to continue to teach in the same classroom.

1. The March 26, 2001, letter, DISD Exh. 4, was received by JONES, which placed her on administrative leave and recommended that her employment be terminated for good cause.  The recommendation was made under the following Board policy provisions:

Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local #1)

Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)

Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:

a.
Creating a climate for learning in the classroom (DF-Local #3(a))

Physical or verbal abuse of students, parents, co-workers, or other persons.  (DF-Local #12)

Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  (DF-Local #20)

Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)

Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)

Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee=s job description or local Board policy.  (DF-Local #29)

Any other reason constituting Agood cause@ under Texas law (DF-Local #32)

1. Furthermore, the March 26, 2001, letter recommended termination for these specific reasons:

You made demeaning and inappropriate remarks to young and impressionable students in your classroom.

The school has received several complaints from concerned and angry parents relating to your inappropriate conduct with the students.

Your insubordinate conduct as expressed through your refusal and/or delay in cooperating with District investigators regarding the investigation of your alleged misconduct.

You gave conflicting statements regarding your recollection of the events being investigated.

As  a result of your misconduct, the principal has lost confidence in your ability to conduct yourself in an appropriate and professional manner befitting an elementary teacher.

1. On April 12, 2001, JONES requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  Robert C. Prather, Sr., was notified on April 19, 2001, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute.  The assignment was accepted on April 19, 2001.

1. On April 20, 2001, a Pre-Hearing was held.

1. The Parties waived the Hearing through October 15, 2001.  H. Exh. 1-4
1. On September 21, 2001, the hearing in this matter was commenced as a Closed Hearing and was completed on September 21, 2001, with both parties in attendance represented by counsel.

1. JONES has had an exemplary teaching career; having received Evaluations of AClearly Outstanding@ five (5) years out of the past seven (7) years that she has been evaluated.  The 1995-96 Evaluation was AExceeds Expectations@ and the 1996-97 Evaluation was AMeets Expectations@ which was the highest rating possible.  JONES Exhs. 3, 4, 5, 6, 7
1. There were 22 students in JONES= class.  

1. On Thursday, November 9, 2000, JONES stated to her misbehaving students that the students were Aacting like smart asses and if they did not change what they were doing, they would end up as pimps, prostitutes, drug dealers, and with lots of babies.@  Tr. 
1. The class was talking and misbehaving when JONES made the statements.  DISD Exh. 6A, Michelle Depo. p. 9, l. 4-7
1. According to Tiffany, JONES was mad because the class was not doing what they were supposed to, weren=t lining up quietly, weren=t following the rules.  DISD Exh. 5A, Tiffany Depo. p. 32, l. 18-33, l. 2
1. The class was not being quiet because a number of the students had decided that they did not want to mind JONES anymore.  DISD Exh. 5A, Tiffany Depo. p. 33, l. 20 to p. 34, l. 20
1. On Monday, November 13, 2000 (JONES was not in class on Friday), at the beginning of class, JONES apologized to the students in her class and to at least one of the parents of one of the students.  Tr. 208, l. 15 to 209, l. 22; 262, l. 13 to 264 l. 11  Reference to this apology was not included in Investigator Graham=s report.  It was not considered by Hooper in the actions which she took against JONES.  Tr.
1. Later, on November 13, 2000, JONES, when asked about the November 9, 2000, statements, repeated the substance of these statements in Paragraph R to Principal Deri Hooper and Assistant Principal Alyssa Peraza.

1. JONES also told Hooper and Peraza that the students were defiant, belligerent, and did not care.

1. JONES told Hooper and Peraza that she had never seen such parents or students like these before.  Tr. 297, l. 7 to 211, l. 7
1. Michelle H., Tiffany B., and Brian T. heard JONES make the statements similar to that referenced in Paragraph R.

1. Edwina Hill, a parent, was very upset about the statements made by JONES and reported her concerns to Hooper.

1. On Thursday, November 16, 2000, Hooper gave JONES a written Letter of Reprimand to refrain from abusing students, implementing an effective discipline and instructional plan, and attending a discipline management workshop.  DISD Exh. 3, Attach. E
1. On December 11, 2000, JONES admitted making the statements referenced in Paragraph R to DALLAS Investigator Sophia L. Graham.

1. On December 11, 2000, Investigator Graham told JONES that Graham needed to speak with all the students.  Tr. 51, l. 12-14  However, Graham did not know how many students were in JONES= class.  Tr. 67, l. 10  Graham only talked to four or five students and the parents of those four or five students out of a total of approximately 22 students.  Tr. 67, l. 17-68, l. 3
1. Neither Principal Hooper, Investigator Graham, nor anyone else at DALLAS is known to have talked with all of the children in the class and all of the parents of all of the children in the class about the statements of November 9, 2000, the teaching conditions, and JONES.  Tr. 185, l. 22-187, l. 6
1. Graham authorized JONES to fax a written statement to Graham.  Tr. 237, l. 2-22
1. JONES= written statement dated December 14, 2000, outlined the substance of the incident of November 9, 2000, but did not contain all of the specific factual remarks that JONES made to Investigator Graham on December 11, 2000.  DISD Exh. 3, Attach. H, Tr. 53, l. 4-24
1. Graham would have reached the same conclusion based upon JONES was alleged to have said in the classroom and what the parents were reporting to the investigator, regardless of what JONES may have put in a written statement.  Tr. 76, l. 13-77, l. 2
1. What JONES had written in the statement of December 14, 2000, did not change Graham=s conclusions since JONES had already made an oral statement to Graham.

1. JONES had received a Letter of Reprimand on November 16, 2000, DISD Exh. 3, Attach. E, which was an adverse employment action, prior to Graham=s completing her investigation of December 31, 2000.

1. Principal Hooper

1. Did not know JONES had taught multi-racial classes before, Tr. 148, l. 9014
1. Did not know JONES had taught 10 years instead of 20; Tr. 174, l. 17-176, l. 16
1. Knew JONES had apologized to her class and at least one parent, but did not consider it and did not tell Investigator Graham; Tr. 159, l. 204, 163, l 10-164, l. 16, 210, l. 16-24;
1. Was not aware of JONES= prior evaluations, which were not significant to Hooper; Tr. 176, l. 11-24
1. Was not aware of JONES= health problems; Tr. 179, l. 23-25
1. Did not want to consider the background leading up to the events of November 9, 2000;  Tr. 210, l. 8024, 231, l. 13-133, l. 1
1. Did not know JONES was on a probationary contract.  Tr. 178, l. 23
1. JONES did not violate Hooper=s written Letter of Reprimand dated November 16, 2000, because she did not fail to implement an effective discipline management plan, she did not emphasize negative reinforcement for disciplining students, and she did not fail to manage her students in a professional manner.  Tr. 218, l. 7 to 222, l. 19
1. No written notice has been given to JONES of her having failed to comply with any of the directives of the Letter or Reprimand of November 16, 2000, DISD Exh. 3, Attach. E.

1. The evidence is neither compelling nor sufficient to establish that JONES did not comply with the requirements of her Letter of Reprimand of November 16, 2000.

1. There is not credible evidence of JONES again making the statements or using the language which she used on November 9, 2000.

1. Hooper stated that if JONES complied with items 1 to 5 in the Letter of Reprimand of November 16, 2000, then JONES would still be teaching, even though she used the words on November 9, 2000, that she did, assuming that such conduct was not repeated.  There is no credible evidence of such conduct having been repeated.  Tr. 187, l. 7-23
1. There were problems with a number of students in this class, which were known by other teachers and some staff.  JONES Exh. 10 reflects efforts on the part of JONES to communicate with a student, with the parents, and with the administration to deal with discipline problems.  Tr. 197, L. 7 - 198, L. 5; 256, L. 11 - 261, L. 13  Principal Hooper was not aware of the problems.  For instance, on November 13, 2000, when Ms. Gonzales was sent to Aobserve,@ she too had trouble with Lamarcus H. and referred him to the principal=s office.  JONES Exh. 10; Tr. 212, l. 13 - 213, l. 10  Apparently, this conduct continued after JONES was gone after January 24, 2001, with the same students in other classes.  However, there did not seem to be success with certain students.  

1. There is no evidence of JONES= statements or conduct of November 9, 2000, being racially motivated or intending to discriminate against anyone.

1. JONES has taught for 11 years, 10 of those years being with DALLAS, including classes in which there have been numerous minority students.  Tr. 215, l. 11 - 216, l. 9
1. Hooper did not review the past evaluations of JONES, like JONES Exhs. 2 to 7.  Tr.
1. Hooper did not tell Graham that JONES had made an apology.  In Hooper=s mind, the apology did not make any difference.  Tr. 173, l. 14-22  However, it is some indication of JONES= regret about the incident and attempt to deal with the consequences of her mistake in a professional manner.

1. JONES continued to teach the class until January 24, 2001.  There was no action taken in the spring of 2001 not to renew JONES= contract.  Tr. 177, l. 15
1. No notice to not renew JONES= contract was provided to her.

1. JONES was in pain due to a hip problem.  She had hip replacement surgery in July 1997 that was acting up.  She had a second surgery in the Summer 2001.  Tr. 195, l. 9 - 196, l. 25
1. Some parents requested that their children be transferred to another classroom due to the students being split up into other classes when JONES was out on medical leave, not because of JONES or the incident of November 9, 2000.  Tr. 184, l. 20 - 185, l. 21; 188, l. 12-23
1. From the first day of class, JONES attempted to involve the students in decision making, setting the rules for conduct, and encouraging them to abide by those rules.  Tr. 198, l. 9 - 200, l. 4
1. Students learn from JONES.  DISD Exh. 7A, Brian Depo. p. 14, l. 16-19
1. JONES wanted the students to do their work.  DISD Exh. 7A, Brian Depo. p. 21, l. 17-23 through p. 22, l. 8
1. JONES made attempts to notify the parents and get them involved, with little success.  Some parents came to the class instead of scheduling a conference and disrupted class.  For instance, a parent stood up for the child who had cheated on a spelling test (the whole class knew that student had cheated), and another parent threatened JONES in class.  Tr. 200, l. 5 - 203, l. 7; 216, l. 24 - 217, l. 6
1. JONES requested assistance and suggestions from the other 3rd grade teachers as well as requested the training and information related to the Boys Town Plan.  DALLAS did not provide JONES with the Boys Town Plan information.  Tr. 169, l. 14 - 170, l. 19; 221, l. 8 - 222, l. 11
1. Brittany, Swanique, Lamarcus, and Keitleroy were often talking, getting up, moving about the room, talking back to the teacher, and being discipline problems.  On occasions they were sent to the principal=s office.  DISD Exh. 5A, Tiffany Depo. p. 18, l. 10 to 25, l. 21
1. JONES tried to make the classroom a good place to learn, which was made difficult by the students who kept talking and playing around.  DISD Exh. 6A, Michelle Depo. p. 17, l. 15-19
1. Some students were a problem almost daily and occasionally would be sent to the principal=s office.  DISD Exh. 6A, Michelle Depo. 19, p. 20, l. 10
1. Tiffany is a problem in the new teacher, Ms. James= class.  DISD Exh. 6A, Michelle Depo. p. 22, l. 12-15
1. JONES, as well as other teachers, have worked with the students to have them learn to walk in a straight line.  DISD Exh. 7A, Brian Depo. p. 9, l. 24 to p. 10, l. 4, p. 20, l. 10 to l. 23, p. 17, l. 18 through p. 18, l. 14
1. On an occasion in January when the students were walking in circles to learn to walk in a straight line, they had the opportunity to have their jackets on and JONES was outside the portable building with the students.  DISD Exh. 7A, Brian Depo. p. 11, l. 2 to p. 12, l. 24, p. 19, l. 2-24
1. Sometimes JONES would blow a whistle to get the students= attention at the front of a class or line, but not in a student=s ear.  DISD Exh. 7A, Brian Depo. p. 21, l. 2-16
1. Michelle does not know what the word Aprostitute@ means, but does know what a drug dealer is.  DISD Exh. 6A, Michelle Depo. p. 12, l. 13-20
1. Michelle has heard the word Ashit@ on the radio. as well as from other teachers and second graders using the word, which means trash or trash talking.  DISD Exh. 6A, Michelle Depo. p. 21, l. 11 through p. 22, l. 8
1. The words used by JONES of Aprostitutes,@ Asmart ass,@ Adrug dealers,@ Apimps,@ and Ahaving lots of babies,@ and the alleged words Adamn@ and Ashit@ were words that Tiffany had heard used at her friend=s house quite often and she did not know what they meant.  DISD Exh. 5A, Tiffany Depo. p. 30, l. 27, 10 to 32, l. 9
1. Hooper as well as Graham did not want to consider and did not want as a part of any statement from JONES the background and classroom conditions leading up to the statements made November 9, 2000.  Tr.
1. JONES requested a transfer, consideration of which was stalled, delayed, not considered, for a long period of time, then returned to Hooper for determination, who denied the request.  Tr. 241, l. 1 - 243, l. 18
1. Assistant Principal Peraza twice came to the classroom and spoke to the students about discipline problems.  Peraza acknowledged that some students would have been sent to an alternative school if they did not shape up and told the students that.  Tr. 260, l. 19 - 261, l. 13
1. DALLAS did not establish any other facts or incidents which were serious enough to constitute good cause or jeopardize the employer-employee relationship.

1. JONES did not give conflicting statements regarding the events of November 9, 2000.

1. JONES complied with Investigator Graham=s request for a written statement.  It did not contain all the specifics that Graham wanted.  Likewise, Graham did not want JONES to put in all the details that JONES wanted.

1. The evidence does not establish or support the various allegations about Awalking outside in the cold of January 2001.@

DISCUSSION
1. DALLAS has not established good cause to terminate JONES= Probationary Contract.

1. To terminate JONES= Contract, DALLAS must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.

1. Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE ' 21.104 (Vernon's Supp. 1999).

1. As stated in Kinsey v Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined Agood cause@ as:

AGood cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.   An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.@
Lee-Wright, Inc., v Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ)

AGood cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.@
1. Up until the November 9, 2000, statements, JONES had a commendable teaching record.  There is no evidence of statements like this being made before or after this incident.

1. These statements occurred in a setting where JONES was apparently stressed and experiencing physical pain.  She had a class which other teachers and staff recognized contained a number of problem students.  These problem students had been together since they had started school.  It is interesting to note that Tiffany, one of the problem students, admitted that the students had decided to no longer mind JONES.  Now and then children are going to misbehave, but the students who testified by video deposition themselves recognized the disruptiveness of the other students and the problems it created for learning in the classroom.

1. DALLAS apparently had not provided the training to JONES to deal with these students, much less inform her of the history of these students.  Instead of a day and a half in training in the Boys Town method, she may have received an hour to an hour and a half.  The materials which she requested related to Boys Town were never provided to her.  While the main trouble-making students were continually admonished, being sent to the principal=s office, notes were being sent home, and/or parents were called, the conduct continued.  Apparently no more severe action was taken by staff than to admonish the students and send them back to apologize to JONES.

1. The students= conduct continued in other teachers= classes after JONES was no longer there.  

1. In addition, JONES continued to teach the majority of these students for approximately another two months after the November 9, 2000, incident.  Her teaching, as well as her conduct, apparently, was then not a threat to the students.  While some students were transferred out of her class, it was not because of JONES= conduct in class.  These students were transferred because of the absences of JONES and the students being assigned to other classes during her absences with her medical problems.

1. JONES complied with the November 16, 2000, Letter of Reprimand.  There appears to be some difference in testimony concerning the position of Principal Hooper as to compliance with the letter.  However, JONES has an explanation for the items claimed as a deficiency by Principal Hooper.  For instance, item 5 is the attendance of a workshop.  JONES was planning to do this after the holidays, but was then placed on leave.  JONES= explanations are not contradicted.

1. JONES appeared to be trying to work with the students and to include the students in the rules and discipline in her class, and had from the first day of class.  She consulted with other teachers.  Additionally, other teachers came to her with questions and used her ideas in their teaching.

1. The November 9, 2000, statements are unfortunate.  There are other ways to present more appropriately the concept of needing to learn and better oneself.  JONES recognized that immediately.  She stated she was upset and sorry.  She apologizes to her students their parents, and to the principal.  She explained to the students what she was trying to get them to do and the reasons for her frustration and that she was wrong.  It was an isolated incident.  The teacher was regretful and continued to teach.  Principal Hooper stated that JONES would still be teaching if JONES complied with the November 16, 2000, Letter of Reprimand.  The incident was not so serious as to constitute good cause and did not justify the termination of JONES.  

1. It is unfortunate that these verbal terms are not new to these children.  They have heard them from friends, friends= families, and other students.  Although they do not necessarily know what they mean, it is still unfortunate that they are familiar with them.  That does not give JONES the freedom to use those terms as a part of her teaching.  But, again, they are not serious enough to constitute good cause and for her termination.

1. Investigator Graham stated that she wanted a written statement because Graham may not remember what was told to her orally.  However, if the witness does not remember, then Graham claims the witness has made a false statement.  Graham=s memory may be faulty, but the witness= memory cannot be faulty without it being construed as a false statement.  If the written statement is not the same as the oral statement as recalled by Graham, then the witness has made a false statement.

1. JONES= conduct in relation to the investigator and the investigation of the November 9, 2000, incident was not insubordinate.  She did not refuse to cooperate and did not delay in cooperating with the DALLAS Investigator.  JONES= alleged conduct that might be considered to be a refusal to submit a written statement was justified, particularly considering that the DALLAS and its Investigator did not want to include the information JONES wanted to provide about the incident and DALLAS only wanted it to state what DALLAS wanted.  JONES= account of the conversations about the incident, including with the Investigator, and the conduct of those meetings is uncontradicted.

1. DALLAS has failed to establish the specific reasons for the termination of JONES.  There is no evidence of JONES making the statements or using the language again.  

1. Students themselves acknowledged that they were disobedient, talked back, cut up, wandered around the room, disrupted class, threw pencils, failed to deliver JONES= notes to the parents, fought, and called each other names.

1. The students testified by video that either (1) they did not know the meaning of the words used by JONES, or (2) had heard the words from other students, including 2nd graders, in friends= homes, and on the radio.  

1. Tiffany said the students, at least her friends, had already decided not to mind JONES.

1. JONES is to set an example and the incident of November 9, 2000, is not to be condoned.  However, the evidence does not show that this was such an event and use of terms that this one-time incident would be damaging to the students.  Michelle and Brian acknowledged that JONES tried to make the class a good place to learn, but that many of the students were disruptive and made it difficult to learn.

1. After January 24, 2001, even with another teacher, like Ms. James, Tiffany and other students were still getting up and walking around and continued the same disruptive conduct.

1. The evidence of Brian and of JONES is persuasive that teaching the students to walk in a straight line did not occur without the presence of JONES, did not occur in cold weather in which the students did not have the opportunity to wear coats or sweaters, and did not always include all of the students.

1. There are other classes which engaged in the same type of exercises.

1. While JONES did not have permission to leave the building to call her attorney, the circumstances mitigate the situation .  JONES was confronted by a police officer claiming that JONES was lying, demanding that she sign a statement in the manner that the police officer wanted, with the information JONES wanted to include and was denied the privacy to have a conversation with legal counsel.  In addition, her students were under the supervision of the staff member who came to her classroom and was caring for the students when JONES was called out of her classroom to the meeting with Investigator Graham and Principal Hooper.

CONCLUSIONS OF LAW
After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, Briefs submitted, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

1. Jurisdiction in this case is proper under Texas Education Code, Section 21.104(a)(2).

1. DALLAS does not have good cause to terminate JONES= Probationary Contract of employment.

1. The reasons for DALLAS's suspension and termination of JONES were not so serious that remediation was not possible.  JONES complied with the November 16, 2000, Letter of Reprimand and its plan.

1. JONES= conduct does not rise to the level of acts and conduct that violate the terms and provisions of JONES= Contract, DALLAS School Board policy, and the Code of Ethics.

1. DALLAS's decision to terminate JONES' Contract was not and is not supported by evidence of her failure to perform as claimed.

1. JONES has not failed to perform as an ordinary employee would in the areas referenced herein.

1. The evidence and documentation of JONES= conduct are not inconsistent with the Code of Ethics for Teachers in the State of Texas, as well as DALLAS School Board policies.

1. Considering all of the evidence and circumstances surrounding each of the allegations, DALLAS has failed to prove that there is a basis for termination, except for the November 9, 2000, statements.  Additionally, the November 9, 2000, statements are not good cause for terminating JONES.  It was a one-time incident for which JONES was sorry, embarrassed, and apologetic.  She received a Letter of Reprimand with which she complied.  Principal Hooper stated that JONES would still be teaching if she complied with the November 16, 2000, Letter of Reprimand, which JONES did.

1. In these circumstances, JONES= statements on November 9, 2000, were not serious.  JONES= conduct does not constitute failing to perform as an ordinary employee would under all the circumstances.  JONES= conduct is not inconsistent with the continued existence of the employee-employer relationship.

RECOMMENDED RELIEF
After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:

LEUAN JONES Contract should not be terminated by Dallas Independent School District.

SIGNED AND ISSUED this _______ day of October, 2001.
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