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DECISION OF THE HEARING EXAMINER

Background
After hearing the evidence, it is clear that the allegations primarily center upon Ms. Kirby’s failure to comply with various administrative matters.  Substandard performance by either Ms. Kirby or her students is not involved as a ground for her proposed termination.  Furthermore, a personality conflict developed during the period in question between she and an assistant principal that exacerbated the situation.  

Ms. Vanessa Kirby taught a second grade class at Anson Jones Elementary School (“Anson Jones”) during the 1999-2000 school year.  At that time, she was working under a probationary contract, as she was considered a “new” teacher in the Dallas Independent School District (“District”).  She actually started her teaching career at Anson Jones in the spring of 1999,  where she was a first grade teacher.  At the end of that semester, Ms. Kirby resigned, hoping to find a teaching position closer to her home in Mesquite, Texas.  Before resigning, she had been offered a contract for the next year at Anson Jones.  

During her first semester of teaching in the spring of 1999 at Anson Jones, she was not required to prepare an Instructional Improvement Plan (“IIP”) nor was she given a summative conference at the end of the year by school officials.  This ultimately led to some confusion that ultimately played a role in the events in question in this matter.  It is unclear from the record whether she was required to attend any new teacher orientation classes or support training courses that first semester.

After the 1999-2000 school year started, and upon failing to locate a teaching position near her home, she reapplied to Anson Jones Elementary, where she resumed work on or about September 21, 1999.  This was approximately six weeks after the other teachers at Anson Jones had reported.  It was also after the new teacher orientation meetings had been held.  Although given a new teacher handbook, Ms. Kirby was unsure whether she was considered to be a “new” teacher, insofar as the amount of staff development hours she was to achieve.  This uncertainty as to whether she was a new teacher or an experienced teacher was a result of her having just taught at Anson Jones the previous semester.  

No one in a position of authority at Anson Jones had ever had any previous experience with a situation like this one nor did the District’s personnel office give her any definitive guidance on the issue.  Shortly after she returned to Anson Jones, she understood that she would satisfy all of her staff development hourly requirements if she completed 14 hours of study, which reflects a fundamental misunderstanding on her part in several respects of what was required of her.  The failure of Ms. Kirby to obtain the required hours was one of the grounds for her proposed termination. 

Even though a considered “new” teacher by the District for purposes of staff development hours, Ms. Kirby was treated as an experienced teacher in several other respects.  First, she did not have any official observances by her superiors until January 2000.  Over the following three months, she then had a total of three “official” observances and one “unofficial” observance.  On two of those observances, she did not have her lesson plans readily available for review, although there is no question about her maintaining them;  the more pertinent question is whether the plans were generally acceptable.  The plans were presented to the observer shortly thereafter.  Secondly, with respect to those lesson plans, school officials evaluated them as if she had been preparing them for quite some time.  (Tr. 327).  Finally, they assumed she had gone through a summative conference and gave her no guidance on what to do at the session or what to bring to it.

When Ms. Kirby finally had her first-ever summative conference on April 5, 2000, she was given barely a few minutes notice, as well as being told no more than to bring her “documentation/evaluation” materials.  The persons conducting the conference apparently assumed Ms. Kirby had experienced a summative conference in the past and she knew what to expect during the conference.  

When Ms. Kirby arrived without any supportive materials, she was told to return to her classroom to get “whatever she needed” to support her IIP.  Ms. Kirby returned with only her lesson plans.  Even though she apparently had journals, portfolios and other evidence of her students’ work in her classroom, Ms. Kirby was not sure what was required to be presented.  At this point, her appraiser did not suggest that she needed to bring journals, portfolios, etc., choosing, instead, to give her a “less than expectation” rating on the assumption that such evidentiary or supporting material did not exist, which the appraiser knew, or should have known, was not the case.

One of the other grounds for her termination was her “excessive” absenteeism.  At the time of her summative conference on April 5, 2000, she had 7½ days of absences.  The average number for teacher absences at Anson Jones for the prior year had been 5 days.  In this context, the state provides for 5 days of absences and the District allows for another 5 days, before a teacher’s pay is impacted.

On May 10, 2000, the District issued a letter of proposed termination to Ms. Kirby.  (Employer’s Exhibit 1).  The letter stated that she violated the following District policies:

(1)
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local #1).  

(2)
Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:  

a.
Creating a climate for learning in the classroom.  (DF-Local #3(a)).

(3)
Inefficiency, incompetency, or inability to perform assigned duties.  (DF-Local #13).

(4)
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  (DF-Local #20).

(5)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  (DF-Local #24).

(6)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25).

(7)
Failure or refusal to timely submit or account for all grades, reports, school equipment, or other required items.  (DF-Local #26).

(8)
Failure or refusal to fulfill duties and responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy.  (DF-Local #29).

(9)
Excessive absences, tardiness, or job abandonment.  (DF-Local #31).

(10)
Any other reason constituting “good cause” under Texas law.  (DF-Local #32).

With regard to the above policy violations, the letter then stated that the following deficiencies of Ms. Kirby provided the basis for the above violations:

· lack of classroom management skills, including failure to maintain and submit lesson plans;

· failure to comply with District safety rules on January 10, 2000;

· failure to meet expectations on Instructional Improvement Plan;

· failure to submit a grade book on January 2, and March 6, 2000 during observations;

· failure to submit end of six weeks grades in a timely fashion; and

· excessive absences and excessive tardiness throughout the year.

Ms. Kirby contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code (“Code”).  A hearing on the merits was held on September 12, 13, 20 and 21, 2000.  The District was represented by Ms. Sonya D. Hoskins, while Ms. Kirby was represented by Mr. James P. Barklow, Jr.

Five witnesses presented testimony, which resulted in a record of 825 pages.

A.
For the District:

(1)
Ms. Rose Polk —

Second grade teacher at Anson Jones, who was also the staff development coordinator for the school.

(2)
Ms. Joan Merkledove —
Assistant Principal at Anson Jones

(3)
Ms. Esther Contreras —
Assistant Principal at Anson Jones

(4)
Dr. Linda Soliz —

Principal at Anson Jones

B.
For Ms. Kirby:
(1)
Ms. Vanessa Kirby —

Second grade teacher at Anson Jones who was also called as an adverse witness by the District.


Chronology and Key Exhibits
The Findings of Fact in the next section are numerous due to the number of matters raised by the allegations.  The following is provided to make it easier to follow the events in question, because the Findings of Fact are grouped according to subject matter and are not necessarily in chronological order.

  
date

comment





exhibit
09/21/99
Ms. Kirby resumes teaching at Anson Jones



11/15/99
Her IIP finalized

01/10/00
Walk-through by Ms. Contreras during 

Employer’s Ex. 11

Ms. Kirby’s planning period

·  Unsafe supervision of students

01/12/00
Ms. Kirby’s written response
to above

Employee’s Ex. 2

01/20/00
First observation of Ms. Kirby by


Employer’s Ex. 12

Ms. Contreras





Employee’s Ex. 5

·  lesson plan and grade book unavailable

·  students on task and other matters 

    generally adequate

03/06/00
Second observation of Ms. Kirby by 


Employer’s Exs. 13, 14

Ms. Contreras

·  lesson plan and grade book

   again unavailable

·  teacher not prepared

03/10/00
Ms. Kirby brings lesson plans to Ms. Contreras
Employer’s Ex. 19

·  first time anyone at Anson Jones

   discusses the lesson plans with 

   Ms. Kirby that school year

03/14/00
Incident on campus where possible shots were 

heard, alarming some teachers and students.

03/27/00
Ms. Contreras does memo to Ms. Kirby 

Employer’s Ex. 15

about not maintaining control of students 

and inciting them in the “shots” incident.

03/28/00
Campus faculty meeting where crises plan discussed

·  Ms. Kirby first gets copy of plan

03/31/00
Ms. Kirby absent; leaves detailed lesson plan
Employee’s Ex. 16

for substitute

04/05/00
Observation by Dr. Soliz in the morning

Employer’s Ex. 6

Ms. Kirby’s summative conference by

Employer’s Exs. 20, 22

Ms. Contreras in the afternoon

04/19/00
A fight supposedly occurs near portables.

Ms. Kirby asked by another teacher to make 

the call to the office.

Ms. Kirby provides response to Ms. Contreras’
Employee’s Ex. 3

memo concerning incident involving possible

shots.

04/25/00
Ms. Contreras prepares memo about the fight 
Employer’s Ex. 17

incident on 04/19/00.  She accuses Ms. Kirby 

of again inciting the students.

Ms. Kirby fails to sign out at the end of the day.

04/26/00
Ms. Contreras prepares memo about Ms. Kirby’s
Employer’s Ex. 18

failure to sign out.

05/10/00
Ms. Kirby is given proposed termination letter
Employer’s Ex. 1

and she is suspended.

05/17/00
Memo by Anson Jones administrator to District
Employer’s Ex. 12

about Ms. Kirby’s staff development hours.


Relevant Testimony and Findings of Fact


After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:


General Background
1.
Ms. Kirby was a student teacher at Cowart Elementary School for the fall semester of 1998.  (Tr. 106).  She had daily experience that semester preparing lesson plans for fourth grade and kindergarten classes.  She prepared her lesson plans in a long and detailed format, with them sometimes amounting to two or three pages.  (Tr.  107-08).

2.
In January 1999, right after graduating from the University of North Texas, she started teaching a first grade class at Anson Jones.  (Tr.  15, 108-09).  Dr. Linda Soliz was the principal at Anson Jones at that time, while Ms. Esther V. Contreras and Ms. Joan Merkledove were the assistant principals.  The latter was Ms. Kirby’s supervisor that initial spring semester.  (Tr. 15).

3.
The lesson plan format used at Anson Jones was a booklet known as an “Instructor Daily Planner,” which was a more concise and different format than Ms. Kirby had used at Cowart Elementary School.  On two adjoining pages in the Daily Planner, there were 35 small blocks of space in which to record the lesson plans.  The two adjoining pages encompassed five work days, with each day having seven blocks allotted for the instructional periods during that day.  (Employer’s Exhibit 19).  Very little space was effectively provided for the six minimum categories of information required by the District to be placed in the blocks for each period of instruction.   (Employer’s Exhibit 5, p. 26).  It would seem that only after a new teacher had some extensive experience at completing the lesson plans in this format, and perhaps only after being given some guidance and/or practical instruction on how to do it, could a new teacher become sufficiently proficient at preparing lesson plans that, out of space considerations, emphasized brevity.

4.
Ms. Kirby was never given that type of assistance at Anson Jones by the principal or any of her assistants during the 1999-2000 school year.
  Ms. Merkledove acknowledged that the evaluation of a teacher’s lesson plan is pretty subjective and that there is no District-wide standard evaluation criteria for the appropriate way to complete them.  As long as the six elements are contained in the plan, it is up to the individual appraiser to rate how effectively such was done.  Moreover, since there are no real courses or workshops available to a new teacher that would help them in this regard, it is apparently up to a teacher to seek out help on how to do them.  (Tr. 500-01).  After the summative conference in 2000 where the completeness of some of the days in her Daily Planner was criticized, Ms. Kirby sought help from a fellow new teacher, Ms. Rodriguez.  (Tr. 89, 130).  

5.
During the spring semester in 1999, Ms. Kirby was not required to prepare an IIP.  Moreover, Ms. Kirby was not given a summative conference at the end of her first semester of teaching.  (Tr. 111).

6.
 Ms. Kirby resigned from Anson Jones at the end of the spring semester in 1999 because she desired to get a teaching position in Mesquite or Garland, which was much closer to her home than Anson Jones.  (Tr. 111).  Prior to her resignation, Ms. Kirby had been offered a contract at Anson Jones for the 1999-2000 school year.  (Tr. 113).  Ms. Kirby was at Anson Jones long enough during the spring semester of 1999 to have had a summative conference.

7.
When Ms. Kirby returned to Anson Jones on or about September 21, 1999, she had a brief conference with Dr. Soliz and Ms. Merkledove, where they outlined their expectations for Ms. Kirby.  (Tr. 387, 396, 746).  While Dr. Soliz could not recall specifically what she told Ms. Kirby on that occasion (Tr. 775), she believed that she stressed to Ms. Kirby the usual general concerns about good teacher performance, discipline management, maintenance of lesson plans, and good attendance.  (Tr. 77).  After the conference, Ms. Kirby was then assigned to be a second grade teacher at Anson Jones for the 1999-2000 school year.


A Mentor for Ms. Kirby
8.
For the 1999-2000 school year, Ms. Contreras, as an assistant principal, had supervisory responsibility for the teachers in pre-K through the third grade, while Ms. Merkledove, the other assistant principal, was responsible for grades four through six.  (Tr. 407, 701).  Thus, Ms. Contreras was also the appraiser for Ms. Kirby in the 1999-2000 school year.  Since Ms. Kirby was considered by the District to be a “new” teacher because she was on a probationary contract, Ms. Contreras assumed, on the basis of past practices at the school, that Ms. Kirby must have been assigned a teacher-mentor to whom she could turn for day-to-day guidance, if necessary.  Yet, even though she was Ms. Kirby’s supervisor, she could not recall the name of Ms. Kirby’s teacher-mentor.  (Tr. 696-97).  Moreover, Ms. Merkledove could not recall if either she or Dr. Soliz ever assigned a mentor to Ms. Kirby in their initial conference with her on or about September 21, 2000.  (Tr. 412).  Dr. Soliz, on the other hand, testified that she assigned Ms. Kumpe to be Ms. Kirby’s mentor at the above referenced meeting where Ms. Merkledove was present.  (Tr. 779-81).  Ms. Kumpe was the grade level chair for the second grade at Anson Jones.  (Tr. 76).  If such an assignment was made, which is questionable, Ms. Kirby was never told by anyone that she had a mentor nor was Ms. Kirby ever contacted by her supposed mentor teacher at any point during the year to tell her that he or she would be available to assist her.  


November 1999 Pre-Conference and IIP
9.
Since Ms. Kirby started at Anson Jones during the latter part of the first six week period of the fall 1999 semester, she did not have a required pre-conference until early November.  As set out in the District’s Teacher Appraisal System Manual, an Instructional Improvement Plan (“IIP”) is a very important part of a new system of professional personnel appraisal that takes into account student performance.  (Employer’s Exhibit 4, p. 2).  An IIP is part of a system that is designed to promote collaboration on the teacher’s evaluation between the teacher and the appraiser.  A teacher and their appraiser are to jointly develop an IIP that is ultimately oriented toward that summative evaluation.  (Employer’s Exhibit 4, ps. 2, 6).  A teacher’s appraisal is also supposed to be unique to the needs of the teacher’s students.  In the pre-conference, the appraiser and teacher are to determine what evidence should be assessed at the end of the school year to help determine the impact of their jointly developed and implemented strategies. After that supportive evidence is determined, it is supposed to be noted in the “documentation” section of the IIP.  (Employer’s Exhibit 6, p. 4).

10.
Importantly, the Teacher Appraisal System Manual (“Appraisal Manual”) makes special mention of the needs of new teachers, such as Ms. Kirby.  It cautions that first year teachers need additional communication and support from all levels, such as feedback and assistance, which the Appraisal Manual suggests, is to help them have a successful first year experience.  It then states that the IIP can be revisited during the year and the school administration should not wait until later in the spring to address any problems.  (Employer’s Exhibit 4, p. 8).  Because of her overall inexperience, and especially considering she had never gone through an IIP preparation or summative conference, Ms. Kirby was exactly the type of teacher to whom the statements in the Appraisal Manual were directed.  In reviewing the evidence, it is clear that the administration at Anson Jones was woefully deficient in this regard. (Tr. 790).  

11.
The IIP on which Ms. Kirby was ultimately evaluated was dated November 15, 1999.  (Employer’s Exhibit 22).  Just prior to that date, Dr. Soliz selected a prior year’s representative IIP of another teacher in the second grade at Anson Jones.  (Tr. 785).  Although she could not recall it at the hearing because the identifying information had been blotted out, the exemplar that she selected was that of Ms. Rose Polk, who, ironically, was also the staff development coordinator at Anson Jones at the time.  (Employee’s Exhibit 1).  After receiving an example of the IIP from Dr. Soliz, Ms. Kirby prepared an IIP on her own and returned it to Dr. Soliz, who then quickly read over it and signed it.  There was little, if any, collaboration between Dr. Soliz and Ms. Kirby on the “needs” and “concepts/content/strategies” section of the IIP, and certainly no discussion of what constituted the evidence in the “documentation” section.  (Tr. 72, 146-48, 784-87).  Dr. Soliz’s guidance to Ms. Kirby at this point was merely perfunctory, not substantive.  The intent expressed in the Appraisal Manual about the development of a meaningful IIP was thus frustrated by Dr. Soliz’s sense of expediency.

12.
In preparing her IIP, Ms. Kirby did an admirable job of incorporating the structure of Ms. Polk’s apparently satisfactory IIP into hers. (Tr. 786).  Ms. Kirby also prepared a page each for the math and reading subject areas in the IIP,  which is somewhat unusual.  It suggests that she was given little supervision on how to prepare the IIP after being provided the sample form.  Thus, virtually no quality time was spent between Dr. Soliz and Ms. Kirby on the content of the IIP or its correlation to Ms. Kirby’s methods of teaching and supportive materials for the teaching.  Moreover, no background or definition was provided to Ms. Kirby by Dr. Soliz about the documentation that she would have to present to her appraiser at her summative conference.

13.
Despite being considered a “new” teacher at Anson Jones, it is first interesting to note that nothing that formed the basis of the District’s grounds for her proposed termination occurred during the fall semester.  Next, for some inexplicable reason, no observations were made of Ms. Kirby by either Ms. Contreras or Dr. Soliz until the spring semester of 2000.  Dr. Soliz admitted that she learned at the hearing for the first time that Ms. Contreras had failed to do any observations of Ms. Kirby — or, for that matter, any of the other teachers she supervised — until the spring semester.  (Tr. 700, 807).  Ms. Contreras was in her second year as an assistant principal at Anson Jones when the events made the basis of the hearing occurred.  She had not held a similar position in her nine years of experience as an educator.  (Tr. 514, 561-62).  This is one of several examples that suggest poor communication and coordination among the administrators at Anson Jones.


Staff Development Hours
14.
In her summative conference, Ms. Contreras said the failure of Ms. Kirby to achieve the requisite hours for staff development was one of the reasons she found that Ms. Kirby had “failed to meet expectations” for her final evaluation (Tr. 553), which was also echoed in the proposed termination letter.  (Employer’s Exhibit 1, p. 2).

15.
For the 1999-2000 school year, the District required that all professional staff members complete 35 hours of staff development.  In the New Teacher Handbook, if a person were a teacher “new to the District,” then an additional 35 hours of training was required, which brought the total for a “new” teacher to 70 hours.  (Employer’s Exhibit 3, p. 15).  The 35 additional hours for a new teacher was separated into two time segments.  Twenty-one of those hours were scheduled to be taken before classes resumed in the fall.  The remaining 14 hours of new teacher orientation/support were to be scheduled later during the fall and spring semesters.

16.
It is undisputed that Ms. Kirby received a copy of the New Teacher Handbook when she resumed work at Anson Jones in late September.  It is further undisputed that she could not have taken the 21 hours of training that was conducted during the summer.  Accordingly, her hours to take were prorated.  But therein lies the problem:  What were the total hours Ms. Kirby was actually to take? 

17.
The District takes the position that 49 hours was the correct prorated figure, instead of 70 hours.  They argued that this figure acknowledged that she could not have attended those initial 21 hours of new teacher training.  (Tr. 255).  But the District’s approach does not adequately address the issue for this particular circumstance and leads to some confusion.   For instance, 21 hours of 35 required staff development hours for the other teachers was scheduled for August 9 - 11, 1999, which was well before Ms. Kirby resumed teaching at Anson Jones.  This left just 14 hours of time that was specifically scheduled for October and February in the New Teacher Handbook.  (Employer’s Exhibit 3, p. 15).  Ms. Kirby did attend the October 15, 1999 session, as well as part of the February 28, 2000 session, accumulating 10½  hours of those 14 hours in the process.  She then attended a make-up session for the remaining 3½ hours in March 2000.  (Tr. 342, 349).

18.
Shortly after resuming teaching at Anson Jones, Ms. Kirby was confused as to how many hours of staff development were actually needed in her unusual circumstances where she had worked at the District the preceding semester, resigned at the end of the year, and then resumed work the following semester.  (Tr. 31, 114).  Ms. Kirby asked Dr. Soliz for guidance on this point.  Unable to answer the question, Dr. Soliz referred her to Ms. Rose Polk, who was the staff development coordinator for Anson Jones at the time.  (Tr. 31).  Ms. Polk was a second grade teacher who was paid extra to keep the records for the District on the staff development hours of the Anson Jones teachers.  (Tr. 250, 283).  It is important to note that this was the first time that Ms. Polk, Dr. Soliz and Ms. Contreras had ever encountered this type of situation.  (Tr. 370, 730, 813).  
19.
Ms. Polk felt that the fact that Ms. Kirby had been given a New Teacher Manual, and who was also operating under a probationary contract, was sufficient to put Ms. Kirby on notice that she was a “new” teacher who was subject to the 70 hour requirement for staff development.  (Tr. 285, 327-28).  Yet, Ms. Polk, Ms. Merkledove and Ms. Contreras all agree that there is nothing in writing that would be readily available to a teacher that would provide the teacher any guidance on the issue.  While they surmised that there must be a District policy “somewhere” that probably addressed the issue of what constitutes a “new” teacher under these circumstances, they could not reference such at the hearing.  (Tr. 365-67, 370, 375, 401, 448, 574-75, 728-29).  Moreover, no further specific evidence on this point was offered by the District to clear up the issue.

20.
Since no one at Anson Jones knew the answer, Ms. Polk referred Ms. Kirby to either the staff development office at the Nolan Estes campus or to the District’s personnel office.  Ms. Polk acknowledged that she gave Ms. Kirby no name of a contact person to help her at that level.  She simply felt that it was up to Ms. Kirby to find the answer on her own to such an important question.  (Tr. 371-72).  

21.
When Ms. Kirby called the District offices to try to find an answer, the District referred her back to Ms. Polk at Anson Jones for the answer.  (Tr. 31, 116-18).  When Ms. Kirby went back to Ms. Polk, Ms. Kirby testified that she was told by Ms. Polk that she probably wasn’t a “new” teacher and taking only the remaining hours on the calendar would suffice, which was about 14 hours.  (Tr. 32).  It is not clear from the record when this conversation supposedly occurred, but a reading of Ms. Kirby’s entire testimony implies that she believed that the conversation may have taken place during the fall semester.

22.
Ms. Polk’s recollection is vastly different from that of Ms. Kirby as to when the above occurred.  Ms. Polk believes the conversations took place the first week in May of 2000.  (Tr. 354, 376-77).  Since Ms. Kirby’s summative conference was held on April 5, 2000 (Employer’s Exhibit 22), Ms. Polk’s version of the events meant that the referral would have occurred almost one month after the summative conference.  Importantly, it was at that conference that Ms. Kirby was informed for the first time that she was deficient in her staff development hours.  (Tr. 123).  

23. 
Ms. Polk prepared the Compensatory Time Record for each teacher, which is a form where the hours for staff development are recorded.  (Employer’s Exhibit 9).  Assuming for the moment the District’s determination to be correct that Ms. Kirby needed 49 hours, Ms. Polk knew by mid-October that Ms. Kirby had achieved, at the very most, only nine staff development hours, leaving 40 hours for Ms. Kirby to achieve over the next five or six months.
  

24.
One of Ms. Merkledove’s additional duties at Anson Jones was to  help arrange for the staff development classes for the teachers at Anson Jones.  (Tr. 446).  As part of her staff coordinator duties, Ms. Polk coordinated with and reported to Ms. Merkledove about the status of teachers’ staff development hours.  (Tr. 367).  She and Ms. Merkledove had periodic conferences about how teachers were progressing in this regard.  (Tr. 367).  Ms. Polk would notify Ms. Merkledove when any teachers were lagging behind in their hours.  She particularly tracked the progress of teachers at Anson Jones who were considered to be “new” to the District, such as Ms. Kirby.  (Tr. 368).  

25.
At the time in question, Ms. Polk estimated that there were apparently seven or eight new teachers at Anson Jones besides Ms. Kirby.  (Tr. 369).  Despite “tracking” Ms. Kirby’s hours, for some inexplicable reason, Ms. Polk never communicated any concerns about this potential major problem of Ms. Kirby having to make up 40 hours to either Ms. Merkledove or to Dr. Soliz.  In defense of her inaction on this important point, Ms. Polk testified that it was ultimately the responsibility of Ms. Kirby to keep her hours current.  This response is only partially correct under these circumstances, where Ms. Kirby’s status as a “new” or experienced teacher was an open issue.  The responsibility for any error on the hours required under these circumstances is an error that must be shared between Ms. Kirby and the District.  (Tr. 374).  Moreover, Ms. Polk never explained why the issue as to Ms. Kirby never came up, if she and Ms. Merkledove had such conferences.  The only plausible conclusion under this record is that either Ms. Polk understood the requirement in this case to be about 14 remaining hours, and Ms. Kirby was thus essentially on track, or Ms. Polk was simply not doing her job of keeping Ms. Merkledove or the District advised so that corrective guidance could be given before it was too late.

26.
Ms. Polk claims that she verbally told Ms. Kirby on several occasions in the fall and spring semesters that she was lagging behind in her staff development hours (Tr. 361, 373-74), testimony which Ms. Kirby disputes.  Yet, it is telling that Ms. Polk never advised Ms. Kirby of exactly where she stood on either the hours she had taken or, more importantly, the hours remaining to be taken.  Since Ms. Polk was the one who kept the Compensatory Time Record, the information was readily available.  If Ms. Kirby believed — even mistakenly — that she needed only 14 hours, then achieving five or more hours over the next semester to meet her requirements would not have created a sense of alarm in a teacher’s mind, if she was indeed advised by Ms. Polk only that she “was behind.”  On the other hand, if she had been told by Ms. Polk that she still needed 40 or more hours, it would have obviously provoked a much different response from Ms. Kirby.

27.
If 40 hours was what was needed by Ms. Kirby, it is not only surprising that Ms. Polk did not share that information in writing or verbally with her supervisor Ms. Merkledove so that intervening steps could be taken, but it is just as surprising that she never put such an important item in writing to Ms. Kirby so that Ms. Kirby would be put on notice and be in a position to correct the problem. The only thing that Ms. Polk ever thought important enough to put in writing was a memo to Ms. Christian at the District’s staff development office, dated May 17, 2000, which was one week after Ms. Kirby had been presented her proposed termination letter and suspended from school.  (Employee’s Exhibit 12).  Ms. Kirby never saw this memo until just prior to the hearing.
  A written notice to Ms. Kirby late in the fall semester could well have alleviated some of the problems now faced in this matter.

28.
Considering the above, I find that Ms. Kirby did not intentionally avoid compliance with the District’s requirements for the appropriate number of staff development hours for teachers who are “new” to the District.  Nowhere in materials readily available to Ms. Kirby was her status as a teacher “new to the District” adequately defined.  Under the circumstances, confusion on her part was not only reasonable, but highly likely.  When she did raise the issue with the school, she was not given clear direction by either her superiors or the District. 

29.
To illustrate some of the confusion, if she was a “new” teacher, was she to take the 14 remaining hours out of the 35 hours for the “new” teachers to complete her requirements, or was she to also take the additional 35 hours that the experienced teachers were to take as well, making a total of 49 hours?  On the other hand, even if she had been considered an experienced teacher, was her remaining obligation still 14 hours, since 21 hours of courses had been held before her start date, or would she have had to make up those 21 extra hours over the course of the year?  Even if she were considered to be a “new” teacher, the same problem still remains as to how to satisfy the remaining 35 hours in the experienced teacher category, if that was indeed the requirement.  Under any scenario, however, neither the administrators at Anson Jones nor the District ever specifically indicated to Ms. Kirby how many staff development hours she had to complete.  It was not until her summative conference on April 5, 2000, did she first learn what the school thought was required.  But that knowledge came to her only when it was being used by the District as one of the major grounds for her proposed termination, which is hardly fair under these circumstances.

30.
In this matter, it would be most unfair for the District to predicate Ms. Kirby’s termination on the position taken by the Anson Jones staff development coordinator that it was up to Ms. Kirby to figure out the answer to a question which, I find, the staff development coordinator herself could neither answer for Ms. Kirby.
   Moreover, Ms. Polk made no meaningful effort to ever alert Ms. Kirby or school officials to the problem, again, taking the position that it was Ms. Kirby’s problem to solve.  I further find that the fact that Ms. Kirby was given a New Teacher’s Handbook and was operating under a probationary contract (Employer’s Exhibit 2), did not, under these circumstances, put her on effective notice as to her status with regard to the staff development hourly requirement.


Documentation for IIP
31.
Another one of the grounds alleged by the District for Ms. Kirby’s termination was that Ms. Kirby failed to provide documentation in support of her IIP at the summative conference.  (Tr. 553, 721).  It is a ground for termination that is ill-supported under this record.

32.
Ms. Contreras conducted Ms. Kirby’s summative conference on April 5, 2000.  Ms. Contreras invited Ms. Merkledove to sit in the conference because the relations between she and Ms. Kirby were very chilly at the time.  (Tr. 424-25, 556-57).  Ms. Merkledove also sat in on the summative conferences  of several other teachers under the supervision of Ms. Contreras, apparently for the same reason as with Ms. Kirby.  (Tr. 427).  Yet, Ms. Merkledove conducted the summative conferences of her teachers alone.  (Tr. 426).  


33.
When Ms. Merkledove conducted summative conferences, she normally gave her teachers advance verbal and/or written notice of the conference and tried to work with them on a time and date that was convenient to insure that the disruption to their schedule was minimal and that all of their materials were available.  (Tr. 431).  Without any advance notice or attempt to coordinate the time and date, Ms. Contreras gave Ms. Kirby only two minutes notice of her evaluation.  (Employer’s Exhibit 20;  Tr. 688-89).  This notification was delivered to Ms. Kirby in her classroom.  It directed Ms. Kirby to turn her class over to another teacher and to meet with Ms. Contreras immediately.  Concerning evidence in support of her activities as a teacher, the memo merely said “bring with you your Documentation/Evaluation.”  (Employer’s Exhibit 20).  To a teacher who had been through a prior summative conference, this general language about the type of documentation to bring would have been sufficient.   I find, however, that it was not sufficient under these particular circumstances, where Ms. Kirby had never had a summative conference nor had she been given any meaningful information about what was to occur in it.  Ms. Contreras acknowledged that it would not have been a problem for her to have given Ms. Kirby advance notice and to have been more specific in the memo as to the documentation needed.  (Tr. 691).  

34.
It is undisputed that Ms. Kirby had never undergone a summative conference before this one.  Part of the problem in this situation is that Ms. Merkledove and Ms. Contreras assumed that Ms. Kirby had, indeed, had a previous conference of this nature.  They knew she was a teacher “new to the District,” and made no efforts to ask Ms. Kirby about any prior conferences nor did they investigate on their own.  (Tr. 428, 699-700).  Moreover, Ms. Contreras had no idea of whether Ms. Kirby had worked at Anson Jones the previous year under an IIP.  (Tr. 562).  

35.
When Ms. Kirby arrived for the conference, she had no documentation with her, not even a copy of her own IIP.  (Tr. 433, 550 ).  Because of her inexperience, as well as a lack of guidance from the administrators at Anson Jones, Ms. Kirby was unsure of what to bring in the way of “documentation,” as that term was used in her IIP.  (Tr. 67, 71).  When asked by Ms. Contreras about where was her supportive documentation, Ms. Kirby responded with a question of her own and asked what things she should bring, such as grade books, lesson plans, etc.  (Tr. 71).  

36.
The witnesses’ versions of the replies differ.  Ms. Kirby contends that Ms. Contreras told her nothing more specific than she should bring “whatever.”  (Tr. 71, 78-79).  Ms. Merkledove said they told Ms. Kirby to bring whatever she had indicated on her IIP, but acknowledged that they did not tell her to bring any particular item.  (Tr. 393).  Ms. Contreras’ recollection is that she told her to bring her lesson plans and “everything” she had written on her IIP.  (Tr. 550).  Ms. Contreras admits she never told Ms. Kirby to bring student portfolios or journals.  (Tr. 613-14).  

37.
Ms. Kirby returned to her portable classroom to retrieve some materials.  (Tr. 81).  The portable was several minutes walking distance from Ms. Contreras’ office.  En route, Ms. Kirby stopped at the classroom of Ms. Kumpe, and asked her what materials were necessary.  After her conversation with Ms. Kumpe, Ms. Kirby had the understanding that lesson plans and grade books were what was typically reviewed in summative conferences.  (Tr. 76-77).

38.
When she returned to the meeting a few minutes later, Ms. Kirby testified that she believed she brought back both her lesson plans and grade book.  (Tr. 79).  Ms. Merkledove and Ms. Contreras state that Ms. Kirby returned with only her lesson plans.  (Tr. 391, 550). 

39.
Ms. Kirby and Ms. Contreras sharply disagree on exactly what happened upon her return.  Ms. Kirby contends that Ms. Contreras asked her where were any journals and portfolios that she might have maintained.  When Ms. Kirby asked for permission to go back and secure those items as well, she claims she was denied permission to do so.  (Tr. 80-81).  On the other hand, Ms. Contreras said that Ms. Kirby never told her that she had any portfolios or journals in her classroom.  She also said she never denied Ms. Kirby permission to go back to get them, apparently because the question was not asked by Ms. Kirby.  (Tr. 550, 662).  Ms. Merkledove concurred with Ms. Contreras on this latter point.  (Tr. 391-92). 

40.
Because Ms. Kirby did not return with any student journals, portfolios or other representative samples of the students’ work, Ms. Contreras testified that she concluded no such evidence of her students’ work existed.  (Tr. 489, 721).  This presumption is most unusual under the circumstances.  Ms. Contreras had been to Ms. Kirby’s classroom for observations on January 10, January 20, and March 6, 2000.    (Employer’s Exhibits 11-14;  Employee’s Exhibit 5 ).  On the visit of January 10th, Ms. Contreras was in Ms. Kirby’s classroom for 25 minutes with nine of Ms. Kirby’s students, as Ms. Kirby was away from the classroom at the time.  The students were completing unfinished work from the morning classes.  While in the classroom for that entire time, Ms. Contreras just sat there and did nothing more than watch the students.  (Tr. 710).  When it would have been the least intrusive occasion to do so, she did not take the opportunity to see if there was any evidence of the students’ work posted on the walls of the classroom or if there might have been folders, journals or portfolios in the desks of the students or the files of Ms. Kirby.  (Tr. 710-11).  This type of evidence should have been readily apparent, if the pictures of the work on the walls of the classroom and samples of work by students offered into evidence at the hearing are any indication.  (Employee’s Exhibits 20, 21).
  If there had been no such evidence of work available around the classroom on January 10th, there is no question that Ms. Contreras would have noticed it, and it would have been a major subject of immediate discussion between Ms. Kirby, Ms. Contreras and Dr. Soliz, but the record is devoid of anything of that unusual nature.  

41.
Moreover, Ms. Contreras’ position that no documentation existed because it was not brought to the conference, also fails to acknowledge the student work that she actually did see of Ms. Kirby’s class on January 20 and March 6, 2000 during her official observances.  For instance, on January 20th, Ms. Contreras noted on her Internal Monitoring Checklist that the students were “on task” and working problems in their “workbooks,” the latter of  which is part of the documentary evidence that would support the IIP.  In Ms. Kirby’s lesson plans, which Ms. Contreras reviewed on March 10, 2000, there were references to work students were doing in their “journals.”  (Employee’s Exhibit 5, Tr. 709 ).  Finally, when Ms. Contreras was there on March 6, 2000 for an observation, journals and portfolios were there for her to review.  (Tr. 82).

42.
Ironically, Dr. Soliz conducted an observance of Ms. Kirby’s class from 8:45 a.m. to 9:25 a.m. on the very same day that the summative conference was held.  (Tr. 812).  Interestingly enough, Dr. Soliz had no idea that Ms. Kirby’s summative conference was to be held later that day.  (Tr. 811).  After her observance of Ms. Kirby’s class, Dr. Soliz did not pass along any of her generally favorable comments about the observance to Ms. Contreras to use in the summative conference.  (Tr. 811).  These are more examples of inadequate communication and coordination of the administration at Anson Jones.  

43.
On her Internal Monitoring Checklist for that observation, Dr. Soliz noted several important things.  First, she reviewed at least two student portfolios and remarked that Ms. Kirby was working on some of the others.  (Tr. 144).  Secondly, Dr. Soliz recorded that she reviewed writing samples, lesson plans, and active student participation, among other things.  Finally, Dr. Soliz examined Ms. Kirby’s grade book and remarked “content reflected” as to the grade book.    (Employee’s Exhibit 6;  Tr. 811-12).  

44.
Yet, Ms. Contreras noted on the IIP form later that same day in the summative conference that Ms. Kirby had no profiles or portfolios and no grade book was available, comments she used to support a “less than expectation” evaluation.  The above observations by Dr. Soliz are very important because (1) they refute the assumption made by Ms. Contreras to support one of the principal reasons for terminating Ms. Kirby, and (2) because it supports the inference that Ms. Kirby simply did not know what to bring to the conference.   The grade book and evidence in support of Ms. Kirby’s IIP just didn’t disappear that day after Dr. Soliz saw them in the morning.  If Ms. Kirby had such documentation, irrespective of how complete it might have been, and if she knew that it would be necessary for a conference that was effectively her “report card” for the year, why would she not bring them?  Consequently, this is reflective of the confusion and misunderstanding involved, confusion and misunderstanding for which Ms. Kirby should not alone bear responsibility, and certainly not suffer the severe price of termination of her job.

45.
One would have thought that when Ms. Kirby returned with only her lesson plans, Ms. Contreras would have at least been more probing, if not considerate, in getting to the bottom of the situation.  Had she done so, she would have learned of Ms. Kirby’s lack of understanding.  But responses by Ms. Contreras to a series of questions at pages 615-16 of the record are very telling as to her approach to a situation involving an inexperienced teacher who had never before been through a summative conference, who had been given no idea by the administration as to what to bring or what to expect, an approach which may well have been colored by the existing discord between the two:  

Q.
Okay.  You wrote Ms. Kirby down as less than expectations based on the fact that she did not bring in to you the student journals and the student portfolios?

A.
Yes, sir.

Q.
Would it have been difficult for you to walk to Ms. Kirby’s room and look at the journals and look at the portfolios?

A.
No.  Nothing’s difficult, sir.

Q.
Why didn’t you do it?

A.
I’d never done it before.  It didn’t occur to me.  I would have been glad to have done it.

Q.
It didn’t occur to you?

A.
No, sir.

Q.
Would you rather write a teacher a less than expectation evaluation, her final evaluation for the year, than walk down to her room and look at what you believed you needed to see?

A.
Yes, sir.

46.
As the appraiser, Ms. Contreras was primarily the person to determine the fate of Ms. Kirby in this case.  For all Dr. Soliz knew that day, Ms. Kirby was performing in an acceptable manner in the classroom.  While she recognized that Dr. Soliz had the final decision as to a teacher, Ms. Contreras also recognized that Dr. Soliz was nevertheless inclined to follow her recommendations as to any teacher’s rating and job status after a summative conference.  (Tr. 734-35).

47.
While Ms. Contreras found that Ms. Kirby’s IIP did not meet expectations because Ms. Kirby did not bring any evidence of her student’s work to the conference (Tr. 721), she acknowledged that had Ms. Kirby brought student journals, portfolios and other student work materials to the conference, she would not have found that the IIP did not meet expectations (Tr. 722), a finding that was tantamount to termination.

48.
Even though Ms. Contreras believed Ms. Kirby to be a teacher “new to the District,” and despite what was suggested by the Manual for new teachers, not once did Ms. Contreras or anyone else at Anson Jones revisit Ms. Kirby’s IIP between its creation in November 1999 and the summative conference on April 5, 2000.

49.
I find that an adequate grade book existed in Ms. Kirby’s classroom on the day of the summative conference.  I also find that evidence of the work of Ms. Kirby’s students also existed that day in Ms. Kirby’s classroom in the way of student journals, portfolios, workbooks, and writing samples sufficient to support her IIP on the day of the summative conference.  It was not brought to the conference because of Ms. Kirby’s confusion and misunderstanding as to the exact nature of the conference and the type of materials that would be necessary to support her IIP, largely due to the lack of mentoring, guidance and leadership of the administration at Anson Jones. 


Lesson Plans
50.
When Ms. Contreras conducted the summative conference, she noted on the IIP that the lesson plans “were incomplete” and “weekly lesson plans [were] not turned in.”  (Employer’s Exhibit 22).  These were additional grounds that formed the basis for Ms. Kirby’s proposed termination.  (Employer’s Exhibit 1, p. 2).  

51.
The Anson Jones Faculty/Staff Handbook for 1999/2000 reflected that lesson plans were important to assure better classroom organization, management, and teaching.  (Employer’s Exhibit 5, p. 26).  On that same page, it listed the six items of minimum information that need to be included in any lesson plan
, which are summarized below:

a)  what is to be taught;

b)  the curriculum;

c)  the variety of materials and resources needed;

d)  when the instruction will occur;

e)  the evaluation techniques;  and

f)  what reteaching will be necessary.

52.
Ms. Contreras is firm in her belief that lesson plans are “very, very important.”  She said it should reflect everything that occurred in a teacher’s classroom that year.  (Tr. 531).  

53.
According to the Faculty/Staff Handbook, the experienced teachers at Anson Jones are to have lesson plans available  for review on Mondays, as well as on their desks at all times.  (Employer’s Exhibit 5, p. 26  ).  Teachers who are new to the District and who are working under a probationary contract must submit weekly plans to the building administration for review and approval.  District Policy, Lesson Plans EEP (Regulation).

54.
Despite the fact that Ms. Contreras knew that Ms. Kirby was a teacher “new to the District” who was working under a probationary contract (Tr. 725), she never made an effort to do any official observations of Ms. Kirby or to check on Ms. Kirby’s lesson plans before January 20, 2000.
  Even though she understood that Ms. Kirby was supposed to turn in her lesson plans to Dr. Soliz for review (Tr. 523, 532, 608), and she also knew they would be in a file in the office for her to review, she never made an effort to either read them or check to see if they were ever turned in by Ms. Kirby.  She admitted that there was no reason why she could not have checked for these lesson plans.  (Tr. 716).

55.
If the administration at Anson Jones truly considered Ms. Kirby to be a teacher “new to the District” who, working under a probationary contract, had to turn in lesson plans weekly to Dr. Soliz to be reviewed, then there was either no enforcement or very erratic, sporadic enforcement of this District requirement.  For instance, one of the assistant principals believed that the new teachers only had to have the lesson plans available on Monday mornings.  Ms. Merkledove testified that she believed that the lesson plans did not have to be turned in to the office on Mondays.  (Tr. 403).  This is yet another example of lack of communication and coordination of the administration at Anson Jones.

56.
Yet the other assistant principal was of the belief that the new teachers did have to turn them in to the office every Monday.  (Tr. 532).  Along these lines, Ms. Contreras claims to have told Ms. Kirby on two occasions to turn in her lesson plans to the office.  (Tr. 609).  The dates she claimed to have done so coincided with her two observations of Ms. Kirby on January 20 and March 6, 2000.  It is undisputed that on both of those occasions, Ms. Kirby did not have her lesson plans immediately available for review.  (Employer’s Exhibits 12, 13;  Employee’s Exhibit 5 ).  When Ms. Kirby brought the lesson plans to Ms. Contreras to review shortly after the January 20th observation, Ms. Contreras told Ms. Kirby that she did not need to see them.  (Tr. 92).  When the lesson plans were not available again on the March 6th observation, Ms. Kirby brought them to Ms. Contreras on March 10th, at which time she did review them.  Although she was a “new” teacher, Ms. Kirby said that date was the first time that school year that someone at Anson Jones had given her any guidance and told her that her lesson plans needed to be more complete.  (Tr. 135).

57.
Ms. Contreras confirmed that she spent about 20 minutes with Ms. Kirby on March 10th going over the lesson plans.  (Tr. 704).  She said this was the first time that school year that she had seen Ms. Kirby’s lesson plans.  She told Ms. Kirby that she needed to have more detail in the content of the plans.  (Tr. 704-05).

58.
Ms. Contreras wrote a number of memos to Ms. Kirby during the spring semester of 2000.  She was apparently trying to be diligent in documenting substandard conduct by teachers.  Yet, not one of them ever mentions that Ms. Kirby was failing to turn lesson plans in to the office for review.  When Ms. Contreras did not see any lesson plans on the January 20, 2000 observation, it was her belief at that time that Ms. Kirby had not ever prepared any.  (Tr. 653).  Yet, as important as Ms. Contreras considered lesson plans to be (Tr. 531-32), and if she told Ms. Kirby to be sure and turn them in at the office each week on January 20th, she never checked back with Ms. Kirby until her next observation on March 6, 2000, which was six weeks later.  (Tr. 653-54).  Moreover, if there was a concern about the completeness of Ms. Kirby’s lesson plans, Ms. Contreras never referred Ms. Kirby to a fellow teacher or a mentor at Anson Jones for assistance nor did she refer her to specialists at the District level who were available to show Ms. Kirby how to better prepare the lesson plans.  (Tr. 135, 623-25).  It was left to Ms. Kirby to later seek help from a fellow teacher in her portable.  (Tr. 130-31).

59.
Ms. Contreras claims to have checked the office file between March 10th and the summative conference on April 5th to see if Ms. Kirby was turning in lesson plans every week as required by the District.  (Tr. 609-10).  Claiming not to have found any in the file, Ms. Contreras marked Ms. Kirby down at her summative conference, making a notation on Ms. Kirby’s IIP that she failed to turn in lesson plans.  (Employer’s Exhibit 22;  Tr. 612 ).  Several inconsistencies are immediately apparent.  First, why did Ms. Contreras not make it the subject of a memo as she did with all other problems with Ms. Kirby?  Going back in time, one must wonder why Ms. Contreras did not check earlier in the fall to see if Ms. Kirby, a new teacher under her supervision, was complying with District policy in this regard.  One must also wonder why, if she told Ms. Kirby on January 20th to turn them in (Tr. 609), she didn’t bother to check at least once before the next observation six weeks later.  Finally, if Ms. Contreras chose not to tell Dr. Soliz about a significant violation of this nature, then at least Dr. Soliz would have told Ms. Contreras that one of her teachers, Ms. Kirby, was not turning in the lesson plans, if, indeed, Dr. Soliz was concerned about it.  She didn’t and she wasn’t.  (Tr. 731-32). 

60.
It is undisputed that Ms. Contreras had other probationary teachers under her supervision besides Ms. Kirby.  (Tr. 701).  Yet, none of the other new, probationary teachers were required to turn in lesson plans — just Ms. Kirby.  (Tr. 612).  Ms. Kirby was marked down for the supposed failing, while, amazingly, Ms. Contreras did not do so for the others.  This is a significant inconsistency which she never adequately clarified in the record.  She never checked with other probationary teachers to see if they were turning in their plans nor did she ever check with the office to see if any of them ever turned in their plans.  With the exception of Ms. Kirby, she just “assumed” that if the probationary teachers under her supervision had the lesson plans ready on their desk each Monday, that they must have turned them into the office.  (Tr. 724-27).  The bottom line is that none of Ms. Contreras’ actions or omissions with regard to the lesson plans comports with her initial statement about how she considered lesson plans to be very, very important and her inconsistent positions and weak rationalizations did little to bolster her credibility as a witness.

61.
Concerning the issue of how — and even if — the District’s policy of probationary teachers being required to turn in lesson plans was being enforced at Anson Jones, the principal’s testimony hardly shed any light on the situation.  Dr. Soliz believes there were only four or five new teachers in 1999-2000 at Anson Jones (Tr. 793), which is less than the estimates of Ms. Merkledove and Ms. Contreras.  Dr. Soliz acknowledged awareness of the policy that plans had to be turned in each Monday, but she modified that District policy.  At Anson Jones, she would require the new teachers to submit the lesson plans to her for review for a few times until she got comfortable with what she saw from each of them.  Thereafter, as long as the plans were always available at the teachers’ desks, they did not have to turn them in.  (Tr. 793-95).  One of the new teachers who submitted plans in this fashion was Ms. Rodriguez, who was in the same portable with Ms. Kirby.  Ms. Rodriguez may have submitted five or six lesson plans to Dr. Soliz before Ms. Rodriguez was told by Dr. Soliz to just have them available at her desk, like the experienced teachers.  Dr. Soliz called this process “giving teachers latitude.” (Tr. 797-98).

62.
Despite this self-modification of mandatory District policy, amazingly enough, Dr. Soliz apparently never required Ms. Kirby to turn in her plans for review.  She admits she never personally went to Ms. Kirby to say that she hadn’t turned in her lesson plans nor did she ever write her a memo to that effect.  (Tr. 795-98).  Dr. Soliz said that Ms. Contreras raised the issue with her at the end of the spring semester, but it apparently didn’t trouble Dr. Soliz, because Dr. Soliz took no action, even admitting that she had known for six or seven months that Ms. Kirby had not turned them in to her.  (Tr. 798).

63.
From the testimony of Dr. Soliz, Ms. Merkledove and Ms. Contreras, it is clear that there was no compliance with District policy on the review of lesson plans for probationary teachers.  If Ms. Kirby ever turned in any of the lesson plans for Dr. Soliz to review, based on what the testimony revealed, one can only reach three conclusions, none of which help the District’s position in this case.  By never responding to Ms. Kirby, Dr. Soliz either never read them or, after reading them, concluded that they were adequate.  If, on the other hand, Dr. Soliz felt they were inadequate, she never took the time to advise either Ms. Contreras or  Ms. Kirby of any inadequacies.  

64.
The failure to submit the lesson plans was raised for the first time on April 5, 2000 at the summative conference by Ms. Contreras.  It is most puzzling how this information was developed because Ms. Contreras never asked Dr. Soliz about it before the summative conference nor had Dr. Soliz ever volunteered any information about it to her.  (Tr. 809).  Dr. Soliz speculated that Ms. Contreras might have looked in Ms. Kirby’s personnel file, and not finding any in there, concluded that none were ever submitted.  (Tr. 809).  At that point, Ms. Contreras made absolutely no effort to explore why that was the case with anyone;  she simply assumed that Ms. Kirby was in violation of the District policy.  

65.
Based on the above and foregoing inconsistencies in position and testimony by the District’s witnesses, I find that Ms. Kirby was never told that she was required to turn in lesson plans on a weekly basis nor did she otherwise know she was supposed to do so.  Accordingly, the failure of her to do so cannot be a valid ground for her termination.

66.
Another one of the issues raised by the District about the lesson plans of Ms. Kirby involved their adequacy and completeness.  While there were almost five weeks of lesson plans missing in the fall semester from her Daily Planner, through a lack of diligence in implementing District policies regarding such, the administration at Anson Jones did not discover the missing segments until March 10, 2000, which was well into the spring semester.  As far as the adequacy of the lesson plans in her Daily Planner (Employer’s Exhibit 19 ), by and large, what was there was adequate, especially after someone from Anson Jones began to look at and critique the plans in March 2000.  In any event, these problems apparently did not negatively impact the quality of her instruction or the performance of her students, since no evidence was presented about any problems of this nature.  Again, inconsistency in the approach of the District is a contributing factor to the misunderstanding and confusion in the area of lesson plans.

67.
In this regard, when Ms. Kirby started teaching the week of September 27th, her lesson plan was completed for that week.  (Employer’s Exhibit 19, p. 5).  There was fair content in its detail for that week.  Lesson plans for the next three weeks were not included in the Daily Planner.  (Employer’s Exhibit 19, ps. 6 - 9).  Ms. Kirby states that she prepared lesson plans for those weeks, but was having trouble condensing the material into the small blocks of the Daily Planner, so she kept them on sheets of paper, instead of in her Daily Planner.  (Tr. 47-49).

68.
She resumed recording her lesson plans in the Daily Planner for the weeks of October 25th and November 1st.  (Employer’s Exhibit 19, ps. 9 - 10).  The content was much more detailed and the writing was much smaller to try to fit everything in the blocks.

69.
While she recorded her lesson plans in the Daily Planner for the weeks of November 8th, 15th and 23rd, the detail reverted to being minimal.  (Employer’s Exhibit 19, ps. 11-13).  After returning from the Thanksgiving holidays, and through the Christmas vacation, either no detail or very minimal detail was provided.  (Employer’s Exhibit 19, ps. 15-17).  Had Dr. Soliz, or anyone else at Anson Jones been reviewing these lesson plans, the problems with them would have been evident, which is one of the reasons I find that Ms. Kirby was never required to turn them in.

70.
During the fall semester, Ms. Kirby was absent on October 21, 22, November 29, and December 3, 1999.  (Employer’s Exhibit 7).  One of those days was for jury duty (November 29).  No lesson plans were available in the Daily Planner for the substitute teachers on three of those days.  (Employer’s Exhibit 19, ps. 8, 14).
  What was provided for the other day was inadequate.  Yet, no substitute ever reported to the administrators at Anson Jones that there were no lesson plans available.  (Tr. 718-19).  Again, had Dr. Soliz been reviewing these lesson plans, the deficiencies would have been timely noted and, presumably, corrected.  However, none of the deficiencies were brought to the attention of Ms. Kirby until several months later when Ms. Contreras finally looked at the lesson plans on March 10, 2000.

71.
From a close review of the Daily Planner, there is no question that Ms. Kirby’s lesson plans improved after the March 10th conference with Ms. Contreras.  The increase in the detail of the content is readily apparent.  Yet that does not mean that Ms. Kirby’s lesson plans were in all respects deficient prior to that conference.  At the hearing, Ms. Contreras criticized the lesson plan for January 6, 2000 (Employer’s Exhibit 19, p. 18) for not having sufficient detail, she admitted that the lesson plan for the following week was adequate.  (Employer’s Exhibit 19, p. 19;  Tr. 711-13).  She also acknowledged that the lesson plans for the week of October 25th were adequate.  (Employer’s Exhibit 19, p. 9;  Tr. 705-09).  It must be noted that these adequate plans were for two periods of time before Ms. Contreras ever saw any lesson plans for the first time on March 10, 2000, periods when Ms. Kirby was receiving no overview or supervision.  Ms. Contreras even agreed that Ms. Kirby’s lesson plans showed even more improvement by the time she was terminated.  In fact, Ms. Merkledove testified that Ms. Kirby’s lesson plans for the week before she was terminated were detailed and adequate.  (Employer’s Exhibit 19, p. 40;  Tr. 504).  It is remarkable what a little bit of guidance by Ms. Contreras on March 10th accomplished, albeit woefully late in the process.  

72.
I find that Ms. Kirby’s unsatisfactory lesson plans for the fall semester of 1999 were, by and large, incomplete and of marginal quality.  However, I find that her lesson plans were adequate and generally complete for the spring semester of 2000, and that the quality improved even more after a conference on the same on March 10, 2000.  Because of the lack of guidance provided to Ms. Kirby until March 10, 2000, and especially since her lesson plans were not monitored or reviewed the first semester by the administration at Anson Jones, any inadequacies or deficiencies during that period cannot form any legitimate basis for her termination, since she had no notice of what was considered to be adequate.


Breach of Safety Rules
73.
Ms. Kirby is alleged to have left some of her students on January 10, 2000, an allegation which formed one of the six grounds supporting her proposed termination.  (Employer’s Exhibit 1).

74.
On January 10, 2000, Ms. Contreras was on her way to visit the classroom of either Ms. Rodriguez or Ms. Walton in the portable that is shared by them and Ms. Kirby.
 ( Tr. 594).   As she was passing though the classroom of Ms. Kirby to get to Ms. Rodriguez’ room, she noticed that nine of Ms. Kirby’s students were alone in the classroom.  Ms. Contreras remained in Ms. Kirby’s classroom for approximately 25 minutes until Ms. Kirby returned.  (Employer’s Exhibit 11).

75.
The students in the classroom were completing work from their morning classes.  (Tr. 38).  It was Ms. Kirby’s planning period, and she had secured permission from the librarian to hold the children back to complete some necessary work.  Ms. Kirby had also made arrangements with Ms. Rodriguez to observe and check on the students while she was gone during the planning period, as they had done in the past for each other.  (Employee’s Exhibit 2, Tr. 39-40).  The rooms of Ms. Rodriguez and Ms. Kirby were next to each other in the portable.  They were connected by a door, which not only allowed access, but also allowed sounds from the other classroom to be heard.  (Tr. 182-83).  This door was partially open for this purpose while she was absent from the classroom that day.  (Tr.  183).  

76.
Ms. Kirby acknowledged that it was a violation of District policy to leave students unattended in the classroom (Tr. 42);  however, she also believed that they were not totally unattended because Ms. Rodriguez was covering for her.  Yet, in hindsight, she acknowledges that this was not the best or most effective way to ensure that her students would be properly observed.  (Employee’s Exhibit 2).  

77.
I find that Ms. Kirby violated District policy on January 10, 2000 because she left the students in her classroom essentially unattended for approximately 25-30 minutes.  Although no instruction was occurring with the nine students during that time period, it was not a satisfactory arrangement for a teacher in an adjoining classroom to be expected to teach her class and to also check on the students in Ms. Kirby’s classroom.  Ms. Kirby was reprimanded for her poor judgment and no other such incident of this nature thereafter occurred.  Under the circumstances, I find the reprimand by the District to be an adequate punishment for a young and inexperienced teacher. 


Excessive Absences and Tardiness
78.
Another one of the areas that the District alleged Ms. Kirby was below the standards of the District concerned her poor attendance, as well as the timeliness of her arrival at school.  It was listed as the sixth reason in the letter of proposed termination.  (Employer’s Exhibit 1).  

79.
The teachers’ hours at Anson Jones were 7:55 a.m. — 3:40 p.m.  (Employer’s Exhibit 5).  As of the date of the summative conference on April 5, 2000, records kept by the school reflect that Ms. Kirby was tardy on four occasions (Employer’s Exhibit 7): 

a.
12/13/99 — 9:00
(65 minutes)

b.
02/03/00 — 8:06
(11 minutes)

c.
02/16/00 — 8:05
(10 minutes)

d.
03/06/00 — 8:05
(10 minutes)

Ms. Kirby lived in Mesquite.  It is a lengthy to the Anson Jones campus near Cockrell Hill.  While distance and heavy traffic are not excuses, they are considerations in examining the context of the violation of the school rules.  When she was running late, she called ahead to alert school officials in order that arrangements could be made for her students until she arrived.  (Tr. 158-59).  Having not been presented any evidence by the District as to tardiness at Anson Jones of other teachers, or even for the elementary teachers in the District as a whole in order to put these four instances into context, and considering that there was only one occasion of significant tardiness, I find that the evidence presented does not constitute chronic and/or excessive tardiness sufficient to support Ms. Kirby’s termination.

80.
At the time of the summative conference, Ms. Kirby had 7½ days of absences.  (Employer’s Exhibit 7;  Tr. 579-80; 815).  What constituted excessive absences at Anson Jones was not posted for anyone to see nor did administrators know where to look to find a written reference as to what constituted “excessive.”  (Tr. 464, 735-36).  At the summative conference, Ms. Contreras wrote on Ms. Kirby’s IIP that her attendance was poor.  (Employer’s Exhibit 22;  Tr. 586).  She used absences in excess of five days as the benchmark to determine what was excessive.  (Tr. 666, 735).  When asked why five days was used, because she did not know, she responded “God, I wish you wouldn’t ask me that.”  (Tr.735).  She said she thought she read it somewhere, but, as the appraiser, she could not reference it.  (Tr. 736).

81.
For absences, the state allows five days and the District allows five more days.  Ms. Contreras acknowledged that the five day rule was an Anson Jones policy, not a District one.  (Tr. 666).  This was confirmed by the principal.  Dr. Soliz said that she told her teachers that if they had less than five absences, then “they wouldn’t hear from her.”  (Tr. 755-56).  When asked how the five-day benchmark was determined, Dr. Soliz said that she used the five-day average of teacher absences at Anson Jones from the previous school year.  (Tr. 758, 766).

82.
In light of the 10 days of state and District allowances, under these circumstances, I do not find Ms. Kirby’s total of 7½ days to be excessive.  When asked for her rationale as to why a teacher’s absences could be excessive when the total time was less than the combined allowances, Dr. Soliz initially responded that her school was rated on the PEIMS Report for student and teacher attendance, and the District and state would award money to those who kept the absenteeism numbers for both low.  When challenged on it, she backed off and acknowledged that it was the students’ attendance that was the critical number for that report.  Therefore, her rationale is not supportive of establishing a benchmark absenteeism figure for her school that is less than the combined figure allowed by the state and District.

83.
On the afternoon of April 25, 2000, Ms. Kirby did not sign out as required and allegedly left school early without permission.  (Employer’s Exhibit 18;  see also, Employer’s Exhibit 5, p. 13).  Ms. Kirby’s portable was several minutes away from the main building.  The sign-out sheet is kept in the front office in the main building.  (Tr. 640).  It was staff picture day on the afternoon of April 25, 2000, which was not a compulsory event for the teachers.  (Tr. 641).  In her letter of reprimand to Ms. Kirby, Ms. Contreras said that when the pictures were over at 3:25 p.m., she went back to the front office to await Ms. Kirby coming by to sign out in order to give her a reprimand memo drafted that day concerning Ms. Kirby’s alleged “incitement of people” around the school environment.  (See Employer’s Exhibit 17, which will be discussed infra).  When Ms. Kirby did not come by to sign out, Ms. Contreras said she went out to the portable and did not find Ms. Kirby there.  (Employer’s Exhibit 18).  No time was ever established when Ms. Contreras went to the portable.

84.
It was her custom and practice to always sign in and out, as required.  On various occasions during the school year, Ms. Kirby was not able to sign out because the main building was locked at the end of the school day.  She did not have a key to the main building.  (Tr. 164). The Faculty/Staff Handbook states that all doors would be locked at Anson Jones at 3:15 p.m., except for the front entrance.  (Employer’s Exhibit 5, P. 14).  Ms. Kirby said all of the doors were locked around 3:30 p.m., testimony not rebutted by the District.  (Tr. 163).  When she was unable to sign out at the end of the day because the building was locked, she would do so the next morning, when she signed in for that day.  (Tr. 163).

85.
On the day in question, Ms. Kirby testified that she worked in her portable until 3:45 p.m. (Tr. 162).  She and Ms. Rodriguez then left to sign out.  Upon finding the building locked, they intended to sign out for April 25 on the morning of April 26th.  Ms. Contreras apparently prepared the April 26, 2000 reprimand memo, along with attaching a copy of the incomplete sign-in-and-out sheet before Ms. Kirby could sign out that day.

86.
The District never established a time when it contends that Ms. Kirby actually left campus on April 25, 2000.  Ms. Kirby’s testimony that it was after 3:40 p.m., the end of her required time on campus, stands unrebutted.  Therefore, I do not find that she left school early that day without permission before her release time.  Additionally, I do not find there to be a violation of school or District policy on her part in failing to sign out the afternoon of April 25, 2000.  The building was already locked.  The next day, before she could sign out for the previous day, Ms. Contreras had already noted the violation.  Under the circumstances, this alleged infraction is more of a technicality than a violation.  


Late Grades
87.
Ms. Kirby is also criticized for failing to timely submit her grades at the end of a six week period.  (Employer’s Exhibit 1, p. 2).  A closer look at the facts reveals that no delay in the issuance of grades to the students occurred.

88.
Ms. Kirby felt she timely turned in her grades to be processed and that the report cards were never late to her students.  (Tr. 207).  No note was made of such on her IIP at the summative conference (Employer’s Exhibit 22), nor was Ms. Kirby ever given any written notification about such an alleged failure.  (Tr. 821).  It is significant to note that Ms. Contreras never heard of any complaints about Ms. Kirby’s grades being late to any students  (Tr. 620), nor did she ever recall any problem with Ms. Kirby not turning in her grades in a timely fashion to the office so they could be processed for the report cards.  (Tr. 716).  As Ms. Kirby’s direct supervisor, had such a problem occurred, the principal would surely have at least advised Ms. Contreras of such.

89.
Dr. Soliz claims that the only time such ever occurred was on or about February 22, 2000.  (Tr. 763-66).  She said that Ms. Kirby was not timely in submitting some information on a validation list to the office for the CRC.  (Tr. 765).  It is to be noted that the alleged lateness also occurred on several other occasions with other teachers.  (Tr. 820).  Even though Dr. Soliz cannot recall how untimely Ms. Kirby’s alleged late submission to the office actually was, she admits that no report cards were issued late as a result of such.  (Tr. 819-20).

90.
This alleged infraction, if any, falls more into a category of a “reminder” than a violation.  No pattern of irresponsibility or dereliction is suggested, even if she had been slightly late in turning the information in to the office.  It only occurred, if at all, one time during the course of a year.  Ms. Kirby disputes ever being told about it, and it appears to only have become an important event when Dr. Soliz was accumulating as many potential violations as possible to put in the proposed termination letter. 


Incitement of Students
91.
On two different occasions, Ms. Contreras accused Ms. Kirby of inciting students and teachers.  One of the incidents involved possible gunshots on campus on or about March 14th, while the other involved a possible fight between students near the portables on April 19th.  A review of the facts reveals no basis for either of these accusations.

92.
On March 14, 2000, some sounds like possible gunshots were heard by Ms. Kirby and others.  Ms. Kirby and others in that portable locked their doors and, after a little while, called the office.  They were informed that the situation was being investigated.  The teachers continued their classes.  (Tr. 171-72).  With the situation unresolved, and with the students and teachers becoming more apprehensive because no one from the office had come by or made any announcements about the status of things, (Employee’s Exhibit 3;  Tr. 173), in order to keep them calm, Ms. Kirby and Ms. Rodriguez put their students on the floor in the middle of each of the classrooms and read to them.  (Tr. 173-74).  Eventually, a special education teacher, Ms. McCray, came by the portables and made statements in the presence of students and teachers that did little to relieve any of their apprehension.  (Employee’s Exhibit 3, p. 2;  Tr. 174).  

93.
When Ms. Contreras eventually came to the portables, she found some of the students in both of the classrooms crying and very upset.  In a March 27, 2000 memo sent to Ms. Kirby two weeks after the event, Ms. Contreras stated that she found the students in Ms. Kirby’s classroom “upset, terrified and crying” to the point that a social worker had to be sent to calm them down.  Ms. Contreras criticized Ms. Kirby for failing to keep her students calm and then accused Ms. Kirby of inciting apprehension in the students by telling them the school was not doing anything about the situation and insinuating to the students that someone might come into the classroom and shoot them.  (Employer’s Exhibit 15;  Tr. 541-42).  In fact, she testified that no other students in the portable were upset other than those of Ms. Kirby.  (Tr. 543).

94.
Ms. Kirby specifically denies ever telling her children that nothing was being done by the school about the situation or that she would take a bullet for them and no proof was offered by the District as to such allegation.  (Tr. 60).  Moreover, despite what Ms. Contreras said in her memo, I find that Ms. Contreras saw students in an anxious condition in the classrooms of both Ms. Kirby and Ms. Rodriguez.  (Tr. 174-75).  Along these lines, if the only students who were distressed were those of Ms. Kirby, Ms. Contreras provided no explanation as to why a social worker was sent to Ms. Rodriguez’s class the day of the incident to calm them instead of Ms. Kirby’s class.  It was several more days before the social worker came to Ms. Kirby’s class.  (Tr.175, 635).

95.
Finally, in the March 27, 2000 memo to Ms. Kirby about the incident, Ms. Contreras directed Ms. Kirby to refer to the school’s Crisis Plan in order to be able to handle situations in the future.  Yet, Ms. Kirby was not given a copy of such plan until March 28, 2000, when there was a faculty meeting and the crisis plan was one of the agenda items.  (Employee’s Exhibit 9;  Tr. 176-77).

96.
On April 19, 2000, there was supposedly a fight somewhere near the portables at the end of the day.  This prompted another “incitement” memo from Ms. Contreras.  (Employer’s Exhibit 17).  She accused Ms. Kirby of not assisting in the situation and, instead, engaging in a casual conversation with a parent in the parking lot.  The allegations drew a sharp reply on behalf of Ms. Kirby by Ms. Horneffer of the Alliance of Dallas Educators dated May 18, 2000.  (Employee’s Exhibit 4).  

97.
Ms. Kirby did not see the fight.  Ms. Gomez, a teaching assistant, came by her room and asked her to call the office and report a fight.  (Tr. 63-64, 165).  At that time, Ms. Kirby was waiting for a mother to pick up her daughter.  Ms. Kirby then walked the child to the mother’s car.  One of the reasons Ms. Kirby did not participate in trying to locate the fight was that she wanted to insure that her student was not inadvertently caught up in the fight, wherever it might be located.  When she got the child to the car, the parent wanted to visit a few moments.  (Tr. 165-66).  A second reason is there were several other teachers looking for the fight, so her presence was not critical.  (Tr. 63-64).

98.
Ms. Contreras “wrote-up” Ms. Kirby because she did not help try to locate the fight and because Ms. Kirby appeared so nonchalant about it by talking with the parent instead of helping out.  (Tr. 639-40).  Yet, Ms. Contreras acknowledged that when she saw Ms. Kirby with the parent, she did not call her over to assist nor did she ever ask Ms. Kirby why she was with the parent instead of looking for the location of the fight.  (Tr. 639-40).  

99.
I find that the conduct of Ms. Kirby on March 14, 2000 concerning the handling of her class after loud noises resembling gunshots were heard, and her conduct on April 19, 2000 after notifying the office of a possible fight, was appropriate under the circumstances, not reckless or careless, and certainly did not constitute any type of incitement of students or teachers.  

100.
The District failed to establish by a preponderance of the evidence each of the following:

A.
Failure of the employee to use his or her best efforts in carrying out one or more of the following areas of professional duties and responsibilities:

a.
Creating a climate for learning in the classroom.  (DF-Local #3(a)).

B.
Inefficiency, incompetency, or inability to perform assigned duties.  (DF-Local #13).

C. 
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors.  (DF-Local #20).

D. 
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  (DF-Local #24).

E. 
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25).

F.
Failure or refusal to timely submit or account for all grades, reports, school equipment, or other required items.  (DF-Local #26).

G. 
Failure or refusal to fulfill duties and responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy.  (DF-Local #29).

H. 
Excessive absences, tardiness, or job abandonment.  (DF-Local #31).

I. 
Any other reason constituting “good cause” under Texas law.  (DF-Local #32).

101.
With respect to (DF-Local #1), the District failed to establish by a preponderance of the evidence that Ms. Kirby failed or refused to comply with policies, orders, and directives of the Board, General Superintendent and/or designees, other than the following, as more specifically set forth in the above Findings of Fact for this Decision:

A.
Achievement of necessary staff development hours; 

B.
Leaving students unattended in her classroom on January 10, 2000;

C.
Weekly submission of lesson plans;  and

D.
Failure to bring adequate documentation in support of her IIP to the summative conference.  

However, I find that none of the violations established by the District, individually or collectively, support the  grounds for termination of Ms. Kirby.  


Discussion
While the allegations as to Ms. Kirby were many, the number of them which had any merit were few.  For those with merit, the violations were of a relatively minor nature, and certainly not of a nature to justify termination.  This is a situation where the inexperience, confusion, and stubbornness on the part of one, mixed with poor supervision, support, communication and leadership by the other, is not a good recipe for a good outcome, especially when a personality conflict between the two is injected into the process. 

Ms. Kirby was a young and inexperienced teacher.  Even though she taught for one semester at Anson Jones before she resumed there in the fall of 1999, she was considered to be a teacher “new to the District.”  It was unclear whether she was required to comply with 70 hours of staff development because of her status.  During that spring semester,  she did not work under an IIP nor was she given a summative evaluation.  When she prepared an IIP in the fall, she was given virtually no guidance on it nor was she told much about her summative conference to be held later that school year.  A few minutes of guidance by the administrators at Anson Jones, with follow-up and support during the year, would have likely avoided most of the problems made the basis of this matter.  

The administration at Anson Jones took inconsistent positions with Ms. Kirby with regard to her development as a teacher.  When she resumed work at Anson Jones on September 21, 1999, the District took the position that she was a teacher that was “new to the District,” and thus had to take 35 additional hours of staff development.  On the other hand, where it apparently suited their purposes for Ms. Kirby’s proposed termination, the District took the position that she was an experienced teacher who should have known not only how to fill out lesson plans, but who also was supposed to know all about IIPs and what documents to bring to a summative conference, and penalized her when she did not.   

The Teacher Appraisal Manual was quite clear that there would need to be additional communication and support for first year teachers from everyone involved at the school.  This nurturing concept was to include feedback and assistance to insure that their first year experience was a successful one.  As evidenced by some of the instances mentioned above, as well as others covered in the Findings of Fact, it was clear that the administration at Anson Jones, knowing of the inexperience of Ms. Kirby, nevertheless failed to provide any nurture of this nature to an inexperienced teacher in some rather critical areas.  Nor did the administrators at Anson Jones follow the recommendation in the Teacher Appraisal Manual that an IIP should be revisited during the school year and that problems should be addressed sooner rather than later.  Consequently, the administrators at Anson Jones were not only deficient in supervising Ms. Kirby in a constructive and meaningful manner, but on what few things involved in this matter they tried to help her, they were inconsistent in their guidance and assistance.  It is thus not surprising that failure of Ms. Kirby to take the requisite number of staff development hours, the failure to submit weekly lesson plans, the incompleteness and inadequacy of lesson plans during the fall semester of 1999, as well as the failure to bring sufficient supportive documentation to the summative conference are as much, if not more, the result of the deficiencies of the administrators at Anson Jones than those of Ms. Kirby.

Another problem related to her inexperience presented itself when Ms. Kirby left nine of her students unattended during her planning period on January 10, 2000.  While she believed that these students who were completing some unfinished work from the morning’s classes would be adequately monitored by a teacher in the adjoining room (much as would be the case if Ms. Kirby had to suddenly take a student to the restroom or to the office), that type of monitoring for 25 minutes by a fellow teacher in the next room was unsatisfactory.  Fortunately, no harm came to any of the students during the time that  Ms. Kirby was absent from the room.  At the time when this occurred, Ms. Kirby acknowledged her poor judgment, and she did not leave the students alone again in that manner. 

Even though Ms. Kirby was a young and inexperienced teacher, who was uncertain and confused on certain things, she was not totally blameless.  Nevertheless, taking into account the lack of supervision and constructive help by the administrators at Anson Jones, especially considering that she was a teacher whose students apparently had a good learning experience, the  termination of Ms. Kirby would not be a fair or just resolution of the situation.

A teacher does not have a right to remediation in every circumstance.  For instance, remediation is not required when the situation is serious and the teacher’s action involves fraud, theft or deceit.  It is also not required if a teacher is incompetent or if the underlying action bringing about the proposed termination is egregious.  Remediation is also not appropriate where a teacher intentionally fails to follow directives.  Weatherwax v. Fort Worth Independent School District;  Docket No. 080-R2-1298 (Comm’r Educ. February 16, 1999).  See also Cox v. Andrews Independent School District;  Docket No. 092-R2-1999 (Comm’r Educ. February 25, 1999);  Andrews v. Houston Independent School District;  Docket No. 236-R1-897 (Comm’r Educ. September 24, 1997).  None of those situations are involved in this case.

An opportunity for remediation is preferred in many cases because the ordinary prudent employee is not perfect.  Average employees do make mistakes and do need guidance.  In this case, had Ms. Kirby, as a new and inexperienced teacher, been given the necessary guidance and instruction by the administrators at Anson Jones, then in all likelihood, the problems relating to the lesson plan, staff development hours and documentary evidence for the summative conference would not have occurred.

While Ms. Kirby should be reinstated and given another chance, her reinstatement should not be at Anson Jones.  A severe personality conflict exists between Ms. Kirby and Ms. Contreras.  The conflict apparently started in October 1999 when  Ms. Kirby and Ms. Contreras got into a dispute over problems with the lack of air conditioning in Ms. Kirby’s portable classroom.  (Tr. 233, 646-47).  Sharp words resulted between them, and looking at the types of alleged violations attributed to Ms. Kirby in this matter by Ms. Contreras, the rancor and distrust that started with the initial dispute thereafter permeated all aspects of their professional relationship.  Ms. Kirby’s stubbornness in trying to deal with Ms. Contreras as the months passed also stifled any meaningful communication between them.  A fresh start at a different school for Ms. Kirby would better serve both parties.


Conclusions of Law
After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law:

1.
Pursuant to §21.251 et seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.

2.
The particular acts, conduct and behavior of Ms. Kirby, as specifically referenced in the above Findings of Fact, do not constitute violations of (DF Local #s 3(a), 13, 20, 24, 25, 26, 29, 31, and 32).

3.
The acts, conduct and behavior of Ms. Kirby in connection with the safety violation of leaving her students unattended on January 10, 2000, the failure to obtain her necessary staff development hours, the submission of her lesson plans on a weekly basis for review, the fact that some of the plans were incomplete and inadequate, and the failure of Ms. Kirby to bring adequate documentation to her summative conference on April 5, 2000, were established by a preponderance of the evidence by the District.  However, such conduct does not constitute good cause for the termination of Ms. Kirby under the circumstances of this case.


Recommendation
After due consideration of the evidence and the matters officially noticed in the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby:

RECOMMENDED that the Board of Trustees for the Dallas Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner's recommendation that Ms. Kirby be terminated be denied and that Ms. Kirby be reinstated with all appropriate back pay, other compensation and benefits;  and 

IT IS FURTHER RECOMMENDED that Ms. Kirby be reassigned to a school other than Anson Jones Elementary.

SIGNED AND ISSUED this 24th day of October, 2000. 

JESS C. RICKMAN  III

INDEPENDENT HEARING EXAMINER

�	The matters set forth in the Discussion section of the Decision are also considered Findings of Fact and Conclusions of Law, as appropriate.  Also, the citations to the evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�	Ms. Merkledove very briefly talked to Ms. Kirby at the conclusion of her spring semester in 1999 about her lesson plans and gave her no more specifics about how Ms. Kirby had prepared her lesson plans that semester other than they were “too general” and she needed to provide more information in them.  (Tr. 469-70).  That was the only feedback she received on lesson plans before she was evaluated on her newer lesson plans in the spring of 2000.


�	The accuracy of Ms. Polk’s work on Ms. Kirby’s Compensatory Time Record is also in question.  She credited Ms. Kirby for a one-hour course on September 13, 1999, which was  before Ms. Kirby ever started at Anson Jones.  Ms. Polk also failed to record 3½ hours of time where Ms. Kirby attended a session in March 2000.  (Employer’s Exhibit 9;  Tr. 342-43).	


�	Ms. Polk still didn’t get the hours correct.  She reflected the completion of 12 hours when it should have been 15 hours.


�	It makes no difference on this point whether Ms. Polk referred Ms. Kirby to the District for an answer to this question during the fall semester or after the summative conference.


�	It is acknowledged that the sample of students’ work submitted in Employee’s Exhibit 20 was for work later in the spring, but representative work of a similar nature had to be there throughout the year that Ms. Contreras could have readily observed.


�	As an aside, it would take three to six blocks of space in an Instructor’s Daily Planner to reproduce the District’s expanded definition of the above six guidelines that should be covered for each and every class.


�	It is acknowledged that Ms. Contreras was in Ms. Kirby’s classroom on January 10, 2000.  In a memo to Ms. Kirby shortly thereafter, she said that she went to Ms. Kirby’s room to observe her, creating the impression that it was her intent to do an observation.  (Employer’s Exhibit 11 ).  However, she finally admitted at the hearing that the memo’s characterization was wrong because she was actually on her way to another classroom in the portables and noticed that some students were in her room unsupervised during her planning period, so she stopped and waited.  (Tr. 592-94, 680 ).  While there, she made no effort to see if any lesson plans or other materials were available to review; she just sat there.  (Tr. 617-19, 710).


�	 Interestingly enough, Ms. Contreras said that she had seen Ms. Kirby’s lesson plans on an occasion almost a year before, during the spring 1999 semester, and she considered them to be adequate.  (Tr. 566).


�	The lesson plans for the missing weeks were never offered into evidence by Ms. Kirby, if any existed.


�	It is to be noted that on March 31, 2000, Ms. Kirby was absent but left a detailed lesson plan in the long-form for the substitute that was considered to be adequate by Ms. Contreras.  (Employer’s Exhibit 16;  Tr. 685-87).


�	This is despite what Ms. Contreras initially testified to (Tr. 591-92) and said in her reprimand memo to Ms. Kirby of January 10, 2000.  (Employer’s Exhibit 11).  Since it was Ms. Kirby’s planning period, Ms. Contreras could not have intended to do an official observance since there would not have ordinarily been students working in the area at that time.


�	As an aside, Ms. Contreras thought the noises came from a car backfiring.  (Tr. 633).


�	The matters set forth in the Discussion section of the Decision are also considered to be Findings of Fact and Conclusions of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or if any Finding of Fact is deemed to be a Conclusion of Law, it is hereby adopted as such.
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