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OPINION


On September 14, 1999, came on for consideration the above-entitled cause.   Petitioner, Tatum Independent School District appeared through its designated representative and through counsel and announced ready.   Respondent, Carl Bailey, appeared in person and through counsel and announced ready.   A hearing was conducted commencing September 14, 1999, and was completed September 16, 1999.  Twenty witnesses testified with a resulting transcript in excess of 850 pages.


The Tatum Independent School District (hereinafter “the District”) proposed Mr. Bailey’s termination pursuant to a letter dated July 14, 1999, setting forth nine grounds for the proposed termination. (Pet. Ex. 40)   The grounds for the termination can be grouped into five (5) categories each of which will be discussed separately:


1.
Failure to implement Board policy relating to test exemption;


2.
Attendance issues;


3.
Distortion of facts during the course of an investigation;


4.
Failure to take appropriate measures to monitor a teacher’s actions; and


5.
Conduct in violations of the Code of Ethics and Standard Practices for Texas Educators.


The findings herein are based upon the entire record as a whole including the appearance and demeanor of the witnesses.  The burden was upon the District to prove by a preponderance of the evidence that “good cause” existed for the termination of Mr. Bailey’s contract.
I.

Failure to Implement Board Policy


The District alleged the following as a ground for termination.


2.
You failed to carry out the Board policy and regulation regarding the test exemptions.  You failed to implement procedures and/or plans to ensure the implementation of the Board policy and regulation regarding the test exemptions.
Background Facts

Carl Bailey was employed as the Principal of Tatum High School for school years 1997-1998 and 1998-1999.    Prior to that time, he had served a year as the Assistant Principal at Tatum High School.   During the summer of 1998, the Board had adopted a Test Exemption Policy which would allow certain high school students to be exempt from taking final exams, provided, certain grade average and attendance goals were achieved.  Pursuant to such policy, the Student Handbook was revised to explain such exemption policy and subsequently approved by the Board.   In addition to the adoption of an exemption policy, the high school had also adopted an accelerated block scheduling with the majority of core courses being held during first, second and fourth periods.   As a result of the exemption policy, Mr. Bailey had prepared several memorandums relating to the scheduling of final exams in December, 1998.    On December 18, 1998, which was the last day of school prior to the Christmas break, exams were scheduled for periods one, three and five.   The students were advised that after completion of their last exam, if they were exempt from taking any additional exams and had parental permission, they could go home at that time. 


The District did not specify any particular actions of Mr. Bailey which would indicate the failure on his part to carry out the Board policy regarding the test exemptions.   While some confusion may have existed, this was a new policy that was being implemented.  The major complaint from the District related to the attendance procedures on the early dismissal days.  The evidence shows that Mr. Bailey took affirmative steps, including, notification to teachers, district personnel and students relating to the exemption policy and schedule relating to the days of testing in December, 1998, and May, 1999, as well as the importance and necessity of students being present, even if they did not have exams.   

Finding of Fact No. 1

Mr. Bailey took steps to carry out the Board policy regarding the test exemption and implemented procedures or plans to ensure the implementation of the Board policy.   

Finding of Fact No. 2

The District failed to prove by a preponderance of the evidence that Mr. Bailey failed to carry out the Board policy and regulations regarding the test exemption.  The District further failed to prove by a preponderance of the evidence that Mr. Bailey failed to implement procedures and/or plans to ensure the implementation of the Board policy and regulation regarding the test exemptions. 

Finding of Fact No. 3


Any failure to implement the Board policy was not intentional nor was it serious in nature.

Conclusion of Law No. 1

The District failed to prove by a preponderance of the evidence that “good cause” exists for the termination of Mr. Bailey on this ground.

Conclusion of Law No. 2

The ground cited in the District’s letter of July 14, 1999, being Item No. 2 in such letter and discussed herein does not constitute a ground for termination of the employment of Mr. Bailey.

II.

 Attendance Policies

The letter of July 14, 1999, from the District sets out four separate issues relating to Attendance Policies that will be discussed in this section.  These are as follows: “1, 3, 5, and 6”. 


1.
You intentionally failed to follow through with the Superintendent’s directive to investigate an attendance reporting discrepancy.  In addition your failure to follow through with the Superintendent’s directive to investigate an attendance reporting discrepancy was done with an intent to conceal from the Superintendent the attendance reporting discrepancy.


3.
You certified attendance reports without taking appropriate measures to verify the accuracy and/or authenticity of the report.


5.
You utilized and submitted attendance reports knowing of their falsity.


6.
You made and/or caused false entries to be made in attendance reports.

Background Facts

Prior to the commencement of the 1998-1999 school year, Mr. Bailey hired Patti Beall to be the Attendance Clerk for the high school for the upcoming year.   She had no prior experience as an attendance clerk.  For the early dismissal day of December 18, 1998,  Mr. Bailey had instructed Ms. Beall, that attendance would be taken during first period instead of the traditional second period.  Second period classes were not scheduled to meet on December 18, 1998, due to the scheduling of exams.   There was apparently some confusion with regards to the taking of attendance on December 18, 1998.   The initial attendance report indicated only three (3) students absent, which Mr. Bailey did not believe accurately reflected the actual attendance and requested Ms. Beall to research and correct such records.    Despite being told to investigate and correct any errors, Ms. Beall failed to do so.  She failed to advise Mr. Bailey that she had not corrected any errors.   On or about January 29, 1999, Ms. Beall submitted to Mr. Bailey, the attendance report for the preceding semester, representing that in fact the information contained therein was true and correct to the best of her knowledge and belief.  Based upon such representation, Mr. Bailey signed the report and forwarded it to the Administration office.  


The next time Mr. Bailey was aware that there was an issue with regards to the attendance was June 24, 1999.    A new Interim Superintendent had taken over on June 1, 1999, and in a conversation with Mr. Bailey, raised the issue of incorrectly reporting attendance and providing fraudulent reports.    Mr. Bailey was directed not to have any additional discussions with any school district personnel relating to the issue until the completion of the Superintendent’s investigation.    Despite requests from Mr. Bailey as to clarification of the issues and his desire to help straighten out any errors that may have existed, by July 7, 1999, Mr. Bailey was being proposed for termination.


The District has further alleged that the decision to alter the time of taking the attendance for the purpose of PEIMS reporting on the early dismissal days was a violation by Mr. Bailey.  The Student Attendance Accounting Handbook provides that attendance is to be taken during the second or fifth instructional hour.  Normally attendance was taken during second period which commenced at 9:25 a.m.  Mr. Bailey contacted Mr. Bryce Templeton at the TEA to inquire whether or not attendance could be taken during first period on the early dismissal days.  It was Mr. Bailey’s understanding that such a procedure would be acceptable in light of the fact that there was no second period scheduled.

Finding of Fact No. 3


There was no directive from the Superintendent to investigate an attendance reporting discrepancy.

Finding of Fact No. 4


There was a handwritten memo mentioning a possible problem with the attendance on December 18, 1998.

Finding of Fact No. 5


Mr. Bailey followed through on such memo and requested that Ms. Beall investigate the issue and make any needed corrections.

Finding of Fact No. 6


Ms. Beall did not advise Mr. Bailey that she had failed to correct the attendance reports.

Finding of Fact No. 7


Ms. Beall represented to Mr. Bailey that the attendance report to be submitted to the Administration was true and correct to the best of her knowledge and belief.

Finding of Fact No. 8


The representation made by Ms. Beall in finding of fact No. 7 was false.

Finding of Fact No. 9


Mr. Bailey reasonably relied upon the representation of Ms. Beall in executing the attendance report and submitting it to the Administration.

Finding of Fact No. 10


There was no intent to conceal any information relating to attendance by Mr. Bailey.

Finding of Fact No. 11


Mr. Bailey did not know of the inaccuracy of the attendance report and did not knowingly submit any inaccurate attendance reports

Finding of Fact No. 12


Mr. Bailey did not make or cause to be made any false entries in the attendance reports.

Finding of Fact No. 13

Mr. Bailey reasonably relied upon the advice he received from Bryce Templeton at TEA regarding the change of attendance period. 

Finding of Fact No. 14


If Mr. Bailey was incorrect in altering the attendance periods for PEIMS reporting purposes, the violation was not intentional, nor serious.

Conclusion of Law No. 3


The District failed to prove by a preponderance of the evidence that “good cause” exists for the termination of Mr. Bailey on the attendance issues which are items 1,3,5 and 6 in the notice of proposed termination.

Conclusion of Law No. 4


The grounds cited in the District’s letter of July 14, 1999, being item nos. 1,3,5 and 6 in such letter and discussed herein do not constitute grounds for termination of the employment of Mr. Bailey.  

III.

Distortion of Facts During Investigation

The District has alleged as a ground for termination that Mr. Bailey distorted facts during the course of the Superintendent’s investigation.


4.
You deliberately distorted facts to me during the course of my investigation.

Background Facts


This ground for termination arises out of a telephone conference between Mr. Bailey and Ms. Hale on June 30, 1999.  Ms. Hale claims that Mr. Bailey had knowledge of the cancellation of the audit team from TEA and failed to so advise her when she asked when he had first learned of the cancellation of the audit.  The District did not put forth any evidence as to the materiality of this alleged distortion or how it had any impact on the investigation.  While Mr. Templeton had advised Mr. Bailey that he believed the audit was cancelled he had directed Mr. Bailey to an individual in the audit department to confirm such information if he chose to do so.  Mr. Bailey advised Mr. Templeton that since this was initiated by the Superintendent he was not going to go over their head with inquiries in the matter.

Finding of Fact No. 15


Mr. Bailey did not deliberately distort facts to Superintendent Hale during the course of the investigation.

Finding of Fact No. 16


Any misunderstanding relating to the cancellation the DEA Audit was not material to the investigation by Superintendent Hale.    

Conclusion of Law 5


The District has failed to prove by a preponderance of the evidence that “good cause” exists for the termination of Mr. Bailey on this ground.

Conclusion of Law 6


The ground cited in the District’s letter of July 14, 1999, being item no. 4 in such letter and discussed herein does not constitute grounds for termination of the employment of Mr. Bailey.  

IV.

Failure to Monitor Teacher’s Actions


The District has alleged the failure of Mr. Bailey to supervise a teacher about whom there had been a previous investigation with regards to a relationship with a particular student as grounds for termination.   These are found in item nos. 8 and 9.   


8.
You failed to take appropriate measures to monitor and/or assure that Rayford Gibson was following directives regarding a certain specific female student.


9.
Your failure to monitor and/or assure Mr. Gibson’s adherence to directives constituted intentionally exposing a student to disparagement and/or a failure to protect the student from conditions detrimental to learning, mental health and safety and/or violated Code of Ethics and Standard Practices for Texas Educators which is set out in the Employee Standards of Conduct for the Tatum ISD, specifically Principle IV Standards 2 and/or 4.

Background Facts


Former Superintendent Rivers and former Principal Williams had been involved in an investigation with regards to a teacher by the name of Rayford Gibson.   Mr. Bailey had never been asked, and was never involved in any investigation of Mr. Gibson.  Mr. Rivers had handled the prior investigation which had resulted in no factual evidence to support any action against Mr. Gibson.  The student graduated  at the end of the 1998-1999 school year.   The student was an honor graduate and obtained a scholarship to Texas A&M.    The evidence presented by the District related to rumor and innuendo.   There was no direct credible evidence of any damage done to such student or that Mr. Bailey failed to act in the appropriate manner with regards to supervision of Mr. Gibson.   

Finding of Fact No. 17


Mr. Bailey properly supervised Mr. Gibson with regards to his relationship with the student.

Finding of Fact No. 18

The actions of Mr. Bailey did not lead to any disparagement or damage to the student involved.   

Conclusion of Law 7


The District failed to prove by a preponderance of the evidence that “good cause” exists for the termination of Mr. Bailey in item nos. 8  and 9 in the letter of proposed termination.

Conclusion of Law 8


The grounds cited in the District’s letter of July 14, 1999, being items no. 8 and 9 in such letter and discussed herein do not constitute grounds for termination of the employment of Mr. Bailey.

V.
Violation of Code of Ethics

The District has alleged conduct in violations of the Code of Ethics and Standard Practices for Texas Educators as grounds for termination of Mr. Bailey.  The letter from the District states as follows:


7.
Your conduct violates the Code of Ethics and Standard Practices for Texas Educators which is set out in the Employee Standard of Conduct for the Tatum ISD, specifically Principle I, Principle I, Standard 6, Principle II and Principle II, Standard 5.

Background Facts


This ground for termination is dependent upon favorable findings by the District with regards to one or more other grounds for the termination.   In light of the fact that the District has not prevailed on any of its other alleged grounds for termination, there are no grounds for termination relating to conduct that was in violation of the Code of Ethics and Standard Practices for Texas Educators.

Finding of Fact No. 19


Mr. Bailey’s conduct relating to the grounds for termination in the District’s letter of July 14, 1999, was not in violation of the Code of Ethics and Standard Practices for Texas Educators.   

Finding of Fact No. 20


To the extent Mr. Bailey’s actions were not in keeping with any strict practice or policy, then any such violation was not intentional and not of a serious nature that would give rise to a cause for termination.

Conclusion of Law 9


The District has failed to prove by a preponderance of the evidence that “good cause” exists for the termination of Mr. Bailey on item no. 7 in the letter of proposed termination.

Conclusion of Law 10


The ground cited in the District’s letter of July 14, 1999, being item no. 7 in such letter and discussed herein does not constitute grounds for termination of the employment of Mr. Bailey.

Summary


The District failed to carry its burden of proving by a preponderance of the evidence the type of serious or intentional conduct that would constitute “good cause” under the law.


SIGNED this ____________ day of November, 1999.







______________________________







TIMOTHY E. MALONE,







Certified Hearing Examiner
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