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I

STATEMENT OF THE CASE
CAME ON FOR CONSIDERATION the termination appeal of Mr. Roland Flannel.  Mr. Flannel was represented by Mr. James T. Fallon III. Mr. Andrew Ramzel and Ms. Ellen Huchital, with the firm of McGinnis, Lochridge  & Kilgore, L.L.P., were counsel for the Houston Independent School District (herein the "District" or "HISD"). Ms. Mable Caleb, principal of Francis Scott Key Middle School (herein "Key Middle School"), was also in attendance. The following Findings of Fact, Conclusions of Law, and Recommendations are based upon testimony, evidence and arguments of the respective counsel on August 6 and 7, 2001, in conjunction with briefs during trial. This recommendation is also based upon relevant case law as well as  decisions of precedence from the Commissioner of Education of the State of Texas submitted before the undersigned hearing officer in this instant cause.  To the extent any of the findings of fact herein are construed to be conclusions of law, they are hereby adopted as such.  To the extent any of the conclusions of law herein are construed to be findings of fact, they are hereby adopted as such.


II.


FINDINGS OF FACT
After due consideration of the credible evidence and the matters officially noticed, in my capacity as hearing officer, I make the following findings of fact:

a.
procedural history
1.
On December 8, 2000, Dr. O.D. Curtis sent a letter to Mr. Roland Flannnel relieving him of his duties, with pay, and reassigning him to the Northeast District Office. See HISD Ex. 14. Mr. Flannel signed this letter On December 12, 2000 acknowledging receipt of the letter. See id.                  

2.
HISD Professional Standards conducted an investigation into Mr. Flannel's conduct.  Professional Standards prepared an Investigative Summary Report. Investigative Summary Report, HISD Ex. 33. Mr. Flannel received a copy of this report.  Mr. Flannel stated he received and read this report. Hearing Transcript ("Transcript") p. 304, l.  23-p. 305,l. 1., p. 449, ll. 5-9.

3.
On February 3, 2001, Ms. Caleb via memorandum notified Mr. Flannel of her recommendation to suspend Mr. Flannel for two weeks without pay from HISD, be returned to probationary status for two years, and be returned to the classroom after his suspension.  Mr. Flannel signed this memo on February 7, 2001 showing his receipt of the memorandum. See February 3, 2001 Memorandum, HISD Ex. 15.
4.
On February 16, 2001, Ms. Caleb sent Mr. Flannel another memorandum notifying him that "[a]fter a lengthy conference with Dr. Curtis, a second review of the Investigative Report, and [Mr. Flannel's] response, it has become necessary for me to change the recommendations stated in the memorandum dated February 3, 2001." Ms. Caleb recommended termination. See February 16, 2001 Memo, HISD Ex. 17.  

5.
On February 19, 2001, Ms. Caleb sent a memorandum to Ms. Beatrice Garza, the Deputy Superintendent of Human Resources,  recommending that  Mr. Flannel's contract with HISD be terminated. See HISD Ex. 18.
6.
On April 18, 2001, Dr. Kaye Stripling, Interim Superintendent of HISD, notified Mr. Flannel by letter of her reasons for his proposed termination. See HISD Ex. 19.

7.
Subsequent to the notification of the termination recommendation  by Dr. Stripling, Mr. Flannel requested a hearing regarding the proposed termination of his contract.

8.
After two pre-hearing conferences  resolving various pre-hearing issues, and exchange of documentary evidence and witness lists, the termination hearing was conducted on August 6 and 7, 2001. See Hearing Transcript and Exhibits.

9.
During the hearing, Mr. Flannel presented oral and documentary evidence and was represented by Mr. James Fallon III. The District presented oral and documentary evidence and was represented by Mr. Andrew Ramzel and Ms. Ellen Huchital. See Hearing Transcript and Exhibits.

B.         SUBSTANTATIVE FINDINGS
1.
Mr. Flannel has been a teacher for the past 11 years, and has been employed by HISD since 1997. Transcript P.62. Mr. Roland Flannel was employed as a teacher by the Houston Independent School District for the 2000-2001 school year under a three year term contract. See HISD Ex.1. 


2.
Mr. Flannel was employed as a Career and Technology Education teacher at Francis Scott Key Middle School (herein "Key Middle School") in the Northeast District of HISD. Transcript , p. 263, II. 23-25.
3.
The principal of Key Middle School during Mr. Flannel's employment was Ms. Mable Caleb. Transcript, p. 328, l. 25-p.329, l. 4. The district Superintendent of the Northeast District was Dr. O.D. Curtis. Id. at p. 150, ll. 11-18.

4.
Mr. Flannel received excellent evaluations throughout his tenure with Key Middle School. Transcript, p. 351-p. 354; Flannel Ex. 7-14.

5.
Prior to this incident, Mr. Flannel had received no complaints at Key Middle School. Transcript, P. 272, p. 276.

6.
Mr. Flannel admitted that he struck Key Middle School students with a wooden paddle in the fall of 2000. Transcript, p. 70, II. 17-20.
7.
Mr. Flannel admitted he struck students with the wooden paddle on the buttocks. Transcript, p. 71, ll. 12-14.
8.
The wooden paddle Mr. Flannel caused to come in contact with student' buttocks was "basically a hall pass in the shape of a regular, say, fraternity paddle with the words "hall pass" on it; half an inch thick, I would say; 12 to 13 inches long; 2, 2 and a half inches in width." Transcript, p. 71, ll. 7-11.
9.
Mr. Flannel admitted that he also caused a 12-inch ruler to come in contact with students' hands during the fall of 2000. Transcript, p. 72, ll. 3-14.
10.
Mr. Flannel admitted that he would "pop" students' on the buttocks with his wooden paddle if they were "just standing around, not working on their project or something, I'd say "You need to get busy". Just a little pop to get them going." Transcript, p. 74, ll. 5-7, 15-18.
11.
Mr. Flannel caused objects to come in contact with students' bodies in lieu of giving these students detention. Transcript, p. 274, l. 24- p. 275, l. 13.
12.
Mr. Flannel caused objects to come in contact with students' bodies if students were tardy or if they were not properly following the dress code. Transcript p. 171, 172, 174, 175.

13.
Mr. Flannel admitted that he caused a wooden paddle to come in contact with students' buttocks in front of other students. Transcript, p. 70, l. 17-p. 71, l. 14, p. 79, ll. 11-15.
14.
Mr. Flannel admitted that he caused a wooden paddle to come in contact with students' buttocks without a certified professional witnessing the contact.  He also admitted that he did not check the student's discipline card to see if the student was allowed to receive corporal punishment.  Transcript, p. 127, l. 1-p. 128,l. 12.
15.
Mr. Flannel did not record the use of the paddle on the students' discipline cards. Transcript, p. 130, ll. 11-19.
16.
Ms. Caleb never approved the wooden paddle used by Mr. Flannel. Ms. Caleb never approved the use of a wooden paddle by Mr. Flannel on students' buttocks. Mr. Flannel  never asked permission of Ms. Caleb to "pop" students in order to redirect their behavior. Transcript, p. 128, l. 21-p. 129, ll. 9 & 12 ; p. 86, l. 25-p. 87, l. 7. 

 
17.
Mr. Flannel struck students in their hands with rulers in the presence of other students.  This was done outside the presence of the principal, assistant principal, or dean. Transcript , p. 124, ll. 12-25, p. 126, ll. 3-6.
18.
Mr. Flannel admitted that while a teacher at Key Middle School he corporally punished students in his office. Mr. Flannel gave pops to students in his office. Transcript, p. 270, ll. 13-15, p. 73, ll. 1-6.
19.
These "pops" in Mr. Flannel's office were in addition to times when Mr. Flannel would cause a wooden board to come in contact with students' buttocks in the classroom in front of other students. Transcript, p. 73, ll. 1-24.
20.
Mr. Flannel "popped" students  on their buttocks with a wooden board in his office and he admitted that this was corporal punishment.  This occurred approximately nine or ten times while he was a teacher at Key Middle School.  These incidents were in addition to the times Mr. Flannel caused a wooden paddle to come in contact with students in the classroom.  This was also in addition to times Mr. Flannel caused a ruler to come in contact with students hands in the classroom. Transcript, p. 76, ll. 13-14;p. 87, l.22-p. 88, l. 9; p. 124, ll. 9-25; p. 123, ll. 13-18.

21.
Mr. Flannel admitted that every time he struck a student with an object, it violated  the HISD Code of Student Conduct. Transcript, p. 88 ll. 1-9.

22.
Mr. Flannel administered pops to students that violated Board Policy admittedly nine or ten times. Transcript, p. 124, ll. 9-11.

23.
Mr. Flannel never checked a student's file to determine whether the parent had granted permission to the school to administer corporal punishment before he administered these pops to students.  Mr. Flannel had no principal, assistant principal or dean present when he administered corporal punishment.  Transcript, p. 124, ll. 5-10; p. 126, l. 16-p. 127, l. 18; p. 128, ll. 10-12.

24. 
Mr. Flannel never recorded the pops he gave to students on the student discipline card in the administration office.  There were no certified professionals witnessing the corporal punishment he administered to students. Transcript, p. 130, ll. 1-21.

25.
By his actions, Mr. Flannel, violated the HISD Board Policy on corporal punishment.
Transcript, p. 132, ll. 5-7.

26.
On. November 29, 2000, in his third period wood shop class, Mr. Flannel caused a ruler to come in contact with students' hands because the students were late for class.  Mr. Flannel stated that he told students, " All you late kids, ya'll come on and line up. And they all came up to my desk.  And I told them, Okay. Who's first? And I had a ruler in my hand and pop, Go sit down." Transcript, p. 283, ll. 13-25.  Mr. Flannel describes this as using force as a "slight flick of the wrist".  Transcript, p. 73. Mr. Flannel stated that he used this as an alternative to more severe, formal means of discipline.  He characterized it as horseplay done in a joking manner. Transcript 272-278.

27.
Michael was a student in Mr. Flannel's third period class on that day. Michael watched Mr. Flannel giving students a pop for being tardy on that day.  Michael noticed that Mr. Flannel was popping kids with a board at the front of the room. Transcript, p. 338, ll. 6-8; p. 339, ll. 1-8.

28.
Michael noticed that some kids who were getting popped "didn't want to get the pops; but they went up there and got them anyway because he was going to call their parents if they didn't, talk to their parents." Transcript, p. 340, ll. 7-10.

29. 
Cory was a student in Mr. Flannel's third period class on November 29, 2000.  Cory was in the eighth grade.  Transcript, p. 104, ll. 18-20; p. 168, ll. 16-24.

30.
On November 29, 2000, Cory was late to Mr. Flannel's third period class.

Transcript, p. 178, l. 1-10.

31.
When Cory walked into class that day, Mr. Flannel was popping students because they were late.  Cory watched as Mr. Flannel popped students with a "full paddle" as students were "bent over the desk with both hands on the desk; and [Mr. Flannel] was swinging on them with a paddle." Transcript, p. 200, ll. 13-18, 24-25. Cory saw Mr. Flannel, "swing back and hit a kid [Roberto] in the rear with a paddle that day."  Id. at p. 202, ll. 3-9.
 
32.
Mr. Flannel called Cory up to his desk. Mr. Flannel asked Cory why he was late and said to Cory, "Okay. Come on up and get your pop." Transcript, p. 106, l. 25-p. 107, l. 3; p. 286, ll. 3-7; p. 289, ll. 15-16.
33. 
Cory told Mr. Flannel he did not want to get pops and that his mother had requested that he not get pops. Mr. Flannel insisted Cory come and get his pops and to get it over with. Transcript, p. 178, ll. 21-24-p. 179, l. 1; p. 289, ll. 17-18.
34.
Mr. Flannel asked the other students in the class to get Cory and bring him to Mr. Flannel's desk so that Mr. Flannel could pop Cory for being late to class. Transcript, p. 108, ll. 3-16. Mr. Flannel told the other students that if they did not go get Cory, Mr. Flannel would pop them too. Id. at p. 443, ll. 17-20.  Mr. Flannel admitted that using other students to help  administer this discipline was "possibly" a violation of the HISD Code of Student Conduct. Id. at p. 108, ll. 12-18. 

35.
Cory did not want to get popped.  Cory resisted and ran out of the classroom. Transcript, p. 178, ll. 21-23; p. 107, ll. 11-20.
36.
Mr. Flannel left the classroom for the office. Transcript, p. 109, ll. 7-17.
37.
Cory returned to the classroom. Mr. Flannel returned to the classroom and again called Cory up to his desk so he could pop Cory for being late to class. Transcript, p. 109, ll. 18-24; p. 179, l. 22-p. 180, l. 2; p. 290, ll. 4-7. 

    
38.
Mr. Flannel knew that Cory did not want to get popped with a wooden board. Transcript, p. 109, l. 25-p.180, l. 2; p. 290, ll. 6-7.      

39.
Mr. Flannel hit Cory on the buttocks with the wooden board three times. Mr. Flannel's  hitting of Cory hurt Cory. Transcript, p. 180, ll.13-p. 181, ll. 1-4; p. 292, ll. 21-22. 

40.
Other students watched as Cory was being popped. Transcript, p. 181, l. 4-6.  
41.
Cory grabbed the paddle away from Mr. Flannel.  Mr. Flannel and Cory tussled  engaging each other and causing both to fall to the floor. Transcript, p. 181, ll. 15-19, 23; p. 182, l. 8.
42.
Cory's arm was entangled through the ladder and his arm was hurt. He left school in an ambulance. Transcript, p. 182, l. 3-p. 183, l. 6.
43.
Cory's arm was broken, and he had to wear a cast as a result of this incident. Transcript, p. 183, ll. 4-12; p. 184, ll. 4-12; HISD Ex. 26.
44.
Cory did not think that Mr. Flannel was just "playing" that day.  Transcript, p. 203, l. 23-p. 204. l. 2.
45.
Mr. Flannel admitted that Cory was up at the front of the room by Mr. Flannel's desk in order for Mr. Flannel to pop Cory on the buttocks with a wooden board because Cory was late to class.  Mr. Flannel admitted that this occurred in front of the others students in the classroom. Transcript, p. 79, ll. 1-15. 

46.
Cory's mother, Ms. Sharon L. did not give Mr. Flannel permission to paddle Cory.  Mr. Flannel never talked to Cory's mother about discipline of Cory. Transcript, p. 231, ll. 12-14; p. 232, ll. 22-24, p. 235, ll. 20-22.
47.
Cory's mother, Ms. Sharon L. had not granted permission for Cory to receive corporal punishment at school during the 2000-2001 school year. Transcript, p. 233, ll. 21-25.
48.
Mr. Flannel admitted that "I didn't have a right to hit Cory that day." Transcript, p. 11, ll. 4-5.  


49.
Ms. Caleb conducted annual training for her faculty. During the annual training, Ms. Caleb discussed with the faculty the Key Middle School Discipline Management Plan, the HISD Code of Student Conduct, the Key Middle School Teacher Handbook, and the Key Middle School Student/Parent Handbook. Transcript, p. 68, ll. 12-19.
50.
Mr. Flannel admitted that as part of the training each of the three years he taught at Key Middle School, he received copies of the Key Middle School Discipline Management Plan, the HISD Code of Student Conduct, and the Key Middle School Student/Parent Handbook. Mr. Flannel read these policies.  Transcript, p. 65, ll. 18-25, p. 68, ll. 12-19.

51.
The HISD Student Code of Conduct is adopted by the HISD Board of Education. Transcript, p. 66, ll. 3-16.Ms. Caleb told Mr. Flannel and other teachers at least twice a year not to touch the students unless the students were endangering the teacher, themselves, or others. Transcript, p. 314, l. 13-p. 315, l. 3.
52.
Ms. Caleb cautioned her teachers to "keep your hands off the students unless the student is a threat to himself, his peers, or you as a teacher, but at no time are you to physically touch a student on the campus, if the student is not endangering you or the peers or himself or herself." Transcript, p. 366, ll. 18-24.
53.
Ms. Caleb  informed her faculty each year, including Mr. Flannel, that corporal punishment was only to be handed out by an administrator at Key Middle School. Transcript, p. 364, l. 23-p. 365, l. 2.
54.
Ms. Caleb never witnessed Mr. Flannel give corporal punishment to a student  Transcript, p. 354, l. 25- p. 355, l. 2; p. 357, ll. 18-20.  

55.
Mr. Flannel had his own discipline management plan even though Ms. Caleb explained the HISD and Key Middle School Discipline Management Plan. transcript, p. 147, ll. 19-23.
56.
Mr. Flannel's discipline plan involved causing a wooden board to come in contact with students' buttocks, or by causing a ruler to come in contact with the students' hands in order to redirect their behavior. Transcript, p. 74, ll. 5-18; p. 121, l. 25-p. 123, l. 12.
57.
Mr. Flannel's discipline management plan involved taking students into his office to administer corporal punishment to the students without an administrator present, without checking the students' discipline card, without a certified professional witnessing the corporal punishment, without recording the name of a certified professional witness on the discipline card, and without allowing the principal to approve the instrument used to administer the corporal punishment. Transcript, p. 123, ll. 25- p. 132, l. 15.

58.
The day after the incident with Cory, Mr. Flannel gave a statement to Ms. Caleb.

In his statement, Mr. Flannel failed to mention that he was popping or touching Cory or any other students with a paddle in front of the room. Transcript, p. 317, l. 90 p. 319, l. 20.; Flannel Ex. 1.

59.
Mr. Flannel never admitted in his statement that he hit Cory, Cory knocked the wooden board  out of his hand, and Cory then turned around and grabbed Mr. Flannel.  Mr. Flannel stated that he did not put that information in his statement because "[i]t was an oversight." Transcript, p. 322, ll. 7-17; Flannel Ex. 1.
60.
Ms. Caleb was never aware of Mr. Flannel's discipline management plan. Ms. Caleb never approved of Mr. Flannel's own discipline management plan Transcript, P. 354, l. 25-p.355, l. 2; p. 386, l. 1-p. 387, l. 4; p. 86, l. 25-p. 87, l. 7.
61.
Mr. Flannel knew he was not supposed to give pops to students in front of the class because "[a]s a professional educator, that's always been a norm.  You know, you just-except back in the old days.  Nowadays, it's just not a practice that is acceptable." Transcript, p. 313, ll. 18-23.

62.
Mr. Flannel knew he could be terminated for his repeated failure to follow his principal's directives and school board policies.  Mr. Flannel also knew he could be terminated for violating a school district's discipline management plan. Transcript, p. 148, ll. 3-10.         


III

CONCLUSIONS OF LAW
1.
HISD Board Policy Sec. 754.200 states, "As a matter of policy, corporal punishment will be abolished as a disciplinary method within the Houston Independent School District." See HISD Board Policies, HISD Ex. 3.
2.
Under Houston Independent School District Board Policies, "corporal punishment is limited to spanking or paddling, is limited to a maximum of three "pops" and must be administered in accordance with established procedures/guidelines.  Certain physical acts against a student  by school personnel (such as, but not limited to... hitting with an inappropriate object) are not authorized and will be considered as a violation of the corporal punishment policies." See HISD Ex. 5.
3.
During the 2000-2001 school year Key Middle School had a waiver to allow for corporal punishment "only when absolutely necessary, as a disciplinary option for Level III acts of misconduct as outlined in the Code of Student Conduct." See Waiver of Board Policy 754.400, HISD Ex. 8; HISD Board Policies, HISD Ex. 3.  The waiver specifically provided, "We understand that corporal punishment must be administered in accordance with the procedures/guidelines established under Board Policy 754.200." See id; Transcript, p. 362, l. 20-p. 363, l. 18.

4.
HISD has five different levels of offenses and punishments for those offenses.  The levels and punishments range from Level I to Level V. HISD Ex. 5.  
5.
According to HISD's Board Policy, punishment for a Level III offense must be 

determined by the principal or other appropriate administrator.  Level III punishment is not determined by a teacher.  Transcript, p. 363, ll. 14-18; Ex. 5.

6.
Under  the Key Middle School waiver which only allowed corporal punishment for Level III violations or higher, the only way that corporal punishment could be handed out to a student was by an administrator. Transcript, p. 364, ll. 6-17; HISD Ex. 5, HISD Ex. 8.  
7.
Any corporal punishment at Key Middle School that is given by a teacher and does not include an administrator violates District Policy and the Key Middle School Waiver of Corporal Punishment.  Transcript, p. 364, ll. 14-17; HISD Ex. 5; HISD Ex. 8.

8.
HISD Board Policy Sec. 751.000 provides, "Discipline shall be administered in accordance with guidelines published in the Board approved "Code of Student Conduct: Your Rights and Responsibilities."  The contents of "Code of Student Conduct: Your Rights and Responsibilities" is hereby approved by the Board as policy." See HISD Board Policies, EX.3; Transcript, p. 360. l. 15-p. 361, l. 3.

9.
Violations of the Code of Student Conduct are violations of Board Policy.  Transcript, p. 361, ll. 8-11.

10.
The Code of Student Conduct places restrictions on corporal punishment. The Code of Student Conduct provides in pertinent parts:

1. Corporal punishment shall be limited to spanking and paddling the students on the buttocks and is limited to a maximum of three "pops". It cannot be used for a first time violation but only for repeated violations.

2. A principal may utilize corporal punishment as a means of discipline.  The principal may grant the authority to utilize corporal punishment to the assistant principal or teachers under his or her supervision.

3. When corporal punishment is administered by the principal or assistant  principal, it shall be done in the presence of another certified  professional.  When corporal punishment is administered by a teacher, it must be done in the presence of either the principal or, assistant principal , or dean.   The administration of corporal punishment shall take place out of the view of other students...

5. Abuses of  corporal punishment, when substantiated, may be grounds  for recommending dismissal of an employee...

7. If a parent does not permit the use of corporal punishment on his or her child in a school which has obtained a waiver to board policy, the parent assumes responsibility for the conduct of his or her child...

11.
The HISD Board has the power to determine what constitutes good cause for termination. See Mr. Flannel's Contract, HISD Ex. 1("the Employee may be terminated for good cause as determined by the Board."; Tex. Educ. Code Sec. 21.211(a) ("The board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.")

12.
HISD Board Policy Sec. 754.200 provides, "Abuse of corporal punishment, when substantiated, may be grounds for dismissal."

13.
Violating the Educator's Code of Ethics constitutes good cause to terminate a contract. Everton v. Round Rock I.S.D., No. 070-R2-1091 (Comm'r Educ., April 13, 1995); Closs v. Goose Creek I.S.D., No. 005-R2-989 (Comm'r Educ., March 12, 1992).

14.
Principle II, Standard 5 of the Code of Ethics and Standard Practices for Texas Educators provides, " the educator shall comply with written local school board policies, state  regulations, and other applicable state and federal laws."  HISD Ex. 7.


IV


DISCUSSION
Violations of a school corporal punishment policy are good cause for termination. Boyd v. Lake Travis ISD, Docket No. 153-R2-696 (Comm'r Educ. 1996). In Boyd, a teacher violated the school district corporal punishment policy. The teacher argued that his conduct was not serious enough for termination but rather that the teacher should be given a chance to remediate.

The Commissioner held:

The record reflects that the Petitioner's violation of board policy in an area as sensitive as corporal punishment is so egregious that remediation is not  required.  Not only did he actually administer the swats instead of the principal or assistant principal as required by board policy, Petitioner far exceeded the number of swats allowed by policy...Further, Petitioner violated board policy by failing to document the administration of corporal punishment.  Finally, Petitioner violated the agreement he made with the mother of the student to limit the swats to one, thus breaching the trust that a parent should have with the educators on campus.  Given the substantial nature of these violations of policy, it is not necessary to determine whether the swats significantly harmed the student or had the potential of harming the student. 

Boyd, Docket No. 153-R2-696 (Comm'r Educ. 1996).

Mr. Flannel repeatedly violated the HISD corporal punishment policy.  Mr. Flannel admitted to approximately 80 to 100 violations of the corporal punishment policy. Transcript, p. 132, ll. 4-17.  It is undisputed that Mr. Flannel administered the pops to students instead of the principal or assistant principal as required by HISD policy. Id. p. 123, l. 25-p.131. l. 11.
Furthermore, Mr. Flannel breached the trust of a parent that she should have with educators on campus. Transcript, p. 235, ll. 20-22; p. 369, l. 18-p. 371, l. 12.

As in Boyd, given the substantial nature of these violations, it is not necessary to determine whether the pops that Mr. Flannel repeatedly administered to his students significantly harmed the students or had the potential of harming them.  Under these circumstances, the Commissioner has determined that conduct similar to Mr. Flannel's is good cause for termination without the opportunity to remediate.  Therefore, good cause exists to terminate Mr. Flannel's contract.

HISD Board policy Sec. 754.200 provides, "Abuse of corporal punishment, when substantiated, may be grounds for dismissal".  Mr. Flannel admitted he violated the corporal punishment policy over 80 to 100 times in the 2000-2001 school year.  Several students testified to observing violations of the HISD corporal punishment policy by Mr. Flannel on a daily basis.  The Board has proposed  termination of his contract because of these violations. Thus, given the Boards's rights under its Policy, Mr. Flannel's contract, and the Texas Education Code, the Board has the power to determine good cause exists to terminate Mr. Flannel's contract.

Mr. Flannel breached the trust afforded him by his principal.  Ms. Caleb believes good cause exists to terminate Mr. Flannel's contract.  She testified that:

"... as a principal, I would say it's cut and dry whenever a teacher sits before me and says... that for two years... he has been violating corporal punishment after I directed him not to touch kids on the campus site, to follow the code of conduct of the Houston Independent School District approved code of conduct.  And when you sit before me and say that you have popped 9 or 12 kids in his office or by his desk, then I have a problem with that, because I can no longer trust that teacher to supervise students in a classroom alone and to look at-at the trust that the parents-that I've established with parents and the relationship I have built in the community for eight years.  And then when I hear a teacher  that I really trusted and have gone out of my way to be sure that he gets  the necessary things to educate our children who are at risk... he stated that he's doing this 9 or 12 times- one time is too many-to-failure to follow an administrative directive, to look at that he has failed to follow HISD code of conduct and discipline students...  
        








Mr. Flannel has gone over and above the call of duty but-all of those things are good. They're great and the kids did benefit from them, but we also have children who were hurt by it, a parent that was hurt by it, a community that trusted me to do the right thing by parents- or by their children.  And the parents trusted me and entrusted these kids to me...

It's just that under my supervision, it will not be tolerated because children-I put children first, and I'm there to protect the children. I work for the children in the District."  

The Board has made the decision that Mr. Flannel violated its corporal punishment policy and good cause existed to terminate his contract.

The test to determine whether good cause exists to terminate a teacher for acts against  students is, "if a teacher's actions are inappropriate and potentially harmful to a student, the district does not need to risk reoccurrences and possible severe injury to a student." Guerra v. San Diego ISD,  Docket No. 147-R2-706 (Comm'r Educ. Aug. 19, 1996); Degnan v. Texas School for the Deaf, Docket No. 142-R2-684 (Comm'r Educ. Jan. 1986).  This test is called the significant harm test.  The teacher in Guerra removed a student's baseball cap and jokingly swatted the student with the cap.  The teacher also struck with an open palm at another student and then slapped the student.

Like the teacher in Guerra, Mr. Flannel received good teaching evaluations.  He performed well in the classroom.  However, like the teacher in  Guerra, Mr. Flannel engaged in conduct that was inappropriate and potentially harmful to students. Despite his good performance evaluations, Mr. Flannel's inappropriate conduct failed the significant harm test.  Mr. Flannel's actions were not only potentially harmful to students, they were harmful to students.  Ultimately, his conduct lead to Cory's serious injury, a broken arm.

Mr. Flannel's violation of the Educator's Code of Ethics constituted good cause to terminate his contract. Everton v. Round Rock ISD, No. 070-R2-1091 (Comm'r Educ., April 13, 1995;  Closs v. Goose Creek ISD, No. 005-R2-989 (Comm'r Educ., March 12, 1992).  Principle II, Standard 5 of the Code of Ethics and Standard Practices for Texas Educators provides, "The educator shall comply with written local school board policies, state regulations, and other applicable state and federal laws. " Furthermore, Principle IV, Standard 1 provides, " The educator shall deal considerably and justly with each student and shall seek to resolve problems including discipline according to law and school board policy."  Mr. Flannel failed to follow either principle and ignored local board policies as well as ignoring Cory's request that Mr. Flannel had no permission from Cory's mother to give him "pops".  

Mr. Flannel admitted that his popping of Cory was not an isolated incident.  Mr. Flannel admitted to popping other students some 80 to 100 times. However, even if Cory's accident was  as isolated incident, good cause existed to terminate Mr. Flannel because, as in Guerra, there was significant harm to the student.  

Mr. Flannel violated HISD Board Policy, the Code of Student Conduct, Key Middle School Discipline Management Plan, and  the Educator's Code of Ethics. Finally, he violated the trust of his principal and ignored her specific directives, "not to touch the students".

Therefore, HISD does not need to risk reoccurrences and yet another possible severe injury to a child.  Good cause existed for HISD to terminate Mr. Flannel's contract.

 Based on the findings and this discussion and rationale herein, I respectfully submit the following decision and recommendation. 


V.

DECISION AND RECOMMENDATIONS
Pursuant to the foregoing findings it is my recommendation that Mr. Roland Flannel be terminated according to the recommendation of the Superintendent of the Houston Independent School District.

Therefore, it is the decision of this hearing officer that Mr. Roland Flannel's appeal be denied.

Respectfully submitted,

Francelia E. Totty, Hearing Officer

Houston Independent School District
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