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Statement of the Case
Pursuant to chapter 21 of the Texas Education Code, Diane Burnett, the respondent(“Ms. Burnett” or “Respondent”), appeals the decision of the Houston Independent School District (“HISD” or “Admin.”), the petitioner, to terminate her continuing contract as a teacher at Carnegie Elementary School.

After being notified of her termination, Ms. Burnett timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  Christopher L. Tritico, of Essmyer, Tritico & Clary, represents Ms. Burnett, and Richard Morris, of Feldman & Rogers, represents HISD.

The notice of termination, dated March 27, 1998 (Admin. 1), states, in part, as follows:

Specifically, the termination recommendation is based on findings that you have failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.  Examples of such behavior include, but are not limited to:

In May, 1994, you conducted an unauthorized “field day” for students even though the activity had been canceled by the principal because of inadequate planning for the activity.

In September, 1994, you required students to sit in the sun for extended periods of time as punishment for misbehavior.

In February, 1996, you required students to stand outside in near freezing temperature as punishment for misbehavior.

In March, 1997, you sponsored a fund raising activity for an outside charitable organization without prior approval of the principal.

In November, 1997, you took students on an off-campus field trip without prior approval from the principal and without following HISD procedures for the collection of money from students.

In January, 1998, you used unreasonable physical force to discipline a second grade female student by dragging her on her buttocks approximately sixty feet down a concrete walkway.  Your actions caused the student’s clothing to become disheveled in an embarrassing manner and exposed her to cold temperatures.

Counsel for the parties and the Examiner commenced the hearing without the presence of a court reporter on May 7, 1998, to address preliminary matters.  The Examiner called the case to order in the presence of a court reporter on May 13, 1998, and the hearing continued on May 14 and 15 and concluded on May 22, 1998.  The parties agreed in writing to extend the statutory 45-day deadline for filing the Examiner’s recommendation to the fourteenth day following the Examiner’s receipt of the parties’ proposed findings of fact and conclusions of law, and subsequently agreed to extend the deadline until July 13, 1998.


Findings of Fact
Background
1.  HISD hired Ms. Burnett for the 1993-94 school year through the Alternative Certification Program (“ACP”).  (Tr. 847-51).

2.  Ms. Burnett was assigned to the Carnegie Elementary School campus, where she was a physical education instructor during school years 1993-94 through 1996-97 and a second grade teacher in school year 1997-98. (Tr. 847-54, 894).

3.  At all times relevant to this case, Ms. Burnett was employed by HISD , and her contract status varied, as follows: she was an ACP intern in school years 1993-94 and 1994-95; she was in a probationary contract in 1995-96; and she was in a continuing contract in years 1996-97 and 1997-98. (Tr. 850-51).

4.   According to section 7 of Ms. Burnett’s continuing contract, HISD may terminate her  employment “for good cause” in accordance with Sections 21.154(4) and 21.156(a) of the Texas Education Code. (Admin. 1).

5.  Good cause is defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.”

6.  The evaluations of Ms. Burnett by Freddie Kinnard, the principal at Carnegie Elementary School and Ms. Burnett’s supervisor, revealed ongoing problems with Ms. Burnett’s ability to manage her classroom during her tenure . (Admin. 4; Tr. 243-46, 310-311).

7.  Ms. Kinnard’s written evaluations, however, showed improvement in Ms. Burnett’s classroom management skills during her employment. (Resp. 8, 9, 12, 13; Tr. 363-72).

Similarly Situated School Districts
8.  HISD established through the testimony of Bernadette Gonzalez, staff attorney for the Fort Bend Independent School District (“Ft. Bend ISD”) that the two districts are “similarly situated” for the following reasons:

a).  although HISD is the largest district in the Gulf Coast Area, the districts’ populations are comparable in majority/minority enrollment (Tr. 643, 664);

b).  the districts are contiguous (Tr. 642);

c).  standards for student discipline in the two districts are generally the same (Tr. 644);

d).  Ms. Gonzalez, who has worked for both districts in similar capacities, considers them to be similarly situated and to have similar policies and procedures (Tr. 643, 647).

Field Day or Play Day Incident
9.  In May 1994 Ms. Burnett, in her capacity as P.E. teacher, was responsible for organizing and holding a “field day” for the students, which Ms. Kinnard, the principal, had scheduled to be held on May 27, 1994. (Tr. 247-50; Admin. 5).

10.  When Ms. Burnett informed Ms. Kinnard that she could not organize and conduct the field day on May 27, Ms. Kinnard canceled the event. (Tr. 247-50; Admin. 5).

11.  Despite her knowledge that field day had been canceled, Ms. Burnett organized and conducted an event on June 1, 1994 in which she, by her own admission, was “running field day activities,” and for which she solicited and received the help of students’ parents and other adults without the knowledge or permission of Ms. Kinnard. (Tr. 530-33; Admin. 5).

12.  Ms. Gonzalez testified that Ms. Burnett’s conduct regarding the field day activities “would be insubordination, grounds for disciplinary action.” (Tr. 645).

13.  The administration proved by a preponderance of the credible evidence that Ms. Burnett’s actions regarding the June 1, 1994 field day or “play day” constituted insubordination.

Requiring Students To Sit in the Sun
14.  HISD alleges that in September 1994 Ms. Burnett “required students to sit in the sun for extended periods of time as punishment for misbehavior” or as a form of discipline.  (HISD 1; Tr. 290).

15.  The only competent evidence presented at the hearing concerning this allegation was Ms. Burnett’s own testimony, in which she stated: that the children had gotten out of control in the classroom; that she moved them outside to sit on their assigned numbers on the “blacktop,” where the temperature was 85 degrees; that Ms. Burnett sat with them; and that the students sat there for seven to ten minutes until they got under control and started doing exercises.  (Tr. 627-28; Admin.10).  These actions do not constitute either punishment or an unacceptable form of discipline.

16.  The administration failed to prove by a preponderance of the credible evidence that Ms. Burnett’s actions related to requiring students to sit on the blacktop or exercise constituted inappropriate punishment for misbehavior or corporal punishment.

Requiring Students To Stand in Freezing Temperatures
17.  HISD alleges that in February 1996 Ms. Burnett required students to stand outside in near freezing temperature as punishment for misbehavior and that in doing so Ms. Burnett acted irresponsibly and failed to consider the safety and well-being of the students. (Admin. 1, 12; Tr. 260-61).

18.  A preponderance of the credible evidence presented at the hearing establishes these facts concerning this allegation:

a). at the time in question, Ms. Burnett was attempting to take a class upstairs to P.E. class (Admin. 11; Tr. 867);

b). the students were sufficiently noisy and disorderly that they could have disturbed other classes (Admin. 11; Tr. 867);

c). according to Geraldine Moore and educational materials provided to Ms. Burnett, when students are not behaving in line, the teacher may tell them that they may not move until they become orderly (Tr.340, 409);

d). whether keeping students still, in line, outdoors, in cold temperatures, is reasonable depends on the temperature and the amount of time the students spend outdoors (Tr. 340-41, 344-45);

e). Ms. Burnett took the students to the warmer side of the building, out of the wind (Tr. 868), where they remained for seven to ten minutes (Tr. 870), and all were wearing coats (Admin. 11); and

f). the temperature on the day in question varied between 33 and 42 degrees (Resp. 5; Tr. 400).

19.  These facts do not support the conclusion that Ms. Burnett was punishing the students or that she was acting irresponsibly.

20.  The administration failed to prove by a preponderance of the credible evidence that Ms. Burnett’s actions related to requiring students to stand outside in “near freezing temperature” constituted punishment for misbehavior, corporal punishment, an irresponsible action, or a failure to consider the safety and well-being of the students.

Solicitations for Jump Rope for Heart
21.  Without the knowledge or approval of Ms. Kinnard, the principal, Ms. Burnett drafted and disseminated a letter, dated March 17, 1997, soliciting contributions for the “Jump Rope for Heart” charity function at Carnegie Elementary School. (Admin. 14; Tr. 274-77).

22.  Before and during 1997, Jump Rope for Heart was an approved activity at Carnegie by which students sought pledges for the American Heart Association. (Tr. 412-13).

23.  Ms. Kinnard objected to the March 17, 1997 letter on the basis that Ms. Burnett had not first shared with Ms. Kinnard the plan for raising money. (Tr. 415, 420-21).

24.  Ms. Kinnard stated that Ms. Burnett should have known that her solicitation violated procedure because of the following: a memorandum concerning building procedures dated September 28, 1994 (Admin. 7); Ms. Kinnard’s assertion that Ms. Burnett “should have known from working in the school and how we operate in that environment” (Tr. 421-22); a procedure addressing “MONEY COLLECTION” in the Carnegie Elementary School faculty/staff handbook (Admin. 13; Tr. 473-75); and portions of the HISD procedures manual (Tr. 491-93).

25.  As to the September 28, 1994 memorandum, Ms. Kinnard pointed to the following language as prohibiting Ms. Burnett’s fundraising: “Proposals are required and must be approved before implementation if a student activity is outside the parameters of the school’s curriculum.”  (Tr. 421). Reasonable minds could well infer that this language applies only to student activities, not to solicitation of money from businesses.  Reasonable minds could also infer that, since Jump Rope for Heart was a regular, annual event, it is not “outside the parameters of the school’s curriculum.”  

26.  As to the allegation that Ms. Burnett should have known that her fundraising required the principal’s permission because of “working in the school and [knowing] how we operate in that environment,” the preponderance of credible evidence supports Ms. Burnett’s claim that she did not have such knowledge.

27.  As to the “money collection” excerpt from the Carnegie faculty/staff handbook (Admin. 13), reasonable minds could  infer that the excerpt applies only to “all monies collected from students,” as it states, which would exclude monies collected directly from businesses by Ms. Burnett.

28.  As to the cited excerpts from the HISD procedures manual (Tr. 491-93), the administration presented insufficient evidence to show that Ms. Burnett had any knowledge of the cited provisions of the manual.

29.  Ms. Burnett testified that she did not know that she needed Ms. Kinnard’s permission to disseminate the March 17 letter until Ms. Kinnard so informed her.  (Tr. 542-50).

30.  Ms. Burnett disseminated the March 17 letter to businesses on her own time, by going door-to-door on Saturday afternoons or after school, in an attempt to raise more money for the charitable event than had been raised before. (Tr. 540, 547-50).

31.  A preponderance of the credible evidence refutes the literal charge in HISD’s termination letter (Admin. 1) that Ms. Burnett “sponsored a fund raising activity for an outside charitable organization without prior approval of the principal.”  As stated above, the Jump Rope for Heart activity to raise money for the American Heart Association was not a new event at Carnegie Elementary School in March 1997.  The school had sponsored the activity for several years, at least since 1986. (Tr. 411).  In Ms. Burnett’s words, her fundraising was “an old activity with a new twist.” (Tr. 545). 

32.  A preponderance of the credible evidence establishes that, although Ms. Burnett violated procedures of Carnegie Elementary School and HISD by disseminating the March 17 letter without the prior approval and permission of Ms. Kinnard, she did so without knowing that she was violating such procedures.

33.  The administration presented insufficient evidence to prove that Ms. Burnett’s actions in disseminating the fundraising letter for the Jump Rope for Heart event constitutes insubordination or any other infraction worthy of termination.

Museum Trips in November 1997
34.  Procedures at Carnegie Elementary School required that field trip requests be submitted to the administration for approval four weeks before the planned event and required that parent permission slips supplied by the administration be distributed prior to the trip. (Admin. 13; Tr. 264-66).  The faculty/staff handbook of Carnegie Elementary School states that student activity outside the parameters of the school’s curriculum must be approved by the principal.  (Admin. 7; Tr. 254-56).

35.  On the afternoon of Tuesday, November 11, 1998, Ms. Kinnard questioned Ms. Burnett about a trip that Ms. Burnett was taking with some of her second grade students to a museum.  At that time Ms. Burnett gave Ms. Kinnard a copy of the letter that Ms. Burnett had sent to the parents of students informing the parents of the trip, requesting $6.00 to pay for the museum and a trip to McDonald’s, and requesting the parent’s permission to take the child on the trip. (Tr.265, 267; Admin. 15, 18).

36.  On November 12, 1997, Ms. Kinnard approached Ms. Burnett as she prepared to leave school with another group of students on a trip to the museum.  Ms. Kinnard informed Ms. Burnett that she did not have permission to take the students on the trip and that she was due in the library for a faculty meeting.  Ms. Burnett took the students on the trip but did not attend the faculty meeting.  (Tr. 268, 269; Admin. 18).

37.  Substantial credible evidence supports the conclusions that when a teacher takes a student from the school on a trip, then the trip is a school-sponsored activity, and that Ms. Burnett’s trip to the museum with the students was a school-sponsored activity. (Tr. 424-25, 432, 465, 468, 469-72).

38.  Ms. Burnett did not seek prior permission from Ms. Kinnard to take the students on a trip to the museum, and one reason for her failing to seek permission was, in Ms. Burnett’s words, “I knew if I would ask if I could go to the museum and no other second grade class wanted to go, the chances are we wouldn’t get to go.” (Tr. 557-58).

39.  Ms. Burnett had an obligation to attend the teachers’ meeting on November 12, 1997, when Ms. Kinnard requested that she attend. (Tr. 464, 564-66).

40.  In dealing with her students regarding the trips to the museum, Ms. Burnett did not raise or collect any money from the students, so in that regard she did not violate school policy requiring completion of form AF 104. (Admin. 18; Tr. 272-73, 561).

41.  Substantial credible evidence supports the conclusion that in refusing to attend the teachers’ meeting on November 12, 1997 and in taking the students to the museum on the same day, after having been told by Ms. Kinnard that she did not have approval to do so, Ms. Burnett was insubordinate. (Tr. 270, 564-68, 653-55, 716).

Dragging Student down the Walkway
42.  On January 27, 1998, Ms. Burnett encountered a student, Tikeshia M., alone and unsupervised on the campus of Carnegie Elementary School.  (Admin. 22, 23).

43. Because the child would not walk to class, Ms. Burnett used inappropriate force to move her along at least 80 feet of concrete walkway to a stairwell, where Ms. Burnett picked the child up and carried her up the stairs to her class. (Admin. 22, 23). 

44.  At least three witnesses – Ms. Brown, Ms. Suire, and Ms. Grays – observed Ms. Burnett move Tikeshia by dragging her along the sidewalk in an inappropriate manner, so that part of her body was exposed to the elements..

45.  Two of the witnesses overheard Ms. Burnett asking Tikeshia if she would walk. (Tr. 479).

46.  A preponderance of credible evidence establishes that Tikeshia did not walk during the time when Ms. Burnett was dragging her along the walkway.

47.  Ms. Burnett testified that she had dragged Tikeshia (Tr. 569), and she had told Tikeshia’s father that she dragged Tikeshia. (Admin. 22).

48.  The preponderance of credible evidence proves that Ms. Burnett used inappropriate force and inappropriately dragged Tikeshia M. a considerable distance along the sidewalk on January 27, 1998.


Discussion
The Examiner’s reluctant decision to uphold the recommendation to terminate Ms. Burnett’s continuing contract with HISD derives solely from findings of fact numbered 34 through 48 above.  For the reasons set forth in the other findings of fact above or in the discussion of law and facts below, the remainder of the evidence presented at the hearing either could not be considered, failed to carry the requisite probative burden to constitute independent grounds for finding good cause to terminate the contract, or was inadequate to rebut the preponderance of credible evidence in findings of fact 34 through 48 supporting the termination. 

The respondent contends, through arguments presented at the hearing and by post-hearing brief, that four of the six incidents on which the petitioner relies as grounds for termination cannot be considered as good cause for termination.  The Examiner agrees with this contention.

The field day incident (May 1994), the sitting in the sun incident (September 1994), and the standing in the cold incident (February 1996) occurred before Ms. Burnett acquired her continuing contract status in May 1996.  Because incidents that fall outside the contract term during which notice of termination is given cannot be considered for purposes of establishing good cause, those first three incidents cannot be considered in determining good cause.  Linda Everton v. Round Rock Independent School District, TEA Docket No. 070-R2-1091 (Comm’r of Educ. April 1995).

Ms. Burnett’s counsel also argues that the fundraising incident in March 1997 cannot be considered in determining good cause, even though it occurred after Ms. Burnett was employed under her continuing contract status at the time.  Respondent cites Clark v. LaMarque Independent School District, TEA Docket No. 238-R2-897 (Comm’r of Educ. Sept. 1997):

As a general rule, a teacher’s contract cannot be terminated for actions done in a prior school year when the school district was aware of the actions during that school year.  If a district takes no action after learning of conduct, it can often be said to condone the conduct.

Taken at face value, this rule of law would also exclude the first three incidents, even without the application of the principle applied in Everton.
In its posthearing brief, HISD agrees with the principle cited in Clark, that a teacher’s contract cannot be terminated for actions done in a prior school year when the school district was aware of the actions during that year.
  HISD argues, however, that even if the previous incidents may not be considered as grounds for termination, they may be admissible, if relevant, to substantiate a pattern of conduct.  For this proposition HISD cites Gwozdz v. Fort Worth Independent School District, TEA Docket no. 154-R8-497  (Comm’r of Educ. May 1998),
 in which the employee argued that the district lacked substantial evidence to support termination, in part because, the employee argued, the district was estopped from terminating his contract for acts similar to those for which he had been suspended and counseled before the renewal of his current contract.  To this argument the Commissioner responded:

This argument ignores the point that petitioner was put on notice of prohibited behavior, warned not to act in such a manner again, and subsequently repeated his offense.  The fact that a new contract was awarded in the interim does not wipe the slate clean; in fact, the existence of a prior reprimand for the same type of behavior lessens a district’s burden in a termination action because notice of the deficiency and the opportunity to remediate has been given.

On numerous occasions during the course of the hearing in the instant case, the proper scope of admissible evidence became a starkly drawn issue: HISD sought admission of all evidence it could marshal to prove Ms. Burnett’s misconduct, and Ms. Burnett sought admission of all evidence she could muster to prove her good character, her dedication to the students, her good acts, and other exculpatory matters.  In general the Examiner attempted to address this conflict by allowing the admission of more evidence by both parties than might be strictly proper.  One exchange that epitomizes this conflict concerned Mr. Morris’ examination of the principal, Ms. Kinnard, on the subject of her allegedly having witnessed Ms. Burnett push a student down a walkway with her hand at the back of the student’s neck.  Mr. Tritico objected to this evidence, in part on the ground that no mention of such conduct was included in the notice of termination.  Mr. Morris responded that Mr. Tritico had been granted subpoenas for witnesses to testify about Ms. Burnett’s “whole performance history,” and that he should therefore be allowed to introduce evidence of conduct consistent with the stipulated grounds for the recommendation of termination. (Tr. 299-305).

On the basis of the Commissioner’s holdings in the three cases cited above, the Examiner concludes that none of the first four incidents cited in the notice letter – the field day incident (May 1994), the sitting in the sun incident (September 1994), the standing in the cold incident (February 1996), and the fundraising incident (March 1997) – could be considered as independent grounds for finding good cause to terminate Ms. Burnett’s contract.  These incidents concern acts “done in a prior school year when the school district was aware of the actions during that school year.”

Even if the Commissioner’s decisions did not otherwise preclude consideration of these incidents as independent grounds for termination, the Examiner has found as a matter of fact that only one of the incidents, the field day incident in May 1994, could be construed as culpable behavior.   In that incident Ms. Burnett unambiguously set out to circumvent Ms. Kinnard’s cancellation of the planned field day; the arbitrary distinctions that Ms. Burnett attempted to draw between a field day and her “play day” simply lacked credibility.  This act clearly constituted insubordination, even if the evidence suggests that Ms. Burnett’s underlying motive was to avoid disappointing the students.   Having a good motive does not obviate the insubordination.

Unfortunately for Ms. Burnett, the evidence concerning the final two incidents cited in the notice letter – the museum trips and the dragging of Tikeshia – was sufficiently clear and persuasive that the Examiner could not avoid finding those incidents to constitute good cause for termination, with or without reference to other inculpatory or exculpatory evidence.

The wide-ranging evidence concerning the museum trips, taken together with the evidence of Ms. Burnett’s selfless devotion to the students and her tireless efforts on their behalf, certainly suggests that Ms. Burnett’s motives were laudable.  Yet she admitted that on at least one of the two days in question (Wednesday, November 12) Ms. Kinnard essentially forbade her to go on the trip and demanded that she attend a faculty meeting instead.  Ms. Burnett defied the principal, despite her reluctance to use that characterization (Tr. 566), and that defiance undoubtedly constitutes insubordination, which is an adequate ground for termination (Tr. 655-56).  Given the unambiguous character of this evidence, the Examiner’s finding of insubordination in the field day incident in May 1994 constitutes, for all practical purposes, as little probative evidence as that offered by Ms. Burnett’s character witnesses (see Ms. Burnett’s proposed findings of fact 23-31).

Likewise, the voluminous evidence concerning the dragging incident stands by itself as sufficient grounds for finding good cause for termination.   Three witnesses offered live, convincing, consistent testimony that Ms. Burnett dragged Tikeshia most of the length of the walkway along one of the classroom buildings.  Ms. Burnett’s own testimony at the hearing was inconsistent not only with that of Ms. Brown, Ms. Suire, and Ms. Gray, but also with her own written statement (Admin. 22) that she “took hold of [Tikeshia’s] jacket in the middle of her back and pulled her up.”  Ms. Burnett’s oral testimony would have been somewhat more credible only if the  evidence supported the notion that Tikeshia walked, in some fashion, between each of the alleged five intervals when Ms. Burnett set her down, but the evidence does not support that version of the facts.  Moreover, Ms. Burnett admitted that she dragged the child.  To exonerate Ms. Burnett from this charge, the Examiner would have to both disregard all other witnesses and give credence to only carefully selected parts of Ms. Burnett’s own accounts of the incident.

Finally, Ms. Burnett raises in her posthearing brief the argument that HISD never provided her with notice of her alleged misconduct and an opportunity to remediate, which she alleges are prerequisites to termination of a continuing contract. The brief argues that neither the museum trip incident nor the Tikeshia dragging incident involves conduct “for which Respondent was given a prior warning or opportunity to remediate.”  This argument might be more persuasive if the first four incidents noted in the termination letter were to disappear entirely from the record.

The gravamen of HISD’s complaint regarding the museum trip incident is that Ms. Burnett was insubordinate.  Ms. Kinnard’s June 2, 1994 memorandum to Ms. Burnett regarding the field day incident – 3 ½ years before the museum trip incident –  recites in detail Ms. Burnett’s insubordination and failure to follow directives and concludes, “This is a reprimand.  I am directing you to follow administrative directives in the future.” (Admin. 5).  The essence of HISD’s complaint regarding the Tikeshia dragging incident is that Ms. Burnett used inappropriate means to control a student.  Ms. Kinnard raised the same objection regarding Ms. Burnett’s “sitting in the sun” and “standing in the cold” incidents, which occurred, respectively, in September 1994 and February 1996.  Ms. Kinnard’s memorandum to Ms. Burnett regarding the latter incident concludes: 

As a result of this incident, you are directed to exercise good professional judgment in managing the behaviors of students at all times.

I am available to review your discipline management plan with you and to suggest other strategies you may use in managing student behaviors.

Any repetition of teacher behavior described in this memorandum will not be in your professional best interest.

(Admin. 12).

Even though the Examiner agrees that the first four incidents noted in the termination letter cannot serve as independent bases for finding good cause to terminate, these incidents do not disappear from Ms Burnett’s record. As the Commissioner stated in Gwozdz, above, “the existence of a prior reprimand for the same type of behavior lessens a district’s burden in a termination action because notice of the deficiency and the opportunity to remediate has been given.”


Conclusions of Law
1.  The Texas Commissioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.156.

2.  As a general rule, a teacher’s contract cannot be terminated for actions done in a prior school year when the school district was aware of the actions during that school year.

3.  Because of the principle stated in conclusion 2 above, HISD may not consider as independent grounds for good cause to terminate Ms. Burnett’s contract the first four incidents cited in the District’s termination letter: the field day incident (May 1994), the sitting in the sun incident (September 1994), the standing in the cold incident (February 1996), and the fundraising incident (March 1997).

4.  Although not admissible as independent grounds for finding good cause for termination, these four incidents and their attendant circumstances are as admissible to demonstrate the District’s employee’s continuing patterns of conduct as is evidence of the employee’s exculpatory conduct.

5.  Ms. Burnett’s insubordination evidenced in the incident pertaining to the trips to the museum in November 1997 failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas and therefore provides the District good cause for terminating Ms. Burnett’s contract.

6.  Ms. Burnett’s use of inappropriate force and inappropriate dragging of a student a considerable distance along the sidewalk on January 27, 1998 failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas and therefore provides the District good cause for terminating Ms. Burnett’s contract.


Recommendation
On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to terminate the employment of Respondent Diane Burnett.

Signed this 10th day of July, 1998.

____________________________________

Franklin Holcomb

Certified Hearing Examiner

�  HISD alludes to the fact that Clark addresses a term contract case, not a continuing contract, as in the present matter, and assumes arguendo that the general rule applies to both types of contract cases.  The Examiner notes that Everton also involves a term contract, and since neither party has cited authority distinguishing application of these principles to continuing contract cases, HISD’s assumption arguendo is adopted.


�  This case may be distinguishable from Everton and Clark, however, on the basis that the employee was not a teacher, and his appeal was brought under Tex. Educ. Code § 7.057, rather than under chapter 21 of the Code.





