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STATEMENT OF THE CASE
Respondent NANCY SNOW, appeals the decision of Petitioner Dallas Independent School District (hereinafter, sometimes referred to as "DISD"), recommending the termination of the employment of Respondent, pursuant to DISD Board Policy DF(Local), No.’s 1., 2., 5., 6., 14., 18., 19., 24., 25., 28., 32., and DC (Local). 

Evelyn Conner Hicks is the Independent Hearing Examiner appointed by the State Commissioner of Education.  Petitioner is Dallas Independent School District, and is represented by Craig A. Capua, Attorney at Law, Dallas, Texas.  Respondent is Nancy Snow, who is represented by James P. Barklow, Jr., Attorney at Law, Dallas, Texas.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact:

1.
a.
Respondent requested a hearing pursuant to Chapter  21, Subchapter F of the Texas Education Code, Section 21.251 et seq.

  

b.
Petitioner and Respondent waived the 45 day time line period set forth in Section 21.257, for the Examiner to issue a written recommendation to the Board of Trustees.

2.
a.
Petitioner employed Respondent as a professional employee in 1986.  Respondent has been employed by the DISD for twelve (12) years.

b.
Respondent is presently a classroom teacher at J. L. Patton Elementary School.

3.
On or about March 31, 1999, Petitioner and Respondent entered into the current written three (3) year term contract, employing Respondent as a professional employee for the 1999-2000, 2000-2001, and 2001-2002 school years.

4.
On or about 1978, Respondent was arrested and charged  with the misdemeanor criminal offense of public lewdness.

5.
a.
On or about August 17, 1978, Respondent was tried before a Dallas County Criminal Court for the misdemeanor criminal charge of public lewdness.

b.
On or about August 17, 1978, Respondent was found guilty of the misdemeanor criminal offense of public lewdness.

c.
The finding of guilty was not a final finding and no judgment was entered in the case.

d.
Respondent was placed on probation for a period of twelve (12) months and ordered to pay a fine of $100.00.

6.
a.
On or about December 16, 1986, Respondent applied for a professional position with the DISD.

b.
In the Application for Professional Position completed on or about December 16, 1986, Respondent stated that she had never “been convicted of a felony or misdemeanor other than traffic tickets or similar minor violations.”

7.
a.
At the time that Respondent applied for a professional position with the DISD, she was not convicted of a felony or misdemeanor other than traffic tickets or similar minor violations.

b.
At the time that Respondent applied for a professional position with the DISD, she was not on probation for a felony or misdemeanor.

c.
At the time that Respondent applied for a professional position with the DISD, she was no longer on probation for the misdemeanor criminal offense of public lewdness.

8.
a.
In correspondence dated August 23, 1999, some twenty-one (21) years after being placed on probation for the misdemeanor criminal offense of public lewdness, Respondent was notified by the DISD Interim Assistant Superintendent of Personnel Services, that Petitioner was recommending termination of her employment pursuant to DISD Board Policy DF(Local), No.’s 1., 2., 5., 6., 14., 18., 19., 24., 25., 28., 32., and DC(Local).

b.
The reasons enumerated in the August 23, 1999 written notice as DISD Board Policies, and as the bases of the termination recommendation, were as follows:

1.
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  DF(Local) No. 1.

2.
Any act or conduct while at school, whether in or out of a classroom which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  DF(Local) No. 2.

3.
Immorality, public lewdness, or other acts of moral turpitude, including unlawful practices.  DF(Local) No. 5.

4.
Conviction at the trial or court level of any felony, crime involving moral turpitude or the commission of any act that is made a crime by, or is a violation of, the laws of the United States or the State of Texas, and that directly affects the operation or mission of the District.  DF(Local) No. 6.

5.
Conviction or deferred adjudication at the trial court level that impacted, or may impact, performance of one’s job.  DF(Local) No. 14.

6.
Altering or tampering with time cards, “sign in/out roster, insurance records, or any other District documents or records, or making a false entry in, or false alteration of, a District record.  DF(Local) No. 18.

7.
Making, presenting, or using any record or document with knowledge of its being false and with the intent that it be taken as a genuine governmental record.  DF(Local) No. 19.

8.
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  DF(Local) No. 24.

9.
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF(Local) No. 25.

10.
Violation of any federal statute or state law, or the United States or State of Texas Constitution.  DF(Local) No. 28.

11.
Any other reason constituting “good cause” under Texas law.  DF(Local) No. 32.

9.
The recommendation to terminate Respondent’s employment was solely and specifically based on the 1978 misdemeanor criminal conviction and probation for public lewdness.

10.
Petitioner has a policy concerning, inter alia, employees placed on probation for misdemeanor criminal conduct.  Petitioner’s policy is set forth in DC(Local), and provides in relevant part:

The District may suspend or terminate the employment of any person convicted of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the individual or directly relates to, or adversely affects, the mission of the District.  DC(Local) (pg. 9 of 10).

11.
a.
DISD Board Policy DC(Local) further sets forth the governing criteria for employment decisions.

b.
In determining whether a “crime directly relates  to the duties and responsibilities of the individual or directly impacts the District”, DISD may consider the following relevant factors in determining whether to recommend a waiver of the criminal history restrictions to employment:

1. The nature and seriousness of the crime.

2. The relationship of the crime to the purposes of the District.

3. The relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the position with the District.

4. The extent and nature of the person’s past criminal activity.

5. The time elapsed since the person’s last criminal activity.

6. The conduct and work activity of the person prior to and following the criminal activity.

7. other evidence of the person’s present fitness, including letters of recommendation from ... any other persons in contact with the convicted person.

8. Whether the individual has a pattern of habitual criminal activity.

9. Whether the person is a clear and present danger to other staff, students, or the general public.

10. any extenuating circumstances.

DC(Local) (pg. 6 of 10).

12.
Respondent successfully completed the terms of her probation.

13.
During her employment with DISD, Respondent never received a negative performance evaluation.  Her performance as a teacher was at a “meets-” or “exceeds expectations” level.

14.
Petitioner DISD previously has recommended not to terminate an employee with a criminal history that included one the “moral turpitude” offenses, for which Respondent is being recommended for termination.

15.
Good cause exists not to support the recommendation of Petitioner to terminate Respondent's employment.


DISCUSSION
The issue in the instant cause is not whether Respondent should be terminated for poor performance as a teacher.  The record  evidences that she has met or exceeded performance expectations as a teacher. The issue, in part, in this cause is whether the criminal conviction and subsequent placement on probation for the misdemeanor criminal offense of public lewdness, violates DISD  Board policies cited herein.  Clearly, they do.  However, the issue, in part, is also whether good cause exists to recommend termination of Respondent’s employment with the DISD.  Clearly, good cause does not exist to recommend termination.  DC(Local) provides for the consideration of “governing criteria” in determining whether a crime directly relates to the duties and responsibilities of the individual, or directly impacts the District.  The Board of Trustees has the discretion, under the parameters set forth in DC(Local), to consider other factors surrounding the misdemeanor criminal conviction and probation that occurred some twenty-one (21) years ago, including, inter alia, those factors set forth in Findings of Fact No. 10. b., above.

The preponderance of the evidence presented and the applicable Board policy considerations, dictate the exercise of discretion in the instant cause, and a consequent recommendation that Respondent’s employment not be terminated.  The Petitioner has exercised this type of discretion on prior occasions, as to its professional personnel, including administrators.  In light of this precedence, the Independent Hearing Examiner finds that good cause exists not to support the recommendation of Petitioner to terminate Respondent's employment.


CONCLUSIONS OF LAW
 After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as an Independent Hearing Examiner, I make the following Conclusions of Law:

1.
The Independent Hearing Examiner was properly assigned to this cause and has jurisdiction to hear this case and to make a written recommendation based upon the preponderance of the evidence presented and applicable law.

2.   A school district’s board of Trustees may terminate a term contract and discharge a teacher at any time for good cause, as determined by the Board.  Tex. Educ. Code § 21.211(a)(1).

3.
 Good cause does not exist to support the recommendation of Petitioner to terminate for "good cause", Respondent's employment in accordance with Board Policy DF(Local).

4.
Petitioner has failed to meet its burden of proof by a preponderance of the evidence presented and admitted at the hearing of this cause.


RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as an Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and announce a decision consistent therewith.

SIGNED AND ISSUED this 29th day of November, 1999.

     EVELYN CONNER HICKS

 INDEPENDENT HEARING EXAMINER
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