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Statement of the Case
Pursuant to chapter 21 of the Texas Education Code, Natividad David Granado, the respondent (“Mr. Granado” or “Respondent”), appeals the decision of the Brownsville Independent School District (“BISD,” or “Petitioner”), to terminate his continuing contract as a teacher at Garza Elementary School.

After being notified of his termination, Mr. Granado timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  Roman “Dino” Esparza of the firm Rentfro, Faulk & Blakemore, L.L.P. originally represented BISD; in August 2000, however, BISD substituted Chrisanta Guerra Lozano of the firm Roerig, Oliveira & Fisher, L.L.P. as its counsel.  Throughout the proceeding Truman Dean of Texas State Teachers Association’s Office of General Counsel represented Mr. Granado.

The notice of termination, dated April 19, 2000 (Delgado 3 ), cites eleven broad grounds for the proposed termination:

1.  Deficiencies pointed out in observation reports, appraisals/evaluations, supplemental memoranda or other communications.

2.  Failure to fulfill duties or responsibilities.

3.  Incompetency or inefficiency in the performance of required or assigned duties.

4.  Insubordination or failure to comply with official directives.

5.  Failure to comply with Board policies or administrative regulations DH (Local and Exhibit).

6.  Failure to meet the district’s standards of professional conduct.

7.  Failure to comply with reasonable district requirements regarding advanced course work or professional improvement and growth.

8.  Failure to maintain an effective working relationship, or maintain good rapport, with parents, the community or colleagues.

9.  A significant lack of student progress.

10.  Falsification of records or other documents related to district’s activities.

11.  Misrepresentation of facts to a supervisor or other district official in the conduct of district business.

The Examiner called the case to order in the presence of a court reporter on June 21, 2000, and at the end of testimony on that day Petitioner rested.  Respondent moved for a directed verdict on three grounds, which was eventually denied, as discussed below.

On June 22, before Respondent called any witnesses, the parties announced that they had entered a rule11 agreement to abate the proceedings for 60 days, during which time Respondent would seek employment with another school district or other employer.  They agreed that, if Respondent were successful, he would resign his position with Petitioner, and this case would be dismissed; otherwise, however, at the end of the 60-day period, the proceedings would commence as they stood as of the date of the agreement to abate. (Tr. 287-89).

In the interim Petitioner filed its motion to substitute Ms. Lozano for Mr. Esparza, which was granted August 21, 2000.

On or about August 21, 2000, the parties notified the Examiner that they wished to resume the hearing after allowing ample time to review the record and to otherwise  prepare.  After some unavoidable delay, the Examiner reconvened the hearing on October 16 and 17, 2000, and Respondent presented his case, but for one witness, who was examined on October 30, 2000.

The parties made several agreements to extend the statutory 45-day deadline for filing the Examiner’s recommendation, and the final agreement extended that deadline until November 20, 2000.


Organization of the Evidence
Some of the eleven grounds for dismissal cited in the April 19, 2000 notice of termination overlap, and much of the evidence presented at the hearing bears on more than one of those grounds, so they do not provide a suitable framework for organizing the evidence.  In an attempt to impose both economy and order on the copious factual evidence, the findings of fact below are grouped according to the several most prominent factual categories apparent in an overview of the testimony.  Petitioner’s case generally comprises several subtopics under two general rubrics:  Respondent’s competence and Respondent’s relationships.

Subtopics in the competence category include:

Respondent’s evaluations;

Respondents referral to and performance under growth plan and Teacher in Need of Assistance (TINA) programs;

Respondent’s alleged deficiencies in record-keeping and grading practices;

the performance of Respondent’s students; and

Respondent’s medical leave.

Subtopics in the relationships category include:

relationships with principals and other teachers;

relationships with students;

relationships with students’ parents.

Much of Respondent’s case, of course, consists of rebuttal of Petitioner’s evidence in the categories above.  In addition, Respondent avers that Petitioner’s proposed termination draws its animus from two sources: Petitioner’s desire to retaliate against Respondent for taking medical leave at the end of the 1999-2000 school year; and Petitioner’s bias against male teachers.

Beyond the findings of fact related to general background of the case and the pro forma ‘similarly situated school districts” issue, I have attempted to group the findings of fact according to the scheme outlined above.  Some overlapping of facts, however, is unavoidable.


Findings of Fact
Background
1.  BISD hired Mr. Granado under a probationary contract dated August 16, 1979, which eventually became a continuing contract. (Tr. 402, Resp. 2).

2.  At all times relevant to this case, Mr. Granado was assigned by BISD to the Garza Elementary School campus. (Tr. 399).

3.  According to BISD’s policies, it may discharge a teacher under a continuing contract “for good cause,” which is defined as “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.” (Delgado 3).

Similarly Situated School Districts
4.  BISD established through the testimony of Hector Gonzalez, interim superintendent of  BISD and a former superintendent or administrator at Santa Maria ISD, Harlingen CISD, and Laredo ISD, that if Respondent failed to meet the accepted standards of conduct for the profession at BISD, he would also fail to meet those accepted standards in similarly situated Texas school districts.  (Tr. 306-09).

Respondent’s Evaluations
5.  In his evaluations from 1987 through 1993, Respondent was rated as exceeding expectations or “clearly outstanding,” and his evaluations were waived from 1993-1996 because of his performance in preceding years.  (Tr. 402-09; Respondent 3-16).

6.  Even though the overall result in Dr. Cardenas’ fall 1996 appraisal of Respondent was “meets expectations,” the appraisal noted that “a lot of elements were missing,” and at that time Dr. Cardenas placed Respondent in a professional growth plan to concentrate in improving in Domain II, classroom management and organization.  (Tr. 471-74; Cardenas 3).

   
7.  In Dr. Cardenas’ evaluation of Respondent in February 1999, Respondent scored “below expectations” in Domains 1-!V, which address classroom performance.  (Tr. 185; Cardenas 5).

8.  When Dr. Cardenas reopened her evaluation of Respondent in May 1999, his performance in Domains VI, VII, and VIII were reduced to unsatisfactory or below expectations, based on revelations about his teaching made after he left for medical leave.  (Tr. 185-86).

9.  Respondent did not timely submit an objection or rebuttal to the reopened May 1999 PDAS evaluation.  (Tr. 509).

10.  Although Dr. Cardenas criticized Respondent in her notice of warning on May 18, 1999 for improperly administering the NRT, she could not ascertain whether Respondent was responsible for the tests being returned “N/A.”  (Tr. 207-08; Cardenas 2).

11.  Dr. Cardenas recommended to Charles Bright, BISD’s Deputy Superintendent for Human Resources, that the District should terminate Respondent, in part because of the tests being returned “N/A,” but also because of numerous other deficiencies related to the transition of his class to Ms. Shuler.  (Tr. 189, 208; Cardenas 6).  Her recommendation was denied.  (Tr. 189).

12.  In November 1999 Respondent’s classroom performance, as reflected in Domains I, II, III, and IV of PDAS, was either below expectations or unsatisfactory.  (Tr. 74-75; Delgado (a), (b).

13.  Respondent did not timely submit an objection or rebuttal to the November 1999 PDAS evaluation.  (Tr. 507-08).

Respondent’s Referral to and Performance under Growth Plan and Teacher in Need of Assistance (TINA) Programs 
14.  As the result of Respondent’s deficiencies in classroom management, Dr. Cardenas placed him on a professional growth plan in October 1996.  (Tr. 182; Cardenas 3).

15.  In May 1999 Dr. Cardenas placed Respondent in a TINA program due to his deficiencies in Domains I-IV, VI-VIII., which he never completed.  (Tr.81-82,185-88: Cardenas 4).

16.  Ms. Delgado placed Respondent in a TINA program in November 1999 and subsequently made several walk-through inspections, discussed his teaching deficiencies and his inappropriate handling of students, but Respondent did not improve and acknowledged that he could not implement the training effectively. (Tr. 57-59, 77, 87-88; Delgado 5(m), 7(b)).

17.  As revealed during walk-through inspections  by Ms. Delgado during the 1999-2000 school year, Respondent made no improvement in his teaching skills.  (Tr. 63-64, ; Delgado 6(b).

18.  Although Respondent had been in TINA programs for the 1998-99 and 1999-2000 school years, including training in the Language Enrichment I, Scientific Spelling, and Multi-sensory Grammar programs, he made no improvement in his performance in Domains I, II, III, and IV and was not able to implement the programs in his teaching.  (Tr. 52-53, 57, Delgado 5(j)).

Respondent’s Alleged Deficiencies in Record-keeping and Grading Practices     
19.  Respondent occasionally failed to keep proper attendance records for students in his classes.  (Tr. 29-30;  Delgado 5(a) )

20.  Respondent issued incomplete report cards to some students in September 1999.  (Tr. 43-44; Delgado 5(g)).

21.  Amalia T., Amanda’s mother, complained about Respondent because Amanda brought home five to eight “paperworks” all scored at 100 and a report card with marks in the 70's and low 80's, yet Respondent was unable to explain the discrepancy.  (Tr. 243; T. 1).

22.  Respondent’s only explanation for the discrepancies was that Amanda had done other “paperworks” that he had in his closet, yet when Amalia T. went to his room to see the other papers, Respondent found only two, also with high grades.  (Tr. 246-48).  Respondent opened his cabinet and said, “It’s all a mess.  I don’t know where things are.”  (Tr. 249).

23.  Respondent kept inadequate records to explain the discrepancy between grades on Amanda T.’s report card and grades on the student’s work.  (Tr. 45-46, ; Delgado 5(h)).

24.  Respondent’s explanations for being unable to explain Amanda T.’s grades to the student’s mother and to Ms. Delgado are not credible.  (Tr. 45-46, Delgado 5(h)).

25.  Respondent conferred with Guadalupe R., Samantha’s mother, and told her that the student was very smart, an excellent student, great at math, science, everything, and the grades he showed her were 100's.  However her report card had grades ranging from 90 to 79, including an 87 in English, the child’s best subject.  Respondent’s only explanation for the discrepancy was that he had other grades in another grade book, but he never produced anything to justify the grades he had given Samantha.  Respondent also claimed that he had sent Samantha’s graded work that would explain the grades home with her . (Tr. 266-69, 541; R. 1).

26.  Respondent kept inadequate records to explain or justify the grades he gave to some students; in some cases the grades he posted in report cards did not reflect the grades on work that students had in their folders or that they had taken home.  (Tr. 110, 158-59).

27.  Respondent’s grade book at the end of the 1999-2000 school year was not properly documented with students’ names and grades and was in many significant respects incomplete.  (Tr. 96-103, 371-74; Delgado 12).

28.  Respondent submitted incomplete, incorrect permanent record cards (PRC’s) for his students at the end of the 1999-2000 school year. (Tr. 105-108; Delgado 12).

Performance of Respondent’s Students 

29.  Maria Shuler, who substituted for Respondent when he took medical leave in April 1999 is an expert in teaching reading .  She taught six years in elementary  school and taught 27 years at the University of Texas in Brownsville, and she also supervised student teachers and teacher interns.  (Tr. 211).

30.  When Ms. Shuler substituted for Respondent, she discovered that none of the students in his second-grade class, near the end of the school year, were reading at grade level.  He had about 19 students, and of those about 6 or 7 were reading at kinder or prekinder level, about 5 to 7 were reading at first grade level, and the rest were reading “maybe at first semester second grade level.” (Tr. 175, 215-16).

31.  Ms. Shuler noticed that the grades Respondent had given to his class were good, yet the students were not functioning at grade level, so she could not understand the grades.  (Tr. 217).

32.  Ms. Shuler reviewed Respondent’s partially completed TPRI  tests and concluded that Respondent indicated that the students were functioning at a higher level than she found they were actually doing, so that the test results were “not indicative” of the students’ performance.  (Tr. 224-25).

33.  Respondent’s claims that he had given Ms. Shuler “more than enough plans for the rest of the semester,” and that he stayed in the classroom with her for “about two hours” are not credible.  (Tr. 414).

34.  Respondent’s explanation for Ms. Shuler’s assessment of his students’ reading skill level, that “she’s just out of it,” “she’s out of practice,” is not credible.  (Tr. 416).

35.  Respondent did not competently teach his class in the 1998-99 school year.

Respondent’s Medical Leave
36.  Before Respondent took his medical leave in April 1999, he had told Petitioner “off and on for about two months, maybe six weeks” that he would be taking medical leave for about a month, but he was not sure when he would take it, and Dr. Cardenas at that time told him to be sure to leave lesson plans for all the weeks when he would be absent and grades, and to make sure that he had finished the TPRI.  (Tr. 172-73, 582).

37.  When asked about his preparations for the substitute teacher, Respondent told Petitioner, “Oh, it’s at home.  It’s done,” but he never produced anything other than lesson plans through April 30.  (Tr. 174  ; Cardenas 2).

38.  Dr. Cardenas asked Respondent to spend the day with Ms. Shuler when she arrived to take over his class in April 1999, to brief her on classroom procedures and administering the end of year test, and to share instructional materials, he actually spent only about 20 or 25 minutes with Ms. Shuler before leaving the campus.  (Cardenas 2 [May 4, 1999 memo]; Tr. 215).  Respondent’s statements to the contrary are not credible.

39.  Respondent knew that he was responsible to leave lesson plans for the time period when he would be absent for medical leave.  (Tr. 482).

40.  Respondent had requested medical leave for sinus surgery from march 1999 through August 1999, but he decided in March 1999 not to take that leave.  (Tr. 462, 464-66).

41.  Even though Respondent has planned to take medical leave for the last two months of the school year, he had not prepared lesson plans through the end of the year.  (Tr. 467).

42.  Respondent gave Petitioner more than one week’s notice that he would be taking the medical leave in April 1999.  (Tr. 465).

43.  Respondent’s rebuttal to these matters related to his taking medical leave is not credible.

Respondent’s Relations with Principal and Other Teachers
44.  Respondent failed to take appropriate measures to have a substitute teacher available for his class when he knew he would be absent.  (Tr. 37, 42; Delgado 5(d), (f)).

45.  Respondent filed a grievance against Ms. Cortina, his facilitator, after she discussed with him alleged deficiencies in his presentation of a classroom lesson, but the grievance was dismissed.  (Tr. 505; Respondent 30).

46.  In March 2000 Respondent spoke loudly and angrily to the computer lab manager in front of students; although Respondent denies this occurrence, the evidence weighs against him. (Tr.68-69, 156-57, 440-41; Delgado 6(d), (e)).

Respondent’s Relationships with Students
47.  Respondent never fully established control over his first-grade class in fall 1999.  (Tr. 350).

48.  Respondent’s fall 1999 class was a high maintenance class, perhaps “a little more of a mixed up and difficult” class than average, with two or three “hyper” students.  (Tr. 338, 346, 550).

49.  At their parents’ insistence, three students were removed from Respondent’s class in the fall 1999 semester.  (Tr. 512).

50.  In May 2000 Respondent asked a substitute teacher to help him control his class because it was “uncontrollable.” (Tr. 52; Delgado 9(a)).

51.  On a field trip in April 2000, Respondent foisted one of his students onto another teacher, because the student cried and Respondent stated that he could not handle her.  (Tr.54-55; Delgado 5(k)).

52.  In April and May 2000, Respondent asked Ms. Delgado for help in controlling his class on fifteen different occasions, so that the principal assigned a paraprofessional to help him.  (Tr. 55-56, 60-61; Delgado 5(l), (n)).

53.  Respondent at times screamed at or spoke loudly to students.  (Tr. 62, 64-65; Delgado 6(a), (c)).

54.  On one occasion Respondent dealt with a student who was not walking properly in line by pushing him and saying, “Don’t you understand.  I’ve already told you several times to get in line.”  (Tr. 261).

55.  BISD policy for teachers dealing with unruly students required that a teacher document problem behavior three times, then conduct and document conferences with the students’ parents.  If the discipline problem continues, the teacher submits a referral form, along with the student’s version of events, to the principal, who then conducts a conference.  Despite his claims that he conducted such parent conferences, Respondent never submitted any documentation of the conferences to Ms. Delgado.  Respondent did not  follow BISD policy for dealing with unruly students.  (Tr. 511-12, 551-52).

56.  Although Petitioner presented some evidence that Respondent had made inappropriate physical contact with some students, Respondent denied the allegations, and the cumulative evidence is insufficient to warrant a factual finding against Respondent.. (Tr. 62,  170-71, 343, 454, 509-10; Delgado 6(a), (c)).

Respondent’s Relationships with Students’ Parents
57.  Guadalupe R., Samantha’s mother, waited for Respondent on three different mornings to meet Respondent after he took over Samantha’s class.  Although teachers were required to be in class by 8:00, Guadalupe waited till past 8:15 and Respondent did not appear.  (Tr. 263).

Petitioner’s Alleged Retaliation Against Plaintiff
58.  Although Respondent’s attorney argued repeatedly that Petitioner has sought to terminate  Respondent’s contract primarily in retaliation for his taking medical leave in the spring 1999 semester, Respondent himself does not know whether that is the case. (Tr. 505-06).

59.  Ms. Delgado would have no reason to care whether Respondent had taken medical leave in the year before she recommended his termination.  (Tr. 547).

Petitioner’s Alleged Bias Against Male Teachers
60.  Ms. Delgado does not treat male and female teachers differently.  (Tr. 319-320).

61.  Fred Lerma, a coach and prekinder paraprofessional at Garza  Elementary, filed a grievance against Ms. Delgado, although the grievance did not concern his allegations that she screamed at him in front of coworkers.  (Tr. 327).

62.  Charles Roberts, the librarian at Garza Elementary, feels that Ms. Delgado treats male employees worse than female employees at the school.  (Roberts deposition, p. 15).


Discussion
Mr. Granado, judged by his evaluations at least up to 1996, appears to have been a competent teacher.  Evidence adduced at the hearing concerning his teaching since then, however, especially from April 1999 through June 2000, depicts a teacher who is disorganized, unable to control his class, and inept in teaching reading skills.

Despite some controverted evidence suggesting that Mr. Granado might have had inappropriate physical contact with students, from a playful tap on their heads with a rolled up paper to allegedly “flicking” a student on her arm, the overall image presented is that of a caring, long-term teacher appreciated by some of his students and their parents, yet disdained and even feared by others.  In weighing all the evidence, however, I must decide not whether Mr. Granado has any redeeming traits – which he obviously does – but whether the District has adequate grounds for terminating his contract – which it does.

The numerous findings of fact above summarize what I consider the most salient evidence, but the most decisive evidence can be distilled into two ineluctable facts, suggested in findings 27 and 35 above: that, despite Respondent’s convoluted, serpentine explanations, his grading procedure in May 2000 was an irresponsible fiasco; and that Mr. Granado’s entire second grade class was reading below grade level in May 1999.  Without belaboring the obvious, I conclude that between these two findings, every one of the eleven charges levied by the District in its notice of termination is fully justified.

Respondent’s Credibility
One reason for my harsh evaluation of Mr. Granado springs from my conclusion that some of his testimony was simply not credible.  In particular, his credibility suffered greatly in the inconsistencies between his and Ms. Shuler’s testimony regarding her taking over his class in April 1999.  Ms. Shuler is a retired University of Texas professor with over thirty years of teaching experience; her only connection with Petitioner is that she occasionally serves as a substitute teacher, and in addition to the fact that she had no motive to fabricate or embellish her testimony, her demeanor was that of a neutral witness doing her best to truthfully answer the questions asked.

Ms. Shuler recalled that Respondent spent only about 20 minutes with her and that he seemed in a rush to leave; Mr. Granado testified that he spent about two hours with her and gave her extensive help, and his rebuttal letter (Cardenas 3) states that he showed Ms.Shuler some things “in detail.”  Ms. Shuler testified that Mr. Granado told her to ask Ms. Rosas for any help she might need in dealing with the TPRI (Tr. 237), but he testified:

15     she was 

16     asking all my other coworkers, "Hi.  I'm new at this, 

17     so could you help me, Ms. Rosas?  Hi.  I'm new at this.  

18     I'm retired from the university, but I'm going to be 

19     working here.  Could you help we with this, help me 

20     with that?"  And everybody was volunteering their 

21     service, their help, or being a mentor.


(Tr. 416:15 to 416:21).  Ms. Shuler testified that Respondent gave her his phone number, and that she called him but “could never get through.” (Tr. 236-37).  Mr. Granado testified that he called to offer his assistance and even asked to have the lesson plan book sent to him so that he could write the lesson plans, but “they refused to do it.” (Tr. 481-82).

Amalia T. testified that she went with Ms. Cortina to Respondent’s classroom to see the additional papers of her daughter that Respondent claimed would explain the grade discrepancies.  She testified that she waited while he searched a closet and a cabinet, producing two more papers, then told her, “It’s all a mess.  I don’t know where things are.” (Tr. 249).  Mr. Granado testified that he did not show Amalia T. additional papers because “She never returned to open house.” (Tr. 504).  When Samantha’s mother, Guadalupe, tried to get an explanation for her daughter’s grades, Respondent told her that the answer was in his conveniently absent grade book, but then he testified that he had sent home all the papers that would explain the grades. (Tr. 268, 541).

The single most damaging statement Mr. Granado made, in terms of his credibility, was that it would have been “humanly impossible” to transfer the grades from his private grade notebook to the school’s gradebook, because he was teaching at the time.  (Tr. 487, 523).  The absurdity of that remark requires no elucidation.

Although none of these is a crucial issue regarding the merits of the case, their cumulative effect is to make me doubt Mr. Granado when his testimony conflicts with that of another witness on a significant matter.  Respondent, for example, maintains that his personal grade notebook containing all his students’ grades, properly documented, mysteriously disappeared from his classroom during the last week of school in May 2000.  Ms. Delgado testified that, when he first told her about the alleged missing notebook in June 2000, he told her that it was in Harlingen, and though she asked to see it, he never produced it. (Tr. 554-55).   On this important point, I assume that Ms. Delgado is more credible than Respondent.  In fact, I assume that if such a notebook ever even existed, Mr. Granado simply lost it.

Respondent’s Defenses
Respondent’s defenses to his termination often rely heavily on the post hoc ergo propter hoc rationale – after this, therefore because of this.  For example, Respondent imputes sinister motives to Petitioner because Ms. Delgado first proposed in writing that Respondent be terminated on January 28, three days after Mr. Granado filed his grievance against Ms.Cortina.  Much of his defense rests on similar logic: Dr. Cardenas recommended his termination after he had taken medical leave (Tr. 197), therefore her recommendation grew directly from the medical leave.  Ms. Delgado transferred Fred Lerma from being coach to being a prekinder paraprofessional after he had voiced an objection to going to a Christmas party.  (Tr. 332).

One major problem with Respondent’s theory that his termination results from BISD’s or Ms. Delgado’s desire to retaliate against him for taking medical leave is that he presented no evidence whatsoever that the medical leave caused BISD or Ms. Delgado any inconvenience, expense, bureaucratic problems, or other negative impact that might have inspired a desire to retaliate.  The only “evidence” on this point is Mr. Dean’s argument.  If the medical leave is causally connected in any way to the termination, the nexus is simply that by taking the leave Mr. Granado set in motion the circumstances leading to the discovery that his entire class was reading below grade level.  The manner in which he arranged the transition to Ms. Shuler, combined with the reading issue, apparently provoked Dr. Cardenas’ request for termination, but that request was denied, anyway.

Similarly, Respondent’s other defenses – that Ms. Delgado discriminates against male teachers, that Ms. Delgado is retaliating for Respondent’s filing a grievance against Ms. Cortina, and, raised for the first time in Respondent’s closing argument, that BISD is retaliating against Mr. Granado because of his association with the Texas State Teachers Association – have no factual or logical support.

Even if these conspiracy defenses had merit, they would fail to defeat the recommendation for termination in light of the overwhelming evidence presented by BISD that Mr. Granado is simply not competent.

Legal Issues

At the conclusion of the first day of the hearing of this case on June 21, 2000, Petitioner rested its case, and Respondent promptly moved for an instructed verdict on three grounds:1) that Petitioner had presented no evidence concerning whether Petitioner’s allegations against Respondent would constitute good cause for termination of a continuing contract in a similarly situated school district; 2) that Petitioner did not submit evidence of “what the board policies  are of good cause of termination of a continuing contract”; and 3) that “there is not enough evidence in the record in their case in chief to terminate a 20-plus year employee.”  (Tr. pp. 277-79).

On the record I overruled Respondent’s third point and held that the evidence raises a fact issue as to Petitioner’s grounds for termination.  I delayed a ruling on the second point, because neither I nor Respondent’s attorney was certain at the time which of Petitioner’s policies had properly been introduced into evidence.

At the hearing I inclined to agree with Respondent’s position regarding the presentation of evidence concerning “good cause” in a similarly situated school district, and I suggested that I might permit Petitioner to reopen its case and present additional testimony on that subject.  Respondent’s attorney strenuously objected to that suggestion, and I deferred any ruling.

When the parties agreed to resume the hearing, Petitioner filed a  motion to permit it to reopen its case for the presentation of additional evidence, pursuant to Tex. R. Civ. P. 270.

I requested and received briefs from both parties on all these pending legal issues, and then I granted Petitioner’s motion to reopen testimony and denied Respondent’s motion for a directed verdict.

Regarding the issue of the necessity of presenting evidence that a similarly situated school district would terminate an employee under the facts relied on by Petitioner, I noted that in Docket No. 166-R2-898, Mary Linda Ramirez v. Edgewood Independent School District, which likewise concerned a continuing contract,  the Commissioner unambiguously held that no such evidence need be presented.  I note that Ms. Ramirez appealed the Commissioner’s decision to the 45th District Court of Bexar County, trial docket no. 1998-CI-15635, which affirmed the decision, and Ms. Ramirez then appealed that decision to the Fourth Court of Appeals, No. 04-00-00137-CV.  To the best of my knowledge, the Court of Appeals has not rendered a decision.  Under the current state of the law on this point, however, I  am bound by the Commissioner’s decision.

Invoking the discretion allowed by Tex. R. Civ. P. 270, I granted Petitioner’s motion to reopen its case and present evidence pertaining to similarly situated school districts.  Respondent noted his objection to my ruling in the record, and Petitioner proceeded to introduce its evidence.

Finally, I held that Petitioner had correctly pointed out that it had presented adequate evidence of its Board policies concerning good cause to terminate a teacher under a continuing contract, so I overruled Respondent’s remaining ground for a directed verdict. by order dated October 13, 2000.


Conclusions of Law
1.  The Texas Commissioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.156.

2.  Mr. Granado’s conduct in relation to his students, their parents, and his colleagues failed to meet the accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts throughout the State of Texas and therefore provides the District good cause for terminating Mr. Granado’s contract.

3.  Mr. Granado’s repeated violations of established Board policy provide the District good cause for terminating Mr. Granado’s contract.

4.  Any conclusion of law deemed to be a finding of fact is so adopted.


Recommendation
On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to terminate the employment of Respondent Natividad David Granado.

Signed on November 19, 2000.

____________________________________

Franklin Holcomb

Certified Hearing Examiner

