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AND RECOMMENDATION

This is a proceeding pursuant to the Texas Education Code in which the Petitioner, Dallas Independent School District, (hereinafter "Petitioner", "School District" or "Employer") seeks to terminate the employment of Respondent Catherine Hemmitt (hereinafter "Respondent", "Teacher" or "Employee").  Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a certified independent hearing examiner, was assigned to this matter pursuant to §21.254.  The parties each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Sonya D. Hoskins of Robinson, West & Gooden, P.C. of Dallas, Texas.  Respondent appeared on her own behalf pro se.  The hearing was conducted before this hearing examiner in accordance with §21.256 on September 18, 2001, during which time Petitioner and Respondent were allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas, the Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of testimony the undersigned took this matter under advisement.  The parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law.  The Dallas ISD filed proposed findings of fact and conclusions of law, the Respondent did not.  However, such were not required.  

Findings of Fact

Having received the proposed findings of fact and conclusions of law, and after consideration of the pleadings, the evidence, any matters officially noted, the briefs and other memoranda that were submitted, and the arguments of counsel for the Dallas ISD and the pro se Respondent, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned Hearing Examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
At all times relevant to the issues in this proceeding, Respondent Catherine Hemmitt was an employee of Petitioner employed as a teacher at Hillcrest High School in Dallas, Texas.


3.
The parties entered into a contract on or about March 18, 1998, by which the Petitioner agreed to employ Respondent for the scholastic years 1998-1999, 1999-2000, and 2000-2001. (Pet. Ex 2) 


4.
The Contract provided that the Board may terminate Teacher's Contract for good cause as determined by the Board in policy.  (Pet. Ex 2)


5.
By letter dated July 30, 2001, the Petitioner Dallas Independent School District notified Respondent Catherine Hemmitt that it was recommending that her employment be terminated for good cause.  (Pet. Ex 1).


6.
The letter indicated that the recommendation to terminate Respondent's employment was being made under the following policy provisions:


 
Failure or refusal to comply with policies, orders, and directives of the Board, General Superintendent, and/or designees.  (DF-Local #1)


 
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  (DF-Local #2)



Conviction at the trial or court level of any felony or any other crime involving moral turpitude or the commission of any act that is made a crime by, or is a violation of, the laws of the United States or the State of Texas, and which directly affects the operation or mission of the District.  (DF-Local #6)



Conviction or deferred adjudication at the trial court level that impacted, or may impact, performance of one’s job.  (DF-Local #14)



Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that  could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  (DF-Local #24)



Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)



Any other reason constituting “good cause” under Texas laws.  (DF-Local #32)



For the purposes of this policy, “conviction” shall mean a finding of guilt or acceptance by the court of a plea of guilty, deferred adjudication or nolo contendere.  (DC-Local p. 3 of 10)



If a conviction involving a felony or misdemeanor involving moral turpitude is discovered subsequent to employment, a recommendation for termination will be based on the same criteria as required for applicants as found at GOVERNING CRITERIA FOR EMPLOYMENT DECISIONS.  (DC-Local #3, p. 8 of 10)



Any employee placed on deferred adjudication may be recommended for termination based upon the underlying facts that led to the deferred adjudication.  For the purposes of any termination haring, the facts to which the individual pled in order to obtain the deferred adjudication shall be presumed to exist and be true and correct.  (DC-Local p. 8 of 10)



The District may suspend or terminate the employment of any persons convicted of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the individual or directly relates to, or adversely affects, the mission of the District.  (DC-Local p. 9 of 10)

(Pet. Ex 1) 



7.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business.  (Pet. Ex 2) 


8.
The letter informed Respondent of the procedure to be followed in the event she desired to appeal the recommendation, including the right to a hearing before an independent hearing examiner.  (Pet. Ex 1)


9.
Respondent requested a hearing and the undersigned, an independent hearing examiner, was appointed to preside over this matter.


10.
On or about January 25, 2001, Respondent was arrested by the Garland Police Department allegedly for physically abusing 9-year-old Bernadette H., 10-year-old Frederica H., and 8-year-old Hans H.  (TR p. 23)  Each is a child of Ms. Hemmitt.  


11.
In February 2001, Dallas County Grand Jury returned a True Bill of Indictment against Respondent in three separate matters, Cause No. F-0126622, Cause No. F-0126623, and Cause No. F-0126624, for allegedly intentionally and knowingly causing bodily injury to Bernadette H., Frederica H., and Hans H.


12.
On July 5, 2001, Respondent judicially confessed that she intentionally and knowingly caused bodily injury to Bernadette H., Frederica H., and Hans H., as alleged in each True Bill of Indictment. 


13.
On July 5, 2001, Respondent entered a plea of guilty in each matter identified above, Cause No. F-0126622, Cause No. F-0126623, and Cause No. F-0126624, for injury to the three children. 


14.
Pursuant to the Texas Penal Code, injury to a child is a third degree felony. 


15.
On July 5, 2001, Respondent was placed on probation and received deferred adjudication for a period of five years in each matter, identified above, Cause No. F-0126622, Cause No. F-0126623, and Cause No. F-0126624, as a result of pleading guilty to the criminal offenses of injury to the three children identified above. 


16.
Respondent was employed by Dallas Independent School District at the time she was arrested, charged and pled guilty in all three matters identified above.  


17.
DISD’s Board Policies DC (Local) page 8 of 10 states in relevant part that, “Any employee placed on deferred adjudication may be recommended for termination based upon the underlying facts that led to the deferred adjudication.  For the purposes of any termination hearing, the facts to which the individual pled in order to obtain the deferred adjudication shall be presume to exist and be true and correct.”  According, the facts identified above to which Respondent pled in each matter are presumed to exist and be true and correct for purposes of this proceeding. 


18.
Respondent admitted being arrested, indicted, entering into plea agreements in each matter identified above and receiving deferred adjudication in each matter.  


19.
Respondent did not offer any evidence to refute the allegations of the Petitioner although given the opportunity to do so.  (TR p. 54)


20.
The evidence consisting largely of testimony and exhibits established by more than a preponderance of the evidence that employment of Respondent Catherine Hemmitt should be terminated for good cause. 

DISCUSSION

The burden of proof that good cause exists is on the Petitioner School District.  Good cause to terminate is set forth in various policy provisions identified above.  The School District claims there is good cause to terminate.  Having considered the entire record and the laws, this Hearing Examiner believes the findings of fact support a good cause termination of the Respondent for the reasons factually set forth above and legally concluded below.  

CONCLUSIONS OF LAW

Having considered the evidence and having found the above facts, the undersigned Hearing Examiner concludes as a matter of law that the Hearing Examiner has jurisdiction over this matter, that the parties have waived in writing the forty-five day requirement of the Texas Education Code and that good cause exists for the termination of Respondent Catherine Hemmitt’s employment with the Petitioner Dallas Independent School District because: 


1.
Respondent violated DISD Board Policy three times because she pled guilty to three separate felonies under the laws of the State of Texas involving three of her children for intentionally and knowingly causing bodily injury to each of them.  Although Respondent received deferred adjudication in each separate matter the facts to which she pled in order to obtain deferred adjudication are presumed to exist and be true and correct pursuant to Dallas ISD Board Policy, for the purposes of any termination hearing. 


2.
Respondent violated Dallas ISD Board Policy three times by violating a state law to wit: the felony of injury to a child.  
3.
Respondent violated Dallas ISD Board Policy by her actions identified above which actions are contrary to and inconsistent with the ordinary standards set by the performance and conduct of other professional public employees of the Dallas ISD. 


4.
Respondent violated Dallas ISD Board Policy because her conduct or behavior as found above, could cause the public, students, or employees of the Dallas ISD to lose confidence in the administration and/or integrity of the Dallas ISD.  


5.
Respondent violated Dallas ISD Board Policy because she failed to meet acceptable standards of conduct of employees in like or similar positions which would make the retention of Respondent a an employee detrimental to the best interests of the Dallas ISD. 


6.
Respondent violated Dallas ISD Board Policy because her actions as found above directly relate to her duty and responsibilities, and the three crimes of which she was accused, and pled guilty to, adversely affect the mission of the Dallas ISD. 


7.
For all the reasons identified above, good cause exists to terminate the employment of Catherine Hemmitt with the Dallas ISD. 

RECOMMENDATION AND PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noted, the foregoing Findings of Fact and Conclusions of Law, the undersigned certified independent Hearing Examiner, concludes and recommends that the recommendation of the Dallas ISD should be sustained and the contract and employment of Catherine Hemmitt with the Dallas ISD should be terminated for good cause. 


SIGNED and issued this _____ day of _____________, 2001. 






                                      




ROBERT G. BOOMER






Certified Independent Hearing Examiner
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