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INDEPENDENT HEARING EXAMINER'S


RECOMMENDATION
On the 12th day of May 1997 at 9:30 A.M., the above styled and numbered case in the matter of the proposed termination of TREV CLARK came on to be heard before the Independent Hearing Examiner of the Commission of Education of the State of Texas at the Region IV, Education Service Center, 7145 E. Tidwell, Conference Room J, Houston, Texas 77092-6540.

Emmett Sterling Huff, Attorney at Law, is the Independent Hearing Examiner appointed by the State Commission of Education.  Petitioner is represented by Merri Schneider-Vogel and Ray Gregory, Bracewell & Patterson, L.L.P., 711 Louisiana, Suite 2900, Houston, Texas 77002-2781.  Respondent is represented by George M. Kirk, Kirk, Gottesman & Lee, P.C., 10565 Katy Freeway, Suite 450, Houston, Texas 77024.

The hearing officer having examined the papers of the case and heard the evidence and argument of counsel finds that he has jurisdiction of the case and the parties pursuant to Section 21.251 of the Texas Education Code.

The parties, in writing, waive the right to a recommendation by the date prescribed by Subsection (a) Section 21.257 of the Texas Education Code.


FINDINGS OF FACT
1.
On November 17, 1995, TREV CLARK, Respondent, "Clark," met with Caryl Robinson, Principal, LaMarque High School, La Marque Independent School District, "District," and Alan Weddell, Athletic Director, and was advised of allegations and rumors that he was having a sexual relationship with a female student at the school, Amy Castillo, "Castillo."  She further advised Clark that five (5) unidentified male students had reported they observed Clark in his truck outside Castillo's house on the night of "Fair on the Square," that they watched Castillo come out of a window and approach Clark's truck, and that Castillo saw the observers and went back into her house.

2.
Both Clark and Castillo denied the allegations and rumors of a sexual or social relationship.

3.
Both Clark and Castillo denied the occurrence of the event "on the night of 'Fairs on the Square'" reported to the principal.

4.
Castillo, under oath at the hearing, continues to deny the occurrence of the event on the night of "Fair on the Square" reported to the principal.

5.
On or about November 17, 1995 at the meeting, Clark was advised that the Principal would continue to investigate the allegations and among other directives was instructed to "avoid any contact with any female student that may be perceived as inappropriate." 

6.
On or about March 5, 1996, Clark signed an Acknowledgment of Receipt for a Memorandum dated November 27, 1995 which purports to document the November 17, 1995 meeting and documents the following directives:

A.
"Avoid any contact with any female student that may be perceived as inappropriate.

B.
"Do not question or attempt to contact any students to discuss the allegations that have been made.

C.
"Do not display any behaviors that may be interpreted as retaliatory against students who brought forth charges.

D.
Failure to comply with these directives may result in a variety of disciplinary actions up to and including termination."

7.
From on or about September 6, 1994 through March 14, 1996, seven hundred and seventeen telephone calls, over 4 minutes long, were placed from the telephone number of the residence of Amy Castillo to the telephone numbers of the two residences of Trev Clark during the period.

A.
After the meeting of November 17, 1995, telephone conversation occurred between Castillo and Clark:

1.
On December 2, 1995 for six minutes beginning at 11:57 P.M.

2.
On December 17, 1995 for five minutes beginning at 5:21 P.M.

3.
On December 22, 1995 for nineteen minutes beginning at 9:28 P.M.

4.
On January 7, 1996 for seven minutes beginning at 1:35 A.M.

5.
On January 13, 1996 for six minutes beginning at 11:41 P.M.

6.
On January 19, 1996 for six minutes beginning at 4:42 P.M.

7.
On January 23, 1996 for ten minutes beginning at 9:09 P.M.

8.
On January 27, 1996 for five minutes beginning at 8:01 P.M., and for an additional five minutes beginning at 8:43 P.M.

9.
On February 3, 1996 for fifteen minutes beginning at 8:20 P.M.

10.
On February 6, 1996 for six minutes beginning at 9:12 P.M.

11.
On February 7, 1996 for twenty-four minutes beginning at 6:06 P.M.

12.
On February 13, 1996 for twenty-nine minutes beginning at 8:48 P.M.

13.
On February 18, 1996 for thirty-seven minutes beginning at 1:24 A.M.

14.
On February 20, 1996 for five minutes beginning at 5:44 P.M., and for an additional eight minutes at 8:47 P.M.

15.
On February 29, 1996 for nine minutes beginning at 7:12 P.M.

16.
On March 1, 1996 for nine minutes beginning at 7:02 P.M., and for an additional twenty-five minutes beginning at 7:14 P.M.

17.
On March 4, 1996 for fourteen minutes beginning at 6:05 P.M.

B.
After Clark signed the Acknowledgment of Receipt of the memorandum regarding the above said meeting on March 5, 1996, telephone conversations occurred between Castillo and Clark:

1.
On March 5, 1996 for twenty-eight minutes beginning at 5:33 P.M., for an additional twenty-five minutes beginning at 6:27 P.M., and for an additional four minutes beginning at 7:05 P.M.

2.
On March 14, 1996 for twenty-five minutes beginning at 10:48 P.M.

8.
On or about March 18, 1996, the parents of Amy Castillo reported to the District employees that Castillo was involved in a sexual relationship with a teacher, TREV CLARK.

9.
On March 18, 1996, an investigation by the LaMarque Independent School District Police Department was commenced.

10.
On or about March 19, 1996, Castillo made a statement to the Police Chief of the District Police Department that described distinguishing marks on the body of Clark and asserted among other things knowledge about the bedroom of Clark, where he stored condoms, the size, brand, and color of the condoms stored.

11.
On March 19, 1996, Clark was placed on "administrative leave" with pay and benefits and removed from campus.

12.
Prior to April 4, 1996, the investigation of the LaMarque ISD Police Department was presented to the Galveston County District Attorney, charges were taken for sexual assault of a child, and an arrest warrant, a search warrant for the residence of Clark, and a search warrant for the body of Clark issued.  The charges are still pending.

13.
On or about April 4, 1996, Clark was arrested in his home, his home was searched, and in his bedroom, condoms were found in the place described by Castillo and of the size, brand, and color described by Castillo.

14.
On or about April 4, 1996, a body search was conducted of Clark which revealed the distinguishing mark previously identified by Castillo.

15.
On April 25, 1996, the LaMarque Independent School District (LMISD) offered Clark a Dual Assignment One Year Employee Term Contract for the school year 1996-1997 with beginning and ending dates as set by the Board of Trustees which Clark accepted on April 27, 1996.

16.
At all relevant times, Amy Castillo was a minor and a student enrolled at LaMarque High School in the LaMarque Independent School District.

17.
On or about June 27, 1996, Galveston County Children's Protective Services, after referral and investigation, reported to the Board of Trustees a finding of reason to believe that sexual abuse did occur to Amy Castillo by Trev Clark.

18.
On February 28, 1997, Thomas Randle, Superintendent of LMISD signed a letter directed to Clark that at a meeting of the Board on February 27, 1997, the Board proposed to terminate his contract for:

"A.
Good cause, as determined by the Board.  Tex. Educ. Code, Section 21.211 (a)(1).  In this case, the Board determined that your relationship with a minor female student, who had been a student in several of your classes and who is a student in the District, constitutes good cause to terminate your contract.

B.
Violation of District Policy DHC (Local), which relates to sexual harassment.  Violation of the District's sexual harassment policy constitutes good cause to terminate your employment contract.

C.
Failure to follow an official directive, namely a directive to avoid any contact with any female student that may be perceived as inappropriate.  Failure to follow an official directive, especially considering the nature of the directive, constitutes good cause to terminate your employment contract."

19.
Amy Marie Castillo, student at LaMarque High School in the LaMarque Independent School District, among other things testified under oath:

A.
That she had a sexual relationship with Clark.

B.
That the relationship started when she was 15 years of age and a student of Clark.

C.
That she and Clark engaged in telephone conversations prior to and over the period from September 6, 1994 through March 14, 1996 that are documented in Exhibit 8 of the transcript.

D.
That Clark never discouraged the calls.

E.
That the first act of sexual intercourse occurred in Clark's classroom during her lunch period.

F.
That subsequent acts of sexual intercourse occurred in Clark's classroom in two locations, in the weight room, and the home of Clark.

G.
That the last act of sexual intercourse occurred during Spring Break of her junior year.

H.
That Clark on occasion picked her up and took her to his home and on occasion she drove her mother's truck to Clark's home.

I.
Giving a detailed description of the interior of Clark's house.

J.
That Clark used Trojan condoms when they engaged in sex and described the type and location in the bedroom of Clark's home.

K.
That in November 1995 when asked by the principal if she was having a relationship with Clark she denied the relationship because she loved Clark and did not want to get him in trouble.

L.
That she had a pattern of placing calls to the house of teachers in the District that started in junior high school.

M.
That she has made allegations of a sexual relationship with Kelly Hazan, athletic trainer for LaMarque Independent School District.

N.
That Kelly Hazan has denied the relationship.

O.
That she is angry with Clark.

P.
That her anger with Clark started only when Clark denied "our relationship."

Q.
That the relationship with Clark did not involve dating, going to movies, or being seen together.

R.
That she told her friends that she was having a relationship with Clark.

S.
That she told the principal, Dr. Caryl Robinson, that she was not having a relationship with Trev Clark or Kelly Hazan or anyone.

T.
That she then told the principal, Dr. Caryl Robinson, after April 18, 1996 that she was having a sexual relationship with Clark.

U.
That she then told the principal, Dr. Caryl Robinson, in December 1996 that she was having a sexual relationship with Kelly Hazan.

V.
That the Hazan relationship was in December 1995 and January 1996.

W.
That she had telephone relationships with four (4) male and one (1) female named employees of the District as "friends."

X.
That during the 1994/1995 school year, she was having sex "not every day, but frequently" with Clark, at lunch, in his school room which could only be locked from the outside.

Y.
That she knows of no person that saw her going to or from Clark's classroom or observed she and Clark in the classroom.

Z.
That a person looking through the window in Clark's bedroom and over the headboard of his bed which is against the window could see the entertainment center in the bedroom on the right side of the bed.

AA.
That she never looked through the window into Clark's bedroom.

BB.
That she wrote on a piece of paper a threat to Clark "I'm going to f*** your s*** up worse than it is already.  I'm not sure why or how, but it's going to happen."

CC.
That she wrote the threat because she "had a lot of feelings inside and I didn't want to tell anyone.  So I just wrote them out."

20.
Russel Eugene Washington, Jr., Police Chief of LaMarque Independent School District Police Department, testified under oath:

A.
That he first met Amy Castillo on March 18, 1996 when she was brought to his office by her parents in reference to a possible sexual assault of a child and charges being filed.

B.
That he took a "voluntary statement" from Amy Castillo.

C.
That he contacted an Assistant District Attorney in Galveston County regarding the matter.

D.
That he talked with Castillo's sister-in-law in whom Castillo had confided and who "was the out cry witness at the time."

E.
That he "talked with a number of Amy's close friends."

F.
That Castillo identified Trev Jay Clark, Trev Clark, as the teacher with who she alleged she was having a sexual relationship.

G.
That he did not interview or take a statement from Trev Clark because when invited by telephone to come down and speak with the investigator he said he would have to contact his lawyer and get back with the investigator.

H.
That Clark never got back to him and Clark was never interviewed.

I.
That he obtained telephone records from the mother of Castillo covering a period of 15 to 17 months reflecting "about 700" telephone calls from the residence of Castillo to the residence of Clark.

J.
That he reported the telephone records and "all of the other information I had received from the other friends and witnesses who were friends of Amy."

K.
That the Assistant District Attorney "advised me to file sexual assault of a child charges on Trev Clark" and the bond was set at $5,000.00.

L.
That after the charges were filed, the Assistant District Attorney "issued me an arrest warrant, also a body search warrant" and "a search warrant."

M.
That Chief Washington with the League City Police went to the home of Clark, arrested Clark, searched the house, and further testified 

"Yes, sir, I did.  We had had information on possibly the type of condoms that Mr. Clark had been using while he was having sex with Amy Castillo.  They were green Trojan, large.  She stated that fact.  In his night stand, when I opened his night stand, the first thing I saw was the green large Trojan condoms hidden there.  We also confiscated a number of Penthouse and Play Boy magazines.  We also confiscated a number of movie books where you could rent or buy pornographic material.  We also took into custody a number of pictures of Mr. Clark with another young lady and then two other ladies, who were in an ID picture, a photograph picture."  Question-Did you participate or conduct a body search of Mr. Clark?  "Yes, sir, I did."  Question-Where was that done?  "That was done back at the League City Police Department.  We did get them involved in the investigation, since it was their city.  At that time, we took Mr. Clark to the station, had him in a holding room or a conference room.  At that time, we asked Mr. Clark to lift his shirt, which he was wearing a tank-top shirt and shorts.  At that time, myself, I videoed.  Our assistant officer took photographs of a large birthmark on the right side rib cage area on Mr. Trev Clark and also a scar under Mr. Trev Clark's neck and also a long scar in his naval region that looked basically like a question mark.  We did photograph all three of those particular marks."

N.
That after he completed his "criminal investigation" on or about April 4, 1996, he did no further investigation.

21.
Rita Baldwin, School Social Worker of LaMarque Independent School District, testified under oath:

A.
That she first met with Amy Castillo in March 1996 after Clark was placed on administrative leave.

B.
That Amy Castillo told her that she was having a sexual relationship with Clark.

C.
That she believed Amy Castillo had had a sexual relationship with Clark.

D.
That the reason she believed Amy Castillo was because in her opinion the disclosure by Amy Castillo was unintentional and Amy Castillo was consistent in her story.

E.
That Amy Castillo was very depressed and very worried about what was going to happen to Mr. Clark at the beginning of her contact with Ms. Baldwin.

F.
That at the present time, Amy Castillo is angry at Clark because Clark has denied the allegation made.

G.
That Amy Castillo has expressed anger and frustration with the system because Kelly Hazan has not been suspended or terminated.

22.
Caryl Carter Robinson, Principal of LaMarque High School, testified under oath:

A.
That prior to March 1996, she was concerned that Amy Castillo was having a relationship with Clark because of rumors.

B.
That she was concerned to the point that she "visited" with Castillo and Clark, both of whom denied any relationship.

C.
That she was concerned to the point that she held a conference on November 17, 1995 with Clark and the District Athletic Director "Coach Weddell."

D.
That at the November 17, 1995 meeting, Clark was told of the rumors of which she was aware and Clark was instructed to avoid any contact with Castillo.

E.
That the first time she talked to Castillo she, Castillo, denied any relationship and she, Robinson, did not believe Castillo because of her demeanor during the conversation.

F.
That in March 1996 after the District had been contacted by the parents of Amy Castillo, she, Amy Castillo, came to Robinson's office and apologized "for having lied to me before" and admitted to a sexual relationship with Clark.

G.
That she, Robinson, believed Castillo on the March 1996 occasion because of her changed demeanor during this conversation.

H.
That she recommended Clark be placed on administrative leave with pay.

I.
That in her opinion, Mr. Clark's behavior violated the sexual harassment policy of the District because of Castillo's knowledge of Clark's house, her knowledge of her unlisted telephone number, the telephone calls and the admission of Castillo to a sexual relationship which she, Robinson, believed.

J.
That she had investigated the rumors of a relationship between Castillo and Clark, talked to a number of students, made notes of her investigation, held the meeting of November 17, 1995, drafted the memorandum dated November 27, 1995, and destroyed the notes of the investigation.

K.
That while Amy Castillo is not expressly named in her Directive contained in her memorandum of November 27, 1995 to Clark; that Amy Castillo was the subject and Clark knows his problem with Amy Castillo was the intent of the memorandum.

23.
William Alan Weddell, Athletic Director at LaMarque Independent School District, testified among other things under oath:

A.
That he had recommended Clark for a teaching position with another school district.  Further, that if he had thought the allegations were true, he would not have recommended Clark.

B.
That male teachers are in a vulnerable position for allegations from female students.

24.
Kelly Lynn Hazan, Athletic Training for LaMarque Independent School District, testified:

A.
That he was aware that allegations of a sexual relationship by Amy Castillo against Trev Clark were pending.

B.
That similar allegations have been made by Amy Castillo against himself, Kelly Lynn Hazan.

C.
That Amy Castillo had placed a telephone call to his hotel room in San Antonio, Texas during a medical conference for trainers in January or early February of 1996.

D.
That Amy Castillo denied to him having a relationship with Trev Clark.

25.
Thomas Earl Randle, Superintendent of Schools for LaMarque Independent School District, among other things testified under oath:

A.
That he recommended to the Board of Trustees that Clark be terminated.

B.
That the grounds for termination were:

"First one was good cause as determined by the Texas Education Code for relationship with a minor student.  The second one was violation of district policy BHC, which relates to the sexual harassment policy.  The third one was failure to follow an official directive that was to avoid any contact with any female student that would be perceived of an inappropriate nature."

C.
That based on the investigation and the information presented to him, Trev Clark engaged in sexual encounters with Castillo after the directive was given to avoid any contact with any female student that may be perceived as inappropriate.

D.
That he thinks Amy Castillo had sexual intercourse with Trev Clark.

E.
That Clark violated District policy DH by engaging in sexual intercourse with  a student.

26.
Ben L. Cavil, Assistant Superintendent for Administration with LaMarque Independent School District, testified among other things under oath:

A.
That sexual harassment cases over the last two (2) years were the cases most frequently seen by him.

B.
That the employment contract of Clark had been renewed after charges were brought.

C.
That between the time the District closed its investigation under Chief Washington and the letter of proposed termination issued, no further investigation was done of Clark by the District and no new evidence arose.

D.
That the District is investigating Mr. Kelly Hazan.

E.
That the primary reason for the termination of Clark was that Clark had a sexual relationship with Castillo.

F.
That the notes of the principal, Dr. Robinson, the evidence her investigation resulting in the LHMS memorandum to Clark dated November 27, 1995 had been destroyed.

27.
The Petitioner, LaMarque Independent School District, has proved by a preponderance of the credible evidence good cause for the Board of Trustees to terminate the contract of employment and discharge, Trev Clark, Respondent.

28.
The Petitioner, LaMarque Independent School District, has proved by a preponderance of the credible evidence that the conduct of Trev Clark violated the District's sexual harassment policy DHC (Legal).

29.
The Petitioner, LaMarque Independent School District, has proved by a preponderance of the credible evidence that after November 17, 1995 the conduct of Trev Clark violated the directive to him from the principal to avoid any contact with any female student that may be perceived as inappropriate.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and facts of the case, the hearing examiner makes the following Conclusions of Law:

30.
The Board of Trustees of LaMarque Independent School District has good cause to terminate the contract and discharge Trev Clark pursuant to Section 21.211, Title 2, Texas Education Code.

31.
The notice of proposed termination of the employment contract of Trev Clark is reasonable notice that satisfies the requirements of the Texas Education Code and LaMarque ISD policy DFBA (Legal) adopted March 21, 1996.


RECOMMENDATION
After due consideration of the evidence in this case, the arguments of counsel and the law it is:

RECOMMENDED that the employment contract of the Respondent, Trev Clark, be terminated.

SIGNED this _______ day of June, 1997.

__________________________________________

EMMETT STERLING HUFF

INDEPENDENT HEARING EXAMINER
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