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FINDINGS,  CONCLUSIONS,  &  RECOMMENDATION

CAME ON for consideration, this case initiated by Respondent under Texas Education Code's Chapter 21, Subchapter F, § 21.251(2), after an evidentiary hearing ("trial") conducted on October 29, 30, and November 2, 3, 1998), which trial was attended by both parties via their respective attorneys -- Daniel Ortiz, Esq. for Respondent, and Robert Johnson, Esq. & Rita Utt, Esq. for the Petitioner
), and this case is ripe for decision, as per my Second Amended Pre-Trial Order in conjunction with my supplemental notices FAXed to the parties on 11-30-1998 and 12-1-1998.


I.  PROCEDURAL SUMMARY

Petitioner ("FWISD") proposed to discharge Ann Weatherwax ("Respondent") from her employment as a FWISD teacher under a continuing contract.  The procedural background of this case is largely shown by the following trial exhibits, CIHE Exhibits A, B, C, D, E, F, G, H, I, and J, which (combined with the trial transcript in this case) show that the Respondent has been provided with at least minimal Due Process and with at least the minimum safeguards of procedural law as is statutorily intended for a Subchapter F context such as this.



II.  FINDINGS OF FACT

1.
This case is about an injured student.  The student is physically and mentally handicapped.  The injury occurred when the student exited his classroom (which was the direct responsibility of Respondent) through the "north door" -- a door to Walton Elementary School's Classroom #100 that leads directly to the street.  This "north door " was to be kept locked but could be opened from the inside without the need for a key.  See PX-2; PX-3C; Tr. @ 47 and @ 50-51 and @ 102-103 and @ 114 and @ 535.


1a.
The "north door" led onto a small concrete step-like platform (which some might call a small concrete "porch") which I will call the north door's "step".  This "step" was between 6" and 7" high above the surface below it, such that a wheelchair could be made to "bump" down that "step", though it is quite foreseeable that such a step would risk causing a wheelchair to go out of control upon descending that 6"+ drop from the north door's step.  Beyond that north door step was the sidewalk that led to the curb by which the bus parked during the end of the school day when the handicapped children were picked up to be taken home.  See PX-2; PX-3C; Tr. @ 52 and @ 403-404.


2.
Respondent appears to be a nice person who has devoted many years of her professional life to serving the special needs of special education students.  


2a.
If just being nice and friendly was sufficient to bar FWISD from duly concluding that they have good cause to terminate Respondent, Respondent would easily be able to bar any such termination effort.  However, statutory "good cause" is not limited to proving that a teacher is brutal or mean or spiteful or vicious or perverted, etc.  (Ironically, both parties attempted to compare or contrast Respondent with an intentional tortfeasor, but most of the argued comparisons/contrasts lacked probative relevance linkages.)


2b.
I respect the work and instructional care that Respondent has shown to her students over the years.  This case is not about someone who intends to harm children for some kind of selfish gains or goals.  This case is about a teacher whose professional conduct foreseeably and unfortunately facilitated if not influenced a physically and mentally handicapped fourth grader to injure himself trying to exit a door that the teacher was told earlier that morning to prevent egress from.


3.
Without the actual knowledge of (much less express approval of) Principal Brasfield, Respondent adopted the practice at dismissal time of allowing her few (often five, sometimes less) students to use the north door to exit the building, rather than using the double doors located by the west ramp.  See Tr. @ 111 and @ 114 and @ 171-172 and @ 311-312 and @ 720.


3a.
Respondent's testimony and written explanations of her conduct on 2-24-1998 are hopelessly and materially inconsistent.  As a result, none of the trial witnesses (Respondent included) have testified in a consistent way so as to exculpate Respondent of serious neglect of duty.  In other words, even Respondent herself has not consistently provided herself with a credible explanation that would exculpate her from serious blame.  


3b.
The witnesses who have provided consistent testimony -- about what happened to Robert, and about why Respondent was not present when Robert was hurt on 2-24-1998, -- and why Respondent had no excuse for allowing Robert to exit the north door on the afternoon of 2-24-1998, -- have provide credible testimony the aggregate of which paints a picture of Respondent temporarily and carelessly abandoning the few students she was charged to care for, with the foreseeable result being that one of them (Robert) was seriously injured, in a manner that could have exposed him to even worse injury than what he actually suffered.


4.
At all times material to this case (e.g., during the 1997-1998 school year), Respondent was employed by FWISD pursuant to a continuing contract as a special education teacher.  See PX-21; Tr. @ 39-40 and @ 424-425.


5.
Respondent taught a self-contained LINC class for severely and seriously impaired special education students in classroom #100 at Walton Elementary School.  See PX-2; Tr. @ 40 and @ 643.


6.
As Walton Elementary School's principal, Leonard Brasfield was the FWISD administrator primarily in charge of Walton Elementary School and thus was entitled to compliance to his directives to Respondent, so long as those directives were neither immoral, unethical, or unlawful.  


6a.
In this case there is no evidence that Principal Brasfield ever directed Respondent to obey a directive that was immoral, unethical, or unlawful; to the contrary, the overwhelming weight of the credible evidence in this case indicated that Principal Brasfield directed Respondent to comply with safety standards that were consistent with Principal Brasfield's duties as "captain of the ship" responsible for the instruction and safety of the students at Walton Elementary School.  


6b.
In other words, Principal Brasfield was Respondent's direct supervisor and he properly issued lawful directives to her, including the directive he explained to her on the morning of 2-24-1998, namely, that she was to prevent her students from using the north door to exit Classroom #100, because the north door was a safety risk.  See PX-1; Tr. @ 39-41 and @ 121 and @ 507-508 and @ 709-710.  See also, accord, Tex. Educ. Code, § 11.202.


7.
Robert B. (sometimes herein called "Robert") is an 11-year old boy attending Walton Elementary School.  Robert is a student born with multiple birth defects, including physical disabilities/impairments, at least some degree of mental retardation, partial paralysis (below the waist), hydrocephalus (which has been treated surgically by the placement of a shunt inside the brain to allow for fluid drainage), spina bifida, and club feet.  Robert was assigned to Respondent's fourth grade class.  See Tr. @ 57; 225-228 and @ 239 and @ 518-519 and @ 643 and @ 728-729.


8.
At all times material to this case, Robert was typically under Respondent's direct care most of the school day, which means that Robert's "home room" was Classroom #100, which classroom physically including the north door (herein called the "north door") that allowed access from Classroom #100 to the outside facing the sidewalk next to where the busses arrived to pick up children after school, to take them home.  


8a.
During most of the times that are material to this case Robert was wheelchair-bound due to a recreational accident that occurred during or close to the Christmas vacation (of the 1997-1998 school year).


9.
After being born Robert has undergone several surgeries designed to ameliorate his physical impairments, but he still remains partially paralyzed below the waist and is mobility impaired.  Tr. @ 226-228.  Robert used leg braces and sometimes used a walker to get around during 1997.  However, due to surgery (following a recreational accident that occurred during or close to the Christmas vacation of the 1997-1998 school year), Robert was wheelchair-bound in January and February 1998.  See Tr. @ 57 and @ 225-226 and @ 232-233.  


9a.
Thus, during most of the times material to this case Robert was wheelchair-bound due to a recreational accident.  Respondent is herself mobility impaired, such that she uses a mobile chair vehicle ("mobile chair").  The primary witness of FWISD who testified about professional standards of professional conduct, inter alia, is Mr. Bruce Wyckoff, who himself is mobility impaired and is wheelchair-bound.  


9b.
All trial testimony provided by administrator Bruce Wyckoff must be considered in light of the reality that he is himself mobility impaired and wheelchair-bound.  This fact is relevant to his decision-making and trial opinions for reasons related to both Rule 701 (opinion testimony by lay witnesses) and Rule 702 (testimony by experts).  Cf. United States v. Riddle, 103 F.3d 423, 428-429 (5th Cir. 1997); Soden v. Freightliner Corp., 714 F.2d 498, 511 (5th Cir. 1983); Robinson v. Bump, 894 F.2d 758, 762-763 (5th Cir. 1990), cert. denied, 498 U.S. 823 (1990).  Cf. also, accord, Getter v. Wal-Mart Stores, Inc., 66 F.3d 1119, 1124 (10th Cir. 1995), cert. denied, 116 S.Ct. 1017 (1996) (Rule 701 ruling; an opinion that the vestibule in which plaintiff slipped was safe).


10.
Walton Elementary School has a wheelchair ramp that is located near Classroom #100 and is supposed to be used by all persons who are wheelchair-bound.  This wheelchair ramp (the "west ramp") is located at a place that is functionally convenient for any teacher to use who only has four or five students to care for,  although it is not as convenient at "go-home time" as the unsafe north door that is part of Classroom #100.  


10a.
However, if a teacher in Classroom #100 is either lazy, grossly careless, or seriously lacking in good judgment regarding safety of wheelchair-bound students (e.g., Robert during February 1998), such a teacher might prefer to use the north door for allowing wheelchair-bound students to exit to go to the bus, as opposed to prioritizing the safety needs of a wheelchair-bound elementary student who needs to go to his bus at the end of the school day.  If any such teacher were to prefer to allow a wheelchair-bound student to exit the north door, as opposed to making sure that such a student use the west ramp, any such teacher would be demonstrating that he or she was either lazy, grossly careless, or seriously lacking in good judgment regarding the safety of a wheelchair-bound students (such as Robert was during February 1998).


11.
The overwhelming weight of the credible evidence established that Respondent preferred to allow Robert, as a wheelchair-bound student, to exit the north door, as opposed to making sure that Robert always use the west ramp (during the time-frame when Robert was wheelchair-bound).  This practice demonstrates that Respondent was either lazy, grossly careless, or seriously lacking in good judgment regarding the safety of a wheelchair-bound students (such as Robert was during February 1998).  FWISD is not paying Respondent to prioritize the safety needs of students like Robert only if doing so is convenient and can be easily accomplished by Respondent.


11a.
I find that Respondent's own testimony supports the inference that she was lazy with respect to making sure that Robert safely used the west ramp when he should have used it (which laziness was demonstrated prior to 2-24-1998).  I also find that Respondent's laziness was a contributing cause to Robert's physical injury on 2-24-1998.  See Tr. @ 245 ("... she said he [Robert] could go out that [north] door because she didn't feel like walking around to the ramp").


11b.
I find that Respondent's own testimony supports the inference that she was grossly careless with respect to making sure that Robert safely used the west ramp when he should have used it (which gross carelessness was demonstrated prior to 2-24-1998).  I also find that Respondent's gross carelessness was a contributing cause to Robert's physical injury on 2-24-1998.


11c.
I find that Respondent's own testimony supports the inference that she was seriously lacking in good judgment with respect to making sure that Robert safely used the west ramp when he should have used it (which serious lack of good judgment regarding safety issues and foreseeable risks was demonstrated prior to 2-24-1998).  I also find that Respondent's serious lack of good judgment (regarding Robert's safety needs) was a contributing cause to Robert's physical injury on 2-24-1998.


12.
To accommodate Robert's special physical needs, the school bus that transported him to and from school changed its routine by parking near the west ramp so that Robert would have easier access to the school building and so that Respondent could see to it that Robert  received adequate help with the heavy double doors by the west ramp.  


12a.
If Respondent was not physically strong enough to open these double doors herself (and there was some credible evidence that this was the case), she nevertheless had a responsibility to enlist the help of others to accomplish this very basic (if not essential) task of ensuring that her few students get into and out of the building safely during the beginning and ending of each school day -- as opposed to allowing her handicapped student to try to negotiate a half-foot-high step, tangibly unassisted, with everyone watching with high hopes that the student will not tip over and get injured in the process.  Cf., accord, Tr. @ 731-732 and @ 733-735.  Regarding the provision of auxiliary personnel to assist Respondent with physical tasks, see Tr. @ 42 - 44.


13.
Respondent knew or should have known that it was not a foreseeably careful choice on her part to leave Robert by the north door at the close of the school day on 2-24-1998, even though her aide (Ms. Giles) was nearby, since Respondent admitted that Ms. Giles was seriously (if not egregiously) unreliable and irresponsible -- only being dependable as an aide, as the following testimony indicates, about 25% of the time:

Q
... I'm just trying to get a feel for how many bodies were inside the room [i.e., Classroom #100] during February 1998 on the average, and then, if it makes a difference, in particular, on the 24th?

A
Okay.  On the 24th, I had five assigned to what I refer to as my homeroom, which means they were assigned to the LINC classroom.

Q
Were they all present on that day [2-24-1998]?

A
They were all present.


*  *  *  *  *

Q
At that point, we're back to five students?

A
Yes, four or five students.

Q
And what percentage of the day was Ms. Giles available as a teaching assistant?

A
She was supposed to be there all day.

Q
Right.  But, literally, what percentage of the day was she actually bodily there and on task?

A
That's a hard question to answer because it varied.  Usually she disappeared about two hours a day.

Q
So what, one-fourth of the time she was missing?

A
For like two out of six, so a fourth to a third, yes.

Q
On a scale from one to ten, how practical was Ms. Giles as a teaching assistant, as far as helping you?

A
She tried to be as helpful --

Q
Realize this isn't a personal slam against her or anything because she had her limitations but --

A
I mean, she tried to be as helpful as she could -- she could be, but physically, she couldn't do any more than I could do.

Q
But the amount of help that you actually received from her, on a scale of one to ten, how would you rate it?

A
As a two or a three.

Q
If there was an emergency situation, did she have the physical capability of running to rescue a child?

A
No. We both only had the ability to walk.

Q
Who walks faster, you or her?

A
In an emergency, probably myself.

Q
Can she see well?

A
As far as I know, she can.

Q
How is her memory?

A
Not very good, I don't believe.

Quoting from Tr. @ 657 -659.  Compare Tr. @ 741 (expert opinion).


14.
Respondent's distrust of Ms. Giles (i.e., her admitted knowledge that Ms. Giles was routinely irresponsible and unreliable as an aide who really aided -- a "two or three" on a scale of one to ten -- negates Respondent's ability to excuse her absence from Robert at go-home time, while he sat in his wheelchair by the north door that Respondent knew he habitually used but that Principal Brasfield clearly forbade [earlier that same day] any future usage of, as the following line of expert testimony indicates:

Q
Ma'am, let me give you a set of facts.  And if you don't understand anything, holler.  Okay.  Let's pretend that this door right here is what everybody's called north door here, okay?

A
Okay.

Q
And I'm teacher.  And I can see out window inside of classroom.  I can see school bus arrive.  School bus arrives right in front of school, right in front of room 102 -- or, I'm sorry, 100, okay?

A
Uh-huh.

Q
Are you following me?

A
Yes.

Q
And I'm teacher.  I see bus.  I open door, and I put door stop down.  It's kept open.  I assist two students out door and down sidewalk, into bus, okay?

A
Okay.

Q
See anything wrong, ma'am, thus far?

A
No. 

Q
Have I done anything improper thus far?

A
No.

Q
Then I walk back into classroom.  I see child in question, Robert B., across the room.  I see another student Terrance getting ready to exit.  I see -- and I see teacher's assistant in class, okay?  I'm told by somebody that Jessica, another special ed student who, let me represent to you, is in room 102, or supposed to be there, and I understand Jessica is missing.  So I take it upon myself, perhaps stupidly, to go look for Jessica.  I exit room [100] through hallway door into room 102.  I'm out for maybe three or four minutes.  I -- and I tell child in question [Robert], ma'am, I walk by Robert, you stay here until I come back.  And I -- and I know teacher's assistant is in the room.  And I exit, go to 102, and I'm gone two or three minutes.  I come back during two or three minutes.  And child leaves, and teacher's assistant does nothing.  And child falls down.  Am I negligent?  Now, I'm not asking you to, then, utilize hindsight 20/20 because we all know I could have and should have done something different because I don't like children to get hurt, okay.  Let's assume that, too, okay?  But just with the facts I've given you, am I negligent?

A
If you feel like -- I think if a teacher feels confident that the assistant can handle the situation, then no.

Q
Or if you're confident teacher assistant should be able to handle it, I'm not negligent, am I?

A
Like I said, I think if you feel confident the assistant can handle the situation.


*  *  *  *  *

Q
At the meeting that we had, Mirta, do you remember me asking you questions about safety, basically?

A
Yes.

Q
And would you agree with an opinion that allowing a child to exit that door backwards unassisted is a safe practice?

A
It is not a safe practice.  [emphasis added]

Q
And in your experience, if you had set a pattern for a child, just because you told [hi]m not to do it again, would you expect a child to follow it?

A
No.

Q
In your opinion, you told Respondent that if a teacher feels confident that a teacher assistant can handle a situation, is that different from should be able to handle a situation?

A
I guess we assume that we hire all competent people and that everyone is able to make good decisions.  As a teacher and as a responsible person, when I was in a teaching position, if I felt like an assistant could not handle a situation, it would be my responsibility.  And there were times that I felt like the assistant shouldn't handle certain situations.

Quoting from Tr. @ 739 - 742 (cross and redirect of FWISD expert).


15.
Respondent's willingness -- on the afternoon of 2-24-1998 -- to open the north door at the end of the day, when her five students were leaving the building to take bus rides to their homes, is a fact that clashes with the credible evidence that -- on the morning of 2-24-1998 -- Principal Brasfield, Respondent's direct supervisor, had expressly told her to prevent usage of the north door (for safety reasons!).  Principal Brasfield's testimony on this issue was not inconsistent, was credible, and was not substantively impeached.  See, e.g., Tr. @ 66 - 67:

Q
What was that?

A
Ms. Weatherwax inquired about why the school does not have a ramp up -- up front.  And I explained to her we have a ramp on the opposite [i.e., west] end of the building.  And I also explained to her -- you want me to go ahead and continue?

Q
Yes, please.

A
I explained to her that -- she -- she inquired about a ramp, and I explained to her that the ramp -- there's already -- there's already an existing ramp on the opposite [west] end of the building.  And I said anybody in a wheelchair -- all people in wheelchairs need to use that ramp on the -- on that opposite [west] end of the building.

Q
Excuse me.  Just so that I can understand the witness's testimony, could you point on the large [school floor-plan] exhibit there where the location of that ramp is that you're just now testifying about?

A
Right there.

Q
Okay thank you.

Q
And, in fact, that ramp that you just pointed out, is that the only wheelchair ramp that allows access into your building?

A
Yes.

Q
And when you were pointing out that ramp to Ms. Weatherwax, was that a new directive or was it -- it was just a clarification?

A
You know, I was just answering her -- you know, it was just a clarification.  It was included in the conversation when she inquired about, you know, why isn't there another ramp.  And it just included, you know.  It was not -- you know, I was trying to actually, you know, let her know that that's another aspect of safety, I guess.  SO anybody who's in a wheelchair needs to use that ramp.

Q
But that's an obvious statement to you; is that correct?

A
Right.  Right.

Q
Was there anything else in that meeting that took place [on the morning of 2-24-1998], Mr. Brasfield? 

A
That was the main two issues; the memo and the ramp.

Q
As far as special education students, what is your understanding as to when the responsibility of the teacher ends after school?

A
Okay.  Well, actually, teachers -- well, actually responsibility to the students ends when the students leave.  And once they have left safely, that's when the responsibility of the teachers is over, as far as the students are concerned.


15a.
I find that Mr. Brasfield clearly communicated to Respondent that the north door was not to be used by any wheelchaired student.  I further find, based on credible testimony of Robert's mother, that Respondent's facilitation of the north door being used on 2-24-1998 was an instance of wrongdoing that she knew she was at fault for:

Q
Was there anything else said at that meeting by Ms. Weatherwax that would indicate that she knew that Robert had been using that door [i.e., the north door] on a regular basis?

A
Not there in the office.


*  *  *  *  *

Q
And do you remember anything that Ms. Weatherwax said to Robert about using that door to exit her classroom?

A
What she said to Robert?

Q
Uh-huh.

A
No. Robert told me that she said he could go out that [north] door because she didn't feel like walking around to the [west] ramp.

Q
Was anything said to indicate that Robert had used that door before?

A
Ms. Weatherwax had said to me -- but it was after the meeting.  She said, well, Robert won't be using that door anymore.  We got caught this time.  [emphasis added]

Q
When did that statement take place?

A
It was after the meeting.  I was in the cafeteria with Robert getting breakfast, and she said some things to me in the cafeteria.

Quoting from Tr. @ 244 - 245.  From the above line of testimony -- which was never impeached and which (considered in light of all four days of testimony, as well as the misleading nature of is I find that Respondent's allowance of north door usage was an example of insubordination, since self-proclaimed innocents do not (in serious circumstances) typically refer to themselves as "getting caught" unless they are already aware that the "short-cut" they are repeatedly taking is a violation of some standard of right vs. wrong/permitted vs. not permitted.


16.
The special needs students at Walton Elementary School's "self-contained class" (which was Respondent's primary responsibility) required close attention, including special attention to safety issues in light of the mental judgment limitations of at least some of those students, due to the special learning disability/learning impairment traits of those special education students.


17.
Respondent admitted that she did not feel physically able to serve as a special education teacher for the few students in Room #100, due to her physical disabilities/physical limitations, such as her need to use a ramp for her mobile chair.  Respondent's special awareness of mobility limitations and the need for using a wheelchair ramp (for her own mobility limitations) estops Respondent from effectively pleading ignorance of Robert's need to use a ramp rather than the north door for exiting in a wheelchair, at the very least if any such exiting was performed by Robert without a physically strong person tangibly controlling his descent from the north door's step, since only such a person could effectively and foreseeably provide adequate safety to Robert while exiting the north door.  


18.
In fact, Principal Brasfield specifically told Respondent not to permit any egress via the north door, so certainly a wheelchair-bound boy with mental limitations should not be allowed to do so while being "watched" by Respondent and/or by her physically limited aide (Ms. Giles).


19.
Respondent's defense known as "2-25-98 Personal Notes Report of Incident 2-24-98" does not pass the smell test' of veracity:


2-25-98 Personal Notes 


Report of Incident 2-24-98


Robert B----- was leaving the classroom #100 via the side door.  He has been instructed to use the back ramp but does not do so it.  (I have even seen within the last week coming in the front door with Jessica pushing him -- he almost fell over.  I directed him to always come in the ramp way)


I was in front of the step facing the bus with V---- and F--- getting them on the bus.  Robert had gone to get Jessica -- I was not even aware that Robert was coming out of the door.  Miss Giles was in the doorway or at least I thought she was.  Robert apparently fell out of his wheel chair.  He told me this as he came wheeling past to get on the bus.  He was apparently all right.  He told me that his knee hurt.  I had no indication that anything out of the ordinary had happened.  I told Robert to tell his mother and have her check his knee when he got home.  Robert did not seem to need any special attention.


[signed]  Ann Weatherwax
[quoting PX-14]

I find that Respondent has stooped to misleading documentation in her attempt to produce a CYA
 shield for this neglect of duty and for her fear of the consequences of getting "caught" taking short-cuts with the safety needs of Robert, a mentally and physically handicapped child.  If Respondent felt "innocent" about the incident's causation, why did she not promptly telephone Robert's mother about the fall?  See Tr. @ 68-71 and @ 652-653.


19a.
Respondent's trial testimony is hopelessly at odds with the impression she "paints" by her "2-25-98 Personal Notes Report of Incident 2-24-98" -- which is also at odds with the testimony of every other eye-witness who testified (the bus driver, the bus driver's aide, the handicapped student who saw Robert fall out of his wheelchair, and Ms. Giles who stood by doing almost nothing, although she recalls Respondent saying "I guess we should have used that ramp").  Tr. @ 323 (q.v. in conj. with Tr. @ 737 and PX-10).  See also, accord, PX-13B and PX-14, as well as Tr. @ 81-84 and @ 176-177 and @ 181-183 and @ 220-221 and @ 239 and @ 242-243 and @ 282 and @ 312 and @ 316 and @ 319 and @ 446-447 and @ 473-475 and @ 553 and @ 661-663 and @ 680 and @ 685-686 and @ 737, etc., etc.


20.
After comparing PX-14 with Respondent's trial testimony (in which she is the one who leaves Classroom #100 by its south door, to look for Jessica in the next-door-classroom [#102], leaving Ms. Giles [rated at a 2 or 3 on a 1 to 10 practical/helpful scale] to watch the Respondent-opened north door while Robert is told to "stay" while Respondent goes to find Jessica.  Respondent's stories don't fit and can't fit, -- so I don't believe Respondent's exculpations.  


20a.
It is more believable to me, even overwhelmingly so, to believe Robert, Robert's mother, the bus driver, and the bus driver's aide -- as opposed to Respondent (where their testimony differs).  See, e.g., accord, PX-13F in conj. with Tr. @ 207-208 and @ @ 284-287 and @ 300 and @ 388-391 and @ 474. 


20b.
I further infer that the real fact is that Respondent was knowingly cutting corners (in a way that was recklessly if not knowingly insubordinate to Principal Brasfield's directive -- that was reëmphasized on the morning of 2-24-1998 in the presence of another -- to require all wheelchaired persons to use the west ramp), especially since Robert's mother recalls Respondent's admission (of 2-25-1998, in the cafeteria) that Robert couldn't use the north door anymore, since they were not "caught".  I have not attempted to exhaustively list all of the credibility-destroying self-contradictions in Respondent's testimony about the events of 2-24-1998, since the ones noted herein are illustrative of the reasons why I cannot rely on Respondent for a reliable account of what then occurred.


21.
Respondent has steadfastly refused to admit faulty judgment, -- including refusing to admit that allowing Robert to exit the north door was unsafe, -- as well as including refusing to admit that Robert should have been using the west ramp at all times.  See Tr. @ 65-68 and @ 174-175 and @ 539-540 and @ 664-668 and @ 737.  For an example of Respondent's mental block/blind-spot adamancy that prevents her from learning and correcting her seriously bad judgment regarding wheelchair safety, consider the following testimony:

Q
Am I to understand that you think that going down a step unassisted is safer than going down a wheelchair ramp?

A
That particular wheelchair ramp, yes.

Q
In this particular case, you're saying that it was safer for Robert to go down the [north door] step unassisted than to go down that [west] ramp?

A
Yes, ma'am.

21a.
This unwillingness to admit to past error in judgment is a threat to the safety of any handicapped child who might be entrusted to Respondent's care in the future.  This "I-wasn't-wrong-even-though-I-disagreed-with-the-principal" and "my student-broke-his-knee" attitude appears to indicate that Respondent has learned no serious lesson yet, even at the expense of Robert's fall and broken knee, which resulted in Robert being confined to a wheelchair an additional three or four weeks beyond what he would have been if the 2-24-1998 accident had not occurred.  See Tr. @ 252-253 and @ 322 and @ 390-391. 


21b.
This indicates that the insubordination (whether rooted in laziness or terribly bad judgment about safety issues) is likely to continue and to be a foreseeable and inexcusable hazard-waiting-to-happen-again.  Mr. Wyckoff's opinions regarding standard violations, as well as his opinions about the best interests of FWISD students, cause me to adopt the lion's share of his trial opinions as accurate and sound.  Cf., accord, PX-13A and PX-21 in conj. with Tr. @ 95-98 and @ 238-239 and @ 260-261 and @ 737, as well as Tr. @ 178-179.


22.
The FWISD students are at risk if they are at the mercy of Respondent's gross carelessness, laziness, seriously poor judgment about safety issues, and adamantly uncured even by these proceedings.  In effect, Respondent has repeatedly (and foreseeably) "assumed the risk" of being insubordinate to Mr. Brasfield's directives, -- and so she cut corners on safety issues -- because she felt tired at the end of the day (and so she rationalized not using the west ramp for Robert's exiting the building), -- even though Robert was in a wheelchair -- and even though neither Respondent nor Ms. Giles had the physical ability to safely "bump" Robert down the north door step [assuming arguendo that this could be a safe practice, despite the obviously safer alternative of a real wheelchair ramp only a few car-lengths away], -- and even though Robert was already challenged enough with his physical and mental handicaps and preëxisting injury-related limitations.  Cf., accord, PX-23 in conj. with Tr. @ 358-359 and @ 470-471 and @ 737.


III.  CONCLUSIONS OF LAW

A.
"Good cause" for a termination includes the failure to perform at accepted standards of conduct for the teaching profession as generally recognized and applied to similarly situated school districts in Texas.  See Tex. Educ. Code, §21.156.  The totality of the facts shown by the trial testimony and exhibits provide a preponderance of evidence, if not an overwhelming weight of evidence, that FWISD has such "good cause" to terminate Respondent (since Respondent has seriously failed to perform at accepted standards of conduct for the teaching profession as generally recognized and applied to similarly situated school districts in Texas).


B.
Respondent has failed to make reasonable efforts (as opposed to merely self-convenient efforts) to protect the health and safety of her fourth grade (mentally and physically handicapped) student, Robert B., and in doing so Respondent seriously violated her duties as a professional educator -- justifying her discharge by FWISD.  See 19 TAC §247.2(e)(4).


C.
Respondent's conduct in making materially misleading if not flat-out intentionally false statements to her FWISD superior(s), regarding her whereabouts and conduct at the time of Robert B.'s accident on 2-24-1998 could have been the basis for termination if that ground for such a termination had been timely and meaningfully noticed to Respondent, under the "fire-able falsification" doctrine of LaChance v. Erickson, 522 U.S. ___, 139 L.Ed.2d 695 (1997).
  See also PX-14; PX-16; PX-18; PX-20; PX-21.  However, because I still have my doubts that this falsification behavior was properly noticed as "grounds" assertable against Respondent, upon which FWISD would base a "proposed action" for termination, I conclude that this basis for termination may not be available to FWISD in this case.  


D.
In any event, the falsification "ground" for FWISD's "proposed action" is not needed as an evidentiary basis for terminating Respondent, since I conclude herein that Respondent should be terminated for grossly reckless negligence and also for inexcusable uncured insubordination, both of which remain "uncured" to date, etc.

E.
Robert's accidental fall from his wheelchair (which was more dangerous to him, due to his known physical vulnerabilities, including his hydrocephalus) and consequential broken knee bone was proximately (i.e., contributorily and foreseeably) caused by the reckless and safety-flaunting insubordination of Respondent.  See, accord, PX-16; PX-17; PX-18; PX-19; PX-20; PX-21.  This insubordination, because it senselessly jeopardized the already-vulnerable health and safety of Robert B. (one of five whom Respondent was being paid to take care of), justifies a termination.


F.
FWISD has not only carried its (preponderance of the credible evidence) proof burden, per Tex. Educ. Code §21.256(h), FWISD has proven virtually all of the above-listed facts by a higher level of evidentiary weight, e.g., clear-and-convincing and overwhelming-weight-of-the-credible evidence standards.


G.
On 2-24-1998 Respondent knew of should have known that allowing Robert to exit via the north door was so dangerous that he should not have been left near that door during the time that Respondent's students were leaving school to go home, i.e., at the end of the school day when the bus had arrived to take handicapped children home (especially since leaving Robert near that door at that time was particularly risky, due to prior practices authorized by Respondent, since if Robert then acted out of his prior habit, he would then exit out of the North door to go to his bus).  If for no other reason, Respondent should have been extremely focused and alert to prevent this risk since earlier that same day (2-24-1998) Respondent's school principal (Mr. Brasfield) had specifically forbade her to allow any children to use the north door for exiting the school to get on a bus to go home.


H.
Respondent has violated DOAD (Local) by being insubordinate and by failing to comply with official directives.


I.
Respondent has violated DOAD (Local) by failing to meet FWISD's standards of professional conduct.


J.
Respondent has violated DH(E) / Principle IV Ethical Conduct toward Students by failing to make reasonable efforts to protect Robert B. (an elementary school student) from conditions detrimental to physical health and safety.


K.
Respondent have been provided with at least minimal Due Process and with at least the minimum of procedural process intended by the Texas legislature pursuant to Tex. Educ. Code's Chapter 21, Subchapter F, in conjunction with the Texas Rules of Civil Evidence.  This hearing examiner's hours devoted to this case are not much less than an amount of time that appears to be about half of what Texas law presumes will be devoted to a teacher termination proceeding under Subchapter F.


L.
In light of the entire record in this case, I conclude that Mr. Wyckoff quite correctly concluded that the most important facts in this case point only to Respondent's termination as the most (if not the only) appropriate response of the FWISD board.  This case is not a "rush to judgment" -- it is a merely case where FWISD's desire to discharge a clearcut case of insubordiantion and gross negligence was quickly and accurately recognized as such.


IV.  DISCUSSION

Respondent is a nice person with years of dedicated service and many admirable traits.  I dislike determining that she has been insubordinate.  


I dislike doubting her credibility on many key issues; however, her inconsistent stories force me to doubt her word.  I dislike concluding that FWISD has good cause to terminate her contract.  However, FWISD has more than adequately carried its burden of proof -- not only as to the need for negative employment action, but also as to specific proposed action, i.e., termination.


I have not adopted Respondent's post-trial arguments, for the most part, because those arguments presuppose key fact-findings that contradict my view of what facts were well-proven at trial.


V.  RECOMMENDATION

I RECOMMEND THAT THE FWISD BOARD APPROVE AND ADOPT ALL OF THE ABOVE FINDINGS OF FACT, AS WELL AS ALL OF THE ABOVE CONCLUSIONS OF LAW, AS WELL AS ANY FINDINGS AND/OR CONCLUSIONS CONTAINED WITH THE FOREGOING "PROCEDURAL SUMMARY" AND "DISCUSSION", AS THE BASIS FOR THE DISPOSITION OF THIS SUBCHAPTER F CASE.


IN MY CAPACITY AS THE T.E.A.-APPOINTED (AND PRESIDING) CERTIFIED INDEPENDENT HEARING EXAMINER, I RECOMMEND THAT THE FORT WORTH INDEPENDENT SCHOOL DISTRICT'S PETITION BE GRANTED, to wit, THAT THE RESPONDENT, ANN WEATHERWAX, BE TERMINATED FOR GOOD CAUSE SHOWN, IN ACCORDANCE WITH THE FOREGOING. 


ISSUED & SIGNED this 3rd day of December, A.D. 1998.


__________________________________________


James J. S. Johnson, Esq., C.I.H.E.

INDEPENDENT HEARING EXAMINER PRESIDING
FAXed/mailed on 12-3-1998 to:
Robert S. Johnson, Esq. 
Daniel A. Ortiz, Esq.
   Attorney for Fort Worth I.S.D.
Attorney for Ann Weatherwax

CHAPPELL, PARMALEE, JOHNSON & HILL, P.C.
ORTIZ & ASSOCIATES
City Center Tower II,  Suite # 1800 
715 West Abram

301 Commerce Street
Arlington, Texas 76013

Fort Worth, TX 76102 


FAX: 817/332-1956
FAX: 817/861-8909
Rita Rodriguez Utt, Esq.

co-counsel for Fort Worth I.S.D.
FLORES & UTT
6,500+ words

1512 8th Avenue, Suite # 100

Fort Worth, Texas 76104 - 4112

FAX: 817/924-8245
     �The Subchapter F statutes impose a "rocket-docket" process with many deadline-driven challenges to the parties, their attorneys, and to this CIHE.  Despite these challenges, however, I appreciatively find that the attorneys for both sides have demonstrated noteworthy proficiency, pragmatic efficiency, and zealous advocacy ethically tempered by realism and professionalism.


     �By "CYA" I mean "cover your accountability".


     �See also 19 TAC § 247.2 @ (b), (b)(6), (e)(5), and (f)(1).
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