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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the probationary teacher's contract of Respondent Malcolm Davis ("Mr. Davis" or "Respondent") for the 1996-1997 scholastic year.  Prior to being placed on administrative leave with pay on October 16, 1996, Mr. Davis was a mathematics teacher at North Dallas High School.  


The sole ground for the recommended termination of Mr. Davis' employment by DISD is his failure to meet the requirements for a Texas teaching certificate.  The DISD board policy provisions DFBA (Local) under which Mr. Davis' termination for cause is recommended are:


(1)
Failure or refusal to comply with policies, orders, and directives of the Board or the General Superintendent and assistants.  [DFBA (Local) page 1 of 2, number 1.]


(2)
Good cause as determined by the Board -- good cause being the failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District.  [DFBA (Local) page 2 of 2, number 10.]


II.

PROCEDURAL BACKGROUND
(A)
Termination Notice

On October 16, 1996, Robert Munoz ("Mr. Munoz"), as Principal of the North Dallas High School, notified Mr. Davis in writing of his recommendation to terminate for good cause Mr. Davis' employment by the DISD as a teacher ("Termination Notice").  (Employer's Exhibit 7.) 


In the Termination Notice, Mr. Munoz identified three specific reasons for the termination as (1) failure to fulfill the duties and responsibilities of the position, (2) improper conduct, and (3) failure to meet the requirements for a Texas teaching certificate.  The Termination Notice also identified three specific DISD board policy provisions on which the recommended termination was based.

(B)
Mr. Davis' Placement On Administrative Leave With Pay And Request For A Hearing


On October 16, 1996, Mr. Munoz placed Mr. Davis on administrative leave with pay pending any request for a hearing.  Mr. Davis made a timely request for a hearing on October 28, 1996.

The parties waived in writing the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner.  


The hearing was held on December 17, 1996.  Petitioner Dallas Independent School District was represented by its employee Robert Munoz and by its counsel Craig Capua of the law firm of Robinson West & Gooden, P.C.  Respondent Malcolm Davis appeared in person and was represented by his counsels Kevin Lungwitz and Lorraine Yancey of the Texas State Teachers Association.  

(C)
DISD Withdrew Two Alleged Grounds For Termination And Relied Solely Upon The Lack Of Certification


At the beginning of the December 17, 1996 hearing, before the introduction of any evidence, DISD announced in open court that it would (1) offer only evidence relating to Mr. Davis' failure to meet the requirements for a Texas teaching certificate and (2) rely upon that as the sole ground for the recommended termination of Mr. Davis' employment by DISD.  DISD withdrew the other two alleged grounds for termination ("Non-suited Claims") from consideration at the hearing.  (Hearing Transcript pages 8-9.)


III.

FINDINGS OF FACT

(1)
The Board of Trustees for DISD has adopted the Board Policies and Administrative Regulations [DFBA (Local)] issued on October 23, 1995 which are part of Employer's Exhibit 12.


(2)
Mr. Davis applied for employment as a teacher with the DISD during the summer of 1995.  At the time, Mr. Davis did not possess the certification required to be employed as a teacher by any school district in Texas pursuant to Texas Education Code § 21.003.  


(3)
On or about August 4, 1995, Sharon Warren, an employee of the certification office of DISD, met with Mr. Davis and gave him an Application for Nonrenewable Permit ("Application") to complete.  Mr. Davis completed the Application indicating his status as one who has completed all requirements for certification except for the successful completion of the Examinations for the Certificate of Educators in Texas (ExCET).


(4)
The Application clearly stated that the appropriate examinations must be successfully completed within 12 months of the applicant's employment by the school district.  Both Mr. Davis and Sharon Warren testified that Ms. Warren had informed Mr. Davis in August 1995 that he had to successfully complete the ExCET examinations within 12 months.  Clearly, Mr. Davis knew or had reason to know that he needed to successfully complete the ExCET examinations by around August 4, 1996.


(5)
The ExCET examinations that Mr. Davis was required to pass to obtain certification included (a) a mathematics examination and (b) a professional development examination.    


(6)
Upon Mr. Davis' completion of the Application, DISD issued a one year nonrenewable DISD teaching permit to Mr. Davis and employed him as a teacher pursuant to a probationary employee contract for the 1995-1996 scholastic year.  (Employer's Exhibit 11.) 


(7)
It is DISD's policy not to renew the teaching permits.  It is DISD's policy to terminate the teacher probationary contract of anyone who fails to pass the ExCET examinations to earn the required teaching certificate within the 12 months allowed by the teaching permit. 


(8)
DISD would need the approval of the Texas Commissioner of Education to renew the teaching permits. 


(9)
On or about April 22, 1996, Mr. Davis executed a teacher probationary contract with DISD for the 1996-1997 scholastic year ("1996-1997 Contract").  Provision 4 of the 1996-1997 Contract clearly stated that the contract is conditioned upon the Teacher's satisfactorily providing the certification required by law, the Texas Education Agency, or the District.  (Employer's Exhibit 12.)


(10)
Mr. Davis testified at the hearing that he did not read the 1996-1997 Contract as conditional upon his passing the required examination to earn his teaching certificate.  He further testified that he would have simply resigned at the end of the 1995-1996 school year if he had known.


(11)
As of the December 17, 1996 hearing, which was four months after the August 1996 deadline, Mr. Davis still had not passed either the mathematics or the professional development ExCET examination.

(12)
From August 1995 to August 1996, the mathematics and professional development ExCET examinations were offered four times.  The Hearing Examiner finds that Mr. Davis had ample opportunity to take and pass the required examinations by August 1996. 


(13)
Mr. Davis took the mathematics ExCET examination two times prior to the August 1996 deadline and failed both times.  Mr. Davis also took the professional development ExCET examination two times prior to the August 1996 deadline and failed both times.  

(Hearing Transcript page 87 to 89.)


(14)
Mr. Davis offered no explanation for his failure to pass the examinations by August 1996.  

  
(15)
The Hearing Examiner finds that Mr. Davis failed to successfully complete the requirements for a Texas teaching certificate by August 1996.  The Hearing Examiner further finds that Mr. Davis' failure to pass the required examinations by August 1996 to constitute a failure or refusal to comply with directives of the Board or the General Superintendent and assistants.  The Hearing Examiner finds that Mr. Davis' failure to pass the required examinations to obtain his teaching certificate is good cause for termination of his 1996-1997 Contract.        
         


(16)
The Hearing Examiner finds that Mr. Davis' failure to pass the two required examinations by August 1996 demonstrate the lack of knowledge and skill to improve the performance of the students in DISD.  From Mr. Davis' testimony that his goal was to become familiar with the examinations rather than to pass them when he took them for the first time, the Hearing Examiner finds that Mr. Davis sets a very low performance standard for himself.  From Mr. Davis' testimony that he did not carefully read the documents he executed with the DISD, the Hearing Examiner is of the opinion that Mr. Davis is not diligent in the management of important matters in his career.  For all of the above reasons, the Hearing Examiner finds that Mr. Davis would be a negative role model for the students of DISD.  The Hearing Examiner finds that the retention of Mr. Davis would be detrimental to the best interest of the students of DISD.  The Hearing Examiner finds there is good cause for the termination of the employment of Mr. Davis by DISD. 


IV.


CONCLUSIONS OF LAW


(1)
Pursuant to § 21.003 of the Texas Education Code, a person may not be employed as a teacher, teacher intern or teacher trainee, librarian, educational aide, administrator, or counselor by a school district unless the person holds an appropriate certificate or permit.  



(2)
As explained in § 21.031(b) of the Texas Education Code, the purpose of the certification requirement is to ensure that the educators demonstrate the knowledge and skills necessary to improve the performance of the student population in Texas.


(3)
Pursuant to § 21.053 of the Texas Education Code, a person who desires to teach in a public school must present his teaching certificate for filing with the employing school district before the person's contract with the school district is binding.  Accordingly, the responsibility for obtaining the teaching certificate and presenting it to the hiring school district is solely on the person desiring to teach.  The hiring school district has no duty to urge, counsel, or remind the person seeking to teach to obtain the required certification.


(4)
Pursuant to § 21.055 of the Texas Education Code, a school district may issue a school district teaching permit and employ as a teacher a person who does not hold a Texas teaching certificate but holds a baccalaureate degree.


(5)
Pursuant to § 21.055 of the Texas Education Code, when a school district issues a school district teaching permit, it must submit the qualifications of the applicant to the Texas Commissioner of Education who may find the applicant is not qualified to teach.  The applicant may not teach if the Commissioner finds the applicant is not qualified to teach.  Accordingly, DISD does not have total discretion in the issuance of teaching permits.      


(6)
Pursuant to § 21.104 of the Texas Education Code, a teacher employed under a probationary contract may be discharged at any time for good cause as determined by the board of trustees.


(7)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(8)
Good causes for discharge of teachers have been determined by DISD Board of Trustees and are as set forth in DFBA (Local) issued on October 23, 1995 (Employer's Exhibit 7).   


(9)
Mr. Davis' teacher probationary contract with DISD for the 1996-1997 scholastic year is conditioned upon his satisfactorily providing the teaching certification required by law, the Texas Education Agency, or the District.    


(10)
§ 21.251 through § 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Davis' teacher probationary contract and to make a written findings of fact, conclusion of law, and a recommendation. 



V.

DISCUSSION OF COLLATERAL MATTERS

At the hearing, Respondent sought to offer evidence relating to the two Non-suited Claims in an effort to "clear his name".  Respondent also argued that but for the Non-suited Claims, he would have resigned rather than request a hearing.  Respondent argued that in light of DISD's nonsuit of those claims, he should be treated as if he had resigned rather than requested a hearing.

(A)
The Hearing Is Governed By The Texas Rules Of Civil Procedure

Pursuant to Texas Education Code § 21.256, the hearing must be conducted in the same manner as a trial without a jury in a Texas district court.  Accordingly, the hearing is governed by the Texas Rules of Civil Procedure ("TRCP").  

(B)
DISD Had An Absolute Right To Withdraw (Nonsuit) Some Of Its Claims

Pursuant to TRCP 165, a party has the right to abandon any part of his claim or defense and have that fact entered into the record to show that the abandoned claims were not tried.  Pursuant to TRCP 162, at any time before a plaintiff has introduced all his evidence other than rebuttal evidence, the plaintiff has an absolute right to dismiss his claim without prejudice to refile at a later time.  Accordingly, DISD had the absolute right to withdraw two of the alleged grounds for Mr. Davis' termination.  The two Non-suited Claims were voluntarily dismissed without any prejudice to DISD asserting them at a later time.  


Given that Respondent had not asserted any counterclaims relating to the two Non-suited Claims prior to DISD's withdrawal of them, the two Non-suited Claims could not be tried at the hearing once DISD withdrew them.  Accordingly, the Hearing Examiner makes no findings regarding the Non-suited Claims.

(C)
Respondent's Request That He Be Allowed To Work As A Substitute Teacher For DISD

Respondent argued that but for the two Non-suited Claims, he would not have requested a hearing.  He would have simply resigned.  Respondent argued that he should be allowed to work for DISD as a substitute teacher as he would be if he had resigned.


Respondent testified at the hearing that since he was placed on administrative leave with pay, he has been employed as a substitute teacher by other school districts.  Accordingly, Mr. Davis has received some compensation from other school districts as a substitute teacher in addition to his compensation from DISD pursuant to his probationary contract.  


If Mr. Davis had resigned, his compensation from DISD pursuant to his probationary contract would have ceased.  He would have only received the compensation of a substitute teacher.  


The Hearing Examiner finds that Mr. Davis has not suffered any damages as the result of his electing a hearing instead of resignation.  In fact, Mr. Davis may have experienced a financial gain.  The Hearing Examiner is of the opinion that justice does not require DISD to hire Mr. Davis as a substitute teacher.   


More importantly, the retention of Mr. Davis as a full time or substitute teacher is not in the best interest of the students of DISD.  Accordingly, the Hearing Examiner declines to recommend DISD hire Mr. Davis as a substitute teacher as requested by Mr. Davis. 

VI.


RECOMMENDATION

After due consideration of all the testimony and other evidence, the Hearing Examiner finds that (1) Mr. Davis has failed to obtain the teaching certificate required by Texas law; (2) Mr. Davis has failed to comply with DISD directive that he obtain a Texas teaching certificate during the period that he was employed by DISD pursuant to a nonrenewable permit; (3) Mr. Davis' failure to pass the ExCET examinations within the 12 month period indicated incompetence; and (4) given the incompetence shown by Mr. Davis, it would be detrimental to the best interest of the students of DISD to retain Mr. Davis as a teacher.  For all of the above reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained.
  

 
SIGNED and ISSUED this 9th day of January, 1997.







_______________________________







         SUSAN Y. CHIN

          



CERTIFIED INDEPENDENT HEARING EXAMINER

HEARING EXAMINER'S RECOMMENDATION - Page 12 


