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JURISDICTION

This case is decided under Title 2 of the Texas Education Code, Chapter 21, Subchapter F, Section 21.156.


STATEMENT OF THE CASE
 
On May 20, 1999, a hearing in the above-numbered and titled cause was held at 6531 Boeing, El Paso, Texas to determine the following issue:


Does good cause exist for the termination of the Respondent's continuing contract?


Petitioner, El Paso Independent School District (El Paso) appeared and was represented by attorneys James Martinez and Hector Beltran.  Respondent, Barbara Buck, appeared and was represented by attorneys David Kern and Michael Peticolas.  Glenna Archer was present as the school's representative.  Barbara Cleveland was present as an observer.  Marisol Rocha was the court reporter.   


EVIDENCE PRESENTED
WITNESSES:  The following witnesses testified:

For the Petitioner:

1.
Sylvia Monroy

2.
Gloria Bridges.

3.
Joe Carrillo.

4.
Shelly C.

5.
Martha Muela.

6.
Barbara Buck.

7.
Joe Ontiveros.

8.
Ralph Yturralde.

9.
Glenna Archer.

For the Respondent:

1. 
Barbara Buck.

2.
Martin Diaz.

Petitioner's rebuttal witnesses:

1.
Ralph Yturralde.

2.
Glenna Archer.
EXHIBITS:  The following exhibits were admitted unless otherwise noted:

For the Hearing Examiner:

1.
None.

For the Petitioners:

E-16 
Typewritten statement by Sylvia Monroy.

F-17

Statement by Gloria Bridges dated 12-08-98.

D-15

Letter from Shelly C.

41

Memorandum from Marti Muela dated 4-1-98.

H-19/23
Letter from Kenneth George to Barbara Buck.

K-35

Statement from Jose Carrillo dated 12-03-98.

O-38

Employee Standards of Conduct.

P-38

Employee Standards of Conduct - Code of Ethics and Standard Practices for Texas Educators.

N-40

Employee Handbook.

42

Memorandum from Mrs. Muela dated 11-26-98.

R-30

Continuing contract for classroom teacher.

S-26

Respondent's Answers to Interrogatories.

For the Respondent:

13-A

Memorandum from Mrs. Muela dated 12-04-98.

13-B

Memo from Mrs. Muela dated 12-04-98.

13-C

Memo from Mrs. Muela dated 12-4-98.

6

Letter from Martin Diaz dated 1-11-99.


STIPULATIONS
The parties stipulated that:


1.
Venue was proper for the hearing on the merits at the El Paso Administration Building, 6531 Boeing, El Paso, Texas.


2.
During the 1998-1999, school year, Respondent was employed under a continuing contract by El Paso.


STATEMENT OF THE EVIDENCE

During the 1998-1999 school year, Mrs. Barbara Buck worked as a Humanities Teacher for El Paso.  Mrs. Buck explained that she taught Humanities at Magoffin Middle School and had been doing so for approximately 4 years.  In total, Mrs. Buck has taught for approximately 17 years.


On December 3, 1998, Mrs. Buck attended a teacher-parent conference in the administrative conference room.  Mrs. Marti Muela, Mr. Paul Petit, a school counselor, Mrs. Buck and Mrs. Shelly C. also attended the meeting.


Mrs. Muela testified that prior to attending the meeting on December 3, 1998, she approached Mrs. Buck and informed her about the meeting.  Mrs. Muela testified that she considered this meeting the pre-conference meeting between her and Mrs. Buck.


Mrs. Muela testified that on December 3, 1998, they all exchanged pleasantries, but the meeting became combative when Mrs. Buck asked Mrs. Shelly C. if she had health coverage for her family.  Apparently, Mrs. Buck was under the impression that Jody C., Mrs. Shelly C's daughter, might need serious psychological help.


Mrs. Muela testified that Mrs. C asked Mrs. Buck several questions regarding Jody and Mrs. Buck refused to answer by avoiding the questions.  Mrs. Muela then directed Mrs. Buck to answer the questions but Mrs. Buck refused.  


Mrs. Buck became agitated and upset and demanding her rights.  Mrs. Buck asked that the conference be tape recorded and demanded to see her representative.  Mrs. Buck also indicated that she had a grievance against the school and her representative would put Mrs. Muela in her place.  


Mrs. Muela explained to Mrs. Buck that it was not the place to discuss the problem.  Mrs. Buck then got up from her seat and indicated she was leaving.  Mrs. Muela indicated to her that it was a work day and that if she had not made previous arrangements she could not leave.


Mrs. Buck became upset and indicated to Mrs. Muela that she needed to see her representative.  After Mrs. Muela told her again that she could not leave, Mrs. Buck called Mrs. Muela a "b****".  Mrs. Muela informed Mrs. Buck that this was inappropriate.


Since Mrs. Buck insisted on leaving, Mrs. Muela asked Mr. Carrillo to witness her asking Mrs. Buck not to leave.  Mr. Carrillo agreed.  Mrs. Buck left the school premises without making any arrangements for someone to cover her class.


Mrs. Sylvia Monroy testified that she worked at the Magoffin Middle School as a computer clerk and had worked for El Paso for approximately 15 years.  Mrs. Monroy recalled that on December 3, 1998, Mrs. Buck was in a meeting with several other people when she came out of the meeting very upset.  


Mrs. Monroy recalled that Mrs. Buck came out from the counseling room and sat in the attendance area attempting to call someone.  Mrs. Buck then saw Mrs. Bridges and said to her that "Mrs. Muela was a b****".  Mrs. Monroy distinctly recalled that Mrs. Buck called Mrs. Muela a b**** two times.  Mrs. Monroy testified that she was embarrassed because Mrs. Buck was very loud and there were other people, including some students, that could hear her.


Mrs. Gloria Bridges testified that she worked as a counselor at Magoffin Middle School and had been doing so for approximately 4 years.  Mrs. Bridges also recalled the incident of December 3, 1998, because she was at the registrar's office when it occurred.


Mrs. Bridges testified that Mrs. Buck came out from Mrs. Muela's office very upset.  Mrs. Buck stood right next to her on the left side.  Mrs. Buck then stated that "Mrs. Muela would not let her talk. That b****". 


Mrs. Buck testified that she did leave the campus on December 3, 1998, after being instructed not to do so.  Mrs. Buck indicated that she had several reasons for leaving the campus including the fact that she needed to speak to her representative regarding a grievance that she had filed against the school.


Mrs. Buck testified that she did not call Mrs. Muela a b****.  Mrs. Buck indicated that the three people that testified that she had called Mrs. Muela a b**** were mistaken over something she might have said.  Mrs. Buck testified that she did not use or call anyone a "b****" on December 3, 1998.  


Mr. Joe Ontiveros testified as an expert witness for El Paso.  He indicated that in his opinion, calling their supervisor a "b****" violated the Code of Ethics and Standard Practices for Texas Educators.  Mr. Ontiveros also testified that leaving the school without making arrangements for someone to care for your class violates the Code of Ethics and Standard Practices for Texas Educators.


Mr. Martin Diaz testified that he works for the Texas State Teachers Association (TSTA) as a labor representative.  Mr. Diaz has been working in this capacity for approximately 3 years.


Mr. Diaz testified that he knew Mrs. Buck since the fall of 1997 as a member of TSTA.  Mr. Diaz testified that he helped Mrs. Buck process a grievance against the school district and was still assisting her in that process.  Mr. Diaz further testified that the school district had made all the accommodations that Mrs. Buck asked for in the grievance except for her transfer to another campus.


DISCUSSION

In order for El Paso to terminate Respondent's continuing contract, it must prove by a preponderance of the evidence that it has good cause to do so.  Good cause is the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


El Paso submitted evidence of two activities that the Respondent engaged in that it believes constitute good cause for the termination of Respondent's contract.  


It is undisputed that on December 3, 1998, the Respondent and other school employees engaged in a conference with a parent.   It is also undisputed that on December 3, 1998, the Respondent left the school premises against the orders of her supervisor and without making prior arrangements for someone else to care for her class.


The Respondent argues that she did not call Mrs. Muela a b**** or anyone else for that matter.  Respondent contends that three different individuals who apparently overheard her call her supervisor a b**** must have been mistaken.


The Respondent's argument is hard to believe.  The Respondent did not give a reason why three different people might have a reason to lie.  


Even assuming that the three individuals misunderstood what the Respondent said, the question becomes whether the school district has good cause to terminate the Respondent's contract for leaving her class unattended.  Again, while the Respondent may argue that she had a bad hair day and she had several reasons to leave the school premises, she had no legitimate reason for leaving her class unattended. 


Respondent was well aware that it was her responsibility to secure a substitute teacher for her class.  She failed to do so.  While the Respondent might have had reasons to leave the school premises, she had no reason whatsoever to leave her class unattended. 


All the discussion was derived from the evidence and testimony presented.  Even though all of the evidence presented was not discussed, it was considered.  The Findings of Fact and Conclusions of Law are based on all of the evidence presented.


FINDINGS OF FACT
After due consideration of the evidence and matters officially noticed, in my capacity as Hearings Examiner, I make the following Findings of Fact:

1.
On April 9, 1999, Barbara Buck, the Respondent, requested a hearing under Chapter 21, Subchapter F, of the  Texas Education Code.

2.
The Respondent's hearing was held on May 20, 1999, at the El Paso Independent School District Administration Building 6531 Boeing, El Paso Texas, which was within the geographical boundaries of the school district.

3.
During the 1998-1999 school year, the Respondent worked under a continuing contract of employment with El Paso as a Humanities Teacher at Magoffin Middle School.

4.
On March 31, 1999, El Paso gave Respondent written notice of the proposed termination of her continuing contract.  The school cited insubordination and failure to meet the accepted standards of conduct for the teaching profession.

5.
On December 3, 1998, the Respondent and other school employees met to discuss one of Respondent's students.

6.
During the meeting, the student's parent asked Respondent several questions which the Respondent refused to answer.

7.
During the meeting, Mrs. Martha Muela, the Respondent's direct supervisor, directed the Respondent to answer the questions being asked.

8.
The Respondent became upset and called her supervisor a b**** on more than one occasion on December 3, 1998.

9.
The Respondent's testimony was inconsistent and non persuasive.

10.
Three individuals, including Mrs. Muela, Mrs. Monroy and Mrs. Bridges heard Respondent call her supervisor a b****.

11.
During the meeting of December 3, 1998, the Respondent indicated that she was leaving the school campus.

12.
The Respondent's supervisor directed her not to leave the school premises and leave her class unattended.

13.
The Respondent's reasons that she gave during her testimony for leaving the campus were pretextual and she was well aware that she was defying her supervisor's directives.

14.
The Respondent's actions of December 3, 1998, were inappropriate and she engaged in two separate acts of insubordination by not following her supervisor's directives and by calling her supervisor a b****.

15.
The credible evidence established that the school district has a legitimate right to terminate the Respondent's continuing contract.


CONCLUSIONS OF LAW
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearings Examiner, I make the following Conclusions of Law:

1.  
The Commissioner of Education has jurisdiction to determine the issues in this case and venue is properly placed in El Paso, Texas.

2.
On December 3, 1998, the Respondent engaged in conduct that was insubordinate and she failed to comply with an official order or directive.

3.
The Respondent neglected her duties and failed to fulfill her duties and responsibilities by leaving the school campus and leaving her class unattended.

4.
The Petitioner has good cause for terminating the Respondent's employment contract.



DECISION AND RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby:


RECOMMENDED that the El Paso Independent School District terminate the Respondent's employment contract;


RECOMMENDED that the State Commissioner of Education adopt the foregoing Findings of Fact and Conclusions of Law and enter an order consistent therewith;


SIGNED this 8th day of June, 1999.


ISRAEL PARRA


Hearing Examiner






