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STATEMENT OF THE CASE

Respondent LEONARDO VILLARREAL, appeals the decision of Petitioner Dallas Independent School District (hereinafter, sometimes referred to as "DISD"), recommending the termination of the employment of Respondent, pursuant to DISD Board Policies DOCA (Local), DEC (Local), and DOAC (Local).


Evelyn Conner Hicks is the Independent Hearing Examiner appointed by the State Commissioner of Education.  Petitioner is Dallas Independent School District, and is represented by Craig Capua, Attorney at Law, Dallas, Texas.  Respondent is Leonardo Villarreal, who is represented by Charles Vethan, and Charles Jeremiah, Attorneys at Law, Dallas, Texas.


FINDINGS OF FACT

After due consideration of the evidence and matters officially noticed, in my capacity as Independent Hearing Examiner, I make the following Findings of Fact:


1.
a.
Petitioner and Respondent agreed to proceed under Chapter 21 of the Texas Education Code, as of January 1, 1996, for the limited purposes of conducting a hearing pursuant to the procedures outlined in Subchapter F of the Texas Education Code, Section 21.251 et seq.

  

b.
Further, Petitioner and Respondent waived the 45 day timeline period set forth in Section 21.257, to conduct a hearing before an Certified Hearing Examiner, and for the Examiner to issue a written recommendation to the Board of Trustees.


2.
a.
In or about August, 1991, Respondent, Leonardo Villarreal, was employed by Petitioner DISD as a Classroom Teacher at David W. Carter High School (hereinafter, sometimes referred to as "Carter").



b.
Respondent signed a probationary contract that provided, in pertinent part, that if Respondent should "fail, refuse or be unable to perform" his obligations under the contract, said contract could be "terminated by the [DISD] in accordance with the rules and procedures of the Board of Education [then] in force or [subsequently] promulgated".


3.
On or about October 3, 1995, the Principal of Carter instructed Respondent to report to Dr. Robert Bourdene of the DISD Office of Employee Well Being, because of demonstrated behavioral and emotional concerns, as well as absences and tardies.  The referral correspondence, however, was incorrectly addressed to another person.


4.
DISD Board Policy DI (Local) provides that the referral of an employee to the Office of Employee Well Being can be by supervisory referral.


5.
Dr. Robert Bourdene is a psychologist and Director of the Office of Employee Well Being in the DISD.


6.
Respondent reported to Dr. Robert Bourdene's Office as instructed, on October 3, 1995.


7.
Respondent's appointment with Dr. Bourdene was re-scheduled to October 4, 1995, because of a failure to completely follow the referral procedures outlined in DISD Board Policy DI (Local).


8.
a.
On or about October 4, 1995, Respondent was again referred to the DISD Office of Employee Well Being.



b.
Respondent reported to Dr. Bourdene's Office, as instructed, on October 4, 1995.


9.
a.
During the October 4, 1995 visit, Dr. Bourdene offered Respondent a free consultation with another mental health physician for evaluation, at DISD expense.



b.
Respondent refused the offer.  Respondent informed Dr. Bourdene that he preferred to make his own arrangements to see a mental health physician.


10.
a.
During the October 4, 1995 visit, Dr. Bourdene notified Respondent that if he was going to be off work to see a doctor for what appeared to be a medical disability, he needed to get and complete an "L-1" form.  An L-1 form is a "Request for Convalescent Leave of Absence for Medical Disabilities". 



b.
During the October 4, 1995 visit, Dr. Bourdene gave Respondent an L-1 form.


11.
a.
DISD Board Policy DEC (Local) provides the guidelines for leaves of absence for medical disabilities.



b.
Approved leaves of absence for medical disabilities are available to full-time employees for temporary disabilities resulting, in pertinent part, from illness.



c.
A completed L-1 form must be submitted to the DISD Personnel Department, and approved before the leave is taken.



d.
DISD Board Policy provides that failure to submit a completed L-1 form to the Personnel Department, could result in the loss of employment status, pay and benefits.


12.
a.
For the 1995-96 school year, as in prior years, Respondent was provided written notification of personnel hours in the school building, and procedures for being absent for reasons other than convalescent leaves of absence for medical disabilities.



b.
Absences from the school building for reasons other than convalescent leaves of absence for medical disabilities, are requested by completing an "Employee Request to Leave the Building" form.



c.
The procedure for completing and submitting the "Employee Request to Leave the Building" form is different than the procedure for completing and submitting the L-1 form.

 
13.
a.
Respondent did not report to work at Carter on October 5, 1995.



b.
Respondent did not seek prior approval or immediately notify the Principal of Carter of an acceptable reason for his absence on October 5, 1995.



c.
Respondent did not turn in an L-1 form on October 5, 1995.


14.
a.
Respondent did not report to work at Carter on the work days from October 6, 1995, to and including, October 13, 1995, a total of six (6) consecutive school days.



b.
Respondent did not seek prior approval or immediately notify the Principal of Carter of an acceptable reason for his absence from October 6, 1995, to and including, October 13, 1995.



c.
Respondent did not submit a completed L-1 form to the DISD Personnel Department, on any date from October 6, 1995, to and including, October 13, 1995.


15.
a.
Respondent did not report to work at Carter on the work days of October 17, and 18, 1995.



b.
Respondent did report to Carter on October 19, 1995; however, he did not report to work at Carter on the work days from October 20, 1995 to and including, October 31, 1995, a total of eight (8) consecutive school days.



c.
Respondent did not seek prior approval or immediately notify the Principal of Carter of an acceptable reason for his absence on October 17, and 18, 1995, and from October 20, 1995, to and including, October 31, 1995.



d.
Respondent did not submit a completed L-1 form to the DISD Personnel Department, on any date from October 17, 1995, to and including, October 31, 1995.


16.
a.
Respondent did not report to work at Carter on the work days from November 1, 1995, to and including, November 7, 1995, a total of five (5) consecutive school days.



b.
Respondent did not seek prior approval or immediately notify the Principal of Carter of an acceptable reason for his absence from November 1, 1995, to and including, November 7, 1995.



c.
By November 2, 1995, Respondent had not contacted Dr. Robert Bourdene of the Office of Employee Well Being.



d.
Respondent did not submit a completed L-1 form to the DISD Personnel Department, on any date from November 1, 1995, to and including, November 7, 1995.


17.
During the first six-weeks of the Fall Semester, 1995, Respondent was absent fourteen (14) days, and tardy six (6) days.  There were only 29 days in the first six-weeks period.


18.
On or about November 9, the Principal of Carter requested that the DISD School Attorney prepare a letter of job abandonment to be sent to Respondent.


19.
 a.
By correspondence dated November 17, 1995, Respondent was notified that the Principal of Carter, as approved by the Special Assistant to the General Superintendent, was recommending that Respondent's "employment be terminated, for good cause, pursuant to [DISD] Board Policy DOAC (Local)", for:



b.
"Expressed unwillingness, refusal, and failure to comply with official directives and established Board policy";



c.
"[F]ailure of [Respondent] to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the [Respondent] is detrimental to the best interest of the students of the District"; and



d.
"[Respondent's] absence from work for more than five continuous workdays without prior approval", and failure "to proved(sic) notice of an acceptable reason for [Respondent's] absence ...".


20.
The correspondence recommending termination was received by Respondent on November 30, 1995.


21.
a.
Respondent appealed the recommendation for termination in a hearing before a DISD Administrative Hearing Panel ("Panel") on January 30, 1996.



b.
The Panel ordered that the recommendation to terminate Respondent be sustained, and terminated Respondent for just cause.


22.
a.
Respondent appealed the decision of the Panel to the DISD Board of Education.



b.
Respondent was notified that a hearing was set for November 13, 1997.


23.
On January 24, 1997, Respondent filed an Original Petition in the 95th Judicial District Court of Dallas County, Texas, styled Leonardo Villarreal v. Board of Trustees of the Dallas Independent School District, No. 97-745-D.


24.
In the November 13, 1997 appeal hearing, the Board of Education voted to abate the hearing pending the outcome of the court litigation.  


25.
a.
In an agreement dated January 30, 1998, counsel for Plaintiff, Leonardo Villarreal, and Defendant, DISD, agreed to forego the court proceeding, and avail themselves of the appeal procedures set forth in Subchapter F of the Texas Education Code, Section 21.251 et seq., effective January 1, 1996.



b.
Plaintiff, Leonardo Villarreal, agreed to nonsuit Defendant Board of Trustees in the court proceeding.



c.
Counsel for Defendant DISD (different from counsel in the instant proceeding) agreed that any and all claims Plaintiff Villarreal had against Plaintiff DISD that were not cognizable under Subchapter F of the Texas Education Code, Section 21.251 et seq., regarding hearings before a Certified Hearing Examiner, would be preserved and the statute of limitations tolled, during the pendency of the Subchapter F proceedings.


26.
On February 3, 1998, Leonardo Villarreal requested a hearing before a Certified Hearing Examiner, pursuant to Subchapter F of the Texas Education Code, Section 21.251 et seq.


27.
a.
In prior employment with DISD in 1987, Respondent's employment was recommended for termination for being absent from work five continuous work days without prior approval, or without providing immediate notice to the school principal, or department head of an acceptable reason for being absent.



b.
Respondent was subsequently terminated effective October 1, 1987.


28.
In the instant cause of action, Petitioner DISD, has recommended the termination of Respondent's employment for "good cause", in accordance with DISD Board Policies DOCA (Local), DEC (Local), and DOAC (Local), for Respondent's absence from work for more than five continuous workdays without prior approval, and failure to provide notice of an acceptable reason for his absence.


29.
Good cause exists to support the recommendation of Petitioner to terminate Respondent's employment.


DISCUSSION

Respondent Villarreal was absent from work at least five continuous workdays without prior approval, or without providing immediate notice to the Carter Principal, or department head of an acceptable reason for being absent.  The evidence adduced clearly indicated that there was more than one occasion during the Fall 1995 semester, on which Respondent was absent from work five continuous workdays or more, without prior approval, or without providing immediate notice to the Carter Principal, or department head of an acceptable reason for being absent.  Under DISD Board Policy DOCA (Local), Respondent was considered to have abandoned his job.


Respondent, through his testimony in this cause, would have the Certified Hearing Examiner believe that he was not aware that he had abandoned his job.  Specifically, Respondent contends that he did not return to work at Carter because he was under the impression that he was not to return to work until he was notified to do so by the Principal at Carter, or Dr. Bourdene.

 
 Further, Respondent would have the Certified Hearing Examiner believe that he was not aware that he had to complete and return an L-1 form for approval of a leave of absence for medical disability.  Per Respondent, he thought all he had to do was complete an "Employee Request to Leave the Building" form.  Assuming, arguendo, that this was all Respondent had to do to request a leave of absence for a medical disability, there was no evidence produced during the hearing of this cause to show that Respondent did submit such a form.  He did not.


Respondent's arguments fail to persuade the Certified Hearing Examiner that he did not knowingly fail, refuse, or that he was not expressly unwilling to report to work at Carter; and therefore, should not be terminated for job abandonment.  His arguments fail in light of the credible evidence that clearly showed that even the multiple periods of continuous absences from October 5, 1995, to November 7, 1995, of the Fall 1995 semester, were not the first time Respondent failed to report to work without prior approval, or without providing immediate notice to a Principal, or department head of an acceptable reason for being absent.  In his prior employment with DISD in 1987, Respondent was recommended for termination for being absent from work for five continuous workdays without prior approval or notification.


Not reporting to work without prior approval or notification is not a recent phenomenon with Respondent that sprang anew in the Fall 1995 semester.  It is, therefore, logical to believe that Respondent knew the procedures for requesting leave. 

  
Respondent's failure, refusal, or expressed unwillingness to comply with official directives and established Board policy, violated DISD Board Policy DOAC (Local).  Further, Respondent's failure to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, constituted good cause for dismissal.  Retention of Respondent would be detrimental to the best interest of the students of the District. 


The Certified Hearing Examiner finds that good cause exists to support the recommendation of Petitioner to terminate Respondent's employment.


CONCLUSIONS OF LAW
 After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as an Certified Hearing Examiner, I make the following Conclusions of Law:


1.  Good cause exists to support the recommendation of Petitioner to terminate for "good cause", Respondent's employment in accordance with Board Policies DOCA (Local), DEC (Local), and DOAC (Local), for:



a.
Expressed unwillingness, refusal, and failure to comply with official directives and established Board policy;



b.
Failure of Respondent to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the Respondent is detrimental to the best interest of the students of the District; and



c.
Respondent's absence from work for more than five continuous workdays without prior approval, and failure to provide notice of an acceptable reason for his absence.


2.
Petitioner has met its burden of proof by a preponderance of the evidence presented and admitted at the hearing of this cause.


3.
Respondent should be terminated for good cause.


RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as an Independent Hearing Examiner, it is hereby


RECOMMENDED that the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and announce a decision consistent therewith.


SIGNED AND ISSUED this 20th day of April, 1998.








     EVELYN CONNER HICKS
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