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Statement of the Case

Smithville I.S.D. (SISD), proposes to terminate the continuing contract of Smithville High School (SHS) teacher, Jerry Hoskins (Hoskins).  Notice of the proposed termination was given to Hoskins by SISD, through its Superintendent Dr. Steven L. Tom, by letter dated December 10, 1996.  Hoskins requested a hearing pursuant to Chapter 21, Subchapter F of the Texas Education Code, requesting the assignment of a certified independent hearing examiner by the Texas Education Agency (TEA).  Hoskins' request was received by the TEA Division of Hearings and Appeals on or about December 19, 1996.  On December 23, 1996, TEA appointed James M. Doherty as the certified independent hearing examiner to preside in this matter.  
On January 2, 1997, Hoskins made a written request for a public hearing.  (EX1)
  


A public hearing was held before the examiner in Smithville, Texas, on January 22-24, and January 27, 1997.  The Petitioner SISD was and is represented by Mark C. Goulet and Paul W. Hunn, Walsh, Anderson, Underwood, Schulze & Aldridge, P.C., 6300 La Calma, Suite 200, Austin, Texas  78752 (P. O. Box 2156, Austin, Texas  78768).  The Respondent Hoskins was and is represented by Thomas George, 2310 Westgate Building, 1122 Colorado, Austin, Texas  78701-2184, and E. Matthew Guedea, 1304 Summit, No. 104, Austin, Texas  78741.  Without objection, and at the request of Petitioner SISD, the hearing temporarily was closed pursuant to Sec. 21.256(f) of the Texas Education Code to receive the testimony of three minor children, SHS students, to protect their privacy.  On January 28, 1997, the parties agreed in writing that the 45-day deadline for the issuance of this decision would be waived by the parties and the deadline extended to February 28, 1997.  


The parties have filed proposed findings of fact and conclu​sions of law.  To the extent not adopted herein, such requested findings and conclusions are denied. 


Discussion

SISD proposes to terminate the continuing contract of Hoskins, a teacher with eighteen years of tenure with SISD.  Discharge is proposed because, it is said, Hoskins wrongfully obtained, in advance of a FFA competition, a test to be administered at the competition, provided, or obtained from others, answers to the questions on the test, gave the test to SHS students to study prior to the competition and advised the students that if the test at the competition proved to be the same test not to make a 100 and get every question right and not to disclose that they had seen the test prior to the competition.  This, it is said, represented an encouragement to students to engage in dishonesty and unfair competition and was conduct failing to meet accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state, constituting grounds for dismissal from employment.


Pursuant to Secs. 21.154 and 21.156 of the Texas Education Code, the issue is whether good cause exists for discharge, or in lieu thereof, suspension without pay for a period not to extend beyond the end of the current school year, good cause being the failure to meet the accepted standards of conduct for the profes​sion as generally recognized and applied in similarly situated school districts in this state.


It is not disputed that Hoskins obtained a copy of the test, answered test questions and/or obtained the answers from other SHS teachers or a SHS student, provided the test, with answers, to SHS students, encouraging them to study the test in preparation for the forthcoming competition, and told the students that if the test proved to be the same test given at the competition, not to make a 100 or get all the questions right, or words to that effect.


In the opinion of the examiner, the critical question is, therefore, whether Hoskins knew, or had a strong expectation that, the test he furnished the SHS students for study was the same test that would be given to students at the forthcoming competition.  From a preponderance of the evidence, the examiner concludes that he did know or have such a strong expectation.  There is no other plausible explanation for Hoskins' statements to fellow SISD employees that he had the test and was 99 percent certain that it was the same test that would be given SHS students at the forthcom​ing competition, for his advice to SHS students not to make a 100 or get all the questions right or for his warnings to the SHS students, both before and after the competition, not to disclose to others that they had studied the same test.  Hoskins' explanation that, by his statements, he was attempting to motivate the SHS students, or that his statements were a "gesture of words", is not credible and does not tend to explain at all Hoskins' statements concerning his strong expectation that the test would be the same or his statements encouraging students not to tell others that they had studied the same test prior to the competition.


Hoskins' conduct constituted an encouragement to SHS students to engage in dishonesty and unfair competition and to cover-up such conduct.  His conduct failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  


The examiner thus concludes that SISD has the discretion to discharge Hoskins or to suspend him without pay for a period not to extend beyond the remainder of the current school year.  SISD also has within its discretion a range of lesser sanctions, including remediation, which it may, but is not required, to impose in the fact circumstances of this case.  In the opinion of the examiner, SISD is not constrained in the exercise of its lawful discretion by the terms of its contract with Hoskins, because the contract provides, inter alia, that the teacher shall be governed by the school laws of this state, and such laws provide for discharge or suspension without pay for good cause.  Sec. 21.152 of the Texas Education Code provides that a continuing contract must include the terms of employment prescribed by Subchapter D of Chapter 21 of the Code, and any interpretation of the contract that would preclude discharge, or suspension without pay, for good cause as defined in the Code, might well render the contract unenforceable as a contract against public policy.  


How SISD should exercise its discretion in the context of this case is a separate issue.  In the exercise of its discretion, SISD is not to abuse its discretion or act arbitrarily or capriciously.  It may not accept evidence of Hoskins' culpability in conduct made the basis of his proposed discharge, with absolute blindness to other probative evidence which may point to a lesser and more appropriate sanction.  


From a preponderance of the evidence, the examiner has concluded that to discharge Hoskins would be an unwarranted exercise of SISD's discretion.  Hoskins has 18 years of service to SISD.  He has devoted countless hours of service to extracurricular activities that have benefitted SISD students.  Generally, he enjoys a reputation for honesty, fairness, and as an effective teacher and motivator of students, in the community and among his students and fellow teachers.  As far as can be determined from the record made here, the conduct of which Hoskins is accused consti​tutes aberrational behavior on his part, when measured against his record of service to SISD and its students and his general reputation in the community for honesty and fairness.  In the opinion of the examiner, Hoskins continues to have a considerable contribution to make to present and future SISD students.


Accordingly, the examiner will recommend to SISD that Hoskins be suspended, without pay, for the remainder of the current school year.  In the examiner's opinion, this is the most appropriate sanction within the range of options available to SISD in that it will represent a clear statement by SISD that Hoskins' conduct constitutes a serious violation of accepted standards of conduct for the profession, not to be tolerated or condoned, but will not be unduly punitive for what appears to be isolated and aberrational conduct by Hoskins.


Findings of Fact

After due consideration of the evidence the examiner makes the following Findings of Fact:


1.
Hoskins is a teacher of Agricultural Science and Technology (Ag Science) under a continuing contract with SISD at SHS where he has taught since 1980.  (Tr. 266, 423, 687)


2.
In addition to his classroom duties, Hoskins has devoted a significant amount of time and effort to instruction and leadership of students in FFA and 4-H Club extracurricular activities.  (Tr. 463, 691-695, 802-803, 862, 988)


3.
Hoskins has been a skillful and effective classroom teacher and instructor/leader of students participating in FFA and 4-H Club extracurricular activities.  (Tr. 463, 795, 813-814, 823, 848, 870-872, 879-880, 889, 900, 982, 999, 1011)


4.
Hoskins has interacted well with his students, and has been an effective motivator of students to perform to the best of their ability.  (Tr. 834-835, 871, 899-900, 951, 984-986, 999, 1002, 1029)


5.
Although there is some difference of opinion, in general, Hoskins has a reputation for honesty and fairness in the Smithville community and among his fellow teachers of Ag Science, students, and participants in FFA and 4-H Club extracurricular activities.  (Tr. 441, 448, 463, 477-478, 497, 796, 805, 812, 816, 824-825, 833-836, 848-849, 861, 871-873, 881, 890, 901-902, 912-913, 969, 988-989, 1000-1001, 1012-1013, 1031)


6.
On November 21, 1996, the Superintendent of SISD placed Hoskins on administrative leave with pay for alleged misconduct associated with FFA competitions on November 18-19, 1996.  (Tr. 422, 610, RX9)


7.
Following an investigation of the alleged misconduct, the Superintendent of SISD recommended to the SISD Board of Trustees that Hoskins be dismissed from employment, and, upon proper notice, on December 9, 1996, the Board approved Hoskins' proposed good cause dismissal from employment.  (Tr. 405, 427, PX9)


8.
On December 10, 1996, the Superintendent of SISD issued a letter to Hoskins advising him of the SISD Board's approval of Hoskins' proposed good cause dismissal from employment and advising Hoskins that the Superintendent was recommending termination of Hoskins' contract for the following reasons:


"That on or about November 18 and 19, 1996, you allegedly wrongfully obtained a copy of a test which was used in an FFA District Contest.  You then allegedly answered the questions, photocopied the test and provided it to students who would take the test, and advised them it might be the same test that they were about to take.  You admitted to telling the students 'don't make a 100 and get every question right' and 'not to tell it was the same test that they had studied'.  Such alleged conduct represents an encouragement to students to engage in dishonesty and unfair competition.  The conduct repre​sents a failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state and constitutes grounds for dismissal from employment."  (PX9, Tr. 267-268)


9.
The December 10, 1996, proposed contract termination letter from the SISD Superintendent to Hoskins also advised Hoskins that:


"You may employ counsel.  You have the right to hear the evidence upon which the charges are based, to cross-examine all adverse witnesses, and to present evidence of innocence or extenuating circumstances..."  (PX9)


10.
On November 18, 1996, Hoskins participated as a judge at a FFA Area VIII (Cen-Tex District) competition in Academy, Texas.  (Tr. 24-26, 82-83, 268, 368)


11.
Following performance of his judging responsibilities at Academy, in a lounge provided for judges, Hoskins obtained a copy of a written examination used in the Academy competition, which was handed to him by a fellow teacher (Adams) of Ag Science at Bowie High School in Austin.  (Tr. 268-269, 706-711)


12.
It is a common and customary practice for teacher participants in FFA competitions, upon completion of the competi​tions, to obtain copies of the exams used in the competitions to use as future study materials for students; however, it is not common or customary to use such exams as study materials where it is known or strongly expected that the students will be taking the same exam in a forthcoming competition. (Tr. 33-34, 284-285, 228-289, 443-445, 452, 471-473, 498-499, 527-528, 958-961, 1024-1025)


13.
The exam obtained by Hoskins in Academy was the same exam used the following day, November 19, 1996, at a similar FFA Area VII (Cen-Tex District) competition in Hutto, Texas, where SHS students, students of Bowie High School and others were competing.  (Tr. 24, 28-29, 45, 95-97, 231, 272, 327, 344-345, 370-371, 467, 501-502, 594-595, 732, 1034)


14.
The fact that the same exam used at the Academy competi​tion was to be used at the Hutto competition was known to several individuals who were present at Academy.  (Tr. 84, 467, 501, 505-506, 595-596)


15. 
After Hoskins had departed the judges' lounge at Academy, but before Adams departed, Adams learned that the same exam would be used in the Hutto competition the following day, and Adams returned a copy of the exam he had obtained.  (Tr. 501-502)


16.
Prior to the time that Hoskins obtained a copy of the exam from Adams, Hoskins told a fellow SHS teacher who also judged at Academy (Young) that he had learned that the same exam "suppos​edly" would be used the following day at the FFA competition in Hutto and if he had a team competing at Hutto he (Hoskins) could not have a copy of the exam; following the Academy competition Hoskins told Young that he had acquired a copy of the exam used at Academy.  (Tr. 84-86)


17.
When departing the FFA competition at Academy in the company of another SHS teacher who also judged there (Gaytan), Hoskins told Gaytan that he had obtained a copy of the exam used at Academy, and that he was 99 percent sure it was the same exam that would be used at the Hutto competition the following day.  (Tr. 368-369)


18.
During the morning of November 19, 1996, at SHS, Hoskins gave the exam he had obtained at the Academy competition to another SHS teacher (Hanson), telling him "I have the tests" and asking that Hanson supply answers to questions on the exam, which Hanson did.  (Tr. 39)


19.
During the morning of November 19, 1996, at SHS, Hoskins also asked his fellow SHS teacher Gaytan to supply answers to questions on the exam Hoskins had obtained from the Academy competition, and Gaytan supplied at least one of the answers.  (Tr. 369-370)


20.
Also during the morning of November 19, 1996, Hoskins supplied a copy of the exam he had obtained at the Academy competition to one of the students (J.R.H.) on the SHS team scheduled to compete at Hutto, requesting that he supply answers to the exam and seeking him out for this purpose in another teacher's class.  (Tr. 296, 344-345)


21.
At various times during the morning of November 19, 1996, Hoskins, Hanson, Young, Gaytan, and J.R.H. supplied answers to the questions on the exam which Hoskins had obtained at the competition in Academy.  (Tr. 39, 270-271, 296-297)


22.
During the morning of November 19, 1996, Hoskins, while photocopying in a workroom at SHS, told a Special Education Aide at SHS (K. Haisler) that he thought SHS would do well in the FFA competition at Hutto and that he was 99 percent sure that he had the test.  (Tr. 183-184)


23.
During the morning of November 19, 1996, Hoskins sought-out, during her Band class, another SHS student (C.M.) scheduled to compete at Hutto, and gave her a copy of the exam with questions mostly answered, requesting that she review the exam and give copies to the other SHS students (J.R.H. and M.H.) scheduled to compete at Hutto.  (Tr. 286, 320-322)


24.
During the afternoon on November 19, 1996, while the SHS team was traveling from Smithville to Hutto for the Hutto competi​tion, with the assistance of at least Young and Gaytan, the SHS students (J.R.H., C.M. and M.H.) studied the exam which Hoskins had obtained at the Academy competition, including the answers which had been supplied that morning.  (Tr. 41-43, 56-57, 88, 118-119, 123-124, 225-227, 323, 346, 370)


25.
At some point during the bus trip from Smithville to Hutto, or after the bus reached Hutto, on the afternoon of November 19, 1996, Hoskins told the SHS students (J.R.H., C.M. and M.H.) that if the exam they had been given to study was the same exam given at the Hutto competition, not to make a 100 on the exam, or words to that effect.  (Tr. 90, 230, 326, 347, PX10)


26.
When the SHS team reached Hutto, Hoskins told the SHS students to put away the exam which Hoskins had obtained from the Academy competition and to study other study materials; at least two of the SHS students (M.H. and J.R.H.) were told by Hoskins not to disclose to anyone else that the students had seen the exam.  (Tr. 42-44, 228-230, 285-286, 345-346, PX10)


27.
The SHS students placed second at the Hutto competition, sufficient to advance them to the next level of competition.  (Area).  (Tr. 47-48, 95, 272)


28.
Following the competition at Hutto, Hoskins, upon being informed by one of the SHS students (J.R.H.) who had taken the exam that the exam was the same exam which the SHS students (J.R.H., C.M. and M.H.) had studied prior to the competition, Hoskins advised the student not to let everyone know, or words to that effect.  (Tr. 349)


29.
Neither Hoskins, or any of the other SHS teachers who accompanied the SHS students to the Hutto competition advised anyone at the Hutto competition that the exam taken by the SHS students (J.R.H., C.M. and M.H.) had been furnished to and studied by the students prior to the Hutto competition.  (Tr. 48, 97, 125-126, 307-308, 382-383)


30.
At a restaurant where the SHS teachers and students stopped for dinner en route back from Hutto to Smithville, when one of the SHS students who had taken the exam at Hutto (J.R.H.) ap​proached Hoskins asking if Hoskins had any more exams for SHS students to study prior to the Area competition, Hoskins "shushed" the student, telling him that no one needed to know about what had happened.  (Tr. 96, 371)


31.
On the morning of November 20, 1996, three of the SHS teachers who had accompanied SHS students to the Hutto competition (Hanson, Young and Gaytan) conferred at SHS concerning the events of the preceding day, deciding to inform the SHS Principal (Cunningham) of what had occurred relative to the exam.  (Tr. 50-52, 96-99)


32.
Hoskins did not report for work at SHS on November 20, 1996, due to illness.  (Tr. 737, 782-783)


33.
On November 20, 1996, Young made an oral report to Cunningham about the events pertaining to the studying and taking of the exam by SHS students at the Hutto competition; later on November 20, 1996, Cunningham interviewed Hanson and Gaytan and requested and received written statements of the events from Young, Hanson and Gaytan.  (Tr. 51-53, 97-98, 405-406, PX6, PX7, PX11)


34.
On November 21, 1996, when Hoskins reported for work at SHS, he was interviewed by Cunningham relative to the studying and taking of the exam by SHS students at the Hutto competition, and Cunningham requested and received a written statement of the events from Hoskins.  (Tr. 738-739, PX10)


35.
In his interview with Cunningham on November 21, 1996, Hoskins told Cunningham that the SHS students (J.R.H., C.M. and M.H.) had an "inside advantage", and in his written statement furnished to Cunningham, which Hoskins says was written in a rush, Hoskins stated, among other things, that (a) he had obtained a copy of the quiz used at the Area VIII contest, (b) he brought the quiz home, answered the questions with Hanson and told the kids to study it; it may be the same test; (c) never do areas use the same test; (d) he told the kids if the quiz happened to be the same, not to make a 100 and get every question correct; (e) the test was the same; and (f) he told the students not to tell it was the same test they had studied.  (Tr. 273-282, 738-739, PX10)


36.
Hoskins knew or had a strong expectation that the exam he obtained at the Academy competition would be the same exam given at the Hutto competition to SHS students. (Tr. 39, 42-44, 84-86, 90, 96, 183-184, 228-230, 285-286, 326, 345-347, 349, 368-369, 371, 467, 501, 595-596, PX10)


37.
By reason of the opportunity given them to study the exam obtained by Hoskins following the competition at Academy just prior to taking the same exam at Hutto, the SHS students (J.R.H., C.M. and M.H.) obtained an unfair advantage over other students competing against them in the Hutto competition.  (Tr. 34, 46-47, 51, 312-314)


38.
By furnishing SHS students for study prior to the Hutto competition an exam, with answers, which he knew or strongly expected would be the same as the exam the students would take at Hutto, by telling the students that it might be the same exam they would be taking, and, if so, not to make a 100 or get all the questions correct, and by telling the students not to disclose that they had studied the same exam prior to taking it, Hoskins encouraged SHS students to engage in dishonesty and unfair competition; and in this Hoskins engaged in conduct failing to meet accepted standards of conduct for the teaching profession as generally recognized and applied in similarly situated school districts in this state.  (Tr. 419, 522-524, 526-528, 530-538)


Conclusions of Law

1.
Pursuant to Sec. 21.154 of the Texas Education Code each teacher employed under a continuing contract is entitled to continue in the teacher's position or a position with the school district for future school years without the necessity for annual nomination or reappointment until the person:



(a)
resigns;



(b)
retires under the Teacher Retirement System of Texas;



(c)
is released from employment by the school district at the end of the school year because of necessary reduction of personnel as provided by Sec. 21.157 of the Education Code;



(d)
is discharged for good cause as defined by Section 21.156 of the Education Code and in accordance with the proce​dures provided by Chapter 21 of the Educa​tion Code; or 



(e)
is returned to probationary status, as authorized by Section 21.106 of the Education Code.


2.
Pursuant to Sec. 21.156 of the Texas Education Code:



(a)
A teacher employed under a continuing contract may be discharged at any time for good cause as deter​mined by the board of trustees, good cause being the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.



(b)
In lieu of discharge, a school district may suspend a teacher without pay for good cause as specified by Subsection (a) for a period not to extend beyond the end of the current school year.  


3.
In this case, SISD has complied with the procedures of Chapter 21 of the Texas Education Code for discharge or suspension without pay of a teacher employed under a continuing contract.  


4.
Respondent Hoskins has been afforded due process of law.


5.
Good cause exists for the discharge, or, in lieu of discharge, suspension without pay for the remainder of the current school year, of Hoskins in that Hoskins has been proved by a preponderance of the evidence to have engaged in conduct failing to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.


6.
In the circumstances, SISD has the discretion to discharge Hoskins, or to suspend him without pay for a period not to extend beyond the remainder of the current school year.


7.
Suspension of Hoskins without pay for the remainder of the current school year is an appropriate sanction for Hoskins' conduct in that it represents a clear statement by SISD that such conduct is a serious violation of accepted standards of conduct for the profession and is not to be condoned or tolerated, while, at the same time, being a sanction appropriately measured to the offensive conduct taking into consideration its isolated nature and Hoskins' reputation for honesty and fairness and his record of service to SISD and its students.


8.
In the circumstances, discharge of Hoskins would constitute an unwarranted exercise of SISD's discretion.


9.
For good cause demonstrated by a preponderance of the evidence, Hoskins should be suspended without pay for the remainder of the current school year.  


Recommendation

The independent hearing examiner recommends to the Board of Trustees of SISD that Hoskins be suspended without pay for the remainder of the current school year.  Accordingly, Petitioner's recommen​dation for contract termination is denied, and, in lieu thereof, Petitioner should suspend Hoskins, without pay, for the remainder of the current school year.  


Signed and issued this 28th day of February, 1997.










James M. Doherty










Independent Hearing Examiner

    �References in this Decision to the Transcript made at the hearing are by page number.  Thus, for example, the reference ("Tr. 1") is to page 1 of the Transcript, wherein the pages are consecu�tively numbered.  References herein to hearing exhibits are by the party sponsoring the exhibit and exhibit number.  The reference ("EX1") is to Examiner's Exhibit No. 1.  References to the Petitioner's exhibits are prefaced by the letter "P" and references to the Respondent's exhibits are prefaced by the letter "R".
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