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Background

Wilmer-Hutchins Independent School District (the "District") was the employer of Wilfred Lee Stansell ("Stansell") in 1995.  While he was the Director of Transportation at that time, he had served in the past as both Director of Transportation and Buildings and Grounds.


In the fall of 1995, the District received complaints from some of Stansell's employees.  Three female bus drivers alleged that he had made sexual advances to them, as well as improper and unwelcome sexual comments and suggestions.  Stansell and the three complainants are African-Americans.  The bus drivers claimed that when they spurned Stansell's advances, he retaliated against them by constantly and unfairly criticizing their job performance, which they perceived as threats to their livelihood.  They claimed that his conduct amounted to sexual harassment.


Some employees of the Transportation Department ("Department") also alleged that he was a manager who was very harsh, inconsiderate, intimidating, spiteful, uncaring and hostile to everyone.  They said he was prone to habitual and vile profanity and used it to demean them.


The District interviewed the three sexual harassment complainants and others who signed a memorandum dated September 25, 1995 (the "Petition" - see Respondent's Ex. 1) to then Superintendent Roberts-Quintyn.  The District never personally interviewed Stansell about the employees' allegations, and the District told him not to talk with anyone in the District about the allegations once he was suspended.  (Tr. III, p. 38).  The Petition set forth the following nine areas of concern:
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seq level7 \h \r0 (1)
Being disrespectful of employees and not treating them as adults;


(2)
Cursing of employees;


(3)
Harassment;


(4)
Unfairness of extra-curricular trip assignments;


(5)
Extra-curricular drivers having to stay two hours over departure time on take home requisition;


(6)
Discipline problems and overcrowded buses;


(7)
Intimidation of employees in meetings;


(8)
Improperly repaired buses; and


(9)
His being inconsiderate of the personal property of others.


In an October 18, 1995 letter, the District placed Stansell on administrative leave with pay starting the following day.  (Respondent's Ex. 8).  The letter informed Stansell in a very general manner and without any supporting detail about only four types of complaints that the Department employees had with his conduct.  Only two of those areas were pursued in this hearing.


On February 9, 1996, Superintendent Roberts-Quintyn recommended to the District's Board of Trustees that Stansell's term contract be terminated.  (Proponent's Ex. 3).  It was nearly three months after his October suspension before Stansell was provided copies of the statements of the sexual harassment complainants.
  Furthermore, tape recordings of the District's witness interviews in November were not given to him until the first week in February.


The termination letter stated that he made improper and unwelcome suggestions to several female employees and that he failed to manage employees in a manner consistent with sound business practices and minimum standards of civility.  On February 19, 1996, Stansell appealed the above recommendation to the Commissioner of Education, and the undersigned was appointed as Hearing Examiner pursuant to § 21.251, et seq. of the Texas Education Code.


On May 6, 1996, a one-half day hearing was held to consider the arguments and merits of Stansell's motions to dismiss and for continuance, as well as to resolve discovery disputes brought on in large measure by the Internal Revenue Service's seizure of District records.  As a result of that hearing, the Hearing Examiner issued a 13-page prehearing order addressing all of the points raised in the motions.


A lengthy hearing on the merits was held on June 28 and July 1-3, 1996, in the District's boardroom.  The following were the 21 witnesses from whom 745 pages of testimony was received:
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For the District:









    Primary Area of Testimony


1.
Frankie Hawkins (driver)

sexual harassment matters



2.
Maude Hall (driver)


management and civility matters



3.
Welton Lee (driver)


                 "



4.
Marlyn Mitch*** (driver)

                 "



5.
Halton Geiger (driver)

                 "



6.
Carolyn Williams (driver)

                 "



7.
Martha Brewster


management and civility matters




(secretary to Stansell and

and his being inconsiderate of




acting head of Transportation
her personalty




Department)


8.
Emma Smith (driver)

sexual harassment matters



9.
Doris Stubblefield (driver)

                 " 



10.
Ron Thompson


investigation




(personnel director)


11.
Barbara Jones (driver)

sexual harassment









and civility matters



12.
Eunice Randall (driver)

           "         


B.
For Stansell:









    Primary Area of Testimony


1.
Annie T. Lee



specific reb***al to Frankie Hawkins;




(secondary campus operations
character of Stansell; management




administrator and former

and civility matters




high school principal)


2.
Stephanie Perez


all areas in Stansell's defense




(a former bus monitor)


3.
Charles Matthews


character of Stansell; specific




(a former superintendent)

reb***al to Frankie Hawkins; 









management and civility matters



4.
Melinda Canchola


all areas in Stansell's defense




(a bus monitor)


5.
Michael Hooper


                "




(driver/teacher)


6.
Donald Gadberry


                "




(bus mechanic)


7.
Joyce Aldridge


character of Stansell; management




(administrator for special

and civility matters




programs and former personnel




director)


8.
Wade Cummins


deficient manner of District's




(interim superintendent and

investigation



former personnel director)


9.
Wilfred Stansell


all areas in his defense


Synopsis of Decision

Where there is a term contract such as Stansell's, good cause must be established to terminate his employment prior to the end of the contract.  Good cause has been defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  The District also contends that violations of employee standards of conduct found in DH (Local) and DHC (Local) constitute good cause.  (Respondent's Exs. 1 and 2).


The allegations pertaining to sexual harassment by Stansell and his management style and uncivil behavior are deserving of the closest scrutiny because of the repugnant and potentially threatening nature of that type of conduct to the employees and the integrity of the work place.  By the same token, close scrutiny of the allegations and evidence against Stansell are equally deserving because the long career of a District employee is at risk.  


The record in this matter reflects much conflicting testimony, deep-seated biases, factionalism and apparent retaliatory motivations of some of the District's witnesses.  With regard to the allegations of sexual harassment, the testimony of Frankie Hawkins, Emma Smith, and Barbara Jones was neither compelling, persuasive or plausible and, in the main, was uncorroborated.  Moreover, they were not credible witnesses, among other reasons, because of their demeanor, differences in their testimony with that of other witnesses on various points, and their motivation to have Stansell removed from his position so that criticism of their job performance would cease.


As to the allegations of his substandard management practices and incivility, there is no question that the Director of Transportation's position is a difficult one.  He was demanding of himself and others under his supervision in order to meet the needs of the District to timely and safely transport the vast majority of the students in the District.  But his style of supervision, while perhaps not superlative, was neither unreasonable, harsh, spiteful, hostile or uncaring.  While he occasionally cursed at work, which is not admirable, there was no evidence of a pattern of his use of offensive, profane language sufficient to warrant his termination.


The District has the burden of proof to establish facts by a preponderance of the evidence that support the reasons set forth in its February 9, 1996 letter as to why Stansell should be terminated.  Counsel for the District ably presented their case.  But when the totality of the testimony in this matter is considered, the District failed to meet its burden.  Neither the collective nor individual allegations rise to a level of good cause required to terminate Stansell's employment prior to the end of his term contract.


Relevant Testimony


and

Findings of Fact

After due consideration of the evidence and matters officially noticed, in my capacity as the duly appointed Hearing Examiner, I note the following relevant testimony and make the following Findings of Fact:


A.
General


1.
Stansell has been involved in the educational community for more than 34 years.  He has been a District employee since 1969 in several capacities.  In 1971, he became Director of Buildings and Grounds.  In 1985, he additionally became Director of Transportation.  Since 1988, however, he has served only as the Director of Transportation.



2.
Through 1995, Stansell was considered to be an excellent employee by his former supervisors, including a prior superintendent and two prior personnel directors. They said they were not aware of his doing anything sexually inappropriate or using obscene language.  (Tr. III, pp. 187, 193; Tr. IV, pp. 70, 71, 81, 109).  Thus, there were apparently no complaints of note that pertain to the sexual harassment or management allegations against him in this matter (Tr. IV, p. 90),
 nor was there evidence presented of any unsatisfactory or adverse formal reviews of Stansell.



3.
The position of Director of Transportation is a very demanding job in a number of respects.  Approximately 80% of the students in the District are bussed each day.  The equipment has to be functional and safe.  Importantly, the buses have to be punctual in their morning and evening routes so that school functions can proceed in an orderly fashion.  It was a position that was by its very nature one that was prone to receive complaints about the services of the department from students, teachers, drivers, the Board, and general citizens.  This was a stressful job for a director, particularly considering the budgetary constraints and the type of personnel involved in the Department.  (Tr. III, p. 189; Tr. IV, pp. 80-81).  One of the District's driver-witnesses confirmed this when he stated that working with some of the drivers can be difficult.  (Tr. I, p. 132).



4.
In fulfilling these duties, his supervisors considered Stansell to be very courteous and professional, but one who was also very strong, hard working and demanding of himself and those under him because of the nature of the job.  (Tr. III, pp. 187-188).  About the only real criticism that his supervisors had of him was that he would not document the problems he had with his employees and the reprimands he gave them.  Stansell apparently chose to bend over backwards in trying to help them be better employees by counseling them instead of merely writing them up and possibly putting them in a position to be easily terminated.  (Tr. IV, p. 82).  In this regard, apparently only one driver has been terminated in recent years, but Stansell has not recommended any for termination in the past four years.  (Tr. IV, p. 61).



5.
There are presently approximately 36 drivers and 11 bus monitors in the Department.  (Tr. I, p. 202).



6.
Stansell had surgery and was out on medical leave from September 14, 1994 until early January 1995.  (Tr. IV, p. 13).  While on that leave, Martha Brewster ran the Department.  She had been his secretary since 1988.  Her working relationship with Stansell was not as cordial or professional with him after his return from that medical leave.



7.
Since Stansell's suspension on October 19, 1995, Ms. Brewster has again run the Department.  She believes that if Stansell is not retained, she will likely be his successor.  (Tr. I, pp. 213-216).  She likes the position, and it is clear that her management style is more passive than Stansell's, which some drivers prefer.  Upon his return from medical leave in January 1995, it was this difference in management style and her liking the job that created tension between Ms. Brewster and Stansell.  This also led to similar feelings in some of the employees and resulted in different factions forming among the drivers.



8.
After complaints of some of the employees surfaced in September 1995, it was Ms. Brewster who typed the Petition by which the employees raised their concerns with the District.  (Tr. I, p. 188).  She counseled some of the employees on how best to present their complaints to the District.  (Tr. I, p. 186).  She is even reported to have actively assisted the complainants by going through the Department and asking some of the employees to sign the Petition.  (Tr. III, p. 255).


B.
Sexual Harassment Claims of Barbara Jones


9.
Shortly before Stansell went on medical leave, Ms. Jones started as a District bus driver in August 1994.  Shortly thereafter, she claimed Stansell harassed her in the following ways:




a)
stopping her frequently in the bus lot to tell her how good she looked (Tr. III, p. 68);




b)
staring at her for a long period of time (Respondent's Ex. 6);




c)
while in the bus lot one day, telling her she must have been a real fox when she was younger (Tr. III, p. 72);




d)
after he had supported her position in a conference with a principal in which a troublemaker was removed from her bus, he asked her to lunch, which she construed as a sexual advance (Tr. III, p. 71-72); and




e)
he stated on one occasion that she needed more recreation in her life and wanted to take her out (Respondent's Ex. 6)(no mention at hearing).



10.
With the exception of comment (c) above, no one else was present when the comments were made.  Concerning that comment, Eunice Randall, another driver, was present.  Ms. Randall testified that after Stansell allegedly made that comment to them, she and Ms. Jones laughed about it and she and Ms. Randall made no issue of it at that time.  (Tr. III, p. 73; Tr. IV, pp. 9, 11).  Ms. Randall and Ms. Jones were longtime friends.  (Tr. III, p. 110).



11.
She stated that she had no substandard performance as a bus driver, and she believed that Stansell would wrongfully criticize her job performance in order to intimidate her into some type of sexual relationship.  While Stansell said she was generally a good driver, she had substandard performance that resulted in his occasional reprimands of her.  First, in order to save time on her bus runs, she was not stopping at all of the designated stops to pick up the children.  She unilaterally tried to combine those stops and was reprimanded for the pick-up problems she caused.  (Tr. III, p. 55).  



Secondly, she was driving carelessly on or about September 19, 1995, and skidded into a major intersection near the bus barn.  Stansell was nearby and saw this occurrence.  (Tr. III, p. 55).  She claimed that the incident never happened.  When she came to the bus lot to refuel the bus after the incident, Stansell confronted her about her speed and careless driving, and she became very angry.  He told her to come to the office when she finished fueling to continue the discussion.  He started to leave but noticed a policies and procedures violation in which her bus lights were still on while fueling the bus.  He shouted across the lot for her to immediately turn them off so that the battery would not run down, but she refused to do it.  (Tr. III, p. 4).  Later when she arrived in his office to discuss it, she was in a rage.  (Tr. III, p. 56).



12.
This incident occurred in front of other drivers in the bus lot.  (Tr. I, p. 145).  She was angered and embarrassed by the event because a lot of the men drivers were laughing at her as a result of the confrontation.  It was this event that led her to begin drafting and circulating for signatures the Petition that listed grievances against Stansell.  (Tr. III, pp. 78, 79, 99).  Until this gas pump incident, she had never complained to anyone in authority about Stansell's conduct.  (Tr. III, p. 109).



13.
She also believed that Stansell gave other drivers more extra-curricular trip assignments which denied her the opportunity to earn more money.  (Tr. III, pp. 101-102).  However, the policy of how such trips were handled was established in 1989 by two Board members, the District business manager, and the supervisor of the curriculum and the equal basis, rotating system was being followed with Ms. Jones.  (Tr. III, p. 153).



14.
Stansell denied the conduct alleged by Ms. Jones, including comments about her being a "real fox" when she was young.  (Tr. III, pp. 160-161).


C.
Sexual Harassment Claims of Frankie Hawkins


15.
Ms. Hawkins started as a driver for the District in 1989.  Ms. Hawkins had just separated from her husband.  (Tr. I, p. 53).  During 1991 and 1992, she claims that Stansell sexually harassed her in various ways.  (Tr. I, pp. 40, 52, 58, 62, 64).



16.
First, while she was on medical leave after the parents of a student assaulted her, she asked Stansell to bring her paycheck to her house.  (Tr. I, p. 24). While doing so, she claims he looked at her hair and commented about how a man could run his fingers through her hair.  (Tr. I, p. 24).



17.
Her house was on the way to Stansell's home, so it was convenient for him to bring the check to her.  (Tr. I, p. 41).  The conversation supposedly took place on her door steps; Stansell never went into her house.  (Tr. I, p. 41).  She said that some of her adult children were present and heard the comment (Tr. I, p. 42), but no corroborating testimony from those children was presented.



18.
The second instance of alleged harassment is alleged to have occurred in the bus lot.  After 20 years of marriage, her divorce was pending and she was depressed.  She said Stansell remarked that she needed to relax and let a man come into her life.  (Tr. I, p. 26).



19.
A third instance of alleged harassment occurred in the bus lot after a Thanksgiving holiday.  She said Stansell asked her what she did for Thanksgiving to which she replied that she had cooked a lot of food and was very disappointed because no one from her family came over to her house.  She said that Stansell replied that she should have called somebody and they would have come over.  (Tr. I, p. 26).  She interpreted this to mean it was he who would have come over on Thanksgiving Day if she had called, which seem highly questionable in light of Stansell's family and his likely activities that day.  (Tr. III, p. 137). 

20.
She contends a fourth instance of alleged harassment occurred when Stansell asked about her knowledge of a rumor concerning why she received a new bus in 1991 or 1992.  She replied that she received a new bus because her bus was old and in bad shape, with which Stansell agreed.  (Tr. I, pp. 27, 62; Tr. IV, p. 20).  But Stansell supposedly then said that there was a rumor circulating in the Department that she received the new bus because she "dropped her panties" for him.  She denied hearing the rumors and promptly confronted some of the drivers who, not surprisingly, denied knowing anything about the rumor.  She apparently perceived Stansell's alleged inquiry as an indirect sexual advance to her to see if she responded in some fashion that might encourage further advances by him.  She said that Stansell never asked her for any favors and she did not give him any concerning the new bus.  (Tr. I, p. 63).



21.
She claims that a fifth instance of harassment occurred as a result of a confrontation she and Stansell had arising from her parking a bus in a wrong location in the bus lot.  She claims he called her into his office to reprimand her and while there, stated that what he believed her real problem to be was that she was a "frigid woman" and a "no-good b****."  (Tr. I, p. 28)  She said a near fight resulted between the two when she called him a "tangle-eyed b******" because of his constant criticism of her.



22.
Not knowing what "frigid woman" meant, she said she sought and obtained guidance as to the meaning of those words from the principal of Alta Mesa Elementary School, Annie T. Lee, with whom she had other discussions on school matters in the past.  However, Ms. Lee testified that she recalls no such conversation, particularly because of the unusual nature of the discussion.  (Tr. II, p. 14).



23.
At this point, a matter further bearing upon her veracity must be mentioned.  While not an allegation against Stansell, it was a situation in which he was tangentially involved.  Ms. Hawkins was reprimanded by Stansell for admittedly deviating from her bus route while on duty to eat at a McDonald's.  She was angry about the policy because Stansell could stop in his truck for a meal during school hours but she, as a bus driver, could not, so she went to see the superintendent to complain.  (Tr. I, p. 35).  While in the superintendent's office, she was crying and said that the superintendent said that if she dyed her hair red, there was no telling what she would get (Tr. I, p. 35), a statement he vigorously denies.  (Tr. III, p. 191). 



24.
Stansell denies these allegations against him.  (Tr. III, p. 162-167).



25.
Ms. Hawkins had a number of instances of substandard performance which resulted in reprimands by Stansell.  For instance, she left students waiting for the bus because she had made runs ahead of schedule and, even though counseled on it, it happened several more times thereafter.  (Tr. III, p. 46).  She expelled students from her bus at wrong locations as punishment for their behavior on the bus.  (Tr. III, p. 46).  She violated a critical rule when she left her bus unattended with the engine running while on a route.  (Tr. III, p. 51).  She also gave a teacher a ride on the bus, a fact brought to the attention of Stansell by the superintendent.  She vigorously denied this, so Stansell told her to take it up directly with the superintendent.  (Tr. III, p. 170).



26.
In her statement (Respondent's Ex. 7), she said that she had been stopped for speeding.  She told the officer not to give her a ticket because it would make Stansell mad. But she said that the officer responded that Stansell effectively told him to essentially look for her and personally give her a ticket.  Stansell testified that nothing was personally directed to Ms. Hawkins in this regard.  The school board and superintendent were concerned about buses speeding, so after meeting with the drivers about it, he contacted the police departments in Wilmer, Hutchins and Dallas to assist in bringing the problem under control.  (Tr. IV, p. 65).  Thus, there was only a general direction by Stansell to police departments to stop any bus drivers who were speeding, and he did not single out Ms. Hawkins.


D.
Sexual Harassment Claims of Emma Smith


27.
She started as a bus driver in late 1993.  (Tr. II, p. 35).  She claims that shortly after she started, his harassment occurred for a three or four-month period until February or March 1994.  She said it stopped when she did not respond to his advances.  (Tr. II, pp. 46-47).



28.
During this period she claims that he told her a sexual joke in his office that was very offensive.  He allegedly asked her if she knew what the word "t'aint" meant, and when she said she did not, he responded by saying it was the place between her anus and vagina (although he purportedly used more vulgar terms).  She said she was not offended at that time, and after he told the joke and she did not respond favorably to it, he told her to leave the office.  (Tr. II, p. 37).



29.
She also said he asked her if anybody ever told her that she had bedroom eyes, eyes that a "nigger" can look down into and get lost.  (Tr. II, p. 38).  He also is claimed to have asked her about her preference in negligees.  (Tr. II, p. 38).  She said he asked her if she knew what was in her breasts; when she said she did not, he replied that milk was in one and juice was in the other.  (Tr. II, p. 38).



30.
She included the above allegations in her statement.  (Proponent's Ex. 4).  One additional incident which was presented at the hearing, but which was apparently not brought to the attention of the District during its investigation nor included in the Petition, involved what she said was a direct request by him to have sex with her.  She claims that he asked her if she would be free during midday after completing a bus run.  When she asked why, he allegedly responded by saying that "she should not play stupid; she knows the name of the game. . . ."  He is alleged to further have explicitly stated that he would like to have sex with her.  (Tr. II, pp. 48, 52).



31.
She also claims to have heard him call people "M_ _ _ _ _ F_ _ _ _ _," "son-of-b****es," and use the word "nigger," although she gave no names, times, places or frequency of such.  (Tr. II, p. 46).



32.
When she threatened to report him for these things, she testified that he said that no one would believe her because she was so fat.  (Tr. II, pp. 39, 81).  She never reported any of these allegations to anyone in authority until Barbara Jones asked her in September 1995 if she had any complaints about Stansell that could be added to the Petition.  (Tr. II, p. 81).



33.
Stansell denies the allegations.  (Tr. IV, pp. 21-31).



34.
As far as her work performance was concerned, she felt she was an excellent driver whose job performance was not open to criticism or reprimands.  For instance, she claims she was never late to work (Tr. II, pp. 41, 69).  Stansell stated, however, that she was often late or would be absent and only report her unavailability 10 or 15 minutes before departure time, which caused severe scheduling problems.  Two of the District's witnesses in this matter, Martha Brewster (acting Transportation Director) and Marlyn Mitch*** (driver) even acknowledged that Ms. Smith was often late or absent and was reprimanded for such by Stansell.  (Tr. I, pp. 129, 130, 204).  Stansell stated that sometimes she would even call in ahead of time to ask someone to start her bus and warm it up for her, which was in violation of Department policies and procedures.  (Tr. III, p. 53).



35.
Stansell stated that another area of concern about Smith's job performance involved her leaving open the emergency window on the bus on a number of occasions.  (Tr. III, p. 52).  Smith, however, believed that Stansell would sneak on her bus and lower the window in order to be able to reprimand her.  (Tr. II, p. 41).



36.
Stansell also had to reprimand her for her failure to follow an established procedure of letting the engine on a bus warm up for at least five minutes in order to insure that there was sufficient air for the brake system.  After counseling her on the policy, she would continually disregard it and simply start the engine and leave the bus lot, regardless of what type of bus it was and the condition of the air system.  (Tr. III, p. 53).



37.
Stansell testified in his own behalf regarding all of the allegations, and he was a credible, sincere, forthright effective witness.  Moreover, a number of other witnesses testified on his behalf, a group that represents a balance of people in different positions within the District that would have had contact with Stansell on all levels.  For instance, a past superintendent (Matthews), past personnel director (Aldridge), a present bus monitor (Canchola), past principal and present secondary campus operations administrator (Lee), present bus mechanic (Gadberry), past bus driver (Perez), and present bus drivers (Stubblefield and Hooper) testified in one fashion or another that Stansell was a man of good character and they were not aware of his using sexually inappropriate language or engaging in any sexually inappropriate conduct with District employees.  (Tr. II, pp. 10-12 [Lee]; Tr. III, pp. 177-178 [Perez], 188, 193, 197 [Matthews], 206, 207 [Canchola], 244 [Hooper], 245 [Gadberry]; Tr. IV, p. 71 [Aldridge]).  One of the District's witnesses, Doris Stubblefield, had been a driver for 10½ years and had never heard Stansell make any such offensive sexual comments to anyone.  (Tr. II, p. 93).



38.
In fact, there is evidence that Stansell, as a supervisor, certainly did not condone sexual harassment within the Department.  Melinda Canchola is unmarried and has been a bus monitor for approximately 10 years.  (Tr. III, p. 201).  She has been employed with the District as a paraprofessional in special education for approximately 21 years (Tr. III, p. 200).  On one of her bus runs several years ago, she was angered by the very personal questions being posed to her by one of the drivers, Marlyn Mitch***.  He is a minister and a bus driver for the District.  Mr. Mitch*** had asked her if she was a virgin and if she had ever had sex with anyone.  (Tr. III, p. 216).  She reported this to Stansell who called them both to his office.  Ultimately, Mr. Mitch*** admitted the comment, apologized to Ms. Canchola, and was reprimanded by Stansell.  (Tr. IV, pp. 54, 60).



39.
By the fall of 1995 when Stansell was suspended, the District was experiencing a period of political, economic and staffing turmoil.  It presented that faction which did not like Stansell's managerial style or his strict supervision with an opportunity to try to have him removed as the Director.



40.
Frankie Hawkins and Emma Smith were drivers whose substandard work performance was subject to frequent criticism and reprimand.  Barbara Jones had been reprimanded several times, as well, but was very angered and embarrassed by a reprimand in the parking lot in front of her peers.  Each had personal agendas and political reasons to try to have Stansell removed.  Barbara Jones was the leader of the group circulating the Petition and Ms. Hawkins and Ms. Smith were members of that group.  They would not talk to drivers about the Petition or Stansell who did not share their viewpoint.  (Tr. III, p. 247).  In fact, this is the same group who was frequently trying to be disruptive and antagonistic in the monthly driver meetings conducted by Stansell.  (Tr. III, p. 227).



41.
I find that the allegations by Ms. Jones, Hawkins, and Smith of the sexual harassment of them by Stansell are a product of their own bias, interest, dislike of Stansell and/or motivation to have Stansell removed as Director of Transportation so their job performance would be scrutinized less carefully.  While each of them alleged several instances of improper and unwelcome sexual comments and suggestions by Stansell, the number of such instances does not control, for the allegations can be no stronger in this instance than the veracity of Ms. Jones, Hawkins, and Smith.  After considering the totality of the evidence at the hearing as well as the demeanor of Ms. Jones, Hawkins, and Smith, I do not find them to be sufficiently credible witnesses for the District in order for it to meet its burden of proof by a preponderance of the evidence for such allegations.  Accordingly, I find that Stansell made no such sexual advances, improper or other unwelcome sexual comments or engaged in any type of conduct that could be considered sexual harassment as to those drivers.



42.
Likewise, for the same reasons, I find that Stansell did not violate the District's employee standards of conduct on sexual harassment as found in DHC (Local), which is found in the record as Proponent's Ex. 2.



43.
Moreover, I find that Stansell did not engage in any such retaliatory conduct against Ms. Jones, Hawkins and Smith as was alleged in the February 9, 1996 termination letter.


E.
Martha Brewster's Claims of Stansell's Disrespect for Her Personalty


44.
Point 9 of the Petition states that Stansell was not considerate of the personal property of others.  This apparently arose from only one event involving Ms. Brewster and Stansell.  It was Ms. Brewster's only complaint that she specifically added to the Petition.  (Tr. I, p. 190).



45.
The event occurred after the Petition was prepared but before Stansell was suspended.  (Tr. I, pp. 189, 190, 193).  Her daughter owed her some money and wrapped a $100 bill in some yellow legal paper.  It had no markings on it to direct it to Ms. Brewster or any other indication for whom it was intended.  Early one morning her daughter slid it under the door to the office to which only Ms. Brewster and Stansell had a key.  (Tr. I, pp. 193-194).  When Ms. Brewster arrived at work, the money was not there.



46.
She did not know what happened to it until Stansell returned late that afternoon from being on jury duty all day.  She asked him if he had seen something on the floor that day, to which he replied that he did and went into his office to retrieve the money for her.  (Tr. I, pp. 195-196).  She testified that he then told her that he hoped she did not think he wanted it.  (Tr. I, p. 196).  She felt that Stansell was "messing" with her money and was apparently not ruling out his theft of it.  (Tr. I, p. 197).  Upon hearing his explanation, she was then angry that he did not take time at the courthouse to call and tell her that he found some money that was likely hers and for her to retrieve it from his desk.  (Tr. I, p. 198).



47.
I find such to be no more than a misunderstanding between the parties under the circumstances.  Early in the morning before he left for jury duty, and before Ms. Brewster arrived, he found on the floor of their office a $100 bill wrapped in an unmarked piece of paper.  He secured it in his office desk for the day.  When he returned, he and Ms. Brewster cleared up any uncertainty as to for whom the money was intended and why.  This does not amount to lack of care for one's personalty as alleged in the Petition.  Frankly, it shows just the opposite.


F.
Stansell's Management of the Department and His Civility Toward Employees


48.
In her February 9, 1996 letter (Proponent's Ex. 3) to Stansell, Superintendent Roberts-Quintyn stated his termination was also based on the following:



"Your failure to manage employees in a manner consistent with sound business practices and minimum standards of civility.  Specifically, you verbally abused employees by cursing and threatening them.  Numerous employees have stated your conduct was demeaning, demoralizing and provocative.  Other employees have stated your conduct was very hostile, belligerent and intimidating."



49.
I find that there is no evidence of any unsound business practices attributable to Stansell.  As far as minimum standards of civility, from the testimony presented in this matter, I do not find his conduct to have been demeaning, demoralizing or provocative nor was it hostile, belligerent or intimidating.  Moreover, I do not find there to have been any verbal abuse of or threats by him to employees.



50.
Halton Geiger is in his fourth year of employment with the District as a bus driver.  He complains that Stansell was not a good supervisor because he would not always let a driver present his side of the story when a complaint was made about him.  For instance, Stansell confronted Geiger about his alleged speeding in a bus, and when Geiger denied it, he said Stansell accused him of lying about it.  (Tr. I, p. 142).  As far as Stansell's general managerial style, Geiger felt he talked "bad" or down to people.
  For instance, he witnessed Stansell's reprimand of Barbara Jones in the parking lot when she failed to turn off her lights.  Geiger said that Stansell told her to "turn off your lights and I mean right now," language which he considered harsh.  (Tr. I, p. 145).  Finally, he said he heard Stansell curse at male employees, but gave no specifics.



51.
The District offered Maude Hall as another witness to support their claims of Stansell's managerial deficiencies.  She claimed that he "talked down to her" and would raise his voice while reprimanding her.  She felt she was "talked down to" because when she was told to do something, she wanted to be told why she should do it, rather than Stansell simply telling her "because I say so."  (Tr. I, pp. 87-88).  



52.
The reasons for Stansell's reprimands of her stem from her habitual tardiness as a driver and the discord she had with the bus monitor, Melinda Canchola, because of such lateness.  Ms. Canchola and Ms. Hall have been together on the special education bus for about four or five years.  (Tr. I, p. 89; Tr. III, p. 203).  The bus has to leave about 10 minutes sooner than the other buses.  If it does not leave on time, Ms. Canchola will be late for her class and, more importantly, the children will miss their breakfast at school, facts which have been explained to Ms. Hall numerous times over the years.  Ms. Hall would get aggravated when reprimanded about it, and even admitted to instances of intentionally being late to frustrate Stansell's insistence that her bus leave earlier than the others.  (Tr. I, p. 96; Tr. III, pp. 202-204).  Ms. Canchola wanted Ms. Hall terminated because of her unreliability but Ms. Hall has not been recommended for termination by Stansell because of lack of replacements (Tr. III, p. 204) and because he has been trying to assist Ms. Hall's family because of their dire financial need.  (Tr. IV, p. 62).



53.
Welton Lee is an 11-year bus driver for the District.  He was on medical leave for almost two years in 1993-94.  He believed that Stansell was a good supervisor until he returned from his medical leave.  As evidence of this, he said that shortly after his return from leave, Stansell criticized him for fueling a bus in the morning hours, which was a violation of the bus policies and procedures.  (Tr. I, p. 108).  Lee stated that he was not aware of the change in the policies and procedures in his absence and was angered that he was criticized for his unknowing violation.  He also said that Stansell then "spun-off" in his truck in front off him after finishing his criticism.  His other complaint involved the manner in which he criticized him using the telephone in the bus garage, which was another policies and procedures violation.  He said Stansell was loud in telling him to get off the phone.



54.
The manner in which Stansell handled the situation for each of these complaints by Geiger, Hall and Lee, while perhaps not superlative, certainly falls far short of the type of conduct alleged by the District in its February 9, 1996 letter to justify his termination.  



55.
For instance, Carolyn Williams, one of the District's own witnesses, acknowledged that Stansell was a good supervisor, one who ran good monthly driver meetings.  (Tr. I, p. 163).  This was confirmed by two other witnesses who said that Stansell ran open meetings and let the participants have a fair opportunity to state their views and would not get angry at the meetings if anyone disagreed with him.  (Tr. III, p. 176 [former driver Perez]; 227-228 [19-year driver Hooper]). This is in contrast to Barbara Jones' testimony that he was rude and intimidating in those meetings.  (Tr. III., p. 103).



56.
Stansell treated everyone fairly and equally, regardless of their sex or race.  (Tr. III, p. 222, 243).  He was "strictly business" and very professional in carrying out his supervisory duties.  These witnesses said he was courteous and respectful of everyone, especially in his address of them, such as always prefacing a person's name with "Mr." or "Mrs.," regardless of their position.  They said he was professional in his manner of correcting any deficient performance of his drivers.  (Tr. III, pp. 174, 177, 221, 223, 224, 227, 228).


G.
Stansell's Cursing


57.
As noted in various preceding paragraphs, Stansell is accused of cursing or swearing at people to verbally abuse, intimidate or demean them.  Some of the language attributed to him by Ms. Smith and Ms. Hawkins is particularly vile and offensive -- "M_ _ _ _ F_ _ _ _ _," "S.O.B.," "nigger."  However, the lack of credibility of those two particular witnesses does not convince me that such language was actually uttered by Stansell under those circumstances.



58.
Marlyn Mitch***, who had been previously reprimanded by Stansell for making sexually inappropriate inquiries to Ms. Canchola, testified that on an occasion subsequent to that event, he had been reprimanded by Stansell in a particularly offensive manner.  Although Mitch*** admitted he improperly drove a bus off of the lot with a flat tire without first checking the bus for such, he said that Stansell said that he thought he knew better than to do that and that he was a "nigger" for doing such a stupid thing.  (Tr. I, p. 127).



59.
Ms. Brewster, Stansell's secretary, testified that in addition to his offensive comment about Ms. Smith,
 he criticized her work on one occasion by saying "she couldn't do five godd*** things right."  (Tr. I, p. 176).



60.
On the other hand, many other drivers and administrators also in a position to hear him in normal, everyday work settings never heard him use any profanity.  This included two of the District's own driver-witnesses.  (Tr. I, p. 164; Tr. II, p. 93; Tr. III, pp. 175, 177, 205).  Even when he apparently cursed, it was seldom and not vile, offensive or demeaning.  Donald Gadberry, the District's bus mechanic, was called as a witness by Stansell and testified he has heard Stansell occasionally say "d***" and "ass," but such words were not directed to any person; rather they were usually directed at pieces of equipment in the bus barn when they were not working.  (Tr. III, pp. 244, 256).  Stansell does not consider himself to be a perfect person (Tr. III, p. 149), and even admits to occasionally using such words as "d***," "h***" or "ass," but he tries not to direct them to anyone.  (Tr. III, p. 155; Tr. IV, pp. 31-32).



61.
The frequent use of the above three words in the work place is not to be condoned and is unprofessional for a supervisor.  One can say these words should be entirely banned in the work place, which would be a noble goal, but one should first consider that many other venues other than the work place are constantly flooded with these words -- magazines, radio, newspapers, particularly movies and television, and even bumper stickers.  In some areas of the country, they have been incorporated into the common vernacular.  For instance, it is not uncommon to now hear persons use far grosser terms involving bodily function terminology when they are either angry ("I'm p***ed") or when they express dismay or alarm over a mistake ("Oh, s***").  This is not to excuse the use of "d***," "h***," or "ass" by anyone in the work place, and particularly by a supervisor, but it is to place the conduct into a present societal context.



62.
I do not find Stansell to have frequently used profanity or to have sworn in the District work place nor do I find his language to be abusive or threatening in this regard to employees.  However, he has been warned once before about swearing.  While he should be formally reprimanded or warned because it apparently occurred several times after a previous verbal warning in 1993, the proof offered in this matter does not rise to a level to warrant his termination for good cause or a violation of the District's employee standards of conduct, DH (Local), which is found in the record as Proponent's Ex. 1.


Conclusions of Law

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact, in my capacity as the duly appointed Hearings Examiner, I make the following Conclusions of Law:


1.
Pursuant to § 21.251, et seq., of the Texas Education Code, the Hearings Examiner has jurisdiction over this matter.


2.
Stansell was employed at Wilmer-Hutchins Independent School District with a term contract that was to expire at the end of the 1995-1996 school year.  A teacher who has such a contract may be terminated during the term of the contract if good cause exists for such termination.


3.
Good cause has been defined as the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  Where term contracts are involved, school boards may also define what constitutes good cause.  In this matter, Wilmer-Hutchins Independent School District cites employee standards of conduct concerning sexual harassment and treatment of one another [DHC (Local) and DH (Local)] as further standards of good cause in this matter.


4.
Based on the preceding Findings of Fact, Stansell's conduct did not fall below the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state.  Moreover, his conduct was not in violation of either the District's DHC (Local) nor, with the exception of occasional swearing, in violation of the DH (Local) standards of conduct.


5.
The District's decision, in all respects, to terminate Stansell's employment before the end of the contract term was not supported by good cause.


6.
Stansell is entitled to reinstatement of his position as Director of Transportation, and repayment of the $1,500 monthly supplemental pay for all months Stansell was on suspension and not paid such supplemental sum.


Recommendation

After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby


RECOMMENDED that the Board of Trustees for Wilmer-Hutchins Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and it is 


FURTHER RECOMMENDED that a formal letter of reprimand or some other type of written warning be placed in his personnel file addressing his occasional lapses of good taste and judgment concerning swearing in the work place.


SIGNED and ISSUED this 2nd day of August, 1996.







JESS C. RICKMAN, III







HEARINGS EXAMINER

           � At the termination hearing, the District presented evidence only of conduct involving items 1-3, 7, and 9.


               � The statements of Frankie Hawkins, Emma Smith, and Barbara Jones, with their names redacted, were not provided to him until January 11, 1996.


               � The matters set forth in the Synopsis section of this Decision are also to be considered findings of fact, as appropriate.


               � When he was personnel director, Wade Cummins had hearsay knowledge of Stansell having spoken roughly to some of his employees at some past point in time, whatever "rough" might have meant, but it was certainly nothing on which to base a termination recommendation.  (Tr. IV., pp. 108-109).  Perhaps it was when a driver named Miles alleged that he used the words "d***" and "h***" in the context of reprimanding Miles for improper conduct.  (Tr. III, p. 155).  Stansell admits he was warned in 1993 by the former superintendent and personnel director to be careful with his language, such as for the use of the words "d***" and "h***."  (Tr. III, p. 151).  He states that he still occasionally uses those words (Tr. III, p. 155), but he tries not to direct them to anyone.  (Tr. IV, pp. 31-32).


               � But, Martha Brewster testified that Stansell remarked in their office one day that he was going to harass Smith's "big, fat, funky ass right out of this place."  (Tr. I, p. 174).  However, if such a comment was indeed made, I find that it was at best an inappropriate comment of frustration by a supervisor dealing with an employee who was presenting performance problems and that it was not an expression of intent to sexually harass her to cause her to quit the job or to try to gain some sexual advantage with Smith, especially if the comment was made to his female secretary.


          � DHC (Local) states in relevant part: "sexual harassment is verbal or physical conduct that denigrates or shows hostility or aversion toward an employee because of his or her gender and that: (1) has the purpose or effect of creating an intimidating, hostile or offensive working environment; or (2) has the purpose or effect on unreasonably interfering with an individual's work performance; or (3) otherwise adversely affects an individual's employment opportunities.  Harassing conduct includes (1) epithets, slurs, negative stereotyping, or threatening, intimidating, or hostile acts that relate to gender. . . ."


          � Doris Stubblefield felt he was rough in handling her reprimands, but provided no specifics. (Tr. II, pp. 94-95).


     � See comments in footnote 5, supra.
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