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DECISION OF THE HEARING EXAMINER

Background
Glen Veach ("Veach") has been an employee of the Wichita Falls Independent School District ("District") for more than 28 years.  He was the In-School-Suspension ("ISS") supervisor at Barwise Junior High School ("Barwise") and was working under a continuing contract. 

The complaints of three students resulted in the proposed termination of his continuing contract on April 8, 1999.  (See Petitioner's Pre-Hearing Statement, ¶ 1, p.1).  The events forming the basis of the proposed termination are as follows:

A.
Student T.W. claimed that Veach had placed his hand inside her "farmer john" type overalls and touched her bare stomach or other parts of her body on or about August 19, 1998.  It was not reported until October 6, 1998.

B.
Student L.W. claimed that Veach struck her buttocks with a rope on September 2, 1998.

C.
Student S.C. claimed that Veach grabbed one of her buttocks on February 1, 1999 while she was in detention hall ("D-Hall") in the Barwise auditorium.

After the second event, a conference was held between the parents, Veach and the Barwise principal and assistant principal.  Veach denied any such conduct.  At that meeting, Veach was directed to have no further contact with Student L.W. and to be careful regarding his contact with female students in general.


After the August event was reported in October, Veach was again summoned to meet with the Barwise principal and assistant principal.  He denied any such contact with Student T.W.  He was again warned and was given a written directive that he was not to have any kind of physical contact with female students at Barwise.  He was also cautioned to have a female staff member present when interacting with female students.

Shortly after the District learned of allegations concerning the third event, it reassigned him to a position not involving interaction with female students.  Later in the semester, the District issued a letter on April 8, 1999 concerning his proposed termination in which he was alleged to have committed the following:

(1)
Inappropriate touching of female students by rubbing their hands, backs and shoulders;

(2)
Staring at slender, pretty female students;

(3)
Frequently referring to junior high students with such inappropriate terms as "sweetie," "darlin'" and "baby;"

(4)
Showing partiality to female students over male students;

(5)
Telling female students how pretty they are; and 

(6)
Exhibiting a manner toward female students, which the students claim, make them feel "uncomfortable," "creepy," and "dirty."

The District stated in the proposed termination letter that constituted good cause as a result of his failure to follow directives, and a failure to meet accepted standards of conduct for the professional generally recognized and applied in similarly situated school districts in this state.  The above acts are also alleged to have violated Board Policies DH and DHC concerning sexual harassment and sexual abuse, respectively.

Mr. Veach contested the proposed termination, and a certified hearing examiner was assigned to this matter pursuant to §21.251 et seq. of the Texas Education Code ("Code").  A hearing on the merits was held on August 3-4, 1999.  The District was represented by Mr. David F. Gossom.  Mr. Veach was represented by Mr. Derrell A. Coleman.

Nineteen witnesses presented testimony, which resulted in a record of 485 pages.

A.
For the District:

(1)
Mr. Ron Burkes — Licensed Master Social Worker.

(2)
Student S.C. — One of the three complainants.

(3)
Ms. Mary Elizabeth Webb — Assistant Principal at Barwise.

(4)
Student S.B. — Student who was at Barwise in the 1996-97 and 1997-98 school years and who felt offended and uncomfortable by Veach's touching of her back and shoulders.  She was not one of the complainants.

(5)
Mr. Robert Mobley — Former principal at Barwise.

(6)
Mr. J. Leonard Wright — Present principal at Barwise.

(7)
Dr. Margaret Gordon — Assistant Superintendent for Instructional Services.

(8)
Ms. Lorraine Hale — Investigator with the Texas Department of Protective and Regulatory Services, Child Protective Services Division.

B.
For Mr. Veach:

(1)
Student T.T. — A student who supposedly observed the third event in the auditorium on February 1, 1999.

(2)
Mr. Veach.

(3)
Student A.S. — A former student at Barwise who did no feel offended or uncomfortable by Veach's touching of her shoulders.

(4)
Mr. Kevin Towry — An athletics coach at Barwise.

(5)
Student L.P. — A former student at Barwise who testified about Student S.C.'s propensity for untruthfulness.

(6) 
Ms. Peggy Van Geem — A library clerk at Barwise.

(7)
Rev. Dennis Wilkinson — A minister for the Floral Heights United Methodist Church who testified about Veach's character and his work with handicapped children.

(8)
Mr. Gerald Nimitz — Former Barwise teacher who testified about Veach's character.

(9)
Ms. Mary Ann Anson-Prchal — Theater Arts teacher at Barwise.

(10)
Ms. Dixie Boyle — Language Arts teacher at Barwise.

(11)
Dr. James Snowden — A psychologist who testified about emotional effects of the proposed termination on Veach. 


Synopsis of Decision
The allegations of sexual harassment and abuse against Veach are not to be taken lightly.  The safety and welfare of the children entrusted to the District is of vital concern, especially where allegations of sexual misconduct are involved.  Despite the seriousness of the situation, and the  suggestions of inappropriate touching of female students by Veach, the District's burden of proof that it must meet to establish these allegations is not diminished to any degree.  Under this record, the District has failed to establish by a preponderance of the evidence that Veach committed the acts attributed to him by Students T.W., L.W. and S.C.  As to Student S.C., her testimony was neither persuasive nor credible.

Student S.B. was not a complainant.  She did, however, offer testimony about conduct of Veach in the 1997-98 school year that made her feel uncomfortable.  Even though she confided  to two teachers about Veach's conduct that made her feel uncomfortable, those teachers brought it to the attention of neither Veach nor the principal at Barwise, and Veach was never warned about Student S.B.'s concerns about his conduct.  While the witness was very credible, Veach's conduct with her occurred a year or more before the three alleged instances in this matter and was not made the basis for the District's proposed termination of Veach.  It is thus not dispositive conduct for purposes of the proposed termination nor was Veach given notice that it would form the basis for the District's proposed termination of him.

Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and the matters officially noticed, in my capacity as duly appointed Independent Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:

1.
Mr. Veach has been an employee of the District for more than 28 years.  (Tr. 262).  He has served as a teacher for the District under the authority of a continuing contract executed on April 25, 1973, and that became effective on August 20, 1973.   (Petitioner's Exhibit  12).   

2.
Mr. Veach has been at Barwise since 1983.  (Tr. 263).  During the 1998-99 school year, he was primarily responsible for ISS.  He also had the additional duties of supervising D-Hall and serving as a hall monitor from time to time.


The Incident with Student T.W. ("First Incident")
3.
While serving as a hall monitor on or about August 16, 1998, Veach observed a violation of the school dress code by Student T.W.  (Tr. 289).  She was wearing a pair of coveralls like farmers wear, where the sides are open and a bib is in the front.  The shirt Student T.W. was wearing extended only to her midriff.  Mr. Veach told her to keep the shirt pulled down for that day and not to wear it again.  (Tr. 290).  Mr. Veach recalls the event occurring in the hallway outside of the school offices.  (Tr. 290).  Although not punished, Student T.W. was nevertheless unhappy about being warned about her attire.  (Tr. 292).

4.
On or about October 6, 1998, it was reported to the assistant principal at Barwise that Veach had allegedly run his hand down Student T.W.'s arm and placed his hand inside the coveralls described above, touching her bare stomach or exposed rib area in the process.  (Tr. 112, 206, 220-21).  No explanation was ever presented as to why there was almost a two-month delay by Student T.W. in reporting the alleged incident.

5.
Shortly after finally being advised of the First Incident, the Barwise principal instituted an investigation surrounding the events concerning the First Incident.  The investigation was conducted by the Barwise assistant principal and a District investigator.  (Tr. 222-23).  Student T.W. told them that the incident occurred in the ISS room.  (Tr. 222).  Yet she could not provide them with the names of any witnesses nor did the investigators ever find anyone to corroborate the First Incident.  (Tr. 222).
6.
Student T.W. never indicated to the District personnel investigating this matter that Student S.C. was supposedly sitting beside her in ISS and observed the entire incident.  Student T.W. never testified in this matter, so no opportunity was provided the Hearing Examiner to assess the testimony and credibility of this complainant.  It was Student S.C. who claimed at the hearing to have been sitting next to Student T.W. at the time, and leaned back in her chair to observe the incident.  (Tr. 58-59, 80).

7.
After hearing all of the witnesses in this matter, and carefully assessing Student S.C.'s demeanor and testimony, considering her possible bias, interest of motive in this matter, the implausibility and inconsistencies of many of her explanations as to various matters in issue in this matter, noting psychological problems she has been experiencing (Tr. 33-34, 38, 43-44), and her reputation  for lack of truthfulness among students and faculty while at Barwise (Tr. 147, 359, 404), I find that she was neither a credible, compelling or persuasive witness, whose testimony should be given any meaningful consideration as to the First or Third Incidents. 
8.
I find that the District failed to establish by a preponderance of the evidence that Veach put his hand beneath the coveralls of Student T.W. in August 1998 or in any other manner  had any inappropriate physical contact with her.  See Moss v. Benavides Independent School District, Docket No. 009-R2-997 (Comm'r Educ. 1996).


The Incident with Student L.W. ("Second Incident")
9.
On or about Wednesday, September 2, 1998, Veach observed Student L.W. kissing a boy in a stairwell at the school, which was a violation of school rules.  (Tr. 294-95).  He admonished Student L.W. and her friend.  The students were upset about being caught.  (Tr. 295).  Shortly thereafter, he asked Student L.W. to come into the ISS room to read a newspaper article about a student in another school in the District having discipline problems as a result of public displays of affection.  He wanted to warn her about such conduct.  Unable to find the article, he dismissed her.  (Tr. 296).  Before she left the classroom, he asked Student L.W. if he needed to discuss this problem with her parents.  While she responded that it was not necessary, she was nevertheless displeased that Veach would consider calling her parents about the kissing incident.  (Tr. 297).  Mr. Veach concluded the conversation by telling her to let her parents know if they needed to talk to him about the incident, they could contact him at school. (Tr. 297).

10.
On Thursday morning, September 3, 1998, Student L.W. went to the assistant principal and told her that Veach had "popped her on the b***" the previous day with a rope at or about the time that Veach wanted her to see the newspaper article.  (Tr. 106).  The principal and assistant summoned Veach for a conference that afternoon around 4:00 p.m. (Petitioner's Exhibit 4).  Mr. Veach denied the accusation.  (Tr. 108, 204, 297).  The principal instructed him to be very careful about his interaction with any female students.  (Tr. 108-09).  Mr. Veach was also told by the principal that he was not to have any further contact with Student L.W. (Tr. 108-09;  Petitioner's Exhibits 3, 4).

11.
On Friday, September 4, 1999, the parents of L.W. came to Barwise to meet with the principal and assistant principal because of their anger over what had allegedly happened to their daughter.  (Tr. 110).  The parents told the principal that Veach had told their daughter that they were supposed to contact Veach.  (Tr. 205).  

12.
The principal considered Veach's telling Student L.W. to have her parents contact him to be a violation of his instructions to Veach to have no further contact with her.  But it was not established that Veach had any further contact with Student L.W. after the principal told him not to do so the previous day.  Student L.W. did not testify at the hearing to shed any light on the issue.  The parents did not know of the principal's instructions to Veach before they came to the meeting. 

13.
Based on the record developed in this matter, I find that Veach did not disobey the principal's instruction not to contact or interact with Student L.W. after the conference on September 3, 1999.   Although the parents told the principal that they believed Veach told their daughter to give them a message to contact him on the evening of September 3, 1998.  (Tr. 225), I find it equally as plausible that the parents were responding to what their daughter was told by Veach on September 2, 1999.

14.
The District also investigated this matter.  They found no witnesses who could corroborate the Second Incident. (Tr. 222).  Moreover, for reasons not explained, Student L.W. was not a witness at the hearing.  I find that the District failed to establish by a preponderance of the evidence that Veach struck the buttocks of Student L.W. with a rope or any other object or that he disobeyed the principal's directive not to contact Student L.W. after September 3, 1998.  See Moss v. Benavides Independent School District, supra.

The Issuance of a Written Warning to Veach


15.
 After the First Incident of August 19, 1998 was finally reported on or about October 6, 1998, Veach was promptly summoned to a meeting on October 9, 1998 with the principal and assistant principal.  Mr. Veach denied the accusation.  (Tr. 290).  The Barwise principal directed Veach that he was not to have any kind of physical contact with female students at Barwise and that, when possible, he should have a female staff member present when interacting with female students in order to protect himself from these types of allegations.  (Tr. 112, 207, 318).  The directives were put in a memo dated October 14, 1998 and presented to Veach.  (Petitioner's Exhibit 5).  The memo cautioned, among other things, that "I want to remind you that this is an allegation and/or perhaps a perception problem and you must be pro-active in removing this allegation as well as take measures to protect yourself as an employee."


The Incident with Student S.C. ("Third Incident")
16.
On Monday, February 1, 1999, Student S.C. was in after school D-Hall at the Barwise auditorium.  Her friend, Student T.T., was in D-Hall as well.  The previous week both students had been excused from D-Hall by falsely stating to Veach that they had medical or dental appointments.  Mr. Veach rescheduled their detention, relying on those representations.  The next day, however, he learned from the parents and relatives of the students that they had lied to him about the appointments in order to skip school.  On February 1, 1999, when the two students came to D-Hall, they again tried to use the same story to be excused, but Veach advised them that their lying would not work on this occasion, and they were not excused.  (Tr. 265-71).  Student S.C. admitted she had lied to Veach the previous week about the appointment.  (Tr. 70).

  
17.  
During the period, Student S.C. claims Veach called Student S.C. to the podium to advise her that if she received any more tardies, she would be assessed more time in D-Hall.  Student S.C. further claims that Veach was speaking very softly, so she had to lean forward to hear him.  She was wearing a loose fitting blouse at the time.  Even though she acknowledges that Veach was looking down at the podium while talking to her, she contends that he was looking down her blouse at her breasts and smiling.  She then claims that as she turned to return to her seat, Veach grabbed her left buttock with his left hand and held it for several seconds.  (Tr. 52-56, 65;  Petitioner's Exhibit 2).

18.
Upon her return to her seat, she was talking to her friends, so Veach separated them. (Tr. 265).  She claims that she then wrote a note to Student D.J., whom she claims had already been removed from D-Hall for talking.  He was a close friend of Student S.C. and she wanted to tell him about her experience. (Petitioner's Exhibits 1, 2).

19.
Mr. Veach also denied these allegations.  (Tr. 266).  He acknowledges that he talked to her at the podium, but the conversation occurred when she first came into D-Hall.  It was at that time that he confronted her with her previous lie, refused to excuse her from class and directed her to her seat. (Tr. 265).  As opposed to what Student S.C. suggests, Student D.J. was still in the classroom at that time and was not removed from the class until later in the period (Tr. 266). 
20.
Student S.C. did not come forward with a complaint about such alleged egregious conduct.   This is puzzling because she had never had any problems with Veach before this event (Tr. 58), and particularly crude and offensive contact of such a nature would have seemingly prompted her to make an immediate complaint to either a parent or school administrator.

21.
The incident was not raised until three weeks later, and only then because of her mother's curiosity.  Student S.C. and her mother were at a therapy session when her mother described that the note Student S.C. had written to Student D.J. had fallen out of her purse and she learned of the incident from reading the note. (Tr. 20-21).  After discussing the event with Student S.C. and her mother, the licensed master degree social worker apparently contacted the principal about it, although there is some confusion in that regard.  (Tr. 22, 114, 209).

22.
Student S.C. told the social worker that there were a number of witnesses to the event.  (Tr. 40).   In contrast, when the assistant principal investigated the incident, Student S.C. told her only that Student C.J. was a witness;  however, Student C.J. recalled seeing nothing. (Tr. 118).  Despite there being seven or eight other students in D-Hall at the time at a distance of about seven or eight feet away from the spot where the incident is alleged to have occurred (Tr. 66, 77, 79), the District could find no corroborating witnesses. (Tr. 222).  

23.
At the hearing, yet another version of the event unfolded.  Student S.C. testified that Student T.T. observed the grabbing incident.  She said that immediately after the class period, Student T.T. told her she observed it and "she was sorry" it happened to Student S.C.  (Tr. 94).  It is odd that Student's S.C. memory was so clear about Student T.T.'s comments immediately after the incident, but could not recall such when the assistant principal asked her about any witnesses during the investigation.  In any event, Student T.T. was called as a witness at the hearing and denied ever telling Student S.C. that she saw the event.  (Tr. 145).  Student T.T. said she first heard of the incident in July 1999 when she was appearing in municipal court for a curfew violation.  Student S.C. was there as well and told Student T.T. that she needed to "use" Student T.T. for this hearing, as being someone who supposedly saw the event.  Student T.T., at that time, denied seeing it and asked Student S.C. not to "use"her in this fashion.  (Tr. 144-46).

24.
I find that the District failed to establish by a preponderance of the evidence that Veach either stared down the top of Student S.C.'s blouse on February 1, 1999 or that he grabbed her buttocks on that occasion.  See Moss v. Benavides Independent School District, supra.

Physical Contact with Student S.B.
 25.
Student S.B. was at Barwise during the 1996-97, 97-98 school years.  (Tr. 162, 184).  She was in Veach's ISS class only once during that period of time and nothing with Veach occurred on that occasion.  (Tr. 162).  Her locker in the 8th grade was directly across from the OCS room, where she had frequent occasion to encounter Veach.  (Tr. 164).  She said that Veach would frequently talk to her and, on occasion, would put his arms on her shoulders and would touch her shoulders in a massaging fashion while talking to her in the hallway about how she was doing in a general fashion.  She saw him touch her friends in the same way.  He even touched her this way in the cafeteria in front of her friends on one occasion.  (Tr. 164-67).  

26.
She acknowledges that Mr. Veach never asked her to do anything improper nor did she ever observe him do anything else with her friends other than touch them in a similar manner on their arms, shoulders, or lower back.  (Tr. 167, 171).  She said that he used greeting terms with her such as "sweetie" and "honey," much as he did with others.  (Tr. 172).  

27.
Mr. Veach's casualness and familiarity as described above made her feel very uncomfortable.  (Tr. 164-65, 167).  This was compounded by the fact that she had heard from other students that he had a reputation for such.  (Tr. 172).  After a while, she tired of this type of touching and told two of her teachers in the 1997 fall semester about it, but also asked that they not tell anyone.  (Tr. 173-74, 185).  Apparently the teachers abided by her requests because Veach was never told by any other teachers or administrators about his actions which were making Student S.B. feel uncomfortable, nor did Student S.B. ever tell him such.  (Tr. 278, 282, 322-23).  

28.
Student S.B. acknowledged that Veach never talked with her about any sexual matters.  (Tr. 175).  When they encountered each other, it was almost always in a public setting at the school.  She acknowledged that the one time that they were alone in his office, Veach did not say or do anything inappropriate with her.  (Tr. 177).  

29.
Mr. Veach readily acknowledged that he has used greetings or terms of endearment such as "sweetie," "darling," "sweet pea," or similar terms, for a number of years.  (Tr. 278).  He also acknowledged having physical contact with both male and female students over the years in which he placed his hands on their shoulders or backs.  He said he would usually do so in the course of greeting them, inquiring how they were doing, or otherwise encouraging or congratulating them about something.  (Tr. 280).  

30.
One faculty member indicated she saw Veach on various occasions in 1997-98 putting his hands on the shoulders of both male and female students in the process of congratulating them about something.  The teacher indicated she also saw him do such with teachers as well.  (Tr. 414).  However, she noticed that his demeanor changed in 1998.  He became "standoffish," would keep his distance from students, and would keep his arms behind his back.  (Tr. 411-12).  This apparently coincides with the warnings given him by the Barwise principal in September and October 1998.

31.
Even if Veach had a reputation among students as being someone prone to frequent touching of students, not all students were offended by such touching on their shoulders or backs.  One female student interpreted it only as a friendly gesture — one that other teachers did as well.  (Tr. 335-36).  One administrator said that it is pretty normal to touch a student on the shoulders to simply say they are doing a good job, but also commented that such touching is now considered to be a problem (Tr. 191, 194-95), which is part of the problem in this case.

32.
Until he was given a verbal caution in September 1998, followed by the written directive on October 14, 1998 (Petitioner's Exhibit 5), in his many years with the District, Veach had never been warned about avoiding physical contact with students.  (Tr. 324).   It is important to note that the warnings to him arising from the alleged First and Second Incidents were in the school year following the events recounted above by Student S.C.

33.
Veach contends that in the past few years, no one from the District has specifically told him that he should not use terms of endearment or words of greeting like "honey," "sweet pea," "sweetie" nor has he inferred such from the periodic District presentations on issues concerning teacher/pupil interaction.  (Tr. 322-23).

34.
The District presents annual training on how to avoid claims of sexual harassment by students.  (Tr. 193-94, 243-44).  The specificity of the content of such sessions was not made very clear on the record.  One administrator indicated that subjects covered with the teachers included improper touching of students and not using terms of endearment with students.  (Tr. 243-44).  On the other hand, another administrator indicated that the programs, while trying to address the problem, were not so specific as to be case-by-case illustrations on improper touching or using terms of endearment.  (Tr. 193-94).  In fact, the latter administrator indicated that he had used similar terms of endearment with his students, without a sexual intent involved, although he recognized times have now changed.  (Tr. 194-95).

35.
The inquiry as to the specificity of the District's sexual harassment training is important in order to determine whether Veach was adequately put on notice about what the District considered to be unacceptable physical contact or verbal comments to students before the events involving Student S.B. in 1997-98, particularly in light of the fact that touches and comments of a nature involved with Student S.B. may not have been considered to be more than a simple greeting or acceptable social discourse by the District in the recent past.  Even though Student S.B. was not a complainant on which the District based their proposed termination of Veach, any knowledge by Veach about his actions as being unacceptable nevertheless seasons this matter.

36.
I find that the record is unclear as to exactly what information the District imparted to its teachers prior to the 1996-97 and 1997-98 school years in the way of its annual training sessions on sexual harassment concerning topis such as inappropriate verbal comments or physical touching.  Considering past practices of light touchings on the shoulders or arms for greetings, encouragement or congratulations, and the use of friendly greeting type of colloquialisms usually devoid of sexual intent, which were apparently not considered unacceptable, and in light of the rapidly changing atmosphere of student/teacher interaction in this area where a delicate balance between protection of a student's right to bodily integrity — to be free from sexual abuse and/or sexual harassment — with the right of teachers to be free from ungrounded and meritless claims is involved, I find that Veach was not advised, nor did he know before the 1996-97 school year began, that his touching of students on the shoulders, arms and back, such as with Student S.B., as well as his use of greetings or terms of endearment such as "darlin,'" "sweetie," etc., were acts that could possibly lead to not only legal liability for the District, but could also result in his termination.  If he did not necessarily know  such information at that time, after the Barwise principal's verbal and written warnings during the 1998 fall semester, and the events in question, he has no reason to claim ignorance as to such in the future.

37.
Even had the District intended to include Student S.B.'s occurrences as another ground for his termination (which was not stated), under all of the circumstances from the record, I find that the type of physical or verbal interaction with Student S.B. that is alleged to have occurred could not be reasonably construed as sexual in nature nor were his use of terms of endearment sexually oriented conversations for the purposes of his sexual gratification, nor did the District establish such by a preponderance of the evidence.  Accordingly, his words and actions, while perhaps ill-advised in light of the changing times of physical and verbal interaction between junior and senior high school students and their teachers, did not constitute sexual harassment or sexual abuse of Student S.B. in violation of Local Policies DH or DHC.  


38.
The District failed to establish by a preponderance of the evidence that Veach stared at slender, pretty female students.

39.
The District failed to establish by a preponderance of the evidence that Veach showed partiality to female students over male students.

40.
The District failed to establish by a preponderance of the evidence that Veach told female students how pretty they are.

41.
The District failed to establish by a preponderance of the evidence that Veach exhibited a manner that made the students feel "uncomfortable," "creepy" and "dirty."


Discussion

It is important to emphasize what this Decision encompasses, so that, hopefully, no misinterpretation results.  The District proposed the termination of Veach based on the complaints of three students:  T.W. (feeling her bare stomach under her coveralls with his hand);  L.W. (striking her buttocks with a rope);  and S.C. (grabbing one of her buttocks with his hand).  Under the circumstances alleged, if any one such patently offensive act occurred, then sexual harassment, or possibly even sexual abuse of the student, could be considered to have occurred.  It could have been a violation of District Local Policies DH or DHC (Petitioner's Exhibit 9), and any one of the instances could have provided a basis for Veach's termination.  But, the District did not satisfy its burden of proof on each of the allegations of the three student complainants because of the absence of critical witnesses or the presentation of unreliable witnesses.

While the testimony of Student S.B. about Veach's words and actions while she was at Barwise several years ago is disturbing, the District did not make such a basis for his termination. Based on the record developed in this matter, he had not previously been warned that his use of terms of endearment and frequent touching of arms, shoulders and backs were unacceptable conduct toward his students.  The District's apparent policy is that a teacher must  first be given notice or warned that using words or the touching of a student in a manner described by Student S.B. is unacceptable before they are terminated.  (Tr. 245-47).  The testimony about the content of the District's seminars was not sufficiently clear to indicate that those seminars put Veach on notice.  Moreover, the use of greetings or terms of endearment as "sweetie," "darling" or "sweet pea," or the touching of backs, shoulders or arms in greeting, congratulation or encouragement, do not automatically rise to the level of presumed sexual conduct that leads to termination without the need of prior warning because such is known to be wrong, such as clear instances of sexual harassment or abuse that are reflected in recent court decisions of note in this area:  (i) sexually oriented conversations about student's sex life;  (ii) forcibly kissing the student;  (iii)  petting;  (iv) fondling; and (v) intercourse with the student.  See generally Franklin v. Gwinnett County Schools, 503 U.S. 60, 112 S.Ct. 1028 (1992);  Doe v. Taylor Independent School District, 15 F.3d 443 (5th Cir. 1994).

Conduct of a nature described by Student S.B. well illustrates the uncertainties and dangers of certain types of subtle, less intrusive physical and verbal interaction in today's litigation-charged environment.  Acts and words which might have been considered within the bounds of propriety 10 or 15 years ago can now easily be misconstrued and taken to have sexual undertones by a student where none may have been intended by the teacher.  Even now, words and touching that might be acceptable today with a first or second grader could pose a serious problem with a senior high student.  Thus, in these times of rapid change, with regard to the protection of a student's right to be free from sexual harassment and abuse — a  very legitimate concern, — greater caution and good judgment by the teachers, as well as clearly defined and well communicated guidelines by the school districts, are now absolutes to the protection of both the students and the teachers involved.


Conclusions of Law 
After due consideration of the evidence and the matters officially noticed in the Relevant Testimony and Findings of Fact, in my capacity as duly appointed Independent Hearing Examiner, I make the following Conclusions of Law.

1.
Pursuant to §21.251 et seq. of the Texas Education Code, the Independent Hearing Examiner has jurisdiction over this matter.

2.
For the reasons heretofore described in this Decision, the particular acts, conduct and behavior of Veach that are specifically referenced in Findings of Fact 3 through 25 and which were made the basis for Veach's proposed termination:

A.
Do not constitute a violation of Local Board Policy DH;

B.
Do not constitute a violation of Local Board Policy DHC;

C.
Does not constitute a breach of §6(a) of the continuing contract with the District;  

D.
Does not constitute a breach of §6(g) of the continuing contract with the District; and

E.
Do not otherwise constitute good cause for termination.


Recommendation
After due consideration of the evidence and the matters officially noticed and the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law, in my capacity as Independent Hearing Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Wichita Falls Independent School District adopt the foregoing Relevant Testimony and Findings of Fact and Conclusions of Law; and 

IT IS FURTHER RECOMMENDED that the Petitioner's recommendation that Mr. Glen Veach be terminated be denied and that he be reinstated with all appropriate back pay, other compensation, and benefits.

SIGNED AND ISSUED this _______ day of September, 1999.

JESS C. RICKMAN  III

INDEPENDENT HEARING EXAMINER

�	Ms. Elaine Steward of the Wichita Falls Police Department was called as a witness, but her testimony was excluded.


�	Four other witnesses were to also be called as character witnesses by Mr. Veach, but their testimony was excluded as being cumulative and redundant.  All would have testified that Veach had a reputation for truthfulness.  


�	The matters set forth in the Discussion section of the Decision are also to be considered Findings of Fact and Conclusion of Law, as appropriate.  Also the citations to evidence are not exhaustive, but are intended to indicate some of the grounds for the Findings of Fact.


�	Yet another student, T.T., supposedly told an investigator for the Texas Department of Protective and Regulatory Services, Child Protective Services Division, that she saw the conduct occur in the hallway at Barwise (Tr. 258), although Student T.T. did not recall at the hearing telling the investigator about such an observation.  (Tr. 147-52).  This is another example of inconsistent recollection of key events in this matter.  


�	Student L.W. and the same young man were apparently brought to the principal's office by a different teacher for another infraction of public display of affection on the same day as her parents were meeting with the principal.  (Petitioner's Exhibit 4).


�	The matters set forth in the Discussion section of the Decision are also considered to be Findings of Fact and Conclusions of Law, as appropriate.  If any Conclusion of Law is deemed to be a Finding of Fact, or if any Finding of Fact is deemed to be a conclusion of Law, it is hereby adopted as such.
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