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PROPOSAL FOR DECISION
Javier Reyes (Mr. Reyes) appeals the decision of the Roma Independent School District (RISD), to recommend termination of his Multiple Year Term Contract of employment as a teacher.  (Exhibit P-1).  RISD contends that it has good cause to propose termination of Mr. Reyes’ employment pursuant to Section 21.211of the Texas Education Code, which states: “a school district may terminate a teacher at any time for ‘good cause’ as determined by the board of trustees.”  (Exhibit R-2).  Mr. Reyes appeared pro se.  RISD appeared by and through its attorney of record, Mr. Bob Hall of Houston, Texas.  Victoria GUERRA is the Certified Independent Hearing Examiner appointed by the Texas Education Agency to hear this matter and submit this Proposal for Decision.  

After due consideration of the evidence and matters officially noticed, in the undersigned’s capacity as Certified Hearing Examiner, the undersigned Certified Hearing Examiner makes the following Findings of Fact and Conclusions of Law.  Citations to evidence are not exhaustive but are intended to indicate some of the basis for the particular finding of fact:


FINDINGS OF FACT
1.
On or about October 13, 1998, (Tr. 52: 4-13) Mr. Reyes met with then high school Principal Mr. Jesus Guerra (Tr. 24: 3-11) and RISD Athletic Director Jaime Escobar and was advised of allegations and complaints by female students, Dorali Garcia and Monica Garza 

(Tr. 27) that he was making inappropriate sexual statements to these students, who were students at the high school where Mr. Reyes worked.   

2.
Mr. Reyes was the head basket ball coach for the varsity team at the high school at the time of the incidents in question.  (Tr. 72: 4-6).    

3.
Prior to confronting Mr. Reyes, Mr. Guerra spoke to the students and spoke to their parents about the serious allegations that their daughters were making.  (Tr. 28: 24-25; 29:  1-8).  

4.
The students’ parents were angry and disgusted at hearing the complaints made by their daughters against Mr. Reyes.  (Tr. 29: 9-11).  

5.  
Mr. Reyes denied the allegations that he was making inappropriate sexual comments to female students during his meeting with Mr. Guerra and Mr. Jaime Escobar.  (Tr. 29: 12-14).

6.
Mr. Reyes, under oath at the hearing, continues to deny the occurrences of having made inappropriate sexual comments to certain female students.  (Tr. 196-205).

7.
At the initial meeting between Mr. Reyes, Mr. Guerra and Mr. Escobar, Mr. Reyes was advised that there would be further investigation and was given a verbal directive to “be very careful not to talk to any young ladies.”   (Tr. 29: 12-22;  47: 14-15).    

8.
Mr. Reyes was placed on suspension with pay by Mr. Watson, the then Superintendent of RISD, sometime in November 1998.  (Tr. 74: 4-5).  

9.  
Mr. Reyes was also given a written directive (not introduced into evidence), which stated to Mr. Reyes, to “be careful with what you say and do, especially to our female students”   (Tr. 47: 14-15;  49: 2-21).  

10.
After Dorali Garcia complained, she returned to Mr. Guerra’s office crying, stating that Mr. Reyes had stopped her in the hallway or in the gym and apologized to Dorali and stated that he didn’t mean the comments that he made toward her; that said comments were wrong;  and told her not to “say anything”.  Dorali was upset because she felt that Mr. Guerra had given her name to Mr. Reyes when he confronted her about the incidents.  (Tr. 30: 5-13;  114: 1-3).          

11.
The complaints by the students were as follows:

a.
Mr. Reyes had made the following statements to Dorali Garcia:  “Mija, you’re very beautiful”; “You should go into modeling”; “I’m not bullshitting you...you should go into modeling”; “you should model for Victoria Secret”.  (Tr. 110: 1-15; 112).  Mr. Reyes used to call Dorali Garcia “Cindy” referring to Cindy Crawford, the model.  (Tr. 113: 6-15).  One day when Mr. Reyes was substituting teaching Dorali Garcia’s tennis class, he told her: “I saw your show about sex last night.” Dorali felt uncomfortable with Mr. Reyes’ sexual comments (Tr. 120: 16-17).  On the occasion when he told her he saw her show on tv about sex, she walked out of tennis class because she felt very uncomfortable (Tr. 113: 19-25; 114: 1-3).         

b.
Mr. Reyes made Monica Garza feel uncomfortable when he spoke to her about her sister, Marissa Garza, who graduated in May 1998.  (Tr. 125: 15-16, 23).  Mr. Reyes asked Monica for Marissa’s phone number and address because he wanted to call her up and ask her out.  (Tr. 126: 3-25;  129: 17);  When Monica started wearing more dresses than normal and started dressing more feminine, Mr. Reyes asked her if she was a virgin; he also told her that if she continued dressing like that, she would lose her virginity soon.  (Tr. 127: 9-14).  Monica felt stunned, shocked and embarrassed when Mr. Reyes asked her if she was a virgin.  (Tr. 128: 16-22).  Monica felt angry when Mr. Reyes talked so much about her sister, Marissa.  (Tr. 130: 6).      

c.
Mr. Reyes made Marissa Garza, Monica’s sister feel uncomfortable by making sexual comments to her.  One day when she and a friend Ruben Salinas were walking through the gym, Mr. Reyes stopped them and asked Ruben: “What’s the first thing that goes through your head when you look at Marissa?”  (Tr. 138: 7-8).  Mr. Reyes then told Ruben: “I know what goes through my mind--sex.  You guys need to learn that when you see a girl, you don’t want to just please yourself first, you need to learn to please the girl so you can keep them.”  (Tr. 139: 20-25).  Marissa and Ruben then walked into the gym and while Ruben was shooting hoops, Mr. Reyes asked Marissa if she was a virgin because he had heard that she wasn’t.  (Tr. 140: 1-3).  Mr. Reyes told Marissa that he had heard from the guys that Marissa wasn’t a virgin and that every time he sees a Victoria Secret magazine, that it reminds him of her.  He said that for her birthday, he was going to bring her a Victoria Secret magazine, and she would be able to pick anything she wanted from it as a gift.”  (Tr. 140: 7-16).  Mr. Reyes did show a Victoria Secret magazine to Marissa and asked her to pick something out of it.  (Tr. 140:  8-10; 13-14; 142: 5).  Mr. Reyes continued to ask Marissa if she was a virgin and told her that she should go out with older men so they can please her better.  (Tr. 142: 13-25).  Marissa understood Mr. Reyes’ comments about pleasing themselves or her referred to sex.  (Tr. 142: 13-25).  This made Marissa feel like a sex object.  (Tr. 143: 5-7).  During Marissa’s senior year, she asked Omar Mireles to the senior prom.  Mr. Reyes stated to Omar Mireles in front of other coaches, the he shouldn’t take Marissa to the prom because she wasn’t worth it.  Omar got embarrassed and ended up not taking her to the prom because of what Mr. Reyes stated.  (Tr. 150: 7-12; 151: 4-9).  Mr. Reyes would say things like that to the boys that Marissa was going out with because he was jealous of the boys and didn’t want the boys to go out with Marissa.  (Tr. 150: 19-23).  Mr. Reyes told Marissa that when she turned 18 years old, that she would then be legal, and he could give her the ride of her life  (Tr.152: 6-7) which made Marissa feel shocked.  (Tr. 152: 12-15).  . 

d.
Mr. Reyes said inappropriate, sexual remarks to Elaine Marie Gonzalez Benavides by making comments about her legs, and that the boys in the locker room were stating that Elaine was not a virgin.  Mr. Reyes also told Elaine that if the boys that were her age could give her the ride of her life, then he, Mr. Reyes, could give her a better ride of her life.    (Tr. 157: 15-19; 22-25; 158: 16-20).  “Ride of your life” meant to Elaine, that Mr. Reyes wanted to have sex with her.  (Tr. 159: 2).  Elaine was present when Mr. Reyes made inappropriate sexual comments to Naelia Menchaca.  (Tr. 159: 6-15).  To Naelia, Mr. Reyes commented about her belly button, commented as to how pretty her legs were; commented that she could be a model, and called her baby doll.  (Tr. 159: 6-15).   Mr. Reyes told Naelia (in Elaine’s presence) that if she was going to pierce her belly button, that he could pierce it for her.  (Tr. 159: 22-24).             

e.
Mr. Reyes directed inappropriate sexual comments towards Naelia Menchaca and her friends when he made comments about their legs.  He said that Naelia and her friends should be models and they should move away because they don’t belong in Roma.  Mr. Reyes also questioned Naelia and her friends as to why they were dating younger guys and that they should date older men.  (Tr. 167: 9-16; 168: 1-2).  Mr. Reyes always knew what boys Naelia and her friends were dating because the boys were athletes and he associated with them through athletics.  (Tr. 167: 18-22).  Mr. Reyes asked Naelia about her belly button outside the gym.  (Tr. 170: 18-21).  Mr. Reyes called Naelia and her friends,  “baby doll” and used to say “God sent me you all to me from heaven”.  (Tr. 169: 3-6).    

12.
Mr. Reyes does not believe that Mr. Guerra or Mr. Escobar put the girls up to this situation of making up this story.  (Tr. 77:24;  201: 25; 202: 8).    

13.
Mr. Reyes had no conflict with these girls who complained about him.  (Tr. 202: 11).  

14.
Mr. Reyes never gave these girls bad grades nor did he consider them a discipline problem.  (Tr. 202: 14).  

 
15.       Mr. Reyes never made any comments to the girls about their cheerleading, athletics, and he never purposefully kept them on the bench during a game.  (Tr. 202: 11-24).  

16.
Mr. Reyes is unable to provide an explanation as to the motive of these complaining girls to support his argument that these allegations are false.  (Tr. 203: 12-24; 204: 7; 205: 5).   

17.
Mr. Jaime Escobar was ordered by Superintendent, Mr. Watson, not to participate in the selection of the new head basket ball coach, who turned out to be Mr. Abelardo Escobar, Mr. Jaime Escobar’s brother.  (Tr. 73: 14; 93: 5-23; 97: 1-4).    

18.
No evidence exists that a plot or conspiracy existed to be rid of Mr. Reyes, so that Mr. Abelardo Escobar, who is the brother to Mr. Jaime Escobar, would get the job.  (Tr. 78: 8).  

19.
When Mr. Reyes was the head basket ball coach, Mr. Jaime Escobar was in a position to evaluate Mr. Reyes’ job performance and he never gave Mr. Reyes a poor rating in an attempt to oust Mr. Reyes from the job.  (Tr. 78: 19-25).  

20.  
The female complainants are credible and reliable.  No evidence exists to support Mr. Reyes’ theory that the girls are liars, nor is there evidence to support a motive as to why the girls would make up stories that Mr. Reyes made inappropriate sexual comments to them.“.    
21.
The female complainants did not come forward immediately to make these complaints due to the fact that they were embarrassed and scared as a result of the sexual nature of their complaints. (Tr. 163: 16-25;  164: 1-11).    

22.
Roma Independent School District has proved by a preponderance of the credible evidence good cause for the Board of Trustees to terminate the contract of employment of Mr. Javier Reyes.  

23.
Roma Independent School District has proved by a preponderance of the credible evidence that Mr. Reyes violated the directive given to him by Mr. Guerra to be very careful not to talk to any young ladies, when after having been given the directive, he spoke to Dorali Garcia. 


DISCUSSION
Another alleged incident occurred at the Tuloso-Midway Tournament in Corpus Christi wherein several students attended for team competitions.  In this incident, Marissa Garza states that while she was still in bed one morning, Mr. Reyes came into her room, told her to wake up and pulled the covers off of her while she was still in bed.  (Tr. 145: 8-25; 146: 7, 11-15; 148: 4, 10, 12, 14-21).  Marissa also stated that Mr. Reyes called her in her room.  (Tr. 144: 23-24; 145: 1).  However, other female students who were in the room, such as Brenda Escamilla and Agripina Garza, denied any of this.  (Tr. 230-238; 239-243).  Despite the conflict in testimony, the truth and veracity of the female complainants were never attacked or proven throughout the hearing, and their testimony remains credible.  

 
CONCLUSIONS OF LAW
24. 
The hearing examiner has jurisdiction of this matter pursuant to CH. 21, TEX. EDUC. CODE, §21.251.

25
This subsequent conversation that Mr. Reyes had with Dorali Garcia after he was given a directive to be very careful not to talk to any young ladies, violated the directive given to Mr. Reyes by Mr. Guerra.   

26.
The Board of Trustees of Roma Independent School District has good cause to terminate the contract and discharge Mr. Javier Reyes pursuant to Section 21.211 of the Texas Education Code.


RECOMMENDATION
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, I hereby recommend that RISD Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law and terminate Mr. Reyes’ employment contract.

Roma Independent School District’s recommendation should be sustained.

SIGNED this 21st day of January, 2000.

_________________________________________

Victoria Guerra

Certified Independent Hearing Examiner


CERTIFICATE OF SERVICE
I hereby certify that on this day, I have served a copy of the foregoing Proposal for Decision upon persons named below, by placing a copy of the Proposal for Decision in the United States Mail, Certified mail Return Receipt Requested and by Facsimile as indicated below.  I also certify that pursuant to CH. 157, TEX. ADMIN. CODE, §157.1103, I have complied with supplying my report to Mr. Mike Moses, the Commissioner of Education as indicated below.

SIGNED this 21st day of January, 2000.

____________________________________________

Victoria Guerra

Mr. Moque Rosales
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P.O. Box 187

Roma, Texas 78584

(956) 849-4874 (facsimile)

Mr. Jesus Guerra




VIA: FACSIMILE AND CMRRR
Superintendent, Roma Independent School District
Z 440 333 009
P.O. Box 187

Roma, Texas 78584

(956) 849-4874 (facsimile)

Mr. Bob Hall





VIA: FACSIMILE AND CMRRR
Attorney for Roma Independent School District
Z 440 333 010
5850 San Felipe, Ste. 500

Houston, Texas 77057

(713) 977-7720 (facsimile)

Mr. Javier Reyes




VIA: FACSIMILE AND CMRRR
Pro Se






Z 440 333 011
P.O. Box 3383

1302 Utica

Roma, Texas 78584

(956) 849-5050 (facsimile)

Mr. Mike Moses




VIA: CMRRR
Commissioner, Texas Education Agency

Z 440 333 012
1701 N. Congress Ave.

Austin, Texas 78701-1494

RISD V. JAVIER REYES PROPOSAL FOR DECISION








1

