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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education makes these findings of fact, conclusions of law, and recommendation as follows:



I.


STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the professional term contract of Respondent Armand Morrissette ("Mr. Morrissette" or "Respondent") for the 1999-2000, 2000-2001, and 2001-2002 school years.  Prior to being placed on administrative leave with pay, Mr. Morrissette taught speech and ESL (English as a second language) classes of seventh and eighth graders at Seagoville Middle School.    


The three specific grounds for the recommended termination of Mr. Morrissette's employment, as set forth in DISD's July 15, 1999 Letter Recommending Termination ("Termination Notice" - Employer's Exhibit 1), are:


(1)
Mr. Morrissette allegedly allowed and/or encouraged and/or assigned students to use a subject involving the loading and shooting of firearms as a class project;


(2)
Mr. Morrissette allegedly allowed and/or encouraged and/or assigned students to use a drug related subject as a class project; and


(3)
Mr. Morrissette allegedly showed a movie which did not have administrative approval.

  
The DISD policy provisions under which Mr. Morrissette's termination is recommended are as follows: 


(A)
Failure or refusal to comply with policies, orders, and directives of the Board,  General Superintendent, and/or designees.  DF (Local), No. 1. 


(B)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District.  DF(Local), No. 2.


(C)
Neglect of duty that constitutes peril of any degree to students.  DF(Local), No. 11.


(D)
Inefficiency, incompetence, or inability to perform assigned duties.  DF(Local), No. 13.


(E)
Insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders or supervisors.  DF(Local), No. 20.


(F)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District.  DF(Local), No. 24.


(G)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  DF(Local), No. 25.


(H)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee's job description or local Board policy.  DF(Local), No. 29. 


(I)
Any other reason constituting "good cause" under Texas law.  DF(Local), No. 32.  

 
II.


SCOPE OF HEARING EXAMINER'S JURISDICTION

Pursuant to the fair notice requirements under Texas law, the scope of the Hearing Examiner's jurisdiction is limited to review of the grounds for termination alleged in the July 15, 1999 Termination Notice.      



III.


FINDINGS OF FACT
(A)
PROCEDURAL BACKGROUND

(1)
On July 15, 1999, Vicki Burris, principal of Seagoville Middle School, notified Mr. Morrissette in writing of her recommendation to terminate his employment by the DISD as a teacher and placed him on administrative leave with pay pending any request for a hearing.


(2)
Mr. Morrissette's request for a hearing was timely received by the Texas Education Agency on July 27, 1999.


(3)
On July 27, 1998, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
By written agreement, the parties extended the deadline for the completion of the hearing and the written recommendation of the Hearing Examiner to September 17, 1999.  The closed hearing on the merits was held on August 30 and 31, 1999.  Petitioner Dallas Independent School District was represented by its employee Vicki Burris and by its counsel Sonya Hoskins of the law firm of Robinson West & Gooden, P.C.  Respondent Armand Morrissette appeared in person and was represented by his counsel James Paul Barklow, Jr.

(B)
FACTUAL BACKGROUND

(5)
Mr. Morrissette has been employed by DISD for approximately sixteen years as a teacher.  He had good performance reviews from DISD.  There is no evidence of any prior negative performance reviews or reprimands. 


(6)
During the 1998-1999 school year and for several years prior to that, Mr. Morrissette was assigned to Seagoville Middle School.  


(7)
The 1998-1999 school year was the first year that Mr. Morrissette taught speech.  Mr. Morrissette was not certified to teach speech.


(8)
For twelve years, Mr. Morrissette taught industrial technology and wood shop, subjects for which he was certified to teach.  Because of health reasons, Mr. Morrissette had to stop teaching industrial technology and wood shop.  For the past four years, Mr. Morrissette has taught English as a second language.  (Hearing Transcript page 48)  


(9)
The students in Mr. Morrissette's classes during the 1998-1999 school year were from age 12 to age 15.  (Hearing Transcript page 66) 

(C)
KEY EVENTS  
Showing of Film Pertaining to Drugs

(10)
In April 1999, Mr. Morrissette showed his seventh grade speech class a film titled "Drug Knot."  It pertained to drug abuse.  Mr. Morrissette had obtained this film from the Seagoville Middle School library.  

The Homework Assignment    


(11)
During the week prior to April 19, 1999, Mr. Morrissette gave his seventh grade speech class the homework assignment of preparing a short "how to" speech for presentation on April 19, 1999.
  


(12)
It was not a research assignment.  Mr. Morrissette suggested familiar topics such as how to fry an egg or make toast.  Mr. Morrissette did not restrict the topics for the student speeches.  

The April 19, 1999 Seventh Grade Speech Class

(13)
Some of the students came to the April 19, 1999 class prepared and some did not.  Some students used the topics suggested by Mr. Morrissette.  Other students used their own topics.  


One or more students made a speech on how to fry an egg.  One or more students made a speech on how to make toast.  One student made a speech on how to drive a race car on a race track.  One student made a speech on how to be a comedian.


(14)
Students made their "how to" speeches using only words and hand gestures.  There is no evidence of any student using a physical object in the "how to" speech.


(15)
James F., a student in this seventh grade speech class, was not prepared with a topic for his "how to" speech.  When called upon, James refused to make a "how to" speech.  Mr. Morrissette urged James to make a "how to" speech using one of the suggested topics such as how to fry an egg or how to make toast.  James refused because other students had already made speeches using those topics.  Mr. Morrissette urged James to make a "how to" speech on any topic of his choosing so that he would not receive a zero grade.  Again, James refused.


Finally, Mr. Morrissette suggested that James make a "how to" speech on how to load and shoot a pistol.  James agreed and made a speech which consisted of "put the bullets in and shoot -- shoot a bird."  James' speech lasted only a few seconds.  No pistol or bullets were in the classroom and James used no other physical materials to illustrate how to load and shoot a pistol.  James received a grade of 70 for his speech.  (Hearing transcript pages 144 to 149)   



(16)
Naomi, another student in this seventh grade speech class, got up before the class and did her "how to" speech on how to roll a joint.  Naomi used only words and hand gestures (twisting of her fingers) for her "how to" speech.  No drugs or other physical materials were in the room.  Naomi's speech was very brief.  Mr. Morrissette did not suggest or assign the topic of how to roll a joint to Naomi or anyone else in the class.  Mr. Morrissette attempted to stop Naomi when he became aware of her topic.  (Hearing transcript pages 75, 76, 149; Employee's Exhibit 1, page 3, Admission No. 4)      


(17)
Another student in this speech class made a speech on how to smoke crack.  The speech consisted of some hand gestures similar to the smoking of a cigarette.  No drugs or other illustrative physical materials were used.  (Hearing Transcript page 150)


(18)
A group of students wanted to do an imitation of the Jerry Springer Show in which the participants would hit one another.  When Mr. Morrissette became aware of the group's intent, he stopped them and instructed them to think of different topics. 


(19)
The students listened and watched the "how to" speeches.  No adverse reaction was evident during the class.  

James F.'s Mother Objected to the Speech Topics


(20)
On April 22, 1999, James F.'s mother ("Mrs. F.") came to the Seagoville Middle School to express her objections to what she believed took place in Mr. Morrissette's speech class.  No testimony was offered as to precisely what Mrs. F. believed took place in Mr. Morrissette's classroom.  


(21)
Ms. Burris, the principal, listened to Mrs. F.'s objections.  Ms. Burris brought in Mr. Levingston, the assistant principal, to listen to Mrs. F.'s objections.  Ms. Burris and Mr. Levingston brought in Mr. Morrissette to listen to Mrs. F.'s objections.  Mr. Morrissette respectfully listened to Mrs. F.'s objections and apologized for what took place in his speech class.   


(22)
Although she was unhappy about what happened in Mr. Morrissette's classroom, Mrs. F. did not and does not feel that it is grounds for terminating Mr. Morrissette's employment.  No other parent expressed any concern or objection to what had happened in Mr. Morrissette's class on April 19, 1999.

Ms. Burris' and DISD's Reaction   


(23)
On Friday, April 23, 1999, Ms. Burris presented a memo to Mr. Morrissette instructing him to (1) develop a procedure to preview and approve all topics to be researched and reported on by students; (2) use good, sound professional judgment in assigning topics for oral and written reports; (3) prohibit students from giving inappropriate presentations and/or using offensive terms, language, or signs; and (4) stop any student, even if a presentation is in progress, from continuing with offensive materials.  (Employee's Exhibit 13)      

(24)
On that same afternoon, Ms. Burris met with Mary Roberts, District 1 Superintendent concerning the situation.  Upon instruction from Ms. Roberts, Ms. Burris contacted H.B. Bell, Special Assistant to the General Superintendent - Employee Services and informed him of what had happened.


(25)
Although Mr. Morrissette had not violated any of her April 23, 1999 directives and there was no additional incident, Ms. Burris placed Mr. Morrissette on administrative leave on April 26, 1999.    
(D)
DISCUSSION


The Film

(26)
Given that the film Mr. Morrissette showed to his class came from the Seagoville Middle School library, it had to have administrative approval.  Accordingly, this is not valid grounds for dismissal.


The Homework Assignment


(27)
Mr. Morrissette did not assign any inappropriate topics.  


(28)
There is no evidence that it was foreseeable that the students might select an inappropriate topic.  Accordingly, it would be unfair to criticize Mr. Morrissette in hindsight for not restricting the topics.  


(29)
Furthermore, restricting a group of preteens and young teenagers from certain topics may arouse or intensify their curiosity.  It may also result in these children learning about these controversial issues (firearms and drugs) in a less safe environment than the school, such as the playground or some alley way.


(30)
There was nothing inappropriate regarding Mr. Morrissette's homework assignment to his speech class.  


The April 19, 1999 Class


(31)
On April 19, 1999, while handling his lively seventh grade class, Mr. Morrissette did not have the luxury of stopping all action, think about the situation, and then react.   


The Pistol Suggestion 


(32)
The loading and shooting of a pistol was an inappropriate suggestion that Mr. Morrissette made to James, in light of the violence at schools around the country.  What happened at Columbine High School on the following day probably heightened Mrs. F.'s concerns and caused her to express her disapproval on April 22, 1999.


(33)
While inappropriate, the topic of loading and shooting a pistol is not outrageous.  The students involved are seventh graders and not seven years olds.  Often with their parents' permission, they watch television programs such as COPS where firearms, violence, and drug abuse are regularly shown.  Accordingly, Mr. Morrissette was not exposing these students to anything with which they were not already familiar.  Mr. Morrissette did not present the topic in a manner that encourages more interest in firearms.  The "how to" speeches given by these seventh graders were so superficial that the students listening were not likely to learn anything of substance from them.  This was simply an exercise for students to learn to explain how to do something. 


The Drug Related Topics   


(34)
Reasonable, responsible adults can disagree about whether drug use should be discussed in the classroom setting.  Some would argue that it should not be discussed in schools at all.  Others would argue that if children are old enough to raise the issue, it is best to discuss it with them rather than ignore the topic.  There is no clear correct answer.


(35)
Each of the two drug related speeches took seconds rather than minutes.  Mr. Morrissette did attempt to stop at least one of these drug related speeches.  Given the brevity of the drug related speeches, it was very difficult for Mr. Morrissette or anyone else to stop them.  Mr. Morrissette did not have the opportunity to pause for even one or two seconds to think of the appropriate reaction.  It is unfair to criticize Mr. Morrissette for failing to stop these two drug related speeches, especially when it is not clear that was the correct reaction.     


(36)
DISD argued that if Mr. Morrissette was able to stop the Jerry Springer Show imitation, he should have been able to stop the two drug related speeches.  The Jerry Springer Show imitation was to be presented by a group of students.  It takes time for a group of students to assemble in the front of the classroom.  It also includes students hitting one another, an activity clearly not allowed in schools.  The longer time involved and the more obvious correct course of action may have enabled Mr. Morrissette to better respond in that situation.



Conclusion


(37)
Mr. Morrissette's immediate apology to Mrs. F. and to Ms. Burris indicates a willingness to consider other points of view and to change his behavior.  Mr. Morrissette's stopping of the Jerry Springer Show imitation also indicates the ability to recognize what is outrageous and unacceptable conduct.    


(38)
In the opinions of Mrs. F. (the angry parent), Mr. Troy (another teacher who taught at Seagoville Middle School in 1998-1999), and Ms. Carter (the counselor at Seagoville Middle School), Mr. Morrissette's conduct in his speech class on April 19, 1999 does not justify termination of his employment.  Even Mr. Levingston, the assistant principal, declined to express an opinion that Mr. Morrissette's employment should be terminated because of what happened on April 19, 1999.  


(39)
The Hearing Examiner finds no credible evidence to justify the termination of Mr. Morrissette's employment.


(40)
The Hearing Examiner also notes that Mr. Morrissette was not given the opportunity to correct his behavior, if indeed it was inappropriate.  Ms. Burris gave him some directives on April 23, 1999 and placed him on leave on April 26, 1999 without giving him the opportunity to take corrective action.  Mr. Morrissette has not committed such egregious acts to justify  his termination without the opportunity to correct his behavior.                    

         
IV.


CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Morrissette's teacher term contract and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a term contract and discharge a teacher at any time for good cause as determined by the board.  


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 


(5)
The Board of Trustees for DISD has determined good cause for termination of full time professional employees who hold a term contract as set forth in DF(Local) issued on January 13, 1997 (Employer's Exhibit 2).   


(6)
DISD has not proved by the preponderance of the evidence any conduct by Mr. Morrissette which would constitute a violation of Board Policy DF(Local) numbers 1, 2, 11, 13, 20, 24, 25, 29, or 32 as alleged by DISD.


V.


RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that Mr. Morrissette has not engaged in any conduct which would constitute a violation of any Board Policy as alleged by DISD.  The Hearing Examiner is also of the opinion that Mr. Morrissette should be either (1) reinstated in his teaching position at Seagoville Middle School if he so desires or (2) be reassigned to a comparable teaching position at another DISD school.  For all of the above reasons, the Hearing Examiner finds and recommends that:
 


Petitioner's recommendation should be denied.
  

 
SIGNED and ISSUED this 16th day of September 1999.







_______________________________







         SUSAN Y. CHIN

          



CERTIFIED INDEPENDENT HEARING EXAMINER

    �  Mr. Morrissette testified that the class took place the day before the shootings at Columbine High School.  (Hearing Transcript page 50).  The shootings at Columbine High School took place on April 20, 1999.  Accordingly, the "how to" speeches were made in Mr. Morrissette's class on April 19, 1999.       
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