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Statement of the Case
Petitioner, Houston Independent School District, (“Petitioner" or "HISD”), proposes termination of Respondent, Margaret Michael’s (“Respondent" or "Michael") continuing contract ("contract") for good cause, alleging in general terms, unsatisfactory performance and insubordination.  Respondent requested a hearing, pursuant to Texas Education Code, § 21.159, §21.251(a)(1) and §21.253.

John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  Petitioner is represented by Mario Vasquez, School Attorney, Houston Independent School District.  Respondent is represented by Chris Tritico, Attorney at Law, Houston, Texas.

By written agreement of the parties, attached hereto, the Recommendation date was extended to November 2, 2000.

Petitioner’s Motion to Strike, or Alternatively, Objection to Respondent’s Proposed Findings of Fact and Conclusions of Law was denied on October 31, 2000.


Findings of Fact
After due consideration of the credible evidence, matters officially noticed, and argument of counsel in my capacity as Independent Certified Hearing Examiner, I make the following findings of fact:

1.
Margaret Michael has been employed as a teacher with the Houston Independent School District since 1987. Ms. Michael began teaching under a probationary contract at Field Elementary as a Behavioral Intervention Class ("BIC") teacher.  (508:15-16)  (HISD Exhibit 2.).

2. Ms. Michael transferred to P.H. Holden Elementary School ("Holden") two years

later where she was employed as a BIC teacher. (509:10.)

3.
On April 19, 1990, Ms. Michael was employed under a continuing contract for the school year beginning August 20, 1990.  (63:12-13.) (HISD Exhibit 1)

4.
Ms. Michael has consistently received evaluations of exceeds expectations or clearly outstanding.  Any directives and or reprimands Ms. Michael may have received prior to the 1999-2000 school year cannot be used as an independent ground to terminate Ms. Michael’s continuing contract. (Michael Exhibits 59- 67, 70)

5.
A Behavioral Intervention Class ("BIC") is a special education class in which children with emotional disturbances and are self-contained. (52:25, 53:1-9).

6.
BIC teachers are required to restrain students under certain circumstances, and restraining is an integral part of a BIC teacher’s responsibility. (64:10-25; 96:25, 97:1-2).

7.
The District notified Ms. Michael of its intent to terminate her employment contract on March 24, 2000. (HISD Exhibit 3.)

8.
Ms. Michael timely filed her notice of appeal with the Commissioner of Education.

9.
Ms. Michael was on assault leave resulting from an altercation with a student in her BIC class from January 1998 through August 1999. (89:4-16;  90:1-23;  92:2-8).

10.
On August 10, 1999, Ms. Michael reported to work at Holden with a work status report from her doctor that restricted Ms. Michael from physically restraining students. (92:19-23; 93:3-7; 446:15-25;  447:1-25;  448:1-12.) (HISD Exhibit 14).

11.
Holden Elementary School had five (5) students enrolled for BIC services and three (3) BIC teachers including Ms. Michael. (94:22-24; 95:5-7.)

12.
On August 12, 1999, the resource teacher at Holden Elementary resigned, creating

a vacancy for the position. (93:25; 94:1-12.) 

13.
On August 13, 1999, Ms. Salazar transferred Ms. Michael to the resource teaching position because of the vacancy, BIC student/teacher ratio and work status report from Ms. Michael’s doctor that restricted Ms. Michael from restraining students. (101: 13-15.) (HISD Exhibits 12)

14.
Ms. Michael had never taught a resource class in her career with HISD. (508:12-511:23)

15.
The resource class was a special education class, and the resource teacher’s duties include many of the same duties and responsibilities BIC teachers are required to perform. (105:15-25; 106:1-10; 110:7-25; 111:1-23; 712:10-25; 723:3-25; 724:1-9; 726:3-21; 727:1-2,18-25.)

16.
Ms. Michael opposed her assignment to the resource teaching position at Holden Elementary from the beginning and was repeatedly insubordinate in carrying out or refusing to carry out her duties and responsibilities. (112:12-25; 138:11-21; 145:5-8,13- 20; 613:1-2,5-10; 489:7-8, 12-15; 492:16-18; 493:1-16.) (HISD Exhibits 11, 25, 26, 27, 28, 30, 31, 33).

3. Ms. Michael informed Ms. Salazar she wanted a transfer to a new school.

18.
There is no persuasive evidence that Ms. Salazar interfered with an attempt by Ms. Michael to transfer.

19.
Ms. Michael was an experienced special education teacher and received special education training and assistance from the District to carry out her duties as the resource teacher at Holden. (105:15-25;   106:1-10;   110:7-25;   111:1-23;   712:10-25;   723:3-25;   724:1-9; 726:3-21;   727:1-2,18-25;   434:15-25;   435:1-20, 25;   436:1, 6-12;   439:14-25;   440:1-23;   486:11-25;   487:1-25;   488: 1-11.)

20.
Section 5(d) of Ms. Michael's continuing contract states, 

"[t]he Teacher may be discharged and salary payments terminated by the Employer during the school year for repeated failure to comply with official directives and established board policy." (HISD Exhibit 1.)

21.
Section 5(f) of Ms. Michael's continuing contract states, 

"[t]he  teacher may be discharged and salary payments terminated by the Employer during the school year for repeated and continuing neglect of duties." (HISD Exhibit 1.) 

22.
Section 6(a) of Ms. Michael’s continuing contract provides,

"[the Teacher may be released at the end of the school year and his employment with the Employer terminated at that time, or the Teacher may be returned to probationary contract employment without increment for a period not exceeding three (3) succeeding school years for inefficiency or incompetency in performance of duties." (HISD Exhibit I.)

23.
On July 14, 1995, Ms. Michael received a reprimand and directives requiring her to refrain from yelling, using inappropriate or obscene language, and from making inaccurate or derogatory remarks about supervisors or staff members. (85:2-25; 189:22-25; 190:1-20.) (HISD Exhibit 4). 

24.
On September 25, 1997, Gloria Salazar, Principal at Holden Elementary School, gave Ms. Michael a written directive to stop interfering with the investigation of an incident in Ms. Michael’s classroom after an oral directive to stop discussing the matter failed. (154:20-25; 155:1-3, 8-25; 156:1-4; 191:13-19.) (HISD Exhibit 6)

25.
On January 12, 1998, Ms. Michael was directed to immediately stop the use of profanity and raised voice when talking to parents or anyone at Holden Elementary.  Further, Ms. Michael was directed to stop the use of verbal threats of physical assault or violence against a parent or anyone at the school. (191:20-25; 192:1-25; 193:1-2.   (HISD Exhibit 10)

26.
On August 16, 1999, Ms. Michael refused to timely identify students that she could serve and plan a schedule of services for those students as Resource teacher. (146:1-25; 147: 1-24; 382:6-16.) (HISD Exhibit 18.)

27.
On August 18, 1999, Ms. Michael refused to organize instructional materials to visit the SERS center and check out materials for her use. (HISD Exhibit 18.)

28.
On August 23, 1999, Ms. Michael refused to follow verbal directives to visit and observe other Resource teachers, unless she was directed to do so in writing.  142:7-17; 144:7-25; 145:1-4 (HISD Exhibit 18.) 

29.
On August 25, 1999, Ms. Michael refused to complete her schedule or accept and organize materials for her use. (146:1-25; 147:1-25; 148:1-6.) (HISD Exhibit 18)

30.
On August 27, 1999, Ms. Michael refused to turn in her resource schedule as directed by her supervisor. (146:1-25; 147:1-25; 148:1-6.) (HISD Exhibit 18) 

31.
On September 3, 1999, Ms. Michael had failed to schedule or teach any students in resource class, even though the school year had been underway for fifteen (15) working days. (HISD Exhibit 18)

32.
On September 3, 1999, Gloria Salazar issued a written directive to Ms. Michael to turn in a schedule of services by September 7, 1999, and to begin resource classes on September 8, 1999. (148:7-25; 149:1-24.) (HISD Exhibit 18)

33.
On November 29, 1999, Ms. Michael refused to set up two ARD meetings for special needs students, even though she had been given the students’ names on three prior occasions. (193:3-18.) (HISD Exhibit 23)

34.
On November 30, 1999, Ms. Michael refused to follow the verbal directive from the supervisor to set up two ARD meetings. (193:3-18.) (HISD Exhibit 23)

35.
Ms. Michael had not proceeded nor conducted the transfer ARD for two (2) resource students by December 1, 1999, and the District did not receive appropriate funding for those students. (163:3-25; 164:1-6; 193:3-18449:17-25; 450:1-14.) (HISD Exhibit 23)

36.
On December 2, 1999, Ms. Michael was directed to immediately proceed with the conduct of the two ARDs, and she failed to do so. (159:14-21; 160:1-25; 161:1-9; 166:7- 20.) (HISD Exhibit 23)

37.
On January 26, 2000, Ms. Michael refused to send out invitations for two ARD meetings. (164:18-25; 165:1-25; 166:1-6, 21-25; 193:19-25; 194:1-4. 6 (HISD Exhibit 24)

38.
On January 27, 2000, Ms. Michael again refused to send out the invitations for the two  ARD meetings.(164:18-25; 165:1-25; 166:1-6, 21-25; 193:19-25; 194:1-4.) (HISD Exhibit 24)

39.
On January 28, 2000, Ms. Michael was directed to prepare for and hold the ARDs. (HISD Exhibit 24)

40.
Ms. Michael failed to conduct the ARDs as directed by the Principal, Gloria Salazar, on January 28, 2000. (164:18-25; 165:1-25; 166:1-6; 193:19-25; 194:1-4) (HISD Exhibit 24)

41.
Section 6(g) of Ms. Michael's continuing contract states, 

"[t]he Teacher may be released at the end of the school year and his Employment terminated at that time for good cause as determined by the Employer, good cause being the failure of the Teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas."  (HISD Exhibit 1.)

4. Section 3 of Ms. Michael’s contract states,

"It is understood and agreed by the parties to this contract that the General Superintendent of the Houston Independent School District shall have the right to assign such duties to the Teacher as the employer shall deem proper, and may, from time to time, assign or reassign the Teacher to other or additional duties than those contemplated hereunder."

43.
Richard W. Lane, Jr., Assistant Superintendent for Human Resources for Clear Creek Independent School District, testified that based upon the information presented in the summary recommendations and summary memos from the principal, Ms. Michael’s termination would be recommended if those issues had I occurred in Clear Creek ISD or any of the districts that he was familiar with in the Region IV area. (611 4-25; 612:1-20; 613:1-2,5-10)

44.
Clear Creek Independent School District is a school district similarly situated to Houston Independent School District (605:18-23; 610:9-12; 617:6-18; 638:8-21)


Discussion
It is HISD’s burden to prove by a preponderance of the evidence that it has good cause to propose termination of Respondent’s contract.   As specifically set forth in Respondent’s continuing contract, dated April 19, 1990, it is alleged by HISD that, Respondent violated Section 5(d), repeated failure to comply with directives and established school board policy; 5(f), repeated and continuing neglect of duties; 6(a), inefficiency or incompetency in performance of duties; and 6(g), for good cause as determined by the employer, good cause being the failure of a teacher to meet the accepted standard of conduct for the profession as generally recognized and applied in similarly situated school districts through out the State of Texas.

The contract of Respondent further provides that HISD has "the right to assign such duties to the Teacher (Respondent) as Employer (HISD) shall deem proper, and may, from time to time, assign or reassign the Teacher (Respondent) to other or additional duties than those contemplated under the contract."  (Contact §3)  

Further the contract requires that the Teacher (Respondent) shall teach to the best of his or her skill and ability.  (Contract §4)

These appear to be reasonable accepted standards, and generally accepted standards recognized and applied in similarly situated school districts in this state.  

It is this Hearing Examiner’s opinion that the preponderance of the credible and persuasive evidence supports the allegations of HISD, that Respondent has failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.  

From the evidence it appears that the Respondent has been a teacher with HISD for approximately thirteen years, and was very comfortable in her position as a Special Education-BIC ("BIC") teacher, at Holden Elementary School where she had been for approximately 11 years.  This position involved teaching children with behavior problems and had a teacher’s aide ("TA").  The teacher’s aide assisted the Respondent in performing her teaching and administrative duties.

Prior to 1997, Respondent as a result of a staffing issue, had been given notice of her unprofessional behavior and outbursts.  On or about September 16, 1997, Respondent had a incident involving a parent coming unannounced to her classroom and a verbal altercation ensued.  Although there may be some question as to the actual facts of the incident, the Administration perceived Respondent’s actions to be unprofessional and there is substantial evidence to support this impression.  The Administration officially reprimanded Respondent for her unprofessional behavior.

Approximately four months later, on or about January 22, 1998, Respondent and TA were  involved in an altercation with a student who attempted to leave the classroom.  Although no formal investigation or action was taken by the Administration, the Administration questioned the need for the altercation.  As a result of the altercation, the Respondent suffered some type of non-specific injury and applied for and was granted assault leave from February 2, 1998 to  August 10, 1999.  The record lacks any objective evidence of a serious incapacitating injury but it appears Respondent periodically received back injections.  

In August, 1999, apparently without notice, the Respondent appeared ready to resume teaching on or about August 10, 1999.  The Respondent had not notified the Administration that she would be returning.  The Respondent presented to the principal, a doctor’s return-to-work statement indicating she could return to work with the restriction,  "patient is not to physically restrain students".  The ability to physically restrain students is an integral part of the BIC teacher’s duties.  
Due to lower overall enrollment, Holden had only five BIC students enrolled, and three BIC teachers including Respondent.  On or about the 12th of August the Special Education Resource teacher resigned, creating a vacancy.  After considering the circumstances the Principal decided to place Respondent in the Resource teacher position, effectively immediately, reassigning Respondent from BIC to Resource.  Respondent is well qualified for teaching Resource and had a work restriction to not physically restrain students, an integral part of BIC, but not necessary for Resource teachers.  The Respondent objected to the reassignment and began efforts to resist the reassignment.  
The Respondent was a qualified special education resource teacher, and for all the years prior, had received "clearly outstanding" or "exceeds expectations" evaluations.  Under the Respondent’s contract the general superintendent of HISD acting by and through his administrative staff have the right to assign such duties to the teacher as the employer shall deem proper, or reassign the teacher to other additional duties than those contemplated under the contract.  The reassignment from a "Special Education - BIC" teacher to a "Special Education - Resource" teacher under the circum-stances herein appears to be a rational and justified decision based on the circumstances.  The Respondent claims that seniority should have been the criteria, however, this is not always the case, particularly when the ability of the teacher to physically perform his or her duties is in question.  The fact that the Respondent was able to obtain a complete work release approximately one month later, in addition to bringing in the question of the seriousness of her injury, is immaterial because at that late date, it would have been indecisive and unsettling for the students, for the Principal to rescind her reassignment decision and put Respondent back in a BIC position and someone else in the Resource position. 

The record indicates that Respondent just didn’t want to be moved from BIC.  (Adm. Exhibit 12)  Perhaps it is understandable, but that decision is an administrative one, not a teacher.  In any profession it would be a mess if employees were allowed to choose where they would work.

As stated previously, the evidence reflects that Respondent developed a very negative attitude toward the reassignment.  As stated, she had been a BIC teacher for approximately thirteen years and had grown extremely content and satisfied with her position.  The Respondent takes a significant issue with the fact that as a Resource teacher she does not have an aide as she did have with the BIC position.  The evidence shows that the Resource class is easier.  Also, that more work would be required of her to get the resource class up and running for that year, identifying the students, coordinating schedules and obtaining material.  This unfortunately happens in the real world and often times cannot be avoided, as in this case.

With Respondents prior evaluations and appraisals of "clearly outstanding " and "exceeds expectations," it would appear Respondent could have relatively easily assumed the Resource teaching position.  However, because of her desire not to be reassigned she resisted the reassignment, and created havoc and a stressful work environment.

  
There is no persuasive evidence in the record that supports Respondent’s claim that the Principal impeded her transfer to another school.  

One of the major issues of Respondent’s resistance, was that she was unfamiliar with conducting ARD meetings.  However this position is not supported by the credible evidence.  The Respondent by her own admission has participated in many ARDs meetings and performed many IEPs over her approximately thirteen years of teaching.  Additionally, the Respondent received training in the ARD routine from several individuals including Ms. Pansmith, Ms. Dunn and Ms. Moore and were willing to assist further.   Additionally, a friend and witness called by Respondent, Ms. Edwards, a Special Education teacher and Department Chair of Special Education at another school, is very familiar with the ARD routine and likely would have been available to counsel Respondent, had she truly been interested in learning ARD procedure and fulfilling her duties.

During the following period of August 13, 1999 through January , 2000, Respondent failed to follow directives or to "timely" follow directives and neglected her new duties, as were alleged in the Petitioner’s notice of proposed termination letter.  (Adm. Exhibit 3, pp. 2-3)  As a result of her conduct and inefficiencies she was placed on a growth plan on February 4, 2000.  This action by the Administration brought about further resistence by the Respondent.  Respondent did not appear to be trying to comply with the growth plan, at least not in a timely manner.  Although termination because of not completing this growth plan is not before this Hearing Officer and cannot be used as a basis for the termination, Respondent’s efforts towards completing the growth plan in a timely manner is noticed as an indication of her resistant behavior and negative attitude.  The Respondent was recommended for termination on or about March 2, 2000.

Despite whether or not the facts of the incidents giving rise to the particular directives of the Administration are precisely correct, although there is substantial evidence that supports the administration, the teacher is obligated to obey the directives, particularly if the employment contract as in this case, provides and the action is not illegal or immoral.  The teacher should also use her best efforts and skills and ability in performing her duties - the record reflects this was not done.  From the record it appears that Respondent is a good or even excellent academic teacher, with an otherwise excellent record, but is resistant to change or perceived, unwarranted direction or criticism, that interferes with her ability to discharge her duties in accordance with her contract.


Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.159 and 21.251(a)(1).

2.
Houston Independent School District has sustained its burden, of a preponderance of the evidence, to terminate Respondent’s continuing contract for good cause, good cause being the failure to meet the accepted standards of conduct for the profession, as generally recognized and applied in similarly situated school districts in the April 19, 1990 Continuing Teacher’s Contract, §§ 5 & 6, and notice of proposed termination letter of March 24, 2000.


Recommendation

Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees accept the Administration’s recommendation to terminate the continuing contract of Respondent, or in the alternative because of Respondent’s length of employment and evaluations, the school board may consider some form of remediation which would provide Respondent with the opportunity to remediate her deficiencies, recognize authority and deal with change.  Otherwise, Petitioner’s recommendation is sustained.

SIGNED and issued this _____ day of November, 2000.

      ________________________________________

      JOHN W. DONOVAN


CERTIFIED INDEPENDENT HEARING EXAMINER


CERTIFICATE OF SERVICE
I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the 2nd day of November, 2000.

Mr. Mario Vasquez, Attorney


HISD - Legal Department

3830 Richmond

Houston, Texas 77087

Facsimile (713) 892-7611

Mr. Christopher Tritico 

Attorney at Law

4300 Scotland

Houston, Texas 77007

Facsimile (713) 461-8957




____________________________

John W. Donovan

