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OPINION OF THE EXAMINER 

STATEMENT OF THE CASE
Jimmie E. Butler requested a hearing before an Independent Hearing Examiner after receiving notice of Corpus Christi Independent School District’s intention to terminate her effective the end of the 1996-1997 school year.  This hearing was held to determine whether or not good cause existed to terminate Jimmie E. Butler, hereinafter Respondent.  The case was presented to the Hearing Examiner in an open hearing held at the District Offices of the Corpus Christi Independent School District hereinafter Petitioner on July 16, 1997.  Respondent appeared in person and through her attorney Lorraine Yancey and Petitioner appeared through Bernadine Cervantes and its attorney, Katherine Martinez-Vitela.  The case was presented through direct testimony and presentation of exhibits.  At the conclusion of the evidence both sides rested and closed, and subsequently presented to the hearings examiner their proposed Findings of Fact and Conclusions of Law.
Petitioner contends that Respondent violated various board policies and local campus rules during a period from February 19, 1994 through early February 1997 and that such violations either individually or all together constitute good cause for Respondent’s termination under Board Policy DFCA(local).  Respondent contends that any acts that she is accused of committing or may have been involved in were not violations of board policy and/or local campus rules or alternatively that they did not rise to such a level as to constitute good cause for her termination. 

FINDINGS OF FACT

 After considering the evidence presented by the parties and witnesses, the exhibits entered into evidence, the arguments of counsel and the proposed Findings of Fact and Conclusions of Law submitted by both parties, in my capacity as the Independent Hearings Examiner, I make the following findings of fact:

1.  Respondent was employed as a teacher by Petitioner for a period of approximately thirty (30)  years.

2.  Respondent was employed by Petitioner under the terms of a continuing contract.

3.  Bernadine Cervantes was the Principal at South Park Middle School from 1993 through 1997. This embraces the period of time during which Petitioner alleges Butler committed the violations which have led to her proposed termination. (See Hearing Transcript, Pg. 19; also see Petitioner’s Exhibit 1).
4.  Responsibilities and expectations of teachers are set forth in the job description, Board Policies, Faculty Handbook, Handbook for Employees,  campus level instruction and administrative directives.  These documents and directives are given to all teachers.  If a new topic is included in the material, that topic is reviewed with all teachers at the beginning of the appropriate school year.  (See Hearing Transcript pg. 24; Pgs. 26-30; also see Petitioner’s Exhibits 48 and 54).
5.  In February 1994 Respondent supervised a field trip involving approximately 100 students to see “The Secret Garden”.(See Hearing Transcript pg. 39).
6.  Respondent collected money from students to pay for the costs of the field trip.  The amount collected from each student was $6.00.  (See Hearing Transcript p. 40).
7.  Specific guidelines are set forth in the Faculty Handbook for handling monies collected from students.  (See Petitioner’s Exhibit 54, Pgs. 24 and 31)
8.  Respondent did not comply with the established guidelines in the Faculty Handbook in handling and  accounting for the money collected from the students for the field trip.  (See Hearing Transcript pgs. 39-41and pg. 51).
9.  The cost of the tickets for the field trip was $4.08 per student.  The total cost for 100 students was $408.00.  The balance of the monies collected from the students continues to be unaccounted for as of the date of this hearing.  (See Hearings Transcript pgs. 39-42).
10.  Respondent alleges to have used part of the unaccounted money to pay for student lunches.  Respondent has not provided receipts or any other form of verification to support this contention. (See Hearings Transcript, pgs. 39-42).
11.  Transportation cost assessed by the school district were paid for from the School Activity Fund.  (See Hearings Transcript, pg. 41). 
12.  Students who went on this field trip were from Respondent’s class and the class of another teacher named Mondragon.  An issue arose as to whether or not any of the surplus money collected from the students was used to buy lunches for the students in Ms. Mondragon’s class.  Ms. Mondragon asserted  the lunches for her students were not provided by Respondent.  (See Hearings Transcript, pg. 44).
13.  Ms. Cervantes shared the results of her investigation with Respondent and informed Respondent that her actions were considered prohibited conduct.  (See Hearings Transcript, pg. 45.).
14.  In December 1994 Respondent allowed her students to conduct a fund raising project to help save the Rain Forest.  (See Hearings Transcript, pgs. 53 thru 54; also see Petitioner’s  Exhibit 51).
15.  This project was not classified as a fundraiser which benefited the school.  (See Hearing Transcript, pg. 63).  
16.  There are specific guidelines set forth in Board Policy CFD-R(local) for handling money collected in fund raising activities.  (See Hearing Transcript, pgs. 62 thru 65; also see Petitioner’s Exhibit 51).
17.  Respondent did not comply with the guidelines set forth in the Faculty Handbook or the Board Policy CFD-R(local) in handling the monies collected from students in the fund raising project to help save the Rain Forest (See Hearing Transcript, pgs. 53 and 54 also pgs. 62 thru 65; also see Petitioner’s Exhibits 51 and 54).
18.  This failure to comply with campus guidelines and board policies in handling student monies relative to the events cited in December of 1994 is the second time within one calendar year that Respondent was involved in activities which resulted in the same or similar infractions.  

19.  The specific violations involved in both incidents include but are not limited to failure to follow accounting procedures as set forth in CFD-R(local) and the Faculty Handbook, depositing monies collected from students in her personal checking account and writing checks for those monies in violation of CFD-R(local) and the Faculty Handbook, and failing to provide proper documentation for disbursement of funds for both activities also in violation of CFD-R(local) and the Faculty Handbook.  (See Hearings Transcript pgs. 39 thru 42 and pgs. 62 thru 66; also see Petitioner’s  Exhibits No. 51 and 54).
20.  During the 1993-1994 School Year Respondent failed to follow the “Substitute Notification Procedure” which was written in the Faculty Handbook.  The procedure was verbally reviewed with all teachers in a faculty meeting and on an instructional video which was mandatory for the teachers to view.  The procedure required faculty to contact their Assistant Principal at the teacher’s earliest convenience when they either needed a substitute or had acquired a substitute.  (See Hearing Transcript pgs. 82 thru 83; Pgs. 372 thru 373; also see Petitioner’s  Exhibit No. 54 at Pg. 14).
21.  Petitioner’s system utilized an automated substitute call in system whereby the teachers were given a pin number.  Teachers were required to call an automated number and provide the pin number along with the date they needed to be out and the reason for the absence.  The system then provided the teacher with a job number and the teacher was required to provide the job number to the Assistant Principal as well as the date and reason for their anticipated absence.  (See Hearing Transcript pgs. 374 thru 375).
22.  As a result of the Respondent’s first failure to comply with the substitute procedure, the Assistant Principal, Mr. Monreal, conducted a verbal conference with Respondent at which time he emphasized the importance of her following the procedures established in the Faculty Handbook.  Respondent agreed to follow those procedures in the future.  (See Hearing Transcript pg. 376).
23.  Respondent’s second violation of the substitute procedure occurred on January 11, 1995.  This violation resulted in Mr. Monreal writing a note to Respondent regarding her violation.  (See Hearing Transcript pg. 376; also see Petitioner’s  Exhibit 4).
24.  In response to the written note from Mr. Monreal Respondent advised Mr. Monreal that she did not see why it was important to follow the published substitution policy.  (See Hearing Transcript pg. 378).
25.  The administration’s concern in establishing rules and policies for acquiring substitutes was to help insure that classes had appropriate coverage and supervision in the areas of class work and safety. (See Hearing Transcript pg. 378).
26.  On March 3, 1995 Respondent committed a third infraction of the substitute policy by failing to call Mr. Monreal with information about the substitute that she had requested.  On this occasion the substitute teacher did not show up resulting in Respondent’s class being unsupervised by a teacher for 20 to 30 minutes.  (See Hearing Transcript pg. 379).
27.  As a result of the third infraction Mr. Monreal requested in writing that Ms. Cervantes become involved in explaining to Respondent the importance of following the substitute procedures as set forth in the Faculty Handbook.  (See Hearing Transcript pgs. 380 thru 381; also see Petitioner’s  Exhibit No. 5).
28.  On January 26, 1996 Respondent committed a fourth infraction of the substitute call in policy.  Respondent did not inform Mr. Monreal that she was absent until January 30, 1996. (See Hearing Transcript pgs. 383 thru 384).
29.  As a result of this fourth infraction, Mr. Monreal wrote a note dated January 31, 1996 directing Respondent to see him if she had questions about following the procedures set forth in the Faculty Handbook for acquiring substitutes.  As a follow-up to this written directive Mr. Monreal had a conference with Respondent wherein she once again advised him that she did not see the importance of following the procedures set forth in the Faculty Handbook. (See Hearing Transcript pg. 384; also see Petitioner’s Exhibit 19).
30.  As an additional follow-up to this fourth violation Ms. Cervantes issued Respondent a letter of reprimand and had a conference with Respondent regarding the letter of reprimand.  (See Hearing Transcript, pgs. 74 thru 76;  also see Petitioner’s Exhibit 6).
31.  On March 20, 1995, Respondent failed to follow coding procedures in identifying the reason for personal leave.  (See Hearing Transcript pgs. 83 thru 85; also see Petitioner’s Exhibit 60).
32.  Relative to the March 20th absence, Respondent also failed to follow procedure which required that she obtain supervisor’s prior approval to take personal leave.  (See Hearing Transcript pg. 85).
33.  Ms. Cervantes conducted an investigation and discovered that Respondent had misrepresented the reason for wanting the days of personal leave that she took relative to the March 20, 1995 incident.  (See Hearing Transcript pgs. 85 thru 86).
34.  In addition to misrepresenting the reason for the personal days, Respondent violated Petitioner’s guidelines established in its Handbook for Employees both as to timeliness of request and the form used to request the leave.  (See Hearing Transcript pages. 86 thru 87; also see Petitioner’s Exhibits No. 60 and 61).
35.  On May 8th and 9th, 1995, Respondent miscoded reasons for absence from school for a second time after having been instructed by Ms. Cervantes as to the proper procedures to be used in coding work related injuries.  (See Hearing Transcript pgs. 93 and 95 thru 96; also see Petitioner’s Exhibit 62).
36.  In August 1995, at the beginning the school year Respondent was releasing her class for lunch after the assigned time for them to go to lunch.  Failure of Respondent to send her students to lunch at the assigned time resulted in traffic congestion at the entrance to the cafeteria.  Respondent  asserted that the reason she was sending her students to lunch at the wrong time was because she did not have a clock in her classroom.  (See Hearing Transcript pgs. 97 thru 97).  
37.  At the end of the first six weeks of the 1995-96 school year, Respondent failed to have six grades entered in her grade book for each of her students.  (See Hearing Transcript pgs. 119 thru 120; also see Petitioner’s Exhibit 10, 11, 12 and 13).
38.  Respondent’s failure to have six grades entered in her grade book for each of her students was a violation of Board Policy EIA-R(local) which required six grades be averaged every grading period in order to determine the student’s grade for that six week period.  (See Hearing Transcript pgs. 100 thru 102; also see Petitioner’s  Exhibits 54 and 58 at pgs. 7, 9 and 11).
39.  In September 1995 Respondent and Ms. Cervantes were involved in a conference with the parent of one of the students who received a failing grade for the first six week period, at which time the parent  requested information about why her student had received a failing grade after receiving a progress report, shortly before grades went out that her student was passing.  (See Hearing Transcript pgs. 114 thru 115).
40.  During the parent conference Respondent was unable to provide a reasonable explanation or answer to all of the questions of the student’s parent as to why that student had received a failing grade.  (See Hearing Transcript pg. 115).
41.  In addition to being unable to provide adequate information to the parent, Respondent became angry and hostile in dealing with the parent, raising her voice and walking out of the conference before it had ended.  (See Hearing Transcript pgs. 115 thru 116). 
42.  During the Fall of 1995 Respondent had two other parent conferences related to grading problems.  In both of those instances Respondent had failed to issue progress reports which are mandated by the district when a student is receiving a grade of 70 to 75. (See Hearing Transcript pgs. 117 and 314).
43.  As a result of the improper grading procedure followed by Respondent, Ms. Cervantes instructed Respondent to re-grade her students using the correct number of grades and to submit the corrected grades for each student by October 2nd.  (See Hearing Transcript pgs. 129 and 136 thru 137). 
44.  During the period from September 28th to October 4th , 1995 Ms. Cervantes gave Respondent five directives regarding grades and Respondent failed to comply with any of the five directives.  (See Hearing Transcript pgs. 136 thru 137).
45.  Respondent made 62 grade changes of which 48 were improved grades.  (See Hearing Transcript pgs. 129 thru 130; also see Petitioner’s Exhibit 14).  
46.  In one instance a student’s grade was changed from 65 to 91.  (See Hearing Transcript pgs. 130 thru 131;  also see Petitioner’s  Exhibit 14). 
47.  On two separate occasions in November 1995 parents voiced concerns to Ms. Cervantes that Respondent had used profanity in her classroom.  (See Hearing Transcript pg. 140).
48.  Ms. Cervantes conducted an investigation into the complaints which included conferencing with Respondent and the complaining students.  Respondent admitted to using the phrase “Anglo B****”. (See Hearing Transcript pg. 141).
49.  Attendant to Respondent’s acknowledgment of using the phrase “Anglo B****” in her classes, Ms. Cervantes issued a letter of reprimand citing various violations of Board Policies.  Use of the term “Anglo B****” is prohibited for any purpose in classrooms.  (See Hearing Transcript pg. 146; also see Petitioner’s Exhibits No. 49 and 50).
50.  On December 15, 1995 an Assistant Principal, Robin Neal, wrote Respondent a note addressing her failure to follow procedures established for sending students to the office.  (See Hearing Transcript pgs. 146 thru 147; also see Petitioner’s  Exhibit 17).
51.  Ms. Neal wrote the memo because she noticed a significant number of office referrals from Respondent were not attending the detention that she had assigned them.  (See Hearing Transcript pgs. 299 thru 300).
52.  As additional follow-up Ms. Neal met with the students listed on Petitioner’s Exhibit 17 and determined that they had not been attending detention assigned by Respondent because Respondent had not informed them that they had been given detention.  (See Hearing Transcript pgs. 300 thru 301).
53.  A second problem with referring students to detention arose when Respondent used a single detention slip to refer more than one student.  Campus procedures required that each student sent to detention be referred on one slip. (See Hearing Transcript pgs. 302 thru 303; also see Petitioner’s  Exhibit 17 at pg. 2).
54.  Putting more than one student on a single referral slip violates confidentiality because each student receives a copy of the slip when that student is referred to detention.  (See Hearing Transcript pgs. 303 thru 305; also see Petitioner’s Exhibit 17 at pg. 2).
55.  In February 1997 an allegation arose that Respondent had referred to two Hispanic students as “Lazy Mexicans”.  (See Hearing Transcript pg. 152).
56.  The students gave statements which said Respondent had called them “Lazy Mexicans”. 

57.  Respondent testified under oath that she did not call the students “Lazy Mexicans”.

58.  As a result of the foregoing violations of Board Policy and Campus Rules and Guidelines together with violations of verbal instructions, Ms. Cervantes recommended the termination of Respondent.  (See Petitioner’s  Exhibit 1).
59.  James Smith, Assistant Superintendent for Business and Administration with Petitioner, worked as an Assistant to the Superintendent for Business and Administration with Wichita Falls I.S.D. for approximately nine (9) years prior to working with Petitioner.  (See Hearing Transcript pg. 419). 
60.  Mr. Smith also worked for the Texarkana I.S.D. as a Business Manager for approximately eleven (11) years.  (See Hearing Transcript pg. 420). 
61.  Both of these school districts are similar to Petitioner in terms of policies and demographics.  

62.  Mr. Smith is familiar with continuing contracts and with the general standards in recommending termination of employees working under continuing contracts.  (See Hearing Transcript pg. 420).
63.  In the other school districts where Mr. Smith served as an Administrator, policies and regulations which govern teacher conduct and expectations were similar to those of Petitioner.  (See Hearing Transcript pg. 422 thru 423).  
64.  Both Wichita Falls I.S.D. and Texarkana I.S.D. are continuing contract school districts. (See Hearing Transcript pgs. 428 thru 429).
65.  Mr. Smith is familiar with requirements for terminating a continuing contract employee.  (See Hearing Transcript pg. 433).
66.  Wichita Falls I.S.D. had a policy similar to DFCA(local) setting forth the justifications or causes and the basis of recommendations for terminating continuing contract employees.  (See Hearing Transcript pg. 438).
67.  Respondent and Wichita Falls I.S.D. are similar in many aspects.  (See Hearing Transcript pgs. 482 thru 484).
68.  Repeated failures to follow directives, board policies and guidelines, by a teacher would raise concerns in the Wichita Falls I.S.D. (See Hearing Transcript pg. 484).
69.  Respondent’s conduct in totality, as stated in Petitioner’s Exhibit 1, is  justification for recommending termination of her continuing contract based on DFCA(local) (See Hearing Transcript pgs. 425 thru 426; also see Petitioner’s  Exhibit 10).
70.  Policy DH(E) was adopted as a policy of Petitioner on February 23, 1987 and updated on April 13, 1992.  
71.  A recommendation and/or determination to terminate a continuing contract need only be based on 1 of the 25 items in DFCA(local) provided that the conduct fails to meet the acceptable standards of conduct for the profession as recognized and applied in similarly situated school districts in this state. (See Hearing Transcript pg. 432).
DISCUSSION


The purpose of this hearing was to determine whether or not the conduct of Respondent violated any of the provisions of DFCA(local) thereby warranting our termination.  


The recommendation of Bernadine Cervantes is included as Petitioner’s Exhibit 1 herein.  In that recommendation Ms. Cervantes points out six violations of the DFCA(local) which she believes Respondent is guilty of.  Those violations are set forth in the first paragraph of Petitioner’s Exhibit 1 and will be the basis or outline for the discussion of the evidence presented at the hearing.


The first assertion made by Ms. Cervantes is that Respondent violated DFCA(local) Item No. 2, which states “Disorderly Conduct during the school day, including the excessive use of abuse and/or foul language”. 

The events which Ms. Cervantes uses to support her assertion that Respondent is guilty of violating this provision include the use of the term “Anglo B****” in her classrooms and the alleged derogatory comment made to two Hispanic students in referring to them as “Lazy Mexicans”.  The Findings of Fact relative to these two occurrences are Nos. 47 thru 49 inclusive and Nos. 54 thru 56 inclusive.


Respondent admitted to using the term “Anglo B****” in her classroom in an attempt to establish a scenario for writing a paper on avoiding violence.  As a result of admitting the use of that term she was given a letter of reprimand which was included in her personnel file with the school district.  She was also advised that the administration at her campus considered that term to be unacceptable for use in classroom settings.  During the testimony by Respondent she made no attempt to refute the administration’s position that the use of this term is inappropriate in a classroom setting.  


As to the allegations that Respondent called two Hispanic students “Lazy Mexicans” the evidence was inconclusive. The use of that term would certainly be a racial slur if in fact Respondent had said those things to the students.  The testimony received live at the hearing was to the effect that the student asserted that the comments had been made and Respondent testified that she never said those things to the female students.  On further cross-examination by Petitioner’s attorney, Respondent testified under oath that she had never made any racially disparaging remarks to students during the entire time that she had been employed Petitioner.  Petitioner then went forward to impeach Respondent with testimony given under oath in a deposition given in another matter between Petitioner and Respondent.  The fact that Petitioner was able to impeach Respondent on her assertion that she had never made racial disparaging remarks goes to the weight of Respondent’s testimony in this hearing, but still leaves some question in the mind of the Hearing Examiner as to whether or not she actually referred to the Hispanic students as “Lazy Mexicans”.  


What did happen was that Respondent allowed feelings of preferential treatment to arise between herself and these two Hispanic students and did nothing to allay the students’ feelings that she was treating them differently than she treated the other students in the classroom.


Based on Respondent’s failure to refute the assertions of Petitioner relative to the use of the term “Anglo B****” I can only conclude that Respondent did in fact use that term and that the use of that term is a violation of sub-part 2 of DFCA(local).


The next three violations of DFCA(local) asserted by Ms. Cervantes to support her recommendation to terminate Respondent will be discussed together.  Those sections include sub-part 4 “Repeated Failure to Comply With Official Directives or Established Board Policies”; Sub-Part 5 Repeated Failure to Follow Established Written Campus Rules and Guidelines Approved by the Principal and the Campus Level Planning and Decision Making Committee”; and Sub-Part 6 “Repeated Failure to Correct Deficiencies Pointed Out in Written Formal Evaluations or Communications”.  The evidence received to support the assertions of Petitioner that Respondent in fact violated those sub-parts of DFCA(local)  include failing to properly handle and account for funds collected from students, failing to follow written guidelines for acquiring substitute teachers, failing to properly code personal leave time, failing to follow the published schedule for sending her students to lunch, failing to follow written guidelines and verbal directives for grading her students, and failing to follow written guidelines and policies for referring students to detention.


The Findings of Fact relative to Respondent’s handling of funds collected from students are Nos. 5 thru 19 inclusive.  In February of 1994 Respondent received permission for a field trip to see “The Secret Garden”. The field trip included approximately 100 students from Respondent’s class and the class of Ms. Mondragon.  Respondent collected monies directly from students but did not deposit those monies with the school contemporaneously with collecting them.  The Faculty Handbook  has an established policy which requires that monies collected from students be deposited daily with the school secretary.  The money collected from each student was $6.00 for a total of $600.00 and the costs of the show was $4.08 per student leaving a balance of $192.00 after the tickets were paid for.  That $192.00 had not been accounted for as of the date of the hearing.  Respondent asserted at the time the events took place that she had used the money to provide lunches for the children.  Ms. Mondragon told Ms. Cervantes that none of the lunches for her students were provided by Respondent.


Respondent was counseled about how she had mishandled the monies collected for this field trip at the time that these events took place.  After having been counseled Respondent allowed her students to participate in a fund raiser to save the rain forest.  Once again, Respondent failed to deposit the monies timely with the school and some of the monies were deposited in Respondent’s personal bank account following which Respondent issued checks for the payment of invoices for shirts purchased for the project.  Depositing monies in Respondent’s personal checking account and writing checks for invoices are both violations of written policies in CFD-R(local) and the Faculty Handbook. 


During her testimony Respondent did not make any attempt to refute the evidence that was offered by Petitioner as to her mishandling of funds in these two incidents.  Because the policies were written and established  prior to the 1994 school year and Respondent had worked for Petitioner for approximately 30 years, I must assume that she was familiar with those policies.  Based on that assumption I can only conclude that Respondent’s handling of funds in the second instance relating to the Rain Forest project is a violation of  sub-parts 4, 5, & 6 DFCA(local).

Petitioner’s assertion that Respondent failed to follow established procedure for acquiring substitute teachers is discussed in Findings of Fact Nos. 20 through 30 inclusive.  Those Findings of Fact cover 4 incidents which relate to Respondent failing to give required notification of acquiring substitute teachers for her classes.  Rather than detailing each event I will simply state that after the first occurrence each of the next 3 occurrences, if true would constitute a repeated failure by Respondent to comply with directives, follow established written campus rules and guidelines and failure to correct deficiencies pointed out in communications.  All of the infractions are of a similar nature in that Respondent failed to notify her Assistant Principal when she was acquiring substitute teachers to cover her class.  After the fourth occurrence her Principal, Ms. Cervantes, issued a letter of reprimand that is included in her personnel file with Petitioner.

Once again, Respondent failed to address any of the testimony that was offered by Petitioner in establishing these violations of policies and procedures. The only evidence in the record is to the effect that in fact Respondent did repeatedly failed to follow the established policies and procedures after both written and verbal communication advising her that she needed to comply.  Based on this unrefuted evidence I can only conclude that Respondent has violated sub-parts 4, 5 & 6 of DFCA(local) relative to her repeatedly  failing to follow established and published procedures for acquiring and using substitute teachers.  

Petitioner’s assertion that Respondent failed to follow established policies and guidelines for coding her personal absences from school is discussed in Findings of Fact 31 through 35 inclusive.  Once again the procedures and policies regulating coding personal absences from the school are covered in a district publication known as Handbook for Employees.  Since Respondent had been a teacher with Petitioner for such a long period of time prior to these events, I can only assume that she has been exposed to all of these procedures and policies during her tenure with Petitioner.  Respondent did not address the evidence brought forth by Petitioner in asserting that she had violated the policies and procedures established for coding her personal leave time, therefore the only evidence before the Examiner is that Respondent did violate those policies and procedures.  Because these violations occurred on more than one occasion after having been discussed with Respondent they constitute a repeated offense as covered in sub-parts 4, 5 & 6 of DFCA(local).  


The next general violation alleged by Petitioner through Ms. Cervantes is a violation of sub-part 7 of DFCA(local) which says “repeatedly and continued neglect or incompetence in the performance of duties”.  As evidence of Respondent’s violation of this sub-part, Petitioner has cited Respondent releasing her students for lunch at the wrong time at the beginning of the 1995 school year and Respondent’s failure to abide by district and campus guidelines for grading her students. 


The evidence about releasing her students to lunch at the wrong time in my opinion did not constitute a violation of sub-part 7 of DFCA(local).  This problem was caused by Respondent not having a clock in her room and Petitioner acknowledged that once that fact was brought to light a clock was provided for Respondent’s room.  Apparently after the clock was provided the problem went away.  


The assertion that Respondent failed to follow policy and campus guidelines for grading her students is discussed in Findings of Fact 37 through 46 inclusive.  Petitioner asserts that Respondent failed to have the proper number of grades and failed to average the grades she did have to determine each student’s reported grade for the first 6 weeks grading period in the Fall of 1995.  The grading requirements are established in Board Policy EIA-R(local) which required 6 grades be averaged to determine each student’s grade.  At the time grades were reported, Respondent did not have 6 grades in her grade books for all of her students.  She had ungraded material from each student at the time the grades were reported but had not completed grading the material and entering those grades into her grade book.  As a result of not following the district policy for grading each student, she was instructed by Ms. Cervantes to regrade the students that she had in her classes for that period of time.  This instruction resulted in 62 grades being changed of which 48 grades went up.  The most flagrant abuse cited was an example of one student going from a 65 to a 91.  When  the grades were not properly reported, Ms. Cervantes issued 5 different  directives to Respondent about getting the regrading of her students accomplished and turned in by a date certain.  All 5 of the directives from Ms. Cervantes were violated by Respondent.


In her testimony, Respondent did not even address the situation with the grades and the improper grading technique used during the first 6 weeks of the Fall Semester of 1995.  Because Respondent did not address the evidence put on by Petitioner and their case in chief, the only evidence before the Examiner is that Respondent did fail to follow Board Policies for grading her students.  The only conclusion that I can draw from this is that Respondent has violated sub-part 7 of DFCA(local) in that she was incompetent in the performance of her duty to grade her students.  


The final example used by Petitioner to establish Respondent’s violation of sub-part 7 of DFCA(local) involved Respondent’s failure to comply with established policies and procedures for referring students to detention.  The complaints that Petitioner has about Respondent’s referral of students to detention are that Respondent failed to use the proper procedure of sending one referral for one student and that Respondent failed to notify some of her students when they were referred to detention.  Once again this testimony which is covered in Findings of  Fact 49 through 53 inclusive, was not addressed by Respondent in her testimony before the Hearing Examiner.  Since Respondent made no attempt to refute the evidence put on by Petitioner the only evidence that the Examiner can consider is that of Petitioner  which is to the effect that Respondent did in fact fail to follow established policies and guidelines for referring her students to detention.  I do not find that this failure necessarily demonstrates incompetence in performing duties on behalf of Respondent.  No one event seems fatally serious if taken as an isolated event  but when added to all of the other violations that have been uncontested by Respondent, Petitioner   does show an incompetence on the part of Respondent in performing her duties in total.  


Finally, Petitioner brought forth Mr. Smith to testify that he is familiar with the accepted standards of conduct for the profession in the Wichita Falls I.S.D.  Mr. Smith testified that the total behavior complained of Ms. Cervantes’ Recommendation for Termination would cause concern in the Wichita Falls I.S.D.  Mr. Smith also testified that parts of the conduct complained of would be unacceptable in the Wichita Falls I.S.D.  Mr. Smith’s testimony is included in Findings of Fact No. 59 through 71 inclusive.  Mr. Smith also testified about the similarities in situation of Wichita Falls I.S.D. and Petitioner.

The most significant part of Respondent’s case in my opinion was her failure to put on any kind of a case in defense of the allegations and assertions by Petitioner save and except addressing the use of the term “Anglo B****” and the allegations that she had made improper racial remarks to two Hispanic students.  All of the rest of the assertions and allegations by Petitioner went completely unaddressed and unrefuted during the entire hearing.  If I disregard all the testimony about the use of the term “Anglo B****” and the racially improper comments there is still a substantial amount of evidence that Respondent failed to follow established Board Policies, the Faculty Handbook and Employee Handbook during the 1994-1997 period of time that she was employed as a teacher at South Park Middle School.  

CONCLUSIONS OF LAW

After considering the record, the exhibits, the live testimony, the arguments of counsel and the written proposed Findings of Fact and Conclusions of Law submitted by both parties together with the applicable law, in my capacity as Independent Hearing Examiner, I make the following Conclusions of Law: 

1.  This hearing was properly requested in compliance with §21.253 of the Texas Education Code.

2.  This Hearing is authorized by Chapter 21, Sub-Chapter F of the Texas Education Code.
3.  Chapter 21, §21.156 of the Texas Education Code provides, inter alia: 
(a) a teacher employed under a continuing contract may be discharged 

at any time for good cause as determined by the Board of Trustees,

good cause being the failure to meet the accepted standard of 

conduct for the profession as generally recognized and applied in

similarly situated school districts in this state

Under this section of the Education Code local School Districts are authorized to 

terminate a continuing contract employees for cause.

4.    Petitioner has established that Respondent is guilty of violating sub-parts 2, 4, 5, 6, 7 

and 25 of Board Policy DFCA(local) and DHCE as follows:  


Respondent  violated Board Policy DHCE and DFCA(local) as follows:

(a)  By not following established procedure in accounting for all funds

committed to her charge and not conducting her financial business

with integrity.

(b)  By behaving in an unprofessional manner in parent conferences.

(c)  By intentionally exposing her students to disparagement through her

failure to compute and report accurately their grades.

(d)  By making inappropriate statements in her class instruction (“Anglo B****”).

(e)  By allowing animosity and feelings of distrust and partiality in the 

treatment they received to come into existence and continue to increase

between herself and select students.

5.  As a result of establishing these violations Respondent has shown that good cause exists 

to support the recommendation to terminate Respondent.

       6.    Respondent has failed to meet the standard of conduct for the profession as generally 

recognized and applied in similarly situated school districts throughout the State of Texas.

RECOMMENDATION
Based on the foregoing Findings of Fact, Conclusions of Law, and the transcript and exhibits 

entered in this hearing, in my capacity as  Independent Hearing Examiner I recommend that the decision of the Corpus Christi Independent School District to terminate Jimmie Butler be upheld and implemented. 

SIGNED this ________ day of October, 1997.






  
________________________________


       JUERGEN KOETTER

       Independent Hearings Examiner
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