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RECOMMENDED ORDER

This is a recommended order by the undersigned certified hearing examiner under Section 21.251 et. seq. of the Texas Education Code.  An evidentiary hearing was held at the offices of the Petitioner on March 3-4, 1997.  After considering the evidence and the arguments of counsel, the undersigned makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1.
Karen DeBoer was employed as a teacher by the Dallas Independent School District ("DISD") under a term contract dated April 1, 1996.  The contract provides for employment for Ms. DeBoer as a teacher for the 1996-97, 1997-98, and 1998-99 school years.


2.
Ms. DeBoer was assigned to teach 7th Grade Texas History at Pearl C. Anderson Learning Center for the 1996-97 school year.


3.
Ms. DeBoer's supervisor is Wilber C. Williams, Principal of Pearl C. Anderson Learning Center.


4.
On October 7, 1996, Mr. Williams placed Ms. DeBoer on administrative leave with pay pending the outcome of an investigation into allegations of potential misconduct.  Mr. Williams's decision was approved by Robby V. Collins, Special Assistant to the General Superintendent - Operations for the DISD.


5.
Ms. DeBoer was placed on administrative leave with pay for allegedly calling one of her students, Danielle B., a "nigger".


6.
Mr. Williams conducted an investigation into the allegation with the assistance of Jack McVay, an investigator employed by the DISD.


7.
After conducting the investigation, Mr. Williams determined that the allegation was true and concluded that the alleged misconduct justified good cause for termination.


8.
On January 8, 1997, Mr. Williams sent Ms. DeBoer a letter informing her that he was recommending that the Board of Trustees terminate her employment for good cause under DISD Board Policy DFBA (Local).


9.
Mr. Williams's recommendation was approved by Robby V. Collins, Special Assistant to the General Superintendent, Operations for the DISD.


10.
Board Policy DFBA (Local) was issued on October 23, 1995.  It provides the definition by the Board of Trustees of good cause for termination of employment of DISD employees.


11.
Ms. DeBoer requested a hearing before a certified hearing examiner by notice received by the Texas Education Agency on January 14, 1997.


12.
The Petitioner failed to prove by a preponderance of the evidence that Ms. DeBoer called Danielle B. a "nigger".


13.
Because Petitioner failed to prove by a preponderance of the evidence that Ms. DeBoer committed the alleged misconduct, Ms. DeBoer is not in violation of any of the provisions of Board Policy DFBA (Local).

CONCLUSIONS OF LAW

1.
The DISD's Board of Trustees may terminate Ms. DeBoer's term contract and discharge her from employment at any time for "good cause as determined by the board".  Tex. Educ. Code Section 21.211.


2.
The DISD's Board of Trustees has predetermined "good cause" to terminate employment in its Board Policy DFBA (Local).


3.
A teacher may request a hearing after receiving notice of a proposed decision to terminate the teacher's term contract before the end of the contract period.  Tex. Educ. Code Section 21.251.


4.
The Texas Education Code does not prescribe the form for a notice of proposed termination of term contracts, nor does it dictate that the notice must come from the Board of Trustees.


5.
Ms. DeBoer timely requested a hearing under Section 21.253 of the Texas Education Code.


6.
The hearing examiner has jurisdiction to hear this matter and issue findings of fact and conclusions of law.


7.
Because the Petitioner has failed to show "good cause' for termination under its policy, Petitioner cannot terminate Ms. DeBoer's term contract under Section 21.211 of the Texas Education Code.

DISCUSSION

Petitioner's evidence of the alleged misconduct consisted of the testimony of six 7th graders from Ms. DeBoer's 8th period Texas History class.  These students all testified that Ms. DeBoer called Danielle B. a "nigger".  Ms. DeBoer vehemently denied making the statement.  The testimony of the children, however, was ultimately insufficient because of serious inconsistencies in the stories told by the students as to critical facts.  The students were inconsistent, unclear and uncertain as to the day of the week of the alleged remark, no student could establish the date of the alleged remark, and the students were remarkably inconsistent as to whether the remark was directed at Danielle B., the entire class, or both, whether one or two statements were made, and the content of the alleged statement.  For example, Danielle B. testified that she was sitting down in her seat when the remark was made, but other students testified that Danielle B. was up from her seat, walking around the room.  Danielle B. further testified that Ms. DeBoer made two statements, first calling the entire class "niggers" and then calling her a "nigger".  Other students failed to confirm that Ms. DeBoer had called the entire class a "nigger" and differed as to what Ms. DeBoer allegedly called Danielle B.


Other significant evidence cast doubt on whether the remark was made.  Although the students were unclear as to the date of the incident, Mr. Williams was certain that the allegation was first reported to him after the date of the parent/teacher conferences on September 30, 1996.  He testified that the conferences were held the evening of September 30, 1996 and that a day or two after the conferences, Danielle B. and her mother came to his office and told him about the alleged remark.  Ms. DeBoer testified that Danielle B. and her mother both came to the parent/teacher conference on the evening of September 30, 1996 and discussed Danielle B.'s low six weeks grade.  During this conference, neither Danielle B. nor her mother discussed the remark with Ms. DeBoer.  If Ms. DeBoer had called Danielle B. a "nigger" on a date before the parent/teacher conference, and if Danielle B. had told her mother about the remark that same day (as she testified), it seems unlikely that Danielle B. and her mother would not mention the remark to Ms. DeBoer at the parent/teacher conference and would not report the incident sooner.  Further, if Ms. DeBoer had called Danielle B. a "nigger" and, in fact, had called the entire class "niggers", it seems unlikely that the students would not have reported the remark when it was made.


Also, Mr. Williams's testimony about whether the remark constituted good cause for termination was confusing and cast doubt on whether it would constitute good cause.  Mr. Williams testified that if Ms. DeBoer had admitted making the statement and apologized for it, he would have recommended a reprimand rather than termination.  Thus, according to Mr. Williams, Ms. DeBoer would not have been recommended for termination if she had simply admitted making the remark (whether she did or not).  The remark itself is either good cause to terminate or it is not good cause to terminate.  Whether the employee admits to the remark does not seem particularly relevant and confuses the issue of whether the remark constitutes good cause for termination.


In sum, after evaluating and reviewing all of the evidence, the examiner was not convinced by a preponderance of the evidence that Ms. DeBoer made the alleged remark.  Accordingly, the examiner recommends that the DISD Board of Trustees reject the recommendation to terminate Ms. DeBoer's employment and reinstate Ms. DeBoer to her previous position.

RECOMMENDATION

The examiner recommends that the DISD Board of Trustees reject the recommendation of the administration to terminate the term contract of Karen DeBoer and that Ms. DeBoer be reinstated to her previous position.


SIGNED ON this ___ day of April, 1997.





__________________________________





David Jed Williams





Certified Hearing Examiner
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