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DECISION OF THE HEARING OFFICER

Background
Boyd Independent School District (the “District”) employed Kim McGilvray (“Ms. McGilvray”) as a teacher in 1996 - 1997.  She had a one-year term contract and taught physical education for the 4th, 5th, and 6th grade students.

On October 9 and 10, 1996, a Wise County juvenile probation officer (“Officer Wheat”) was to present six 1-hour programs to the 6th grade students on a topic named “Choices,” dealing with peer pressure and decisions they might be confronted with on gangs, drugs, alcohol and other matters.  It was a talk that he gave to other schools in Wise County.  

Sometime during the week before the talk, Ms. McGilvray prepared a list of 6th grade students whom she thought the probation officer should be aware of because of what she perceived to be the “attitude” problems of those students.  In this regard, she identified 42 students who fell into this category out of 119 6th grade students.  On the list she made a general notation that they were “thoughtless, disrespect [sic], rude, selfish, uncaring.”  This was despite the fact that a number of them had just received conduct grades that indicated just the contrary. 

A week or so before the scheduled talk, she mentioned to the principal that she was preparing a list.  It was a brief conversation, one from which he thought she was going to perhaps identify five or six students and the list would be presented to him for consideration.  
On the morning of October 9th, just prior to the officer’s first talk, Ms. McGilvray gave the list to a fellow teacher with instructions that she deliver it to the probation officer.  Upon reading Ms. McGilvray’s comments on the list concerning more than 30 percent of the 6th grade student body, the teacher to whom she gave the list became distraught.  She showed the list to a teacher’s aide who then released it to a friend who was a parent of one of the children on this list.  The teacher then turned the list over to the principal.  Word spread about the list to the parents of the children on the list and quickly became common knowledge throughout the town and the District.  The probation officer canceled his presentations. 

Angry parents immediately started meeting among themselves, with the principal, superintendent, and school board members over the next several days.  The superintendent began an investigation.  Emotions of the involved parents ran high during the investigation process and their feelings were further exacerbated when a Dallas/Fort Worth television station did a story on the situation and publicized the list on the evening news.

Almost all of the parents of students on the list sent letters to the District expressing their displeasure and demanding that their child be taken out of Ms. McGilvray’s class and/or that she be terminated.  This event became a major dispute in the small community of Boyd and further polarized parents, teachers and school board members who had experienced two other major, divisive disputes in the previous three or four years.

  
On November 19, 1996, Ms. McGilvray was informed by the District that her term contract had been proposed for termination for good cause.  Specifically referenced as grounds for such were violations of the students’ right to privacy, District policies concerning student confidential information, violations of the Family Educational Rights and Privacy Act (“FERPA”), and performing acts which a person of ordinary prudence under the same or similar circumstances would not have performed and which were not within her assigned duties or responsibilities.  She was also advised that her effectiveness as a teacher had been diminished to an extent inconsistent with her continued existence as a teacher with the District.

Ms. McGilvray contested the proposed termination  and a certified hearings examiner was assigned to this matter pursuant to § 21.251 et seq. of the Texas Education Code.  A hearing on the merits was held on February 24-26, 1997, at the Region XI Education Service Center in  Fort Worth, Texas.  There were 16 witnesses from which 684 pages of testimony was received:

A.
For BISD:

1.
Melody Richardson -
language arts and social studies teacher for 4th and 6th grades who received list from Ms. McGilvray to deliver to probation officer

2.
Cheryl Tidwell -
parent of child on the list who obtained list from teacher’s aide and began circulation of it in the community

3.
Cynthia Dodson -
math, science and health teacher for 4th and 6th grades

4.
Angela Rice -

parent of child on the list who was also a teacher from Azle ISD

5.
William Daniels -
intermediate school principal

6.
Lorie Pack -

parent of child on the list

7.
Perry Carter -
parent of child on the list

8.
Pamela Kemp -
5th grade math and science teacher

9.
Larry Enis -

superintendent

B.
For Ms. McGilvray:

1.
Brenda Martin -
music teacher

2.
Jerry Howard -
high school principal

3.
Paula Tolle -

librarian

4.
David Autry -
former school board president

5.
Kim McGilvray -
respondent who was also called as adverse witness

6.
Cynthia Smith -
parent of student whose name was not on the list

7.
Julie Mills -

parent of child on the list


Synopsis of Decision
Resolution of this matter is clouded by the apparent good intentions of an experienced, capable teacher, the unintended dissemination of the list to the general public, and existing tensions within the District due to previous emotional and politically divisive curriculum and personnel issues.  Putting aside the intentions, motivations and heightened reactions of all involved, student privacy rights in this instance were violated in such a manner as to warrant Ms. McGilvray’s termination for good cause.  Even had the list been delivered directly to Officer Wheat without anyone other than he and Ms. McGilvray knowing its contents, a significant breach of federal law and District policy relating to confidential student information would have still occurred.  The fact that the list and its inflammatory comments that could easily anger parents and students alike became public only made matters worse.

Ms. McGilvray was a good teacher who thought she could assist Officer Wheat in his presentation by telling him about a number of students in the 6th grade whom she thought had an attitude problem which she felt needed to be addressed.  But her opinion was not one founded on a consensus of the classroom teachers of these students. There was virtually no consultation with the teachers who daily spent more time with those students themselves than she about the composition of the list or the characterizations of the behavior of those students.  

While I do not find her acts to be motivated by a malicious intent to harm anyone, her actions nevertheless reflected a gross error in judgment.  The privacy rights of the students involved and the steps that a teacher or administrator must take to protect them were well known, or should have been, by all teachers, administrators and even parents within the District.

The list was an educational record that contained personally identifiable information concerning the students.  It was not a record that was intended to be kept in Ms. McGilvray’s sole possession.  Officer Wheat was neither a substitute teacher for Ms. McGilvray nor was he a school official entitled to have access to the list without parental permission.  Moreover, there was no legitimate educational purpose or professional purpose that would have been served by the release of the list to the officer.

Ms. McGilvray, likely motivated by the best of intentions to try to correct a problem she perceived with some of her students, exercised extremely poor judgment in a number of respects surrounding the list.  She made very critical, personal comments of a nature about the students’ “attitudes” that, unless kept private, were likely to provoke animosity toward her.  Setting aside for the moment the propriety and efficacy of Ms. McGilvray even preparing such a list, she not only failed to seek permission from those parents to release the list to Officer Wheat, but she never took the initiative to first contact the parents to help her with any problems she was apparently having with their children. Finally, she never even considered presenting the list to her principal prior to release, a step which would have likely prevented everything.  Consequently, she failed to maintain the confidentiality of the records of 42 students.

The fact that the list never made it to Officer Wheat does not benefit Ms. McGilvray in this instance.  Although the actual physical release occurred as a result of actions by a teacher’s aide and a parent of one of the students, it is just as likely that this highly sensitive information would have become known to the general public in some other manner because District policies were not followed by Ms. McGilvray. 

When Ms. McGilvray’s actions became public knowledge and the list received wide-spread distribution among the parents of students on this list, the reaction was major and almost uniformly critical.  A number of students on the list were angry and concerned about how they could trust and relate to her if she remained as a teacher.  Consequently, Ms. McGilvray’s effectiveness as a teacher within the District was for all practical purposes eliminated or severely diminished as a result of the events in question to the point where her presence would have been a major disruption of the learning environment.


Relevant Testimony and Findings of Fact
After due consideration of the evidence submitted by the parties and joint stipulations, as well as the matters officially noticed, in my capacity as a duly appointed Hearing Examiner, I note the following relevant evidence and make the following Findings of Fact:


General Information
1.
Ms. McGilvray has taught for 14 years.  (Tr. 546).  She started as a 4th grade teacher in the District in 1987 and for the past 9 years has been a physical education teacher for students in the kindergarten through 6th grade levels.  (Tr. 547; Resp. Ex. 1).  She was employed by the District in 1996 - 1997 with a one-year term contract.  (Pet. Ex. 1).  Paragraph 5 of the contract provides that the “[e]mployee shall comply with, and be subject to, state and federal law and  District policies, rules, regulations and administrative directives as they exist or may hereafter be amended. . . .”
2.
She typically taught six P.E. classes a day that consisted of several grades within each class.  (Tr. 550).  Her District teacher observation/evaluation records indicates that she had been consistently rated as an outstanding to excellent teacher.  (Tr. 577; Resp. Ex. 3-10).  

3.
Her husband has been on the District school board for the past four years.  (Tr. 557).


Knowledge of District Policies Concerning Student Records
4.
Prior to October 9, 1996, she does not recall receiving any special instruction by the District concerning its policy with regard to students’ records and privacy rights with respect to them.  (Tr. 548).  Such specific instruction, if any, may have occurred during the 1994-1995 school year after there was an incident over the use of information from the student directory for an independent mailing.  After that dispute arose, all of the parents and teachers in the District were informed that parents must sign releases if the students’ names were to be released to the public in any manner.  (Tr. 390-391).     

5.
Ms. McGilvray chose not to teach in 1994-95.  (Tr. 391).  Although not teaching when the above-mentioned dispute arose, she was aware of the problems that can arise when student records or information from them are released without parental approval.  (Tr. 612-615).  On April 3, 1994, she wrote a “to whom it may concern” letter about a pending curriculum dispute.  In it she also took occasion to be very critical of the District about an inappropriate release of her children’s names and addresses for the independent mailing and the horrible things that could potentially occur from a breach of a student’s privacy.  (Tr. 610-611).


District Policies and Standards of Conduct
6.
During the relevant time here involved, Ms. McGilvray possessed a copy of the District’s 1996-97 Personnel Handbook which incorporates into it language from District Policy DH (Local) (E).  (Pet. Ex. 4).  In prefatory remarks, it states:

Employees are expected to observe the following standards of conduct:

Recognize and respect the rights and property of students and co-workers and maintain confidentiality in all matters relating to students and co-workers.

. . .

All employees, as public servants, must follow the Code of Ethics and Standard Practices for Texas Educators, which is reprinted below:

Principle IV: Ethical Conduct towards Students

1.  
. . .

2.   
. . .

3.
The educator shall not reveal confidential information concerning students unless disclosure serves professional purposes or is required by law.
7.
A number of the relevant District policies and other provisions are found in Petitioner’s Exhibit 3, and are set out below.  

A.
District Policy FL (Legal) in effect in 1996-97 addressed issues about student records.  Referencing the provisions of Family Education Rights and Privacy Act, 20 U.S.C.A. § 1232g (Supp. 1997) (“FERPA”) and 34 C.F.R. 99.3, it says that “education records” are: 

[t]hose records, files, documents and other material that contain information directly related to a student and are maintained by an education agency or institution or by a person acting for such agency or institution.

The term “education records” does not include:

(1)
. . .

(2)
records made by District personnel that are kept in the sole possession of the maker and are not accessible or revealed to anyone other than a temporary substitute for the maker of the record.

(3)
. . .

(emphasis added)

B.
In the first paragraph on page 3 of District Policy FL (Legal), it addresses who may view education records without a parental release when it explicitly provides: 

Personally identifiable information in education records shall not be released without the written consent of the student’s parents, except to the following:

1.
School officials, including teachers, who have legitimate educational interests.  An administrator, nurse, or teacher is entitled to access to a student’s medical records maintained by the District for the reasons determined in District Policy.
(emphasis added).  The other nine defined categories of persons set out in this section of the District’s Policy on “Access by Other Persons” are not applicable in this instance.

Secondly, with regard to what constitutes a “legitimate educational interest,” at page 3 of District Policy FL (Local) it specifies that school officials have a legitimate educational interest in a student’s records when:

[t]hey are working with the student; considering disciplinary or academic actions, the student’s case, or an individual education plan for a student with disabilities; compiling statistical data; or investigating or evaluating programs. 
Thirdly, on page 4 it addresses the necessary specificity required for a release of students’ education records when it states:

[t]he parent shall provide a signed and dated written consent before the District discloses personally identifiable information from a student’s education records to any individual, agency or organization other than the parent, the student, or those listed above.  Such consent shall specify the records to be released, the reason for such release, and to whom the records are to released. 
C.
District Policy FL (Local) (E), provides a notice of parent and student rights under FERPA.  It reiterates what was defined above concerning school officials with legitimate educational interests.  On page 2, it also reaffirms that materials are not considered to be educational records when they are teachers’ personal notes on a student that would be shared only with a substitute teacher.  

(emphasis added).

D.
Finally, District Policy DH (Local) (E) addresses employee standards of conduct and sets forth the full text of the Code of Ethics and Standard Practices for Texas Educators.  Several of the relevant principles are:

Principle IV.

1.
The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy.

2.
The educator shall not intentionally expose the student to disparagement.

3.
The educator shall not reveal confidential information concerning students unless disclosure serves professional purposes or is required by law.

. . .

Principle V.

1.
The educator shall make reasonable effort [sic] to communicate to parents information which should be revealed in the interest of the student.


Why She Believed the List was Proper
8.
Concerning the above provisions, Ms. McGilvray did not believe she had done anything wrong.  She testified that the students’ rights of privacy on confidential information, in her mind, related primarily to matters concerning their grades.  She and others knew that you had to have parental release for a school to release the names of honor roll students to the newspaper.  (Tr. 161).  She did not believe the list was an educational record because it was similar to personal notes teachers frequently make with respect to observations of their students throughout the year and which do not come within such privacy rights.  (Tr. 37, 576-577).  She also felt that it was permissible to release the list to Officer Wheat because he was a school official or an agent of the District on that occasion.   (Tr. 37-38, 636, 645).


Why She Created the List
9.
On September 25, 1996, the principal advised the 6th grade teachers that a Wise County juvenile probation officer would be on campus to conduct morning programs on October 9th and 10th.  (Pet. Ex. 11).  It is undisputed that Ms. McGilvray did not request a probation officer to be present nor did she make arrangements for the visit.  There were to be six sessions of approximately one hour each over the two-day period to be led by Officer Wheat.  It was anticipated that there would be 20-22 students in each class.

10.
Officer Wheat, Ms. McGilvray, and another teacher at the school, Melody Richardson, were members of the same church.  (Tr. 54).  They talked very generally about the students on a Sunday prior to his scheduled presentations.  (Tr. 54-55).

11.
Ms. McGilvray was concerned about the troublesome attitude that some 6th grade students were displaying early in the school year.  (Tr. 579-582).  She expected 6th graders to have “spring fever” from December up through spring break, but not during September and October.  (Tr. 579-582).  Her conclusions came from observations of the students while they were on the playground, at recess, in the hallways or at morning assembly.  (Tr. 280).

12.
She told one of the classroom teachers during the first week of the school year that this was one of the worst classes she had ever taught.  (Tr. 160).  That classroom teacher testified that she did not believe they were acting badly.  (Tr. 183).   Ms. McGilvray also talked to the music teacher and the librarian at her school about what she believed to be the students’ poor behavior shortly before the incident.  (Tr. 252, 489).  The music teacher concurred that her students had never acted so badly.  (Tr. 252).  Ms. McGilvray told that music teacher that she was anxious for Officer Wheat to talk to them and that she had prepared a list of the students who needed to be targeted for him.  (Tr. 254).  On the day before the first presentation, Ms. McGilvray had the same type of conversation with the librarian.  (Tr. 482). 

13.
When she first talked to the principal about the Officer Wheat’s upcoming presentation, it was nothing more than a very brief, general conversation between them in the gymnasium.  (Tr. 30).  She mentioned nothing about the names or number of the students that she was considering for the list.  (Tr. 596).  Because of the nonspecific nature of the conversation, the principal believed that she was preparing a list that might deal with five or six students who might have had a run-in with the law or juvenile authorities.  (Tr. 218).

14.
The principal expected to receive a copy of that list for his review after she finished it.  (Tr. 231).  He did not specifically tell her that she needed to send him the list because he assumed that all teachers knew about the release requirements for such confidential student information.  (Tr. 233, 237).  He said that had the list first been presented to him before its release, upon seeing its contents, it would have “died in his desk.”  (Tr. 231).


The Contents of the List
15.
There were 119 students in the 6th grade.  Her list contained the names of 42 of those students.  (Pet. Ex. 2; Tr. 21).  She selected those students from the classes of six teachers—Ms. Dodson, Ms. Miles, Ms. Smith, Ms. Roberts, Ms. Joyce, and Ms. Kemp.  After listing the names of the students, Ms. McGilvray made a general notation that pertained to all of the students by saying that they were “thoughtless, disrespect [sic], rude, selfish and uncaring.”  

16.
She placed a star by 15 of those names, along with a notation on the list without further explanation, that those students were considered to be “extra special.”  (Pet. Ex. 2).  The tenor of the list was critical of all of the students.  Because of the lack of explanation as to what was meant by “extra special,” one could easily  infer that the 15 students were the most thoughtless, disrespectful, rude, selfish and uncaring of the forty-two, which could easily further anger the parents of those particular students.  (Pet. Ex. 5-45; 5A-23).  Ms. McGilvray, however, said that what she meant by a star was that they were otherwise very good students but who were simply having attitude problems at the time.  (Tr. 25).


No Conduct Verification with Other Teachers
17.
Setting aside for the moment the issue of the propriety of the list, she made little or no effort to talk with any of the classroom teachers about the conduct of the students prior to making the list.  This was a gross error in judgment in light of the fact that the list was intended to be released to a member of the law enforcement community in Wise County.  The comments, as phrased, could be interpreted by the officer, or anyone else for that matter, as being the general opinion of all of the teachers as to the students, not just that of Ms. McGilvray.  This created the potential for a serious error concerning the degree of opinions about the students in the school.

18.
In this regard, she admits that she did not talk at all with Ms. Dodson, Ms. Miles, Ms. Smith, Ms. Joyce, or Ms. Kemp who were the classroom teachers for 29 of the 42 students.  (Tr. 25-27).  These teachers would have had far more daily contact with them than the librarian (Ms. Tolle) and music teacher (Ms. Martin) with whom she did share her concerns.  She claims to have had a general discussion with one of the classroom teachers about her 13 students (Roberts) (Tr. 25), but no testimony was presented at the hearing by Ms. Roberts, and certainly nothing about whether she shared the view of Ms. McGilvray in this regard.  On the other hand, Ms. Dodson and Ms. Kemp testified that they were very surprised when they learned of the list and they took vigorous issue with Ms. McGilvray’s characterizations of those students.  (Tr. 157, 158, 160, and 320).  Melody Richardson also taught some of the students on the list and she did not agree with Ms. McGilvray’s characterizations of their attitudes.  (Tr. 50).

No School Approval Sought or Policy Verification undertaken
19.
After preparing the list, she held it in her desk drawer for several days.  (Tr. 617).  It is undisputed that she never intended to submit the list to the principal; rather, she was going to give it directly to the Officer Wheat prior to the start of his presentations on October 9, 1996.   While she was holding it, she did not seek permission of the principal or permission of any other of the administrators in the system to give the list to Officer Wheat.  (Tr. 30).  During this time frame, she did not review the board policies about release of such a sensitive record.  (Tr. 39).  While she was aware that parents have a right under state and federal law and local board policy to restrict access to their children’s records, she made no effort to check these records of any of the parents to see if they had signed restrictions for access to their children’s names (T. 31, 32).  Apparently, one-half of the students on the list had parents who instructed the school not to disclose even directory information.  (Pet. Ex. 7).


Parents Unaware of Any Problem
20.
The parents involved were unaware that their children were behaving in the manner set forth in the list.
  She admits that she made no effort to contact the parents of any of the 42 students to advise them of serious attitude problems she was having with their children.  (Tr. 29).
  It is not like that she was without an opportunity to do so.  For instance, Ms. McGilvray and one parent sat very near each other every Saturday morning for several months at gymnastics events, yet Ms. McGilvray never took the time to tell her that her daughter had this type of serious behavior problem.  (Tr. 79).  The parents were also surprised because most of the conduct grades issued just prior to this indicated no such problems with the students.  (See generally, letters in Pet. Ex. 3).  One parent of a student on this list reported that her daughter had just received an excellent grade from Ms. McGilvray.  (Tr. 285).  Another parent, who was also a teacher from another district, testified that her son who was on the list had always had satisfactories and excellents on his report cards for student conduct.  (Tr. 196).  Another parent testified that the classroom teacher for her child indicated several days prior to the event that her child was a joy to have in class.   (Tr. 78).  


Educator Reactions
21.
Shortly after 8:00 a.m., on October 9, 1996, Ms. McGilvray gave the list to a colleague and fellow church member, Melody Richardson.  She told Ms. Richardson to take it to Officer Wheat when he came on campus later that morning.  (Tr. 44).   She was about to teach Ms. Richardson’s students in the P.E. class, so she could not leave to personally deliver the note to Officer Wheat.  (Tr. 598).  Ms. McGilvray felt comfortable giving the list to Ms. Richardson because she was a friend and had previously had a discussion at church with Ms. Richardson and Officer Wheat about his talk. 

22.
The list was simply folded on a sheet of paper; no other attempts were made by Ms. McGilvray to protect its contents.  (Tr. 44).  It was not placed in a sealed envelope nor was it marked private or confidential.  Ms. McGilvray did not tell Ms. Richardson the purpose of the list nor did she give her any instructions about it other than to deliver it Officer Wheat.  (Tr. 45).

23.
As Ms. Richardson was leaving the gym she opened the note, knowing it was for Officer Wheat.  She immediately felt nauseated upon reading it.  (Tr. 40, 45).  She believed that labeling students in that fashion was something that was neither appropriate, reasonable nor prudent for a teacher to do.  (Tr. 48-49).

24.
I find that the contents of the list constituted personally identifiable information in educational records about students.  This information was also directly related to those students and was of a confidential nature since it concerned student privacy rights.

25.
Ms. Richardson felt that Officer Wheat did not need to see this document.  (Tr. 46).  Uncertain as to what to do, she went to the teacher’s workroom where she encountered a teachers’ aide, Ms. Sherry Taylor.  Ms. Richardson asked the aide what she thought she should do with the list.  After looking at it, Ms. Taylor responded that Ms. Richardson should take it to the principal, but first asked Ms. Richardson if she could make a copy of it; Ms. Richardson imprudently allowed her to do so (Tr. 47, 231), an action for which she was later verbally reprimanded.  (Tr. 69).  A few moments later, Ms. Richardson took the list to the principal and gave it to him without much comment because he was involved in a conference on another matter.  He placed it in his desk drawer.  (Tr. 47, 48, 216).  

26.
Ms. McGilvray states that she did not give Ms. Richardson permission to make the list public.  (Tr. 599).  Ms. McGilvray knew it was improper to make such a list public and that there could be problems about the list if it ever became public knowledge because of its content.  However, Ms. McGilvray did not consider giving the list to Officer Wheat as making it “public” because she believed him to be part of the school administration on that occasion.  In particular, she felt he was an agent of the District since he had been invited on campus to give a talk.  (Tr. 636, 645).
  She admits, however, that Officer Wheat was not a substitute teacher  (Tr. 619), an opinion shared by the high school principal and the superintendent (Tr. 468, 389).

27.
I do not find Officer Wheat to have been either an employee, agent, school official or substitute teacher on the occasion in question.

28.
Ms. McGilvray said her only purpose in preparing the list was to try to help those students better themselves for the remainder of the school year and that it would hopefully carry over into middle school.  (Tr. 602).  While that may be the case, she had never attended one of Officer Wheat’s presentations and she did not know exactly what he was to present or even how he would present it.  (Tr. 32).  Although she thought that providing him the names of the 42 students would somehow help his talk, she had no real idea of how Officer Wheat could effectively use her list.  (Tr. 32).  As far as releasing the names to a non-District employee, she trusted him with the names of the students because she considered him to be a professional law enforcement person that would handle matters professionally and keep the information confidential.  (Tr. 587-588). 

29.
The principal scheduled Officer Wheat’s presentations.  He was never given an indication by Officer Wheat that he needed such a list.  (Tr. 219).   Ms. Richardson attended what she characterized as an excellent school program presented by Officer Wheat about gangs the previous year; however, she did not believe a list of students of a similar nature concerning gangs would have helped Officer Wheat on that occasion (Tr. 70-71) nor would Ms. McGilvray’s list have helped him or served any educational purpose on this occasion.  Others concurred that there was no educational purpose for such a list.  (Tr. 162, 322).  In fact, Officer Wheat told one of the parents that the list would not have done him any good anyway because he could not have accepted it.  (Tr. 316).

30.
Ms. Angela Rice, a teacher with the Azle Independent School District who had a son on the list, testified that it contained personally identifiable student information that, in her opinion, was subject to the confidentiality provisions for such student records and that every teacher should know such provisions.  She did not believe that a probation officer would have a right to see this type of information and that the information in it served no professional purpose.  (Tr. 199-200).  Whether it was in the Azle Independent School District or anywhere else in the state, it was her opinion that a teacher would not have exercised ordinary, prudent care under these circumstances in compiling such a list and giving it to the probation officer.  (Tr. 212). 

31.
David Autry was called as a witness by Ms. McGilvray.  He was recently the president of the District’s Board.  While he did not believe that Ms. McGilvray violated the board’s policies about making such information public for the same reasons as she believed that Officer Wheat was an agent, he opined that 95% of the parents of students are familiar with the student privacy rights.  (Tr. 523).

32.
Ms. Cynthia Dodson, a teacher in the District was shocked when she was shown the list on October 9th.  Like Ms. Rice, she immediately knew that local district policies and teacher standards of conduct were being violated by the list and saw no professional purpose that was to be served by it.  (Tr. 161-166).
  Even the music teacher called as a witness by Ms. McGilvray acknowledged that Officer Wheat’s possession of such names probably would not have done him any good because he could not use it.  (Tr. 257, 267).  She felt it was the school’s information to keep to itself.  (Tr. 267).  She even acknowledged that Officer Wheat had no more right to a list of students who had misbehaved than would have any other member of the general public.  (Tr. 272).

33.
On the other hand, Mr. Jerry Howard, principal at Boyd High School, felt that a professional purpose might be served by giving the list to a probation officer because it might, in some manner, help to prepare the students, although he offered no particulars on how this could be done under the circumstances.  (Tr. 451-452).  He did acknowledge, however, that a professional purpose was one that had to be accomplished in compliance with the law.  (Tr. 466).  

34.
I find no legitimate educational purpose or professional purpose to have been served by such a list under these circumstances.

35.
I also find that as a teacher for the District on October 9, 1996, Ms. McGilvray knew or should have known of the pertinent District policies and code of ethics and standards of conduct involved in this matter relating to the release of confidential student information from their educational records such that adherence to those policies and standards of conduct would have prevented the incident in question.  I further find that Ms. McGilvray exercised poor professional judgment in this matter and failed to meet acceptable standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state for all of her acts and omissions surrounding the preparation and release of the list in this matter.


Parent and Community Reaction
36.
Immediately after making a copy of the list, a teacher’s aide, Ms. Sherry Taylor, called Ms. Sheril Tidwell who was a friend and also a parent of one of the students on the list.  After being told exactly what was on the list, Ms. Tidwell immediately came to the school to see it.  (Tr. 75-76).  Upon her arrival, Ms. Taylor showed her a copy of the list.
  (Tr. 113).  Shortly thereafter, Melody Richardson came into the room and was visibly upset and crying.  She advised Ms. Tidwell that she just did not know what to do with the note from Ms. McGilvray at the time and, for that reason, had shown it to Ms. Taylor for guidance.  (Tr. 114).  

37.
At first, Ms. Tidwell did not believe what she was reading on the list, but then she became very angry because it was inconsistent with the good conduct report she had just received about her daughter.  (Tr. 77-80).  She took the list from Ms. Taylor, made a copy of it, and left the school to return to work.  She later called back to the school to try to schedule an appointment for the next day to see Ms. McGilvray.  During the course of that call she learned that another parent (Ms. Susan Estel) was present, so she talked with her about what was on the list.  (Tr. 84).  She then called another close friend and parent of a student on the list, Ms. Lorie Pack, to tell her about the list.  She also faxed Ms. Pack a copy of it.  (Tr. 84).

38.
Word about the list spread rapidly in Boyd.  Within two hours, a copy of it was in the hands of one of the tellers at a local bank, much to the embarrassment of one of the parents.  (Tr. 298).  In this regard, Mr. Perry Carter came to the bank to transact business.  While there, the teller asked him if he knew his son was on the list.  Confessing that he knew nothing about the list, he was shown a copy of it.  (Tr. 298).  Mr. Carter was shocked and stunned at its contents.  He immediately went to see the principal and expressed his anger about the list.  (Tr. 299).  Later that day, he began to organize a group of parents to protest about the list and to demand Ms. McGilvray’s termination.

39.
The principal started receiving angry calls and visits later that morning from parents of the students on the list.   (Tr. 220).  He talked to Ms. McGilvray two times that day about the problem.  He first informed her that there were some angry parents contacting him about the list.  (Tr. 220).  Later that day he again talked with her, at which time he said that she offered to apologize to the parents.  (Tr. 221).  Because of the gravity of the situation, he had called the superintendent earlier that day for assistance but was advised that Superintendent Enis was out of his office that day at the regional education service center.  (Tr. 344).  After the superintendent returned, the principal was quickly taken out of the investigation loop of the matter.  (Tr. 221).

40.
The principal said that parents are very sensitive about information that gets out about their students.  He also felt that an experienced, conscientious teacher should be aware of a student’s right to privacy.  He said that he believed Ms. McGilvray was just such an experienced, conscientious teacher and that he assumed that she would both know  and follow the rules.  (Tr. 237).  After the event, he recommended that the teacher’s aide, Ms. Taylor, be relieved of her duties because her conduct was improper and unethical.  As far as Ms. Richardson was concerned, he felt, at most, her act of showing the list to the teacher’s aide was ill-advised (Tr. 231), and she was not terminated.  He, however, has resigned after he learned that his contract for 1997-98 would not be renewed.  (Tr. 234).

41.
When Superintendent Enis arrived at home late on the afternoon of October 9, 1996, his answering machine was nearly full of messages from parents and others desiring to immediately talk to him about the list.  (Tr. 334).  He called his secretary and received some more information about the events of the day and then proceeded to promptly meet with board president Kevin Rasbury who was also receiving similar calls.  (Tr. 345).  On the evening of October 9, 1997, they placed Ms. McGilvray on administrative leave pending further investigation of the incident by Superintendent Enis.  (Tr. 347).  

42.
The next morning 25 to 30 parents were at Superintendent Enis’ office around 8:00 a.m. to discuss the list.  He stated that he had never had to deal with quite such a hostile crowd in his many years of experience.  (Tr. 349).  It was at that meeting that for the first time he saw a copy of the list.  (Tr. 350).  He also learned from the principal for the first time that morning that the list had been developed for Officer Wheat in connection with an assembly program.  (Tr. 351).  He told the parents that he had no definitive information to present to them that morning but that he would continue his investigation and that he desired for them to put their complaints in writing to better document everything.  (Tr. 350).  Shortly thereafter, a special board meeting was called for October 14, 1996 to allow more parents to express their viewpoints about the event.  (Tr. 358, 409).

43.
Thereafter, as part of his investigation, Superintendent Enis interviewed several teachers, including Ms. Richardson, Ms. Tolle, and Ms. Martin.  He talked at length with the principal.  He talked with the Officer Wheat and, eventually, Ms. McGilvray in the presence of her attorney.  (Tr. 359-360).

44.
After meeting with the superintendent on the morning of October 10, 1996, a number of parents met that evening.  There were approximately 60 people in attendance, thirty or so of whom were parents of students on the list.  (Tr. 89).  It was decided that for any future meetings, attendance would be restricted to only parents of students on the list in order to maintain proper focus of the infraction.  (Tr. 90).  Ms. Tidwell was at the meeting and eventually talked to all but two of the parents of the students on this list.  She felt that the parents of 40 of the students strongly believed that Ms. McGilvray’s list was improper and were angry over it.  (Tr. 91-92).

45.
I find that neither Ms. McGilvray, nor anyone else with the District, obtained either the verbal or written permission of the parents of the students on the list for a release of the list to Officer Wheat or anyone else.

46.
Ms. Tidwell prepared a letter of complaint to the superintendent.  (Ex. 5-37).  After posing a series of questions to the board concerning why Ms. McGilvray created the list, she expressed her displeasure with Ms. McGilvray’s actions and also raised concerns about stories she had heard about Ms. McGilvray in the past as far as her treatment of children and conduct of her physical educational class.  She concluded her letter with a note that her children were never again to participate in any classes in which Ms. McGilvray was the teacher.  After being advised that such a mere statement was procedurally insufficient to accomplish a child’s removal from class, she signed a form letter in which she specifically requested an individual hearing with the principal to discuss her desire that her children no longer receive instruction from or supervision by Ms. McGilvray.  (Ex. 5-6).  Ten other parents signed a similar form letter.

47.
Most of the parents of the 42 students on the list submitted a number of letters to the principal, the superintendent and the board about Ms. McGilvray, as did some other concerned parents and citizens.  (Pet. Ex. 5-1 through 55, and Pet. Ex. 5A-1 through A-57).  All of the letters were consistent in their dissatisfaction over Ms. McGilvray’s actions concerning the list and they demanded her prompt termination.
  Since her husband was on the board and would know who filed complaints, some parents feared retaliation against their children by Ms. McGilvray for their complaining about her unless she were terminated.  A number, in one fashion or another, felt that it was a generally hostile environment for their children.  Others found it to be personally offensive for Ms. McGilvray to have prepared such a list and submitted it to a law enforcement official.  Many parents were embarrassed that their child’s name and untrue comments about their character had been circulated throughout the community by gossip, newspaper articles or on television.  

48.
Others were very surprised and dismayed that their child’s name was on the list when, only several days before, they had attended parent-teacher meetings and/or received report cards which indicated no such behavioral problems with their children.  This event prompted a number of parents to complain about the general manner in which Ms. McGilvray conducted her classes, such as by “playing favorites,” by being verbally and physically abusive to some of the children, making statements in front of  her classes that they were the “worst class that she had ever had” and making comments to publicly humiliate or belittle them such as saying they were dumb or stupid or retarded.  (See Pet. Ex. 5A-15, 25, 32, 37).


Ms. McGilvray’s Effectiveness as a Teacher
49.
Not surprisingly, witnesses for each side held differing opinions as to whether Ms. McGilvray could be an effective teacher in the District after this event.  For instance, with little elaboration, two parents felt she could overcome the problem and still be effective.  (Tr. 656, 655).  While acknowledging that it would not be easy, one of the teachers testifying in her behalf said she could be effective.  (Tr. 270).  A former school board president and the current high school principal compared Ms. McGilvray’s ability to overcome the problem and be effective to a recent situation in which the District’s curriculum director rebounded from a dispute and continued to be effective.

50.
On the other hand, three parents testified that they believed Ms. McGilvray could not be effective.  Factors they cited included a community divided over the issue, a return to teaching would cause fear among certain students, as well as a lot of adverse publicity from the local newspapers and television.  All of this was believed to be damaging to her credibility.  (Tr. 99, 126, 286, 302, 303).  Three of her peers and the superintendent also felt she could not be effective as a result of the list and the anger and distrust that was created.  (Tr. 168, 332, 361).  One of the teachers felt that Ms. McGilvray had simply lost too much respect of her colleagues and students.  (Tr. 52).

51.
The District is small.  It has approximately 1,100 students in it, with 800 or so of them being located in Boyd itself.  The discontent, anger, embarrassment, dissatisfaction and loss of confidence in Ms. McGilvray as a teacher exhibited by the parents, students and others at the school and in the community resulted in turmoil for the District and was a very unsettling and disruptive situation for the learning environment.  I thus find under these circumstances that Ms. McGilvray’s effectiveness as a teacher for the District for the term of her contract has been diminished and significantly impaired to the point where a learning environment would be totally disrupted were she to remain as a teacher through the term of her contract.  Moreover, if she were to be retained, the controversy would surely continue and would be a disruptive force as to the ability of the District to not only properly educate students but also efficiently function from an administrative standpoint for the near future because of having to deal with arrangements to accommodate the large number parents who no longer wanted their children to be taught by Ms. McGilvray.

52.
The superintendent read all of the letters and considered their tone and content.  (Tr. 352).  After he completed his investigation, he determined that he should propose to the board that Ms. McGilvray’s contract be terminated.  This was based on the number of complaints, the hostile atmosphere and the fact that he did not believe Ms. McGilvray could continue as a teacher and be effective.  (Tr. 360-361).  A board meeting was held on November 8, 1996 where the results of the investigation were discussed.  At the conclusion of the meeting, the board voted to approve the recommendation of the superintendent that he give notice of the proposed termination to Ms. McGilvray.  (Pet. Ex. 6).  

53.
A letter advising Ms. McGilvray of her proposed termination for good cause as a teacher of the District was prepared and sent to her by certified mail on November 19, 1996.  It sets forth the grounds for her proposed termination, including board District Policies FL (Legal), DH (Legal), the Standards of Conduct in DH (Local) (E) and FERPA.   Upon receipt of the letter, Ms. McGilvray sent notice to the Texas Education Agency.  Upon its receipt on December 2, 1996, a certified hearings examiner was appointed. 


Discussion
The resolution of the issue of whether good cause exists for the Board of Trustees to terminate Ms. McGilvray’s one-year term contract involves examination of a number of necessarily related issues:

(1)
Whether the list was an education record within the meaning of FERPA and District Policy FL (Legal), including:

(a)
whether the probation officer was a temporary substitute for Ms. McGilvray or whether it fell within some other exception to FERPA or local policy; and

(b)
whether the list constituted personally identifiable information in education records and, if so, whether parental permission to release such information was first obtained or whether the probation officer came within one of ten listed exceptions of District Policy FL (Legal) concerning access by persons to such records other than the parent or the student.

(2)
Whether there was a violation of the Code of Ethics and Standard Practices for Texas Educators, District Policy DH (Local) (E), Principle IV, Standard 3 and other Standards.  Moreover, if the information was confidential, whether the intended disclosure of it to the probation officer served a professional purpose.

(3)
Whether Ms. McGilvray was excused from any responsibility for the public disclosure of the list and the consequences of such because it was never delivered to the probation officer.

(4)
Whether preparation of the list with an intended dissemination of it to a juvenile probation officer without first having obtained parental release to do so or otherwise checking district policies for guidance was such a gross error in judgment as to constitute good cause for her termination.

(5)
Whether Ms. McGilvray’s effectiveness as a teacher for the balance of her contract was so diminished or impaired so as to constitute a loss of trust and confidence in her which would have resulted in a disruption of the learning environment. 

The policies and code of ethics for the District and FERPA
 provisions are interrelated as they pertain to student educational records and the protection to be given confidential student information.  The District policies cannot necessarily be analyzed without an understanding of FERPA.

In 1979, Congress was very concerned about the potential abuse of student records by teacher and administrators, especially where misguided teachers might insert prejudicial and anecdotal comments and factual inaccuracies into the record which could have a harmful effect on the future of an innocent, unaware student.  See Bauer v. Kincaid, 759 F. Supp. 575 (W.D. Mo. 1991).  Accordingly, FERPA provisions were enacted which gave students and parents access to almost all of the students’ educational records so that they can examine and ensure that such records were fair and accurate.  

Equally important, Congress established restrictive provisions to deal with the release of confidential student information to the public.  Provisions in this regard were enacted to stem the policies of many institutions which had resulted in the careless release of this information to the public, releases which could cause just as much harm to the students as insertion of inaccurate information into their records.  See Student Press Law Center v. Alexander, 778 F. Supp. 1227 (D.C. 1991); Bauer v. Kincaid, supra.; Smith v. Duquesne, 612 F. Supp. 72 (W.D. Pa. 1985).  Thus, it is not surprising that key provisions and definitions in District Policy (Legal) FL were taken literally from FERPA to try to protect against careless releases such as what occurred in this case.  

The initial question is whether the list created by Ms. McGilvray was an “education record”  as defined by District Policy (Legal) FL at page 1.  She held the list for several days after its creation, intending to release it to no one other than Officer Wheat.  The list was thus a record or document pertaining to 42 students.  While the list was not under the direct supervision or custody of the principal of the school who was denominated custodian of the records under District Policy (Local) FL, it was created and maintained by Ms. McGilvray.  She was a person who was maintaining it for an education agency [Boyd Intermediate School] or, alternatively, was a person acting for that school.  

It is patently clear that the information on the list which contains references about their behavior is “directly related” to the students whose names are listed on it.  For the same reason, the list constitutes “personally identifiable information,” as those terms are defined at page 3 of District Policy (Legal) FL.

Ms. McGilvray argues that the list is not really an education record because it comes within two defined exceptions concerning a teachers’ personal notes and access to them by a substitute teacher.  The first exception is at page 1 to District Policy (Legal) FL and the other is at page 2 of District Policy (Local) FL (E).  She suggests that the list she created is little different than the notes that she might make from time to time about student behavior in her class or on the playground for purposes of performance or conduct grades.  To come within this exception, however, the document must be kept in her sole possession and it is not to be accessible to anyone other than a temporary substitute for her.  See also, 20 U.S.C.A. § 1232g(4)(B)(i) (Supp. 1997).  She meets neither condition.  

The list was generated with the express intent of providing it to Officer Wheat.  It was not a personal diary or on-going personal reference notes to assist her in the discipline of the children or for preparing their grades.  She did not intend to keep it confidential from all sources because she was going to give it to Officer Wheat.  She never intended for it to be utilized by a substitute teacher for her physical education class.  While a teacher’s personal notes and the list in question may pertain to observable student conduct, the purposes for each are vastly different and only her notes that she keeps in her possession come within a relevant exception.  

To avoid the consequences of the intended release of the list to someone else under the personal notes argument, she is thus put in the position of having to argue that Officer Wheat was a substitute teacher on that occasion.  Nothing in the record remotely suggests he is a substitute and even in her own testimony, she concedes that he was probably not a substitute teacher.  

Teachers and school administrators did not consider Officer Wheat to be a substitute teacher.  He was not listed in any District record as a qualified substitute teacher.  His assembly program did not specifically relate or pertain to Ms. McGilvray’s physical education class.  In this regard, the memo from the principal was a very general one that was directed to the teachers of all 6th grade students.  (Resp. Ex. 11).  The programs were not even to be conducted in the gymnasium.  (Tr. 598).  Moreover, there is no evidence that Officer Wheat was to receive compensation from the District.  It was apparently no more than a voluntary presentation that Officer Wheat apparently makes from time to time as a civic and law enforcement activity.  Thus, on that occasion, Wheat was in no manner a substitute teacher for Ms. McGilvray.  

Ms. McGilvray argues that Officer Wheat was a “school official” who had legitimate educational interests in those students such that a parental release was not required for him to receive such a list.  In support of this position, she references the first of ten exceptions at pages 3 and 4 of District Policy (Legal) FL, a section which is entitled “Access By Other Persons.”  Those provisions relieve a teacher or administrator of the need to obtain a very specific type of release from a parent before making public information from confidential student records.  If Officer Wheat was such an agent or school official, she argues, the fact that she was directing the list to him would thus not be in violation of any District policy or FERPA; the list would remain “in-house.”  In addition, she also contends that while it was proper to release the list to Officer Wheat, it was others beyond her control who diverted the list and made it public — acts by persons for whom she should not be held accountable.

To come within this exception, Ms. McGilvray must demonstrate that Officer Wheat was a school official on the occasion in question who had a legitimate educational interest in the list.  Neither of the requirements of “school official” and “legitimate educational interest” are satisfied in this instance.  

As to the first requirement, a “school official” is defined, in relevant part, at page 2 of District Policy (Local) FL to be one who is an employee, trustee or agent of the District.  One who is merely invited to a school to make a presentation and one who is an employee or agent of that school are markedly different circumstances.  If Officer Wheat was not a substitute teacher on the occasion in question, then in this case, absent more facts about his agency status, he was nothing more than a person outside of the school system who was granted permission to talk to students about a topic which may have been of benefit to them.   The mere fact that he was to impart some helpful information to the students is not enough.

As previously stated, there is no evidence that he was being reimbursed by the District for his efforts nor was he considered to be a member of the faculty or administration for such a limited purpose.  There was no evidence of his being given any additional duties or responsibilities to in any way act on behalf of the District other than being granted permission to address the students for the six 1-hour presentations.  Nor was there any evidence of Officer Wheat attempting to hold himself out for that occasion as anything other than a juvenile probation officer.  Accordingly, Officer Wheat was not a “school official” on that occasion.

Since Officer Wheat was not considered to be a school official for the purpose of the presentations, he could not have had a legitimate educational interest in the list.  Those two requirements must be read together.  Even were he to have been considered to be a school official, I do not find there to have been a legitimate educational interest in him having such a list.  “Legitimate educational interest” is defined at page 3 of District Policy (Local) FL as follows:

School officials have a legitimate educational interest in a student’s records when they are working with the student; considering disciplinary or academic actions, the student’s case, or an individual education plan for a student with disabilities; compiling statistical data; or investigating or evaluating programs. 

It is undisputed that he was not considering disciplinary or academic actions with regard to those students.  The remainder of the provisions are inapplicable except whether he was “working” with the students.

“Working” with the student connotes an on-going and extended personal relationship of  substance with the student(s) by teachers and administrators in the areas of curriculum, academic performance, performance in extra-curricular activities or discipline, to mention a few.  In such a relationship, a school official must have access to these records on a day by day basis to perform their job of educating the student without having to acquire a release from a parent each time a student’s educational record is needed.
  However, in this case, there was no need for Officer Wheat to have access to any educational record of any of the 119 students to whom he was going to speak.  He never asked the principal for such a list (Tr. 219).  Any request to look at any other student records for his presentations on October 9th and 10th would likely have been refused in the absence of a release from a parent.

In any event, Officer Wheat acknowledges that he would not even have accepted the list in question.  (Tr. 316).  In making that statement, perhaps he was assuming that he had no right to them.  Perhaps it was an acknowledgment that it was simply impractical to utilize such a list because of the nature of his one-hour presentation to 20 or more students at a time.  Trying to work individually with 42 out of the 119 students in the short period of time that was devoted to a general topic would have been so limited as to be of no beneficial effect had he even been able to identify the students in each of the sessions.  Thus, all that could have ever come out of him seeing such a list was the general concept that one teacher believes that nearly a third of the students that she has come in contact with have an attitude problem.  For all that could be accomplished by such a list, and taking into account the structure of the sessions and the topic of the address, the list was of no more help to Officer Wheat than if Ms. McGilvray had told him at church of a general attitude problem with a number of her students without either mentioning their names or attributing any of the characteristics she used in the list to any one of them.

In Standard 3 of Principal IV of District Policy DH (Local) (E), it states that a teacher shall not reveal confidential information about the student unless a professional purpose is served.  In the context of the Code of Ethics and Standard Practice for Texas Educators, “professional purpose” is not specifically defined.  However, when considering the circumstances of this case, the difference in terminology between “legitimate educational purpose” and “professional purpose” is essentially a distinction without difference.  The same reasons expressed above with regard to a finding of no  legitimate education purpose for the list establishes that no professional purpose would be served in this instance by Officer Wheat receiving a list which contained confidential information about those students.

Absent Officer Wheat being a school official with a legitimate educational purpose to possess such a list, there must have been written authorization by the parents its release to Officer Wheat.  Such a release would have specifically identified the educational record to be released, the reason for the release, and the fact that it was to be released to Officer Wheat.

Since there was no written authorization of this nature, there was a breach of FERPA and District Policy (Legal) FL upon the creation of the list and its attempted transmission to Officer Wheat.
  The fact that Officer Wheat did not physically receive the list does not excuse the violation.  When she turned the list over to Ms. Richardson with the intent that it be delivered to Officer Wheat, it was an effective release to an unauthorized person.  

Ms. Richardson, while indeed a school official, was not a substitute teacher for Ms. McGilvray on that occasion.  As previously noted, Ms. McGilvray characterizes the list as her personal notes about students which are not educational records subject to the District Policies on release to the public and FERPA.  As was previously discussed in this Decision, however, the list was not that type of document and Ms. Richardson would not have even been entitled to Ms. McGilvray’s private notes about the conduct of her students.  On this occasion, Ms. Richardson was nothing more than a transporter of the list to accomplish the transfer of it to an unauthorized individual.  Accordingly, a violation of FERPA and Code of Ethic and Standard Practices occurred and this alone constitutes good cause for termination.  See Everton v. Roundrock Independent School District; Docket No. 070-R2-1091 (November 4, 1996).

The comments about the students on the list were of such a nature that it is not surprising that the affected students and parents were embarrassed and extremely angry, particularly where almost all of them had been led to believe from recent grades and teacher conferences that no such problem existed.  To be sure, Ms. McGilvray exercised very poor judgment under the circumstances in the preparation of a list that was intended to be released to an unauthorized person.  In preparing the list, she failed to contact almost all of the involved classroom teachers to ascertain if they were having the similar attitude and behavioral problems with those students, especially since the list could erroneously give a reader the impression that it was a consensus of opinion of all of the 6th grade teachers.
  She also failed to contact the parents and discuss the problems with them before taking the unusual step of trying to advise a juvenile probation officer about her opinions on their conduct.
  She suggests that she was also unfamiliar with District policies concerning students rights of privacy as to confidential information in their educational records, yet she took no steps to check with administrators or to review District policies pertaining to the situation.  The failure to use professional judgment expected of an educator under such circumstances is also good cause for termination.  See generally, Cole v. Dallas Independent School District, Docket No. 108-R2-1194 (January 7, 1997).  Stated another way, Ms. McGilvray failed to meet acceptable standards of conduct for the profession as generally recognized in similarly situated school districts in Texas.

After preparing the list, Ms. McGilvray took no steps to ensure the confidentiality in the transmission of it to Officer Wheat.  No envelope was used.  It was not marked “private” or “confidential.”  The list was simply folded over and not stapled.  No instructions were given to Ms. Richardson not to look at the list.  Thus, Ms. McGilvray knew or should have known, given the improper nature of the list and the inflammatory material on it, the list would probably end up being made public if no protective measures were taken.  

Nothing should be inferred from this statement that Ms. Richardson’s ill-advised action of sharing the list with Ms. Taylor was appropriate or, certainly any action on the part of Ms. Taylor was at all proper when she released the list to a parent.  Because of the inflammatory information on the list, it is just as likely that had Ms. Richardson done nothing more than show Ms. Taylor the list, Ms. Taylor would have still called Ms. Tidwell to tell her what was on it and the same problems would still have resulted in due course.  Thus, it was foreseeable that the list would end up in the hands of the general public, with the same resulting uproar, as a result of Ms. McGilvray’s lack of professional judgment in this matter.

The reaction to the list was swift and angry.  The parents and others sent numerous letters of complaints to the principal and superintendent demanding that she be terminated.  Not only was the information circulated by concerned parents, the local newspaper and a Dallas/Fort Worth television station furthered the general public’s knowledge about it.  The list was even shown on television.  As a result, more than one-third of the parents of the 6th graders asked that she be terminated and/or that their children not be taught or supervised by her.  

In the past three or four years the District had worked its way through two very difficult, emotionally packed disputes.  One dispute concerned the elementary curriculum.  The other involved the termination of the elementary school principal last year.  Tensions and hard feelings still existed over those issues with people in the community in October of last year.  The dispute over the list and Ms. McGilvray’s employment status resurrected simmering emotions and the community was again split over it, only this time there was even more intensity about the issue.

Some parents also felt that if Ms. McGilvray were retained as a teacher, she would retaliate against those students whose parents complained about her and that they would otherwise be a hostile learning environment for them.  Others raised concerns about Ms. McGilvray’s alleged past verbal and physical abuse of certain students as well as unfair treatment of them.  Whether  or not it was true, it still resulted in anger and dissatisfaction being directed toward the District by numerous people.  The parents and some teachers alike felt that she had lost the confidence of all of those involved.  

The superintendent and school board were left with only one realistic conclusion under the circumstances:  good cause existed for Ms. McGilvray’s termination because all of the events in question and its high profile in the community had diminished and significantly impaired her effectiveness to the point where the learning environment would be significantly disrupted if she remained at the school.  See Humphrey v. Westwood Independent School District, Docket No. 476-R2-795 (November 4, 1996) (termination of term contract); Alief Independent School District v. Lee, Docket No. 034-LH-396 (June 3, 1996) (nonrenewal of term contract).  While Ms. McGilvray has been rated as a very good teacher in the past, her exercise of poor professional judgment in this instance, and the consequences that naturally flowed from it, justified the District’s action.

Ms. McGilvray argues that “good cause” and “lack of effectiveness” are mutually exclusive considerations and the latter is not to be considered as a basis for good cause in a termination proceeding involving a term contract.  Ms. McGilvray suggests that the lack of effectiveness of a teacher should be based solely upon an analysis of her classroom skills and not upon external factors, such reaction of the community.  She argues that it takes an overt act by a teacher in the application of her classroom skills in order to be considered as a teacher who has lost their effectiveness due to the failure to meet accepted professional standards. 

In support of this position, she  points out that “lack of effectiveness” is listed as one of the 26 reasons for nonrenewal of a District term contract.
  The last of those reasons in the District policies is very general — “any reasons constituting good cause for dismissing the employee during the contract.”  She then notes that, as opposed to specific, detailed nonrenewal criteria, there is no criteria specified for termination of a teacher other than an undefined “good cause.”

A school district is required by law to set forth in its employment policies each year the specific reasons for not renewing a teacher’s contract at the end of a school year.  Tex. Ed. Code § 21.203(b) (Supp. 1996).  No such requirement is imposed on a district for circumstances about the termination of a teacher’s term contract.  Rather, the Education Code provides that the board may terminate a term contract and discharge a teacher for (1) “good cause as determined by the board” or (2) a financial exigency that requires a reduction in personnel.  Tex. Ed. Code § 21.211 (Supp. 1996).  In this regard, the District adopted the exact language of the Code and did not specifically  define every circumstance encompassed in good cause.  See District Policy (Legal) DFBA.  

Thus, one cannot reasonably infer from the fact that “lack of effectiveness” is listed as a specific ground for nonrenewal of a term contract that the same facts that would provide the basis for that  nonrenewal could not be considered and result in good cause for termination due to lack of effectiveness as well. In this regard, flexibility is the key consideration. In a nonrenewal context, the teacher is advised from the outset of employment of predetermined types of conduct that a district considers unacceptable and subjects a teacher to nonrenewal of their contract at the end of its normal term.  The same facts that might provide a basis for that nonrenewal can also supply the basis for an early termination of the teacher based on good cause. By having good cause include the concept of “lack of effectiveness” through controlling Commissioner decisions, along with many other types of unacceptable conduct, it provides the school board with the flexibility to quickly remove a teacher if compelling circumstances warrant such.  See Humphrey v. Westwood Independent School District, supra.
Ms. McGilvray suggests that any lack of effectiveness finding that might provide the basis for good cause termination must be based upon an overt act by her in the classroom that deals with instruction or supervision.  Since she has had consistently good reviews for her classroom work, she claims that she could not be falling below acceptable standards of care for the profession.  This argument misses the point.  There were overt acts by Ms. McGilvray surrounding the list which set in motion events which destroyed the trust and confidence of a large number of students, parents and teachers in Ms. McGilvray’s ability to effectively perform her job.  The fact that the resulting complaints, publicity and community reaction that led to the board’s decision to terminate her were not necessarily related to the manner in which she may have conducted her physical education classes does not prevent a school board from considering it on the effectiveness issue.  The lack of effectiveness of a teacher can be brought about by their acts either within and without the classroom and involve circumstances totally unrelated to the curriculum.  See Humphrey v. Westwood Independent School District, supra.
Finally, Ms. McGilvray raises recent events surrounding the curriculum director of the District as an example of how she could continue to be effective after resolution of this dispute.  Ms. Paschel was recommended for termination a few years ago when the curriculum she and 80% of the teachers supported was at the center of a controversy as to whether it should be continued.  (Tr. 335-337, 367-368).  She was reinstated, the curriculum continued and, by all accounts, her effectiveness in that position has been good.

There is, however, a major difference between a philosophical dispute over the curriculum and comments by Ms. McGilvray about the children under her care that precipitated personal, wide-spread hostility toward her in the community.  (Tr. 375-376).  In the former, the nature of the dispute was such that it was a District’s decision on curriculum that was then implemented by the curriculum director.  Any animosity over a decision on the curriculum was directed more to the District administration and Board as a whole such that the lack of effectiveness of Ms. Paschel, if any, was not really under consideration.  If the Board had voted to change the curriculum, she probably would not have been retained.  What was being considered was whether to have that curriculum, not whether she was effective in implementing it before the dispute or continuing to oversee it after the decision was made to continue it.  On the other hand, it was a direct act by Ms. McGilvray that generated a level of personal animosity toward her that would not soon abate if she were retained.


Conclusions of Law
After due consideration of the evidence and matters officially noticed and the foregoing Relevant Testimony and Findings of Fact, in my capacity as a duly appointed Hearings Examiner, I make the following Conclusions of Law:

1.
Pursuant to § 21.251, et seq. of the Texas Education Code, the Hearings Examiner has jurisdiction over this matter.

2.
The list prepared by Ms. McGilvray to give to the juvenile probation officer was an education record within the meaning of District Policy FL (Legal) and the provisions of FERPA, 20 U.S.C.A. § 1232g (Supp. 1997) and it also contained personally identifiable information.  

3.
No legitimate educational purpose or professional purpose was served by the list. 

4.
The acts and omissions of Ms. McGilvray as set forth in the Decision concerning the preparation and release of the list without parental permission to do so violated the provisions of FERPA, 20 U.S.C.A. § 1232g (Supp. 1997) as well as District Policy FL (Legal) and, accordingly, such constitutes good cause for the District to terminate Ms. McGilvray’s one year term contract.

5.
The acts and omissions of Ms. McGilvray as set forth in the Decision concerning the preparation and release of the list without parental permission to do so violated the Code of Ethics and Standard Practices for Texas Educators set forth in District Policy DH (Local) (E), Principle IV, Standard 3, and accordingly, such constitutes good cause for the District to terminate Ms. McGilvray’s one year term contract.

6.
The acts and omissions of Ms. McGilvray as set forth in the Decision concerning the preparation and release of the list without parental permission to do so constitutes the failure to use professional judgment expected of an educator in this matter in that she failed to meet acceptable standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state, which constitutes good cause for the termination of Ms. McGilvray’s one year term contract.

7.
The acts and omissions of Ms. McGilvray as set forth in the Decision concerning the preparation and release of the list without parental permission to do so was a breach of paragraph 5 of her one year term contract as it related to compliance with federal law and District policies, rules and regulations and, accordingly, such constitutes good cause for termination of Ms. McGilvray’s one year term contract.

8.
The acts and omissions of Ms. McGilvray’s acts as set forth in the Decision concerning the preparation and release of this list without parental permission to do so resulted in parents, teachers and students losing confidence in Ms. McGilvray such that her effectiveness as a teacher for the District was so diminished or impaired that her being retained as a teacher would have resulted in a disruption of the learning environment for the balance of her term contract and, accordingly, such constitutes good cause for the termination of Ms. McGilvray’s one year term contract with the District.

9.
The District proved by a preponderance of the evidence that good cause existed for the termination of Ms. McGilvray’s one year term contract in all of the respects as set forth above.  All other Findings of Fact and Conclusions of Law made herein are also based on evidence that was established by a preponderance of the evidence.


Recommendation
After due consideration of the evidence and matters officially noticed in the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearings Examiner, it is hereby

RECOMMENDED that the Board of Trustees for the Boyd Independent School District adopt the foregoing Findings of Fact and Conclusions of Law; and

IT IS FURTHER RECOMMENDED that Petitioner’s recommendation should be sustained.

SIGNED and ISSUED this 16th day of April 1997.

JESS C. RICKMAN, III

HEARINGS EXAMINER

� The matter set forth in the Synopsis section of the Decision are also to be considered Findings of Fact and Conclusions of Law, as appropriate.


� Of the 42 children, only the parents of one student felt that their child’s name should have been on the list.  (Tr. 656).


� This was a violation of Principle IV, Standard 1 and Principle V, Standard 1 of the Code of Ethics and Standard Practices for Texas Educators. 


� The superintendent stated that he did not believe Officer Wheat to have been an agent of the District on that occasion (Tr. 389), an opinion that was shared by the high school principal who was one of Ms. McGilvray’s witnesses (Tr. 468).


� Ms. Kemp, a District 5th grade teacher, was of the same opinion.  (Tr. 327-328).


� The teacher’s aide, Ms. Sherry Taylor, was later terminated for her actions in making the list public.  (Tr. 118).





� Eleven of these letters were supplemental letters asking for a hearing that their children be removed from Ms. McGilvray’s class.


� No finding is made as to whether these additional events referenced in the letters occurred; however, they are noted as being reflective of the additional factors these parents were considering that made them angry and caused further concern, distrust or dislike of Ms. McGilvray as a teacher.


� 20 U.S.C.A. § 1232g ( Supp. 1997).


� Some of the typical student records that are maintained and routinely accessed are found on pages 1 and 2 of District Policy (Local) FL.


� Ironically, had Officer Wheat actually received and briefly looked at the list and shown it to no one else, the breach would obviously still have occurred but the consequences from it would have perhaps been far less.  


� Principle IV, Standard 5 of the Code of Ethics and Standard Practices for Texas Educators provides that an educator shall endeavor to present facts without distortion.


� Principle V, Standard 1 of the Code of Ethics provides that the educator shall make reasonable efforts to communicate with the parents information which should be revealed in the interest of the student.


� An interesting question is presented as to whether, under the facts of this case, “good cause” (meaning substandard professional conduct in this particular example) is established as a matter of law through the testimony of the District’s teachers and administrators about violations of FERPA, the Code of Ethics, and conduct below the District’s standards or whether testimony by another witness as to the professional standards testimony about other district(s) is also necessary.  However, that question need not be reached because Ms. Rice provided just such testimony for the District as to standards in Azle ISD and the state.


� I take judicial notice of paragraph 16 of the applicable District Board policies as requested by Ms. McGilvray, and the text for paragraph 16 of said policy includes, as a reason for nonrenewal, the following: Any activity, school connected or otherwise, because of publicity given it, or knowledge of it among students, faculty and community, impairs or diminishes the employee’s effectiveness in the District.  I also take judicial notice of the other District provisions concerning the reasons for nonrenewal of a teacher’s contract.


� If any conclusion of law is deemed to be a finding of fact or if any finding of fact is deemed to be a conclusion of law, it is hereby adopted as such.





DECISION OF THE HEARING OFFICER

BISD v. McGILVRAY - 108783.1
Page 53

