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Parties agreed to a waiver of time limits and to the Rules for Procedure and to proceed under S.B. 1, and agreed to a Hearing date of 2/5/97, and the Hearing Examiner to deliver his decision by 2/18/97.

COURT REPORTER:
Ronda Creppon (214) 361-8800

BASIS OF HEARING:


Arnetha R. Price (Price), a teacher, was terminated pursuant to a Termination Letter dated May 16, 1995, in part, based upon Price's misrepresenting her employment on a Texas Department of Human Services application for and obtaining welfare benefits beginning at a time she was a substitute teacher, but prior to the time she was employed as a full-time teacher by Dallas Independent School District (DISD).

DECISION:

DISD's decision to terminate the contract of Ms. Price should be upheld.


I.


FINDINGS OF FACT 


A.
After the hearing of February 5, 1997, the Certified Independent Hearing Examiner took the matter under advisement,  and after due consideration of the evidence, the matters officially noticed, and argument of counsel, the Certified Independent Hearing Examiner makes the following Findings of Fact.


B.
Time Summary:

1.
2/87 - 2/88

Conroe ISD Teaching Assistant (EXH. 3)

2.
2/89 - 5/90

DISD Substitute Teacher (EXH. 3, 8-45)

3.
     - 1/90

Red Lobster (EXH. 8-37)

4.
     - 3/90

Children's Learning Center

5.
3/7/90


1st Application to TDHS (EXH> 8-8)

6.
4/13/90 - 9/21/91
Fone America (EXH. 8-2)

7.
8/14/90


2nd Application to TDHS (EXH. 8-24)

8.
4/4/91


DISD Application (EXH. 3)

9.
8/ /91 -


DISD Full-Time Teacher

10.
5/21/92


Admits fraud to TDHS (EXH. 8-71)

11.
8/3/92


Deferred Adjudication (EXH. 7)

12.
3/11/93 -


DISD 3-year Contract (EXH. 1)


C.
Facts:


1.
Ms. Price was employed as a full-time substitute teacher for DISD during the period of February, 1989 through May 1990. (EXH. 3; 8-45; TR. 20:12; 35:7-23; 62:11-15)


2.
On or about April 4, 1991, Arnetha R. Price completed a written "Application for Employment" with DISD (DISD Application). (EXH. 3)


3.
On or about August 14, 1991, Ms. Price was employed by DISD as a full-time teacher. (TR. 19:8; 59:25)


4.
On March 7, 1990, Ms. Price completed an Application for Assistance with the Texas Department of Human Services for food stamp benefits, AFDC, and Medicaid. (TDHS #1), (EXH. 8-8 to 8-13)


5.
On March 7, 1990, Ms. Price stated she was only employed with Children's Learning Center on her Application for Assistance.


6.
On March 7, 1990, Ms. Price agreed to report changes affecting eligibility within ten (10) days to the TDHS.


7.
Ms. Price worked at Red Lobster prior to working for Fone America and DISD. (TR. 142:15-17; EXH. 8-37, reflecting last worked at Red Lobster restaurant on Village Fair, Dallas, Texas in January, 1990.)


8.
Ms. Price had substitute taught with DISD about a month prior to the first application to the TDHS. TDHS #5. (TR. 139:20-23)


9.
According to the payroll records of DISD, Ms. Price was paid for substitute teaching with the payments being January 31, 1990, April 27, 1990, and May 25, 1990.  (EXH. 8-45)


10.
On the TDHS #1, Ms. Price failed to disclose:



a.
Her employment with Red Lobster; and



b.
Her employment with DISD as a substitute teacher.  (She had received a paycheck from DISD on or about January 31, 1990, and later on April 27, 1990.)  (EXH. 8-11)
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Furthermore, on the TDHS #1 to the question:  "Have you or anyone who lives with you worked in the past three months, Price checked "No," when she had worked for Red Lobster and DISD.  (EXH 8-11).


12.
During the period of April 13, 1990, through September 21, 1991, Ms. Price was employed with Fone America, Inc. as a telephone operator. (EXH. 8-2; 8-47 to 49).


13.
On August 14, 1990, Ms. Price completed an Application for Assistance with the TDHS for food stamp benefits, AFDC, and Medicaid. (TDHS #2) (EXH. 8-24 to 8-29)


14.
On August 14, 1990, Ms. Price checked "no", where the question asked applicant, "do you or anyone living with you receive money from job training or work?"


15.
On August 14, 1990, Ms. Price agreed to report changes affecting eligibility within ten (10) days to the TDHS.


16.
Ms. Price failed to report her employment with and revenue from DISD to the TDHS on TDHS #1 and TDHS #2. (EXH. 8-1; 8-8; 8-24; 8-45)


17.
Ms. Price failed to report her employment with Fone America, Inc. to the Texas Department of Human of Services on TDHS #2. (EXH. 8-1; 8-24; 8-47) (TR. 84:10; 104:13 - 106:4)


18.
On the August 14, 1990, TDHS #2, EXH. 8-24 at 8-27, again, in response to the question:  "Have you or anyone who lives with you worked in the past three months," Ms. Price checked the block "No," when she had received payment from DISD on May 25, 1990,  (See EXH. 8-45), in addition to the information she failed to disclose about Fone America, both in terms of having worked for and having received any income from Fone America.


19.
Based upon Ms. Price's failure to report to TDHS her employment, income, and change in condition, she received excessive benefits in the amount of $10,866.23. (EXH. 8-1 to 8-5; TR. 152:4 - 153:2; 157:1 - 160:23)


20.
On April 4, 1991, on Ms. Price's DISD Application, she failed to disclose prior employment with Red Lobster in January 1990, and at the Children's Learning Center in March 1990.  See EXH. 3, page 2, under "Employment History."


21.
On the DISD Application, on the signature page, to the question:  "Have you ever been involuntary terminated from the employment of a previous position?", Price checked the box "No."  The TDHS records indicate Ms. Price was terminated from her employment with the Children's Learning center.  It is not clear if Ms. Price quit or was fired. (EXH. 8-1; 8-48)


22.
Above the signature line on the DISD Application, EXH. 3, it states in part:


"... upon information contained in this Application which later proves to be false or incomplete shall result in the contract becoming null and void.  I understand that false or inaccurate statements may be deemed good cause for my immediate termination."


23.
On May 21, 1992, Ms. Price executed a Voluntary Statement with TDHS confirming she worked for Fone America, Inc. from April, 1990 through September, 1991.  (EXH. 8-71; 8-72)


24.
On May 21, 1992, Ms. Price executed a Voluntary Statement with the TDHS affirming she did not report her job on the application when interviewed. (EXH. 8-71; 8-72; TR. 157:1-7)


25.
In April, 1992, while Ms. Price was employed with DISD, the Dallas County Grand Jury returned a True Bill of Indictment against Ms. Price for the charge of Securing Execution of Document by Deception, a 3rd-degree felony. (EXH. 4)


26.
On August 3, 1992, Ms. Price plead guilty to the felony offense of Securing Execution of Document by Deception while employed with DISD.  (EXH. 5)


27.
On August 3, 1992, Ms. Price was placed on Deferred Adjudication for the felony offense of Securing Execution of Document by Deception while employed with DISD.  (EXH. 7)


28.
On August 3, 1992, Ms. Price was placed on ten (10) years probation for the felony offense of Securing Execution of Document by Deception while employed with DISD.  (EXH. 6)


29.
In approximately September 1992, the DISD began checking the criminal history of its active teachers with the DPS.  Ms. Price was an active teacher at this time. (TR. 20:19 to 21:14)


30.
The policy of using deferred adjudication began in 1992.  (TR. 30:22 to 32:1; 40:21 to 43:14)


31.
Ms. Price's written DISD Application, (4/91) EXH. 3, itself does not inquire about arrests or deferred adjudication.  EXH. 3.


32.
Ms. Price did not disclose to DISD that she had been placed on Deferred Adjudication on August 3, 1992. (TR. 47:12 to 48:12; 23:9-17)


33.
Ms. Price did not disclose to DISD the underlying facts related to the subject matter of the Deferred Adjudication of August 3, 1992.


34.
On or about May 16, 1995, DISD recommended that Ms. Price's employment be terminated.  (DISD Exhibit 2).  The basis for the termination was that:


"You are hereby notified that I am recommending that your employment be terminated, for good cause, pursuant to Board Policy DOAC (Local)(a copy of which is attached hereto and incorporated herein as Exhibit A).  The recommendation to terminate your employment is being made under the following policy provisions:


"Immorality. [DOAC (Local) page 2 of 3, number 1.].


"Good cause as determined by the Board--good cause being the failure to the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District. [DOAC(Local) page 2 of 3, number 10].


"The recommendation to terminate your employment is being made for the following specific reasons, individually and collectively:


"Your deferred adjudication to the offense of food stamp fraud on or about August 3, 1992.  (A complete set of documents which support this recommendation is attached hereto and incorporated herein as Exhibit "B")."


35.
According to Ms. Price, a teacher is supposed to teach a student, but not serve as a role model.  (TR. 132:15-20)


36.
If Price had it to do over again, she probably would tell them I was working.  (TR. 135:10-16)


37.
Price is apparently well thought of as teacher, by those who testified for her, was voted "Teacher of the Year," started a number of new programs, and seemed to have the ability to interest the students as well as the parents.  (TR. 121:22 to TR. 124:10; 168:22 to 170:12; 187:6 to 192:7; 199: 2-15; 203:8 to 204:17; 205:9 to 206:20; 214:13-25; 217:3 to 219:4)


38.
It would not be acceptable standards of conduct for a teacher to falsify documents, and it would be wrong and dishonest according to the DISD personnel who testified on behalf of Ms. Price.  (TR. 175:14 - 176:17; 177:6 to 178:20; TR. 196:19 - 197:1; 210:24 to 213:9; 227:6 to 228:14)


39.
A teacher who commits a criminal offense is not a good role model for students, according to the witnesses who testified on behalf of Ms. Price. (TR. 178 1-20; 211:23 to 212:1)


40.
According to Ms. Hart, a teacher who testified on behalf of Ms. Price, Ms. Price told Ms. Hart that Ms. Price only obtained benefits for one month. (TR. 183:5-8)


41.
Ms. Price admitted actually receiving benefits for approximately 18 months from April 1990 through July 1991. (EXH. 8-1; 8-71)


42.
Ms. Price admitted that she knew the statements were false, wrong, and dishonest at the time they were made, and knew that the Application would mislead TDHS, and that she was falsifying government records.  (TR. 128:8 to 129:5)


43.
Price's contract with DISD calls for her employment to be subject to and in conformity with the orders, policies, and procedures and rules of the Board and District "now in force or hereafter promulgated."  (EXH. 1)


44.
Ms. Price failed to meet the acceptable standards of conduct, ethics, and policies. (TR. 23:18 to 26:7)
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DISCUSSION

1.
What is the effect on a teacher being placed on deferred adjudication while an active employee based on acts that occurred prior to commencing employment as a full-time teacher?


The deferred adjudication itself will not support a good-cause basis for termination since it is not a conviction.  However, the underlying facts relating to the charge and deferred adjudication may be considered in certain employment decision situations.  See DC (LOCAL) Page 6, the 2nd ¶ under Deferred Adjudication.  In Patton v. DISD, No. 93-R2-1192 (Patton) the employee was placed on deferred adjudication during the time he was an employee for an act that occurred while an employee.


Can Ms. Price's confession and judicial confession to the underlying facts be used against her as a basis for termination?  Yes, the judicial confession or underlying facts, alone, are sufficient to establish the presumption for DISD.


DISD relies on its current policy.  According to DISD's Paragraph 2 on Deferred Adjudication, DC (LOCAL), the facts to which the individual plead are presumed to exist ....  A presumption is rebuttable.


In reviewing the DISD policies (in DC (LOCAL), on Page 6 under "DEFERRED ADJUDICATION," it states:  "... an employee placed on deferred adjudication..." which language is different from that dealing with an applicant, where it states:  "... who has been placed upon deferred adjudication..." Page 6 of 6.  The language about the employee "placed" appears to relate to an existing employee, like the Patton case.  There is nothing in the stated language which indicates the situation in this hearing of the person being placed on deferred adjudication for acts occurring prior to full-time employment does not apply.


Precertificate, and by analogy, preemployment acts, can affect the teacher's status.  DISD was justified in using the underlying facts of the deferred adjudication.


2.  Was there "good cause" for DISD to terminate Ms. Price based upon Price's failure to meet acceptable standards of conduct?


Ms. Price, with a term contract, could only be dismissed for cause.  Tex. Educ. Code §21.210.  The focus of the question then is does "cause" exist.


Does the preemployment act support such an allegation?


Under the Education Code, Section 13.109 (repealed effective May 30, 1995, and replaced by the new Education Code) lawful cause for discharge included:



1.
immorality;



2.
conviction of any felony or other crime involving moral turpitude;



4.
repeated failure to comply with official directives and established School Board policy.


Effective May 30, 1995, the Education Code, Section 22.085, includes a basis for discharge being the conviction of a felony or a misdemeanor involving moral turpitude that the employee did not disclose to the District.  There appears to be legislative history and prior Code provisions relating to the same topic.  Prior to May 30, 1995, the Education Code, Section 21.917(d), was a predecessor provision relating to employee convictions and failure to disclose.  However, the resources were not available to the Examiner to trace back to see if the same language was in effect prior to May 30, 1995.


The statute, although it is unclear as to its legislative history, and there certainly is not much case law on it, states that a person may be discharged for cause as a result of a conviction.  It does not clarify whether it is for acts that occurred before or during employment.


It is unclear whether page 6 of the Policies relating to Deferred Adjudication adopted May 5, 1995, is merely an updated version of prior written policies, since Ms. Escobedo testified that there had been a policy since 1992, and that policy was evolving.  However, the fact is that she plead to the felony while she was an employee and was placed on Deferred Adjudication while an employee.


How can conduct prior to becoming a DISD employee violate Section 10.  First of all, Ms. Price has now plead guilty to and admitted the facts that would constitute a felony conviction.  Even though she is on Deferred Adjudication, that could become a final conviction.  Secondly, she made the misrepresentations initially to TDHS while she was serving and being paid by DISD as a substitute teacher.  And finally, she failed to disclose her employment information on her application for full-time employment with DISD.  One certainly would have thought she would have included her time with the Children's Learning Center as part of her educational experience.  Finally, as evidenced by her representation to Ms. Hart, and the gist of the representation to her fellow employees about what she did, she has misrepresented to them her conduct, i.e., welfare benefits for one month as opposed to 18 months.


Schools are authorized to discharge an employee who was hired and then the School obtained information pertaining to an earlier conviction, Educator's Guide to Texas School Law, 4th Ed., Kemerer & Walsh, p. 106, "Criminal History Checks," 3rd paragraph, provided that:



a.
The conviction is for a felony or misdemeanor involving moral turpitude.




Price plead to a felony and the nature of the crime itself involved moral turpitude, that is the falsification of government documents and misrepresentations to obtain government benefits.



b.
Ms. Price failed to disclose, voluntarily, the adjudication.




Here, we are not concerned with a conviction since it is a deferred adjudication and the teacher is still under the probation of the deferred adjudication.  The conviction could become final at any time.  What is important is that the DISD has established by independent documents as well as the statements by Price to the TDHS and Price's testimony at this Hearing that she did in fact falsify documents in order to obtain government benefits.




While Price's Application with DISD only spoke in terms of convictions and not deferred adjudication or other such characterization, and that portion of the application was correct, Price failed to disclose and truthfully represent other information required in the application form; i.e., prior work history and employers.  In addition, the concept is to enable the school district to evaluate whether or not the prior criminal conduct would affect the teacher's performance and relationship with the District's administration, parents, teachers, and students.  This purpose has been thwarted by Price not voluntarily providing that information to DISD.


Price violated the following rules, policies and procedures, including referenced at page 2 of DOAC (Local):



"1."
Immorality.  Ms. Price was dishonest and misrepresented facts relating to prior and current employment on her DISD Application, and both applications to TDHS, and received unauthorized welfare benefits.



"2."
Conviction of a felony.  The offense (although not a conviction was admitted and proven) was a felony as well as a crime involving moral turpitude based upon falsifying documents and defrauding the government.


    "10."
Failure to meet the acceptable standards of conduct.  Ms. Price made misrepresentations on both TDHS applications and was place on Deferred Adjudication for those actions while she was a DISD teacher.  Having been a full-time teaching assistant with the Conroe Independent School District prior to becoming a substitute teacher with DISD at the time she made her first application to TDHS, Ms. Price should have known that such misrepresentations were not acceptable conduct for a teacher.  She admitted that she knew at the time that she was doing it that it was dishonest and wrong.  Furthermore, she continued the deception by representing to Ms. Hart that she had only done this for one month, when in fact, Ms. Price had done it for 18 months.  Also, Ms. Price said she "probably" would disclose the information if confronted with the situation again.  This sounds as though there is some question.  She may do it again, if she could get by with it, or felt justified in doing it. (TR. 125:6 to 126:4)


DISD, by proof of the judicial confession, established facts that could be presumed as a basis for adverse employee action.  That presumption has not been rebutted.  Other facts, at time of employment and after, further support the action.
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CONCLUSIONS OF LAW

After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Hearing Examiner, I make the following Conclusions of Law:


1.
The underlying facts of a pre, full time employment deferred adjudication, if proven by a judicial confession or other evidence, establishes a presumption which may, in certain situations, and as a part of all the facts, be a basis for termination.  Ms. Price's case is one of those situations.


2.
Ms. Price did fail or refuse to comply with policies, orders, and directives.


3.
Ms. Price did fail to disclose the deferred adjudication to DISD once it occurred.


4.
Ms. Price did fail to meet acceptable standards as a basis for a good-cause termination.


5.
On the signature page of the application (Exhibit 3), Item #2 states in part "To be properly evaluated, the application must be complete and accurate in every detail."  Furthermore, above the signature line, a false or incomplete application will nullify the contract and be cause for termination.  Ms. Price was not required to disclose, on the form, the deferred adjudication which had not yet occurred, although the underlying facts had.  As described in the Findings of Fact, paragraphs 7-12, she failed to describe completely her employment history, at least since coming to Dallas.  


6.
Ms. Price was placed on deferred adjudication in reference to the August 1990 TDHS form.  In actuality, from looking at all of the facts in this case, that misrepresentation was not a one-time event.  Rather, the facts show a course of conduct and a continuing course of conduct including to the time of this hearing.  Ms. Price did not disclose all of the facts and made misrepresentations on TDHS 1 in March of 1990, and then on the TDHS 2 in August of 1990 (for which she was placed on deferred adjudication), and then on her employment application in April of 1991 with DISD (Exhibit 3).  The witnesses that Ms. Price called testified that Ms. Price told them about the incident and why she was placed on deferred adjudication.  Ms. Price's mischaracterization of the events to her witnesses range from Ms. Hart, who was told it was only for one month, to a number of the witnesses (who claim to have been fairly well informed by Ms. Price about the events) having difficulty in believing that the amount came any place close to $10,000 in benefits.  Such conduct and a continuing course of such conduct jeopardizes and adversely affects Ms. Price's ability to perform all of her duties as a teacher and employee of the District, and the District's ability to rely upon the accuracy of any documents, reports or information which she is required to provide as part of her teaching/employee responsibilities.


7.
Good cause exists to support the recommendation of DISD to terminate Ms. Price's employment with DISD because she failed to meet the acceptable standards of conduct as determined by DISD Board pursuant to Board policy.
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RECOMMENDED RELIEF

1.
After due consideration of the record, matters officially noticed and the foregoing Findings of Fact and Conclusions of Law, it is recommended that:



Ms. Price's termination by DISD should be UPHELD.


SIGNED AND ISSUED this       day of                    1997.






                                         




ROBERT C. PRATHER, SR.






INDEPENDENT CERTIFIED HEARING EXAMINER

DECISION OF THE HEARING EXAMINER 

c:\tea\price\decis.doc  (30503.9)
Page 11 of 11

