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This is a proceeding pursuant to the Texas Education Code Subchapter F, §21.251 (a)(2).  The Petitioner, Dallas Independent School District, (hereinafter "Petitioner", "School District" or "Employer") notified Respondent Harlene McKnight (hereinafter "Respondent, "Teacher" or Employee"), via letter dated April 8, 1996 that it was recommending that her employment as a teacher be terminated for good cause.  Thereafter, Respondent filed a written request for a hearing pursuant to §21.253 and the undersigned, a certified independent hearing examiner, was assigned to this matter pursuant to §21.254.  Counsel for Petitioner and Respondent each executed a waiver of the 45 day time line as authorized by §21.257(c).


Petitioner was represented by Craig A. Capua of Robinson West & Gooden, P.C. of Dallas, Texas.  Respondent was represented by James P. Barklow of Dallas, Texas.  The hearing was conducted before this hearing examiner in accordance with §21.256 on several days between August 29, 1996 and October 22, 1996 during which time Petitioner and Respondent were allowed to present evidence and cross-examine witnesses.  The hearing was conducted in the same manner as a civil trial without a jury in a District Court of the State of Texas, the Texas Rules of Civil Evidence were applied and a certified shorthand reporter recorded the hearing, all as provided by §21.256.  After the completion of testimony the undersigned Hearing Examiner took this matter under advisement.  Counsel for the parties were permitted to file post-trial briefs and proposed findings of fact and proposed conclusions of law.  

Findings of Fact

Having received the post-hearing briefs and proposed findings of fact and conclusions of law, and after  consideration of the pleadings, the evidence, any matters officially noted, the briefs and other memoranda of the parties, and the arguments of counsel, and having evaluated the evidence presented and the credibility of the witnesses, and having considered the law, the undersigned hearing examiner makes the following findings of fact:


1.
Petitioner Dallas Independent School District is a political subdivision of the State of Texas.


2.
At all times relevant to the issues in this proceeding, Respondent Harlene McKnight was an employee of Petitioner employed as a Teacher at O. M. Roberts Elementary School in Dallas, Texas.


3.
The parties entered into an three year contract signed by Petitioner on March 1, 1994, and Respondent on March 3, 1994, by which the Petitioner agreed to employ Respondent for three consecutive scholastic years, commencing on the first day of scholastic year 1994-95, which contract was subject to its terms and conditions.  (TR P.23.Pet. Ex 1) 


4.
The contract provided in relevant part that the General Superintendent of the Petitioner has the right to assign the Respondent as he may determine and may from time to time assign or reassign the Respondent.  (TR P.23.Pet. Ex 1)


5.
The Contract provided that if the employee shall fail, refuse or be unable to perform his/her obligations, the Contract may be terminated by the School District in accordance with the rules and procedures of the Board of Education.  

(TR P.23.Pet. Ex 1) 


6.
By letter dated April 8, 1996, Petitioner DISD notified Respondent that it was recommending that her employment be terminated for good cause.  (TR P.498-499 Pet. Ex 42).


7.
The letter indicated that the recommendation to terminate Respondent's employment was being made under the following policy provisions:


Failure of the employee to use his or her best efforts in carrying out any one or more of the following areas of professional duties and responsibilities:



Creating a climate for learning in the classroom, focusing upon teaching students "how to learn."  [DFBA (Local) page 1 of 2, number 3a].



Instilling a desire for learning in each student.  [DFBA (Local) page 1 of 2, number 3b].



Improving teaching techniques, [DFBA (Local) page 1 of 2, number 3d].



Maintaining all records and making all reports required by the principal or department head.  [DFBA (Local) page 1 of 2, number 3e].


Inefficiency or incompetency in the performance of duties as determined by the performance standards established by the Board.  [DFBA (Local) page 2 of 2, number 9].


Good cause as determined by the Board--good cause being the failure of the employee to meet the acceptable standards of conduct as determined by the Board pursuant to Board policy, or where the retention of the employee is detrimental to the best interest of the students of the District [DFBA (Local) page 2 of 2, number 10].


Failure to comply with such reasonable requirements as the Board may prescribe for achieving professional improvement growth.  [DFBA (Local) page 2 of 2, number 11].


The letter also stated that the recommendation to terminate Respondent's employment was being made for the following specific reasons, individually and collectively:


Your failure to perform satisfactorily the duties of your position.  On eleven occasions between September 1, 1995, and March 8, 1996, you received informal observation reports indicating deficiencies in instructional methods.  Many opportunities were provided to you to assist you in improving your teaching techniques.  Specifically, two classroom visitations were made and suggestions given, in writing, of strategies for improvement.  A teacher improvement plan was developed for you.  I reviewed your lesson plans and gave you written directives to implement.  In spite of the assistance provided to you, you failed, or were unable, to improve your performance as indicated by the "below expectations"  evaluations you received from Mr. Ward and me.

(TR P.498, Pet. Ex 42) 



8.
Each of the above policy provisions described in the letter are Board Policies and/or Administrative Regulations of the Dallas Independent School District and are also business records of the Dallas Independent School District kept by it in the regular course of its business (TR P.23, Pet. Ex 1) 


9.
The letter informed Respondent of the procedure to be followed in the event she desired to appeal the recommendation, including the right to a hearing before an independent hearing examiner (TR P.499, Pet. Ex 42).


10.
Respondent requested a hearing and the undersigned, an independent hearing examiner, was appointed to preside over this matter (TR.P6).


11.
Respondent Harlene McKnight has been a teacher employed by Petitioner Dallas Independent School District, for twenty-eight years (TR.P604).  She has been employed at O. M. Roberts Elementary School, primarily as a computer based reading language arts teacher, since 1985  (TR P.704).


12.
Alicia Zapata became the principal of O. M. Roberts Elementary School beginning in the 1994/1995 school year.  (TR.P354).  During said school year Respondent was a Title One computer lab based reading language arts Teacher (TR.P70, P355).


13.
In May of 1995 Ms. Zapata reassigned Respondent to a second grade class for the 1995/1996 school year, primarily due to budget cuts (TR P.356-357).  She told Respondent in May of 1995 she would be assigned to a second grade class in the fall of 1995 (TR P.360).


14.
Respondent was a Second Grade Classroom Teacher at O. M. Roberts Elementary School commencing in the Fall of 1995.  (TR P.70.L25).


15.
On August 17, 1995, Shirley Ison-Newsome, visited Respondent's classroom as a part of her regular duties, which at that time, was under the cluster of the Superintendent in charge of Schools in that area.  Ms. Ison-Newsome went to Respondent's classroom and noted that the room was not ready to receive students.  There was nothing up on the bulletin boards.  On the same date she noticed that the other classrooms were either completely ready or almost ready to receive students (TR P.29).  


16.
On August 9, 1995, Alicia Zapata directed Respondent via written memo to obtain Ms. Zapata's written permission before she moved furniture from the Title One Lab into her classroom (TR. 359-360, Pet. Ex 17.


17.
At the start of 1995-1996 school year, Alicia Zapata assisted Respondent by writing her a memo indicating items needed in the classroom.  (TR P. 365,L3).


18.
At the start of the 1995-1996 school year, Alicia Zapata gave Respondent start-up supplies.  (TR P. 374,L2).


19.
Alicia Zapata did not observe any learning centers in Respondent's classroom on September 1, 1995.  (TR.P377,L1).


20.
Respondent's second grade class during the 1995-1996 school year contained regular, normal, average students.  (TR P.71,L15).


21.
Irene Alexander, who was the Assistant Principal at Oran Roberts Elementary School during the 1995-1996 school year, observed Respondent using an out-of-adoption based during prime instrumental time which she testified was inappropriate.  (TR P.73,L9-25).  Irene Alexander did not believe that the students were involved in free reading when the out-of-adoption basal was used. (TR P.75,L23-P76,L2).


22.
Respondent did not submit any lesson plans for review for the week of October 23, 1995.  (TR P.78,L10).


23.
Irene Alexander observed during the fall of 1995 that Respondent was having difficulty writing lesson plans.  Respondent's lesson plans were unclear regarding objectives, teacher learning activities, the type of teaching that was occurring, and homework assignments.  (TR P.78,L17-23).


24.
Irene Alexander and (Title One Specialists during 1994-1995) assisted Respondent in preparing lessons plans during the 1994-1995 and 1995-1996 school years.  (TR P.79,L1-19).


25.
Irene Alexander observed that Respondent's classroom had little or no organization.  (TR P.79,L25) and that Respondent's visual aids were very bare.  (TR P.80,L12).


26.
Irene Alexander testified that she believed that Respondent was unwilling to try to do anything differently.  (TR P.81,L14)and had an unwillingness to show improvement (TR P.88).


27.
Irene Alexander observed when she conducted informal classroom visitations that Respondent was not following the lesson cycle.  (TR P.83,L2).


28.
Irene Alexander observed that Respondent would teach lecture style rather than going up and down the rows looking over student shoulders.  (TR P.84,L4-21).


29.
Irene Alexander observed that the students were not on the same page during instruction.  (TR P.85,L5).


30.
Irene Alexander never received any forms from Respondent during the 1995-1996 school year stating that she had special education students in her classroom.  (TR P.86,L2).


31.
Irene Alexander observed that Respondent did not mark any grades in the student math books.  (TR P.86,L15).


32.
Irene Alexander did not observe any improvement in Respondent's lesson plans by the Spring of 1996.  (TR P. 87,L4).


33.
Irene Alexander did not observe any nurturing or positive rapport in Respondent's classroom.  (TR P.87,L11-P88,L1).


34.
Irene Alexander delivered the supplementary readers (basal) to Respondent's classroom.  Respondent requested that the supplementary readers be removed from her classroom.  Later, Respondent was not using the supplementary readers as they were intended to be used.  (TR P.97-100).


35.
Irene Alexander stated that Respondent should be terminated.  (TR P.116,L3).


36.
Irene Alexander does not believe that Respondent could serve as a role model to students (TR P.119,L1).


37.
Irene Alexander does not believe that Respondent should be assigned with a younger teacher to team teach.  (TR P.119,L6).


38.
Irene Alexander does not see Respondent working effectively with children in any capacity.  (TR P.125,L19).


39.
Toni Montgomery, who is a DISD Instructional Specialist, observed Respondent on October 31, 1995.  She observed that the students were all on various pages in the math book, Respondent was lecturing to students, the lesson did not relate to TASS objectives, Respondent had no classroom management or classroom procedure, the classroom environment needed improvement, and Respondent was not praising students.  (TR P.153-157).


40.
Toni Montgomery requested to see the grade book, but Respondent stated she did not have one.  (TR P.157,L8).


41.
Toni Montgomery offered suggestions to Respondent.  (TR.P157,L17).


42.
Toni Montgomery did not observe a behavior management plan in Respondent's classroom.  (TR P.158,L19).


43.
A behavior management plan should be posted in the classroom, but Toni Montgomery did not observe a plan in October, 1995.  (TR P.160,L18).


44.
Toni Montgomery stated the opinion that Respondent's lesson plans were sketchy (TR P.161,L1) and that Respondent's classroom needed organization.  (TR P.161,L13).


45.
Toni Montgomery suggested to Respondent that she attend a workshop on classroom management.  (TR P.161,L21).


46.
Respondent did not request that Toni Montgomery return at a later time to assist her.  (TR P.161,L25-P162,L1).


47.
Toni Montgomery believed that Respondent did not take advantage of professional growth opportunities (workshops) offered by DISD because Ms. Montgomery taught the workshops and did not see Respondent.  (TR P.162,L21).


48.
Toni Montgomery visited Respondent's classroom once every three weeks from October 31, 1995 through February 8, 1996, and offered assistance on each visit.  (TR P.164,L6-21).


49.
Toni Montgomery observed Respondent's classroom approximately 7-10 times during the 1995-1996 school year.  (TR P.177,L24).


50.
Toni Montgomery gave Respondent a sample discipline management plan.  (TR P.165,L1).


51.
Toni Montgomery did not observe any change in Respondent's classroom from October, 1995 to February, 1996.  (TR P.167,L17).


52.
Toni Montgomery believes that the students in Respondent's class were like students of any other second grade class in terms of ability and intelligence (TR P.172,L24).


53.
Toni Montgomery's professional opinion is that Respondent is professionally exhausted and should be terminated.  (TR P.173,L5).


54.
Robert Ward, who is a Principal at H.S. Thompson, prepared a Texas Teacher Appraisal System Preliminary/Final Observation Form of Respondent (TR.P.206,L24 Pet. Ex 16).


55.
Robert Ward observed Respondent's teaching performance on April 1, 1996, to be "unsatisfactory."  (TR P.229,L11).



56.
Robert Ward observed a lot of off-task, inappropriate behavior in the Respondent's classroom (TR P.209,L1).


57.
Robert Ward observed Respondent not manage off-task behavior appropriately and Respondent was never able to obtain all of the students attention.  (TR P.210,L8-18).


58.
Robert Ward observed that some of Respondent's students did not respect her (TR P.212,L21) and that Respondent's classroom environment was not nurturing.  (TR P.214,L7).


59.
Robert Ward indicated he believed that teaching was not taking place in Respondent's classroom based upon the declining test scores.  (TR P.216-219).


60.
Robert Ward stated that it's not uncommon for a teacher to be appraised at "exceeds expectations" one year and then the next year the teacher is appraised at "below expectations."  (TR P.222,L1-P223,L11).


61.
Robert Ward stated that every year's evaluation stands on its own merit and past performance is not a factor when appraising a teacher.  (TR P.227,L14-23).


62.
Tom Veale, a DISD Title One Instructional Specialist, observed Respondent on January 17, 1996.  (TR P.241).


63.
Tom Veale observed off-task behavior, the lesson cycle was not being followed, students were working on different pages in the workbook, and ineffective instruction.  (TR P.242-244).


64.
Tom Veale testified that he believed that Respondent could have done more harm than good to the students.  (TR P.244,L20).


65.
Tom Veale would not retain Respondent to teach second grade students.  (TR P.245,L18).


66.
Johnnie Talley, who is a visiting teacher/counselor, observed Respondent on January 25, 1996.  (TR P.266,L6).


67.
Johnnie Talley observed behavior problems, students were off-task, classroom procedures were not posted, bulletin board not completed, classroom not conducive to learning, the bulletin board did not reflect the subject matter being taught, Respondent was not praising students, lessons not pre-planned, and transition of subjects was not smooth.  (TR P.268-273).


68.
Johnnie Talley observed Respondent on February 8, 1996, and observed no improvement from the January 25, 1996 visit.  (TR P.275,L13).


69.
Johnnie Talley believed that all the recommendations she gave Respondent on her first visit were not implemented at the time of her second visit.  (TR P.275,L13).


70.
Johnnie Talley believed that the test scores decreased because it's difficult for students to learn without a good behavior management plan.  (TR P.277,L13).


71.
Johnnie Talley believed that Respondent should be terminated.  (TR P.277,L23).


72.
Toni Gallego, who is a DISD Instructional Specialist, observed Respondent's classroom on March 28, 1996.  (TR P.316,L17).


73.
Toni Gallego observed that Respondent did not prepare her lesson plans for the week.  She asked to see lesson plans for prior weeks and was not given any lesson plans by Respondent.  (TR P.317-318).  Respondent could not produce her grade book at Toni Gallego's request.  (TR P.318,L10).


74.
Respondent could not produce any student profiles or portfolios at Toni Gallego's request because none existed.  (TR P.319-320).


75.
Toni Gallego testified that Respondent's teaching was geared toward worksheets rather than student-prepared work.  (TR P.319-L7).


76.
Toni Gallego testified that the work on the bulletin board dated February 22, 1996, was the same work on March 27, 1996, because she noticed that the February date was erased.  (TR P.321,L6).


77.
Toni Gallego testified that she observed Respondent teach lecture style which in her opinion is not appropriate for second graders.  (TR P.321-L22).


78.
Toni Gallego did not observe any learning centers in  Respondent's classroom.  (TR P.322-L15).


79.
Toni Gallego did not like the seating arrangement of the classroom because not all of the students could see Respondent.  (TR P.322-L22).


80.
Toni Gallego observed that most of the students work in the folder was ungraded.  (TR P.324,L19).


81.
Toni Gallego did not think that Respondent was an effective teacher.  (TR P.325,L6).


82.
Toni Gallego recommended the termination of Respondent. (TR P.325,L10).


83.
Alicia Zapata assisted Respondent by writing her a memo indicating items needed in the classroom.  (TR P.365,L3).


84.
Alicia Zapata gave Respondent start-up supplies.  (TR P.374,L2).


85.
Alicia Zapata did not observe any learning centers in Respondent's classroom on September 1, 1995.  (TR P.377,L1).


86.
Respondent contacted a teacher to cover her class on September 1, 1995, without the approval of Alicia Zapata.  (TR P.379,L21).


87.
Respondent was on medical leave of absence from approximately September 7, 1995 to October 9, 1995.  (TR P.381,L2-14).



88.
Alicia Zapata offered to get someone to cover Respondent's class if she needed to leave due to her back injury.  (TR P.379,L9.


89.
Alicia Zapata was aware that when Respondent returned to work on October 9, 1995, she could only work four to six hours per day.  (TR P.382,L3).



90.
Alicia Zapata made modifications for Respondent so she would not have to climb any stairs.  (TR P.383,L2-25).



91.
Alicia Zapata directed Respondent to make sure that each child write their name and date on paperwork that was turned in.  (TR P.389,L22).



92.
Respondent's grade book was not current as of November 3, 1995.  (TR P.391,L21).



93.
Alicia Zapata directed Respondent to talk positively with her students.  (TR P.391,L5).



94.
Alicia Zapata observed Respondent's classroom on November 30, 1995, and had to remind Respondent a second time to have students names and dates on their worksheets, (TR P.419-420).



95.
Alicia Zapata observed no learning centers in Respondent's classroom on January 22, 1996.  (TR P.423,L3).



96.
Alicia Zapata observed that the bulletin boards had not changed in Respondent's classroom on January 22, 1996.  (TR P.423,L12).



97.
Alicia Zapata testified that Respondent did not make any reference to TAAS or ITBS objectives (TR P.425,L24), did not praise students (TR P.426,L3) and did not have a nurturing environment in Respondent's classroom.  (TR.P427,L12).



98.
The students in Respondent's classroom were not hand picked by Alicia Zapata.  (TR P.431,L4-8).



99.
Alicia Zapata prepared a Professional Growth Plan for Respondent because of her deficiencies.  (TR P.451,L7).



100.
Alicia Zapata did not observe Respondent implementing the lesson cycle effectively on February 5, 1996.  (TR P.453,L9).



101.
Alicia Zapata observed missing items in Respondent's lesson plans on February 12, 1996.  (TR P.456,L8).



102.
Respondent agreed that she needed improvement in the areas listed in the Dallas Teacher Improvement Plan.  (TR P.461,L13).



103.
Alicia Zapata observed that the students names and dates were still not on their workbook pages on February 22, 1996.  (TR P.465,L21).



104.
Alicia Zapata observed that Respondent was not following her lesson plan.  (TR.P467,L2).



105.
Alicia Zapata observed that Respondent still did not list TAAS objectives on her lesson plans.  (TR.P469,L7).



106.
Alicia Zapata observed students off-task in Respondent's classroom on March 8, 1996.  (TR.P474,L12).



107.
Alicia Zapata gave Respondent the opportunity to observe another teacher.  (TR.P477,L4).


108.
Alicia Zapata prepared a Texas Teacher Appraisal System Preliminary/Final Observation Form for Respondent and observed many deficiencies.  (TR.P482-491).




109.
Respondent received an "unsatisfactory" overall performance score from the appraisals of Alicia Zapata and Robert Ward.  (TR.P497,L14).


110.
Alicia Zapata testified and this hearing examiner finds that Respondent is not an effective second grade classroom teacher.  (TR.P500,L6).


111.
Alicia Zapata did not discriminate against Harlene McKnight based upon her race or age or anything else.  (TR.P507,L16-19).


112.
Alicia Zapata testified that he believes that Respondent should be terminated from the DISD.  (TR.P508,L4).


113.
The evidence in this matter does not show by a preponderance of the evidence that Alicia Zapata or any other person employed by Petitioner DISD harassed Respondent, failed to cooperate with her to any meaningful degree, or discriminated against her based upon her age or race or anything else.


114.
The evidence, largely consisting of testimony and exhibits, establish by more than preponderance of the evidence that Respondent Harlene McKnight should be terminated for good cause.

DISCUSSION

The Findings of Fact obviously, standing by themselves, support a good cause termination of the Respondent for numerous reasons as factually set forth above as legally concluded below.  There were several mitigating facts presented on behalf of Respondent during the hearing, including the fact that Respondent had had a long career as a teacher in DISD, that she had apparently met expectations in evaluations for approximately 10 years prior to the 1995-1996 school year, that she was transferred from the computer lab to second grade which she had never taught before, although she does have a certificate to teach second grade.  She suffered a back injury early in the school year, which this hearing examiner notes is probably the most important time of the year from the standpoint of teacher organization and preparation. 


Respondent claimed in effect that she was set up and that she was observed for more than the average teacher during the 1995-1996 school year.  The hearing examiner notes that one or more of the witnesses called by the Petitioner did not observe Respondent very long (perhaps as little as 45 minutes) and then rendered an opinion she should be terminated.  This hearing examiner certainly has taken such into account, and perhaps even if one or more persons may have been sent to observe Respondent, in effect knowing the desired result, that does not alter their factual testimony about her deficiencies, it only serves to decrease the weight that I accorded their conclusions.  There were several other witnesses including the Principal, Assistant Principal and Toni Montgomery, who had a significantly greater opportunity to observe her and they all testified very consistently about Respondent's problems and lack of effort to improve.


In finding, concluding, and recommending as I have, I have considered all of these mitigating facts and factors.  In my opinion they do not individually and/or collectively amount to a sufficient defense or excuse for what clearly amounted to inadequate teaching, inadequate teaching techniques, a failure to follow directives and a failure to use her best efforts to improve.

CONCLUSIONS OF LAW

Having considered the evidence and having found the above facts, the undersigned Hearing Examiner concludes as a matter of law that good cause exists for the termination of Respondent Harlene McKnight's employment with the Petitioner Dallas Independent School District, because:


1.
Respondent violated DISD Board Policy provisions by failing to use her best efforts in carrying out each of the following areas of professional duties and responsibilities:



a)
Creating a climate for learning in the classroom focusing upon teaching students "how to learn"; and



b.
Instilling a desire for learning in each student; and



c.
Improving her teaching techniques; and



d.
Maintaining all records and making all reports required by her principal or department head.


2.
Respondent was inefficient and incompetent in the performance of duties as determined by the performance standards established by the Petitioner DISD.


3.
Respondent failed to meet the acceptable standards of conduct as determined by the DISD Board pursuant to DISD Board Policy, and the retention of the Respondent as a teacher is detrimental to the best interest of the students of the DISD.


4.
Respondent failed to comply with reasonable requirements as the DISD Board prescribed for achieving professional improvement growth.

RECOMMENDATION AND PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noted, the foregoing Findings of Fact and Conclusions of Law, the undersigned certified independent hearing examiner, concludes and recommends that the recommendation of the Dallas Independent School District should be sustained and the contract of Harlene McKnight should be terminated for good cause.


Petitioner's recommendation should be sustained.


SIGNED and issued this      day of                   , 1997.






                                         




ROBERT G. BOOMER






Certified Independent Hearing Examiner
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