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DALLAS INDEPENDENT SCHOOL  §   S T A T E    O F   T E X A S

 DISTRICT ("DISD"),        §   TEXAS EDUCATION AGENCY ("TEA")

                           §

             Petitioner,   §   

                           §   BEFORE THE CERTIFIED 

VS.                        §   INDEPENDENT HEARING EXAMINER

                           §

JANIS TILLERSON,           §

                           §

             Respondent.   §  DONALD W. HICKS, SR. 

FINDINGS OF FACT, CONCLUSIONS OF LAW 


AND RECOMMENDATION(S), IF ANY


On April 23 and 24, 1998, CAME ON FOR FINAL HEARING the above-styled and numbered TEXAS EDUCATION AGENCY ("TEA") docketed matter.  The Examiner finds that Respondent Janis S. Tillerson's request for a hearing under Subchapter F of Chapter 21 of the Texas Education Code (sometimes the "CODE")
 was filed with and received by TEA on December 1, 1997.  The Examiner finds that Respondent requested that the Hearing remain open and such request is found of record at SF 12, ll. 1-17; 15; 16, ll. 1-7.  The matter was assigned to the Examiner on December 3, 1997.  On December 17, 1997, the parties timely signed and filed with the Examiner a waiver of the 45-day Rule for rendition of the Examiner's findings of fact, conclusions of law and, recommendations, if any.  Tex.Educ.Code § 21.257(a) and (c); Tex.R.Civ.Proc. 11.  The Certified Independent Hearing Examiner (the "Examiner") finds that he has acquired and maintained jurisdiction over the parties and the matter(s) for final hearing under Subchapter F of Chapter 21 of the Code.  The Examiner finds that Petitioner DALLAS INDEPENDENT SCHOOL DISTRICT (the "DISTRICT") appeared by representative, i.e., Dr. Yolanda Cruz (Principal of CUELLAR ELEMENTARY SCHOOL ("CUELLAR")) and Respondent JANIS S. TILLERSON ("TILLERSON") appeared in person.  The District was represented by Sonya D. Hoskins of ROBINSON, WEST & GOODEN, P.C., Attorneys at Law, located in Dallas, Texas.  Respondent was represented by James Paul Barklow, Jr., of THE LAW OFFICES OF JAMES PAUL BARKLOW, JR., P.C., located in Dallas, Texas.  Both parties announced ready and the final hearing was conducted in the open pursuant to the Texas Rules of Civil Procedure and as if tried to a judge.  The Texas Rules of Civil Evidence applied throughout and a certified shorthand reporter recorded the hearing and the receipt of evidence therein.  Tex. Educ. Code § 21.256(c), (d) and (e).


STATEMENT OF THE CASE

A final hearing was held to review recommendation of GILBERT CUELLAR ELEMENTARY SCHOOL Principal that Respondent be terminated for essentially a pattern or practice of physical and verbal abusive behavior toward special education students taught in a self-contained environment.  In particular, Petitioner notified Respondent that she was recommended for termination for violating DISD Board Policy DF (LOCAL) which prohibits inappropriate physical contact with and unprofessional and inappropriate comments about students.  


ISSUE(S)

Whether Petitioner has proved by a preponderance of the credible evidence that:  (a)  Respondent's conduct involving her special education students violated DISD Board Policy DF (LOCAL) and (b)  good cause exists to terminate Respondent's employment? 


FINDINGS OF FACT


1.  Beginning in school year 1997-1998, Petitioner employed Respondent Tillerson under a term contract as a self contained special education teacher at Cuellar Elementary school where Tillerson taught students mentally challenged, mentally retarded and others who suffered with deafness and blindness. (SF 102, ll. 24-25; SF 103, ll. 1-14; SF 443, ll. 7-13; SF Vol. II, Pet.'s Ex. 2, page 7.).


2.  Prior to teaching at Cuellar Elementary school, Respondent Tillerson had been placed on an action plan for the manner in which she disciplined students at the District's Nathaniel Hawthorne Elementary School.  Tillerson's disciplining included allegations of physical abuse by choking and throwing students.  Tillerson's action plan included caution in disciplining students and required that Tillerson see one of the District's doctors for his evaluation and for maintaining control when faced with student behavior challenges.  (SF 235; 237, ll. 17-25; 238.).


3.  Based on the abuse allegations at Nathaniel Hawthorne Elementary, Respondent Tillerson was placed on six (6) weeks probation.  In May of 1997 and prior to completion of that probation, however, Respondent Tillerson was transferred to Gilbert Cuellar Elementary school as a self-contained special education teacher.  Respondent acknowledged her problems at Nathaniel Hawthorne Elementary school and that she did not complete her scheduled professional growth plan, i.e., Petitioner's Exhibit 13.  (SF 102, ll. 24-25; 103, ll. 1-14; 155, ll. 1-10 and 14-21; 157, ll. 5-18; 237, ll. 17-25; 238; 239, ll. 11-25; SF 240; SF 241, ll. 1-9; SF 242, ll. 1-5; 334, ll. 8-25; 335, ll. 15-25; 48, ll. 24-25; 349-350; 351, ll. 1-20; 354, ll. 4-24.).


4.  Respondent Tillerson transferred to Cuellar Elementary school with a "clean slate" since the administration did not know about the Hawthorne Elementary problems.  In other words, no reputation or gossip preceded her arrival at or pervaded the Cuellar Elementary school environment.  According to Dr. Cruz (whose tenure at Cuellar Elementary and credentials are highly connected, relevant and impressive (SF 441, ll. 20-25; 442, ll. 1-23; 443, ll. 7-13.)), Respondent Tillerson had a "fresh start" unencumbered by the Hawthorne Elementary school allegations of inappropriate physical or abusive contact with her special education students.  (SF 451, ll. 10-25; 452, ll. 1-22; 470, ll. 11-22; 474, ll. 14-25; 475-479; 480.).


5.  However, Respondent Tillerson began to have the same and similar unexplainable complaints concerning her discipline and physical contact with the Cuellar Elementary school's special education students.  The first reported incident at Cuellar Elementary school for school year 1997-1998 occurred with Jemone D. and involved unexplained and inappropriate contact, pushing and discipline that caused damage to the student's lip.  (SF 159, ll. 5-25; 160-178; 179, ll. 1-5; 341, ll. 3-25; 342-345; 348-351; 443, ll. 14-25; 444-446; 447, ll. 1-8; 448-455; 470, ll. 23-25; 471; 472, ll. 1-20.).  Respondent Tillerson and her teacher assistant, Anna Bilberry testified that Respondent pushed Jemone D's head into the chalkboard and Respondent testified that she thought it was necessary that Jemone D. actually touch the chalkboard rather than face it.  (SF 223, ll. 9-16; 224, ll. 5-25; 225, ll. 1-13.).


6.a.  On or around September 5, 1997, a second reported incident at Cuellar Elementary school occurred with Tommy G. and involved inappropriate contact, pushing and discipline that motivated five (5) sixth grade students from the regular student population to complain to the school's counselor, Gracie Walker, and to their principal, Dr. Yolanda Cruz.  (SF 106, ll. 15-25; 107, ll. 1-9.).  Those students were in a position to observe and close enough to hear the incident between Respondent Tillerson and special education student Tommy G.  (SF 17, ll. 10-14 and 17-24; 18 ll. 7-10 and 13-22; 19, 1-20; 25, ll. 6-12 and 16-21; 49, l. 14; 55, ll. 2-11 and 15-18; 56, ll. 3-8 and 14-21 and 24-25; 57, ll. 1-19; 58, ll. 1-4; 64, ll. 1-10 and 24-25; 71, ll. 24-25; 72, ll. 1-4 and 5-15; 73, ll. 5-10 and 11-25; 75, ll. 19-25; 76, ll. 1-2 and 12-18 and 19-25; 77; 81, ll. 4-25; 84, ll. 19-24; 85, ll. 6-25; 86; 87, ll. 1-15; 88, ll. 5-6; 104, ll. 4-8 and 15-25; 105; 456, ll. 8-19;  476, ll. 11-25; 480; 481, ll. 1-3.).


  b.  The Examiner finds that no reason exists of record for the five (5) students herein to fabricate a story regarding Respondent Tillerson.  This finding is based substantially on the facts that none of the reporting students were in Respondent Tillerson's class(es) and none came under her supervision for any matter.  Further, there was extreme confidence in the students by Dr. Yolanda Cruz and Counselor Gracie Walker.  Indeed, Dr. Cruz had a number of them for six (6) years at Cuellar Elementary school and vouched for them being very good students and not having complained to the administration about any teacher before the Tommy G. incident.  (SF 113, ll. 15-25; 114-115; 116, ll. 1-7; 215, ll. 11-12.).  


  c.  The Examiner finds that the foregoing five (5) students each possessed sufficient intellect to relate transactions with respect to which they were interrogated.  Tex.R.Civ.Evid. 601(a)(2).



  d.
  The Examiner finds that the testimony of said five (5) 

students showed each student's ability to understand questions and frame intelligent answers, as well as to recollect and communicate that recollection.  See e.g., Beavers V. State, (Tex.App.-Houston [1st Dist.] 1984, pet. ref'd).


  e.  The Examiner finds that each of said five (5) testifying students understood the obligations of an oath (either by affirmation or swearing) to testify to the truth, the whole truth and nothing but the truth.  


  f.  Finally, the content of the questions propounded to the five (5) testifying students was not beyond their ostensible cognitive development and each of said students appeared emotionally suited to render the testimony given at the hearing.


7.  The students were uniformly upset and uniformly reported that they had observed Respondent Tillerson bump or push Tommy G., against the lunch room wall, jerk his neck real hard, bump his head against the lunch room wall and yell at Tommy G. in a mean voice.  The five (5) reporting students did not think what they had observed was fair.  (SF 19, ll. 21-25; 20, ll. 1 and 15-20; 41, ll. 10-13 and 18-22; 48, ll. 17-18; 74, ll. 20-25; 75, ll. 1-4; 87, ll 22-24; 94, ll 23-24; 96, ll. 4-11; 98, ll. 8-11; 106, ll. 2-10 and 17-25; 107, ll. 1-5; 109-113.).


8.  The five (5) students reporting the Tommy G. incident were uniform in stating that they did not observe Respondent Tillerson attempting to aid Tommy G., in any manner, including assisting Tommy G. with his hearing aid.  (SF 20, ll. 2-14; 32, ll. 18-25; 43, ll. 21-25; 44, ll. 9-17; 75; 76, ll. 1-2; 88, ll. 14-25; 89, ll. 1-8; 94, ll. 19-22; 100, ll. 1-9; 109, ll. 23-25; 110; 112, ll. 7-24; 113; 143; 144, ll. 1-18.).


9.a.  Tommy G. was timely interviewed concerning the incident involving Respondent Tillerson in the lunch room.  (SF 107, ll. 6-22.).   However, Tommy G. was in a strain so the interview was abated to allow him to relieve himself.  The Counselor observed that Tommy G. remained in the restroom a long time from which circumstance she inferred that Tommy G. really did need to use the restroom.  (SF 108, ll. 20-25.).


  b.  Tommy G.'s report of what occurred and his demeanor during his explanation of what occurred verified the reports to the school's counselor and principal by the five (5) sixth graders.  (SF 107, ll. 6-25; 108-112; 113, ll. 1-5; 115; 116, ll. 1-7; 130, ll. 11-25; 131; 132, ll. 1-4; 133, 15-19; 134, ll. 8-25; 135, ll. 1-6; 142, ll. 17-23; 143, ll. 15-25; 144, ll. 1-18; 145, ll. 1-13; 456, ll. 8-19; 480; 481, ll. 1-3.).


10.a.  At the time of the hearing, Gracie Walker, the school Counselor had been employed with the District over twenty-two (22) years.  Ms. Walker had earned two (2) masters in counselling and special education, respectively.  Ms. Walker, testified that Respondent Tillerson had a student population classified as mentally retarded which remained in Respondent's classroom most of the day except for a forty-five (45) minute gym period and a lunch period.  Further, Respondent Tillerson had a teacher assistant, Anna Bilberry.  (SF 101, ll. 17-25; 102, l. 1 and 11-16; 103, ll. 15-20; 119, ll. 14-16.).  


  b.  Ms. Walker stated that she believed the activity and conduct described by the students and described and demonstrated by Tommy G. had occurred.  In her professional opinion, Ms. Walker insisted that Respondent Tillerson applied inappropriate physical discipline and treatment of student Tommy G. (SF 112, ll 16-24; 113, ll. 1-6; 115, ll, 4-8; 116, ll. 13-14; 120, ll. 5-9 and 21-23.).

  c.  Ms. Walker followed the District's policies for investigating and reporting suspected abuse-of-child cases by reporting the allegations to Dr. Cruz who called the police.  Thereafter, Ms. Walker was not a part of the investigation into Respondent Tillerson's interaction with special education students.  (SF 127, ll. 1-13; 128, ll. 15-25; 129, ll. 14-25; 130, ll. 1-10.).


  d.  Juanita McElroy had been employed by the District since 1986 and was an Assistant Principal at Gilbert Cuellar Elementary School during the 1997/1998 school year testified that Dr. Cruz requested that she talk with Respondent concerning Jemone D.'s mother's inquiry concerning Jemone D.'s head being pushed against a blackboard and his lip swelling.  (SF 430, ll. 6-25; 431, ll. 1-6.).  Respondent informed Ms. McElroy that Jemone D. tripped over a crate and that Respondent caught Jemone D. to keep him form falling. (SF 431, ll. 7-15.).  When Ms. McElroy sought to question Jemone D. concerning the alleged incident as disclosed by Respondent, Respondent cut off Jemone D.'s response by interrupting with a suggestion to Jemone D. as to what occurred and tried to steer the conclusion as to his comment(s).  (SF 431, ll. 16-25; 432-440; 441, ll. 1-5.).

Respondent's Defenses:

11.a.  On cross-examination Respondent raised the issue as to whether Tommy G., had ALPORT SYNDROME.  (SF 116, ll. 20-25; 117; 118, ll. 1-17.).  Respondent Tillerson testified that she knew Tommy G. had Alport Syndrome and that she had known this fact for some time.  (SF 330, ll. 24-25; 331; 332, ll. 1-3.).   However, Respondent did not offer expert opinion, written or otherwise, and no medical file properly identified and authenticated was offered to support this allegation as to Tommy G.'s condition.  (SF 142, ll. 6-25; 143, ll. 2-12; Entire record.).


  b.   On cross-examination,  Respondent raised the issue as to whether Tommy G., had KIDNEY DISEASE.  (SF 118, ll. 14-17.).  However, Respondent did not offer expert opinion, written or otherwise, and no medical file properly identified and authenticated was offered to support this allegation or inference as to Tommy G's condition.  (Entire record.).


  c.  On cross-examination, Respondent raised the issue as to whether Tommy G. experienced prolonged and frequent urination.  (SF 131, ll. 5-25; 132-134; 135, ll. 1-6; 142, ll. 5-23; 143, ll. 1-8.).  However, Respondent did not offer expert opinion, written or otherwise, and no medical file properly identified and authenticated was offered to support this allegation or inference as to Tommy G's condition.  (Entire record.).

 
d.  On cross-examination, Respondent raised the issue as to whether Tommy G. required physical restraint and physical touching based on some behavioral problems.  (SF 118, ll. 18-25; 119, ll. 1-13.).  On direct examination, Respondent did offer opinions or observations, expert or otherwise, as to the need sometime for physical restraint and general characterizations of the special education student population.  However, no opinion (expert or otherwise) was offered and no medical file properly identified and authenticated was offered to support this allegation or inference as to Tommy G's condition and behavior (or other students for that matter) and the need to physically restrain Tommy G. or any other specific student. (For example, SF 369, ll. 2-14.).  Indeed, the testimony established that choking and grabbing students is not necessary and, making derogatory statements about the student population was unprofessional.  Finally, no testimony was offered establishing how Respondent Tillerson would respond to her students in an angry state and supportive witnesses could not corroborate Respondent's demeanor and responses to her special education students while in an angry state.  (SF 207, ll. 9-18; 208, l.25; 209, ll. 1-17; 210, ll. 1-10 and 12-22; 211; 212, ll. 1-13; 249, ll. 4-25; 250, 250-251; 253-254; 255, ll. 13-20; 256, l. 25; 257, ll. 1-11 and 18-25; 258-259; 260, ll. 1-19; 261, ll. 21-25; 262; 263, ll. 1-21; 267, ll. 15-25; 268, ll. 1-4; 269, ll. 2-25; 270,-272; 273, ll. 1-10; 274, ll. 14-25; 275,-278; 279,ll. 1-15; 280; 281, ll. 1-8 and 11-25; 282; 283, ll. 1-2 and 7-14 and 19-22; 284, ll. 18-25; 286; 287; 288, ll. 1-19; 289, ll. 9-25; 290, ll. 1-14; 291, ll. 11-25; 292; 293, ll. 1-2; 293, ll. 19-25; 294, ll. 1-10 and 8-25; 295; 296-297; 298, ll. 1-10; 299, ll. 6-25; 300, ll. 1-11; 303, ll. 9-25; 30, ll. 21-25; 302, ll. 1-20; 304, ll. -7; 309, ll. 24-25; 310, ll. 1-24; 311, ll. 10-23; 312; 313, ll. 1-2; 315;-316; 317, ll. 1-14; 318, ll. 10-25; 319, ll. 1-9 and 15-25; 320, ll. 1-24;  369, ll. 2-14.).  (Entire record.).  


e.  Respondent Tillerson's support testimony, however, did state that special education students are capable of reporting matters that they do not like. (SF 196, ll. 22-25; 197, ll. 1-8; 198, ll. 14-15; 199; 200, ll. 167-20; 201; 202-203; 204, ll. 23-24; 205, ll. 1-9;  277, ll. 17-25; 278; 279, ll. 1-15.)


f.  On cross-examination, Respondent testified that she did not mean to insult or hurt Jemone D. when she stated that Jemone D. was "so dumb that he could not take home a straight message."  Respondent Tillerson admitted to making the foregoing statement.  Respondent also testified that she was not trying to suggest the answer to the investigation's inquiry, i.e., what happened between Jemone D. and Respondent Tillerson.  Respondent stated that she was merely clarifying the question to Jemone D., who was looking to her for help.  Further, Respondent offered as justification for her admitted derogatory comment the following:  (i)  the statement or derogatory comment was not made in front of Jemone D., and (ii) she apologized to Ms. McElroy for making the statement about Jemone D. (SF 172, ll. 20-25; 173-178.). 


g.  Respondent Tillerson insisted as her main defense relative to the Tommy G. incident in September of 1997, that Respondent was assisting Tommy G. with his hearing aid which had fallen apart.  (SF 11, ll. 22-25; 112, ll. 16-24; 113, ll, 1-6; 180, ll. 9-25; 181-183; 184, ll. 1-19.).  However, Tommy G. disputed Respondent Tillerson and never wavered during the investigation of the incident on his explanation of what occurred in the lunch room.  (SF 111-114; 115, ll. 1-8; 135, ll. 23-25; 136, ll. 1-8; 137, ll. 1-10; 222, ll. 21-25; 226; 227, ll. 6-23; 228-229; 230, ll. 16-25; 232; 233, ll. 23-24; 235, ll. 4-9 and 19-25; 237, ll. 17-25; 239, ll. 11-25; 240; 241, ll. 1-9; 242, ll. 1-5; 245, ll. 8-21; 246, ll. 2-23; 247, ll. 6-24; 354, ll. 4-24.).  Further, the five (5) student eyewitnesses uniformly disputed that Respondent Tillerson was assisting Tommy G.  (SF  19, ll. 21-25; 20, ll. 1 and 15-20; 41, ll. 10-13 and 18-22; 48, ll. 17-18; 74, ll. 20-25; 75, ll. 1-4; 87, ll 22-24; 94, ll 23-24; 96, ll. 4-11; 98, ll. 8-11; 106, ll. 2-10 and 17-25; 107, ll. 1-5; 109-111; 112, ll. 16-24; 113, ll. 1-6; 115, ll. 4-25; 135, ll. 23-25, 137, ll. 4-10; 456, ll. 8-19.).


h.  And, Respondent Tillerson never could adequately explain how her special education student(s) suffered harm while in her care, custody and control as a special education self-contained teacher.  (SF 219, ll. 7-25; 220; 221, ll. 1-21.).  Respondent Tillerson offered testimony from special education teachers that suggested that at times special education teachers might appear rough and gruff performing their duties but, that is really a misconception.   The support testimony was rendered, however, by those who had never observed Respondent in an angry state while interacting with her student population in their contained setting.  The fellow teacher and fellow employee and some parental support testimony never observed Respondent in a crisis situation involving her class members and only one such witness had experienced daily contact with Respondent in a classroom setting and such experience was brief.  However, Respondent's support testimony admitted that choking and always grabbing students is not necessary and referring to students as "dumb" is not appropriate. (SF 261, ll. 21-25; 262; 263, ll. 1-21; 267, ll. 15-25; 268, ll. 1-4; 269, ll. 2-25; 270-272; 273, ll. 1-10; 274, ll. 14-25; 278; 279, ll. 1-15; 280; 281, ll. 1-8, 11-25; 282; 283, ll. 1-2, 7-14, 19-22; 284, ll. 18-25; 285; 286, ll. 1-7; 291, ll. 11-25; 292; 293, ll. 1-2; 293, ll. 2-15; 294, ll. 1-24; 295, ll.1-8, 11-25; 296-297; 298, ll. 1-10; 299, ll. 6-25; 300, ll. 1-11; 303, ll. 9-25; 304; 305, ll. 1-9; 307, ll. 15-22; 309, ll. 24-25; 310, ll. 1-24; 311, ll. 10-23; 322, ll. 5-25; 323, ll. 1-14, 23-25; 324-325; 326, ll. 1-15; 327, ll. 2-29; 328-329; 330, ll. 1-5; 334, ll. 9-18).   No evidence as to the need to apply physical restraints in this case was presented.  The support testimony also clearly established that Tommy G. was not a problem student or known as a problem student.  (SF 286, ll.8-25; 287; 288, ll. 1-11; 289, ll. 9-25; 290, ll. 1-14; 315-316; 317, ll. 1-14; 318, ll. 10-25; 319, ll. 1-9, 15-25; 320.).


13.a.  One employee had an opportunity to interact with Respondent in a classroom setting during the 1997-1998 school year, Ms. Anna Marie Bilberry, who was a special education teacher assistant assigned to Respondent's classroom at Gilbert Cuellar Elementary School.  (SF 355, ll. 18-25; 356, ll. 1-20.).


   b.  Ms. Bilberry observed the incident with Jemone D. where

Respondent forced or shoved Jemone D.'s head into the blackboard as punishment and the act made a resulting thud sound.  Ms. Bilberry testified that she never saw Jemone D. trip or fall over a crate as stated by Respondent.  Further, Ms. Bilberry testified that she never saw Jemone D. fall more than once during and on the day at issue and, that Respondent never told Bilberry that Jemone D. had fallen more than once.  (SF 357; 358-359; 368, ll. 21-25; 369, l. 1; 416-427.).  Ms. Bilberry stated that Jemone D. was eventually allowed by Respondent to sit but chalk remained on his face and was never removed and Bilberry did not hear Respondent apologize to Jemone D. for the incident.  (SF 359, ll. 24-25; 360, ll. 1-11.).


   c.  Subsequent to the incident with Jemone D., Ms. Bilberry discovered dried blood on the same chalkboard involved in the same classroom incident with Jemone D.  (SF 361, ll. 12-25; 362, ll. 1-4.).  Ms. Bilberry turned in the dried blood evidence to Dr. Cruz and to the investigators and, once she disclosed that evidence to the administration, Ms. Bilberry was out of the investigation. (SF 362, ll. 5-25; 363, ll. 1-19.).


   d.  Ms. Bilberry also testified as to her observations of other inappropriate physical contact by Respondent with her special education student population, i.e., pulling on their arms and placing her hands roughly over their mouths to keep them quiet.  In Bilberry's opinion and based on her experience with the special education student population at Gilbert Cuellar Elementary School, there is a difference in the way Respondent interacts and responds to her students and the way the other special education teachers responded to similar students under stress situations.  (SF 363, ll. 20-125; 364-365; 366, ll. 1-24.).


   e.  Ms. Bilberry testified that she had received and timely filed other oral complaints with the administration concerning Respondent's interaction with her assigned special education student population.  From the foregoing incidents and oral complaints and her experience with and observation of Respondent, Ms. Bilberry formed a concerned opinion for the welfare of the students.  (SF 369, ll. 15-18; 370, ll. 1-12; 371, ll. 5-12, 17-25; 372, ll. 18-25; 373; 374, ll. 1-18.).


   f.  Respondent attacked Ms. Bilberry's credibility since Ms. Bilberry did not tell Respondent (upon Respondent's repeated inquiry) that an investigation was on-going and that Bilberry had spoken with an investigator concerning the Tommy G. incident.  (SF 374, ll. 24-25; 375-427.).  However, the CIHE is not moved to discount Ms. Bilberry's testimony and is convinced that Ms. Bilberry sufficiently explained the reasons for not stating whether she had spoken with an investigator and disclosing contact with school officials and said investigator.  (SF 466, ll. 3-19; 467, ll. 18-19; 468, 14-19, 20-25; 468, l. 1.).  And, nothing of record exists to show that Ms. Bilberry and Respondent had an adversarial or conflicting relationship such that Bilberry had a motive to falsify complaints against Respondent.  (SF 466-467.). 
Principal's recommendation:

14.  Dr. Cruz determined after the incident with Tommy G. and after the eye of scrutiny was clearly on Respondent, that Respondent would be careful and avoid further incidents involving allegations of abusive behavior toward her special education students.  (SF 472, ll. 24-25; 473.).   

15.  After Respondent was involved in another incident involving special education students, Dr. Cruz determined that Respondent could abuse special education students when she became angry. (SF 474, ll. 14-25; 475.).


16.  Dr. Cruz made an administrative determination that it was not in the best interest of the special education student population at Gilbert Cuellar Elementary School for Respondent to return to the campus as a special education teacher.  (SF 446, ll. 13-25; 447, ll. 9-25; 448-449; 450, ll. 1-8; 451, ll. 19-25; 452-454; 455, ll. 1-22; 474, ll. 14-25; 475-476; 478; 479, ll. 1-23; 480.).

DISCUSSION 

Respondent experienced a pattern and practice of allegations of abusive behavior demonstrated toward her special education students at two (2) of Petitioner's elementary schools.  The allegations continued from one school in 1996/1997 to another in 1997/1998.  Respondent was placed on probation at the transferring school (Nathaniel Hawthorne Elementary School) and had other conditions that were to be met but were never completed since Respondent was transferred prior to completion of same to another local campus (the receiving school, Gilbert Cuellar Elementary School). Cuellar Elementary School's local administration had no specifics concerning the allegations of prior abusive behavior and did not know of Respondent's trouble at the transferring school (Hawthorne Elementary). 


Almost immediately, Respondent was experiencing the same interaction with and allegations of abusive behavior toward the Cuellar Elementary School's special education population.  Respondent was given a chance to rehabilitate her approach to interaction with the students assigned to her classroom but another incident involving another special education student happened within a short period of time in the first semester of the 1997-1998 school year at Cuellar Elementary School.  This time, five (5) regular educational program students observed, either all or significant portions of, the second incident involving Tommy G.  Those students were uniform and consistent in their descriptions of what occurred and the evidence does not even suggest that the students had a reason to or would falsify their reports relating to Respondent's conduct toward Tommy G.  Further, Tommy G.'s report of the second allegation against Respondent of abusive behavior supports the five (5) regular educational program students eyewitness accounts.  The principal of Gilbert Cuellar Elementary School vouched for the five (5) regular educational program students.  The other testimony from those who had an opportunity to observe Respondent interact in her self-contained special education class-room setting rendered descriptions of conduct consistent with the five (5) eyewitness students relative to Tommy G.'s treatment in the lunchroom.  No evidence exists to corroborate any of Respondent's statements concerning what happened to Jemone D. or Tommy G.  Evidence does exists of record to show that Respondent attempted to intervene in an investigation by suggesting answers to one of the special education students being interviewed concerning one of Respondent's alleged events of inappropriate physical contact with that student.  Further, no evidence exists to establish the possibilities offered by Respondent to counter the nagging complaints about Respondent's physical interaction with her special education student population.  A problem has been identified by the local education leader and Principal, Dr. Yolanda Cruz.  The problem with Respondent appears to be getting worse and Dr. Cruz is adamant that Respondent is not currently fit to teach Dr. Cruz' special education student population at Gilbert Cuellar Elementary. 

 
CONCLUSIONS OF LAW

1.  The power of the local administrator is codified and, as a matter of law, "the principal of [Cuellar Elementary S]chool is 

the instructional leader of th[at] school and . . . [has the power except as limited by law, to] approve all teacher and staff appointments for [Cuellar Elementary School]'s campus . . . [and, among other things, to] . . . assume the administrative responsibility . . . under the supervision of the superintendent, for discipline at the campus [to] . . . evaluate . . . personnel assigned to the campus . . [and to] recommend to the superintendent the termination . . . of [Respondent] employee assigned to the [Cuellar Elementary School] campus . . ..  Tex.Educ.Code § 11.202(a) and (b)(1), (4), (5) and (6).

2.  As a matter of law, Respondent engaged in inappropriate physical contact with Tommy G. at Cuellar Elementary School and Jemone D. at Hawthorne Elementary School, during the 1997-1998 and 1996-1997 school years, respectively. (Entire Record.). 


3.a.  There is no evidence of any of Respondent's defenses and explanations for why the incidents involving any students were necessary or appropriate under some prior training or accepted standard of conduct in the school district or teaching profession.

       b.  There is no evidence of any of Respondent's defenses and explanations for why the incidents involving any students were necessary or appropriate under some prior physical or behavioral condition(s) afflicting the special education students and which required the conduct for which Respondent is being recommended for termination.

  
4.  As a matter of law, Respondent made unprofessional and inappropriate comments about a Cuellar Elementary School special education student (Jemone D.) in her self-contained special education class and, Respondent has admitted to same on the record. (Entire Record.).

5.  As a matter of law, Respondent's explanations for inappropriate comments about her special education student, Jemone D., are against the great weight and preponderance of the evidence that such comments are inappropriate.


6.a.  As a matter of law, Petitioner has rules and regulations (DF (LOCAL)) proscribing against Respondent's physical contact and verbal conduct toward Petitioner's student population.

       b.  The great weight and preponderance of the evidence shows that Respondent violated those rules several times within very short periods of time at two (2) of Petitioner's local elementary campuses with special education student populations.  

       c.  As a matter of law, Respondent violated Petitioner's rules and regulations, i.e., DF (LOCAL).  (See SF Vol. II, Pet.'s Ex. 1.).

  d.  As a matter of law, Respondent has engaged in a clearly

discernable pattern and/or practice of inappropriate physical contact and verbal abuse with her special education student populations at Petitioner's Cuellar Elementary and Hawthorne Elementary schools.


7.  Good cause exists for Petitioner follow through with Dr. Yolanda Cruz' recommendation to the Superintendent to terminate Respondent's term contract for violation of DF (LOCAL).


RECOMMENDATION(S), IF ANY, OF THE CERTIFIED

INDEPENDENT HEARING EXAMINER


AFTER DUE CONSIDERATION OF THE RECORD, MATTERS OFFICIALLY NOTICED, AND THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, in my capacity as a certified independent hearing examiner, IT IS HEREBY RECOMMENDED that the Board of Trustees for Dallas Independent School District ("DISD") (aka Dallas Public Schools ("DPS")) ADOPT the foregoing Findings of Fact and Conclusions of Law and ANNOUNCE a decision consistent therewith.


SIGNED AND ISSUED this 24th of July, 1998.

                                    DONALD W. HICKS, SR.
                                    Certified Independent 

                                     Hearing Examiner 

 
TEA DOCKET NO. 029-LH-1297

DALLAS INDEPENDENT SCHOOL      §   THE STATE OF TEXAS

DISTRICT ("DISD"),             §   TEXAS EDUCATION AGENCY ("TEA")

                               §

                 Petitioner,   §   

                               §

VS.                            §   BEFORE THE CERTIFIED 

                               §   INDEPENDENT HEARING EXAMINER

JANIS TILLERSON,               §

                               §

                 Respondent.   §   DONALD W. HICKS, SR.  


CERTIFICATE OF MAILING

This is to certify that true and correct copies of the foregoing findings of fact and conclusions of law and, recommendations, if any, were mailed to the following persons on Tuesday, JULY 25, 1998, by First Class United States Mail, Certified Mail Return Receipt Requested as follows:

PETITIONER'S ATTORNEY(S)                DISD BOARD OF TRUSTEES
Ms. Sonya D. Hoskins, Esq.              Hon. Hollis Brashear
ROBINSON, WEST & GOODEN, P.C.           President
Attorneys at Law                        3700 Ross Avenue

600 NationsBank Tower                   Box 1
400 South Zang Boulevard                Dallas, Texas 75204
Dallas, Texas 75208                     CMRRR NO. P 107 793 202
CMRRR NO. P 107 793 201
                                        TEXAS EDUCATION AGENCY
RESPONDENT'S ATTORNEY(S)                 ("TEA")
Mr. James Paul Barklow, Jr.             Ms. Joan Howard Allen, Esq.

THE LAW OFFICES OF                      Deputy Chief Counsel

JAMES PAUL BARKLOW, JR., P.C.           Director of Hearings

6116 North Central Expressway           1701 North Congress Avenue

Dallas, Texas 75206                     Austin, Texas 78701-1494 
CMRRR NO. P 107 793 200                 CMRRR NO. P 107 793 199

SIGNED:                                        
              DONALD W. HICKS, SR.

              Certified Independent Hearing Examiner 
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    �	References to the testimony and documentary evidence received during the hearing(s) will be as follows:





		STATEMENT OF FACTS or testimony from the final hearing will be referenced by "SF," immediately followed by a page number, e.g., SF 49; 62; 95 or SF 49-95.  Any page number may be followed by a line(s) reference "l.," or "ll.," for example, SF 103, ll. 1-6 or SF 10, l. 5.  





		Exhibit references are to VOLUME II ("VOL. II") of the Statement of Facts and shall be expressed by the parties' designations ("Petitioner or Pet."  and  "Respondent or Resp.") immediately followed by "Ex. or Exs."  and the relevant exhibit number and, if any, pagination.  For example, SF Vol. II, Resp. Ex. 1, p. 15; Pet. Exs. 53-59 (or 53-9). 


    �	See Tex. Educ. Code §§ 21.201; 21.204; 21.211; 21.251; 21.252; 21.253; 21.254; 21.255; 21.256; 21.257; 21.258; 21.259 and 21.260.
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