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   Statement of the Case
Respondents, Carolyn Barnes, Stephen Diaz,  Ida Dupree, Michelle Getwood, Noelle Green-Anderson, Kathleen Hale, Michelle Hamilton, Maria Henderson, Arnulfo Hernandez, Stacy Matthews, Kenya McCall, Diana Pham, Donnie Rothenbeiger,  Diana Tanner, Pamela Thompson, Karla Patella, Deborah White & Ronita Wagner appeal the decision of the Petitioner, Port Arthur Independent School District (hereinafter referred to as  District) to terminate each Respondent’s continuing contract and employment.  Each of the Respondents timely filed a written request for a hearing before a Texas Education Agency Certified  Independent Hearing examiner, Marva Provo.  The District is represented by Melody Thomas of the law firm of Wells, Peyton, Greenberg & Hunt, L.L.P.  The Respondents represented by Lorraine J. Yancey the Texas State Teachers Association.

          The Contentions of the Parties
District’s Contentions
The District contends that it has good cause to terminate the employment of the Respondents.  The  District based their decision on the following:

(1) That the employees,  Michelle Hamilton, Donnie Rothenberger and Deborah White failed to pass the EXCET required teacher certification.;(see, District’s Exhibit A, SBEC, Student Test Search and Results page)
(2) That employees, Carolyn Barnes, Ida  Dupree, Michelle Getwood, Kathleen Hale, Paula Thompson, and Ronita Wagner failed to provide Port Arthur Independent School District with proof of completed certification; (see, District ‘s Exhibit E)
(3) That employees, Noelle Green-Anderson and Kenya McCall failed to maintain an official deficiency plan for the completion of teacher certification; (see,  District’s Exhibit E)
(4) That employee, Stacy Matthews failed to complete certification prior to the expiration of three years; and  (see,  District’s Exhibit E)
(5) That all respondents were employed pursuant to Term Professional Contracts. (see, District’s Exhibit B)
v. Each contract states, in pertinent part, the following: “This contract may be terminate by District for good cause prior to the end of the contract term.”(see, District ‘s Exhibit B, paragraph no. 6)
v. Each contract states, pertinent part, the following: “This contract is , conditioned on Employee’s satisfactorily providing the certification, service records, teaching credentials, oath of office and other records required by law, the Texas Education Agency, or the District...” (see,  District’s Exhibit B, paragraph no 11)
(6) That under 19 TAC § 230.502 (d), the employment of an individual on the basis of an Emergency Permit may not exceed three years in the same assignment. 

(7) That none of the Respondents held a Texas Teaching Certificate at close of 2000-2001 school year.

(8) That under Texas Education Code § 21.003 prohibits a person from being employed as a teacher by a school district unless the person holds an appropriate certificate or permit.  

(9) Port Arthur Independent School District did not terminate contracts of Respondents based upon Texas Education Code § 21.211.

(10)  Respondents were discharged for failure to obtain certification & not for employment reason. (see. District’s Exhibit F, Work Separation Details Form.)
Respondent’s Contentions:

The Respondents’ contend that they were employed as teachers under TEC chapter 21.000 et seq. and should have been terminated in accordance with provisions of TEC chapter 21 et seq.  They based their contention on following bases:

(1) That each Respondent’s contract for 2001-2002 were automatically received at the March 29, 2001 school board meeting. (see, Respondents’ Exhibit A-2)
(2) That District’s Board of Trustee’s minutes reflected that Board had approved the recommendation of the Superintendent that all personnel employed for 2000-2001 school year be approved for employment for 2001-2002 year upon meeting requirements for permit renewals & the needs of the District. (see, Respondents’ Exhibit no. 2)
(3) That letter dated July 27, 2001 as received by each of the Respondents did not state that  District Board of Trustee had approved the “non-renewal” of their employment contracts.(see, Respondents’ Exhibit A)
(4) That Employee’s Separation forms dated August 27, 2001 were signed by Director of Human Resources, Jack Leggett. (see, Respondents’ Exhibit A-4)
(5) That District Board of Trustee did not vote to affirm the actions taken by Director of Human Resources until September 27, 2001. (see, Respondents’ Exhibit A-6)
(6) And that District continued to pay health benefits for each Respondent til the end of August 2001.

Issues
6. Whether Respondents’ termination with the School District is governed by section 21.211 of Texas Education Code?

7. Whether Respondents’ employment contracts with the District were null and void on May 25, 2001 without any further action by District’s Board of Trustee on September 27, 2001?

8. Whether under section 21.211 of Texas Education Code the Director of Human Resource of the District have the authority to terminate personnel for good cause?   

Response to Issues
Section 21.211 is not applicable in this case because the Respondents’ employment  had been terminated  by the operation of  law..  The Respondents had not complied with § 21.053 of the Texas Education Code.  

Findings of Fact 

After due consideration of the evidence & matters officially noticed, in my capacity as Commissioner of Education, I make the following Findings of Fact :

(1) On March 29, 2001, the Superintendent recommended to the School  Board            that all personnel be re-elected for the 2001 - 2002 school year. 

                  
(see, Respondents’  Exhibit A 2)
(2)       The District’s school board approved the Superintendent’s recommendation 

           to renew  the personnel of the District. (see, District’s Exhibit A 2)
(3)     All of the Respondents signed  each  year a  Probationary  Term                          Professional Contracts with the District during their tenure there  (see,                    Respondents’ Exhibit  B 2 ). 
(4)     The Respondent, Donna Tanner stated  she  had signed a series of one year                     Term  Professional  contracts. (see. Respondents’ Exhibits A, 1A & 1B)
(5)    Respondents, Ida Dupree and Stacy Matthews  had  been with the District             for  four years as classroom teachers (see, Respondents’ Exhibit A 2)
(6)    Ten of  the Respondents, Carolyn Barnes,  Michelle Getwood,

 
        Kathleen Hale, Michelle Hamilton, Amulfo Hernandez, Karla Patella White,             Donnie  Rothenberger, Donna Tanner, Pamela  Thompson,

                  and Ronita Wagner were with the District as classroom teachers with

        District  for three years.  ( see, Respondents’ Exhibit A 2)
(7)   The Respondents, Stephen Diaz and  Deborah White had been with the                District  as classroom  teachers for two years. ( see, Respondents’ Exhibit

       A  2) 

(8)  Two of the Respondents, Kenya McCall & Noelle Green-Anderson were                 employed as classroom  teachers with District for one year.

      (see, Respondents’ Exhibit A 2) 

(9)  The Respondents, Maria Henderson and  Diana Pham were employed as              classroom  teachers with District.  (see, Respondents’ Exhibit A 2)
(10)  On July 27, 2001,  letters were  mailed by the director of Human Resource             with the District  notifying the Respondents: Michelle Getwood, Kathleen 

        Hale,  Michelle Hamilton,  Stacy Matthews,  Donnie Rothenberger,  Donna            Tanner,  Pamela Thompson, Ronita Wagner, Carolyn Barnes,  Ida Dupree,             Kenya  McCall,  Noelle Green-Anderson and   Deborah White  that their 

                  contracts  with the District  could  not be renew for the 2001 - 2002 school              year because after visiting with SBEC evaluation on each of the 

                   Respondents revealed  as of June 29, 2001,that  none of them  had 

                   completed  their certification requirements for various reasons..(see,

 
         Respondents’ Exhibit B)
(11)  The Respondent, Michelle Getwood was assigned as a Basic Skills 

        Resources teacher for three years. Her certification had to be in Generic               Special Education. Her contract could  not be renew because her deficency           plan received 5/21/01 still reflect  she lacked 30 hours and had not passed             ExCet tests.       (see, Respondents’ Exhibit B1)

(12) The Respondent, Kathleen Hale was assigned  as a Special Education teacher         for three years.  She had  to be certified in Special Education (Pk-12).  Her            contract could not be renew  because  she lacked 6 hrs (deficiency

                  plan)  and had not passed  ExCet tests.    (see, Respondents’ Exhibit B 2)  
(13) The Respondent, Michelle Hamilton was assigned as a Special Education             teacher for three years.  She had to be certified in Special Education.  Her            contract could not be renew because SBEC would back date her permit

 
        because she failed to meet the minimum qualifications for an Emergency

                   Permit on a hardship basis in Special Education and  her deficiency plan

                   indicated that she had only 9 hrs toward  it  in Fall of 2000 and enrolled in 

                   the  Spring 2001 with 6 hrs. ( see, Respondents’ Exhibit B 3) 

(14)  The Respondent, Stacey Matthews was assigned as a Math teacher  for four          years.  She had to be  certified in Mathematics. Her emergency permit                    expired on 8/2000.  She had not shown   proof that she was certified as of

                   8/01/01. (see, Respondents’ Exhibit B 4)

(15)   The Respondent, Donnie Rothenberger was assigned as a 2nd Grade teacher                     for  3 years. She needed to be certified in Elementary Reading. She had not                     passed  the ExCet tests .  (see, Respondents’ Exhibit B 5) 

(16) The Respondent, Donna Tanner had been with the District for three years  as         2nd  Grade teacher.  She  had  not been  certified  in Elementary Self-

                 Contained.  She had failed to pass the ExCet tests. (see, Respondents’                          Exhibit B 6) 

(17) The Respondent, Pamela Thompson was assigned as a Science teacher  for         3 years.  he had to be certified in Secondary Biology.  She lacked 4 hrs and           had  not passed the ExCet tests.  (see, Respondents’  Exhibit B 7)
      
(18) The Respondent, Ronita  Wagner was assigned as a Social Studies teacher          for 3 years . She had to be certified in Secondary History.  She had  failed to         get an doctor’s excuse for absent or a university letter indcating that the

                 course  she need will not be offer during the 2001 -2002 school yaer.and had                    not  passed the ExCet tests.  (see, Respondents’  Exhibit B 8) 

(19) The Respondent, Carolyn L. Barnes  was assigned as a English teacher for 3         years.  She had to be certified in Secondary Reading.  She had never filed a          deficiency plan for the emergency permit. She had a grade point average of

                 2.24 which is below the minimum requirements for admission into the

                 Education Program.  (see, Respondents’ Exhibit B 9)    

(20) The Respondent, Ida Dupree was assigned as a English/Speech teacher for          4  years.  She had to be certified in Secondary English.  She had never 

                  filed a  deficiency plan for the emergency permit. She had a grade point 

       average of  2.07 which is below the minimum requirements for admission 

                  into the Education Program. Her emergency permit expired  8/2000. 
                  ( see, Respondents’  Exhibit B 10)    

(21) The Respondent, Kenya McCall  was assigned as a HOST-Math  teacher for                    1 year.  She had to be certified in Secondary Math.  She had never filed

 
       a  deficiency plan for the emergency permit. She had a grade point average           of  2.313 which is below the minimum requirements for admission into the

                  Education Program.   (see, Respondents’  Exhibit B 11) 

(22) The Respondent, Noelle Green   was assigned as a English teacher for 1                         year.  She had to be certified in Secondary  English.  She had never filed

       a  deficiency plan for the emergency permit. She had a grade point average 

                  of 2.43 which is below the minimum requirements for admission into the

                  Education Program.  (see, Respondents’  Exhibit B 12)      

(23) The Respondent, Deborah White  was assigned as a 2nd Grade teacher for          2 years.  She had to be certified in General Elementary (Pk-6).  She had not          passed the ExCet tests.  (see, Respondents’ Exhibit B 13)         

(24) Respondents, Stephen Diaz, Maria Henderson, Arnulfo Hernandez & Karla            Patella White are still employed with the Port Arthur Independent School

                  District.(see, District’s Exhibit G)
(25) Respondent, Donna Tanner, resigned voluntarily her employment with the              District on August 28, 2001. (see, District’s Exhibit G)
(26)  Respondent, Diana Pham resigned voluntarily her employement with the               District.on May 25, 2001.  (see, District’s Exhibit G)
(27)  Each of Term Professional Contract signed by each of Respondents had this             pertinent language at paragraph no. 6 that:” This Contract may be terminated 

                   by the District for good cause prior to the end of the Contract Term”. (see,                        District’s Exhibit  B) 
(28)  Each of Term Professional Contracts entered into by each Respondent include          this pertinent language under paragraph (11) which stated that :

“This Contract is conditioned on Employee’s satisfactorily 

providing the certification, service records, teaching cre-

dentials, oath of office, and other records required by law,

the Texas Education Agency, or the District  Misrepresen-

tation or fraud by the Employee in any of these records,

or the employment application maybe grounds for 

dismissal.”

        (see, District’s Exhibit B)
(29) Under emergency permit, employment may not exceed three years in the same         assignment.

(30) That on July, 27, 2001, a letter was forwarded to each of the Respondents by         Director of the Department of Human Resources which stated the following :

  


“It is with deepest regret that we send this letter to you as 

a notice that the Port Arthur Independent School District 

as a state public school district cannot renew your con-

tract for the 2001-2002 year.”

       (see, District’s Exhibit C)

(31) That on August 27, 2001, the Director, Jack Leggett, signed Department of

       Human Resources Separation of Employment Form in regard to each

                  Respondent.   (see, Respondents’ Exhibit D)
(32) Separation of Employment Form stated that each of the Respondents was

       dismissed from employment with the School District as of 5/25/01.

       (see, Respondents’ Exhibit D) 

(33) Each Respondent was dismissed based on either he or she did not complete         certification at the end of the 3rd year, or that GPA was too low.

       (see, Respondents’ Exhibit D) 

(34) None of the Respondents held a Texas Teaching Certificate at close of 2000-         2001.   (see, Respondents’ Exhibit D) 

(35) On September 27, 2001, Board of Trustee’s minutes reflect that Board                   approved the Human Resources Report. (see, Respondents’ Exhibit A 6)

(36) The  Superintendent had  approved the Human Resource Report. (see,                Respondents’ Exhibit A 6) 

(37) Respondents were terminated based upon Texas Education Code § 21.053

        (see, Respondents’ Exhibit  A 6) 

(38) Respondents’ contract were not terminated based upon Texas Education Code         § 21.211. (see, Respondents’ Exhibit A 6) 

Discussion
This matter is an appeal of the dismissal  of 18 teachers with Port Arthur Independent School District for not being certified as classroom teachers at the end of emergency permit  time period.  The cases were set for  hearings.  However,  both parties through their attorneys request  that  the hearings be set aside and  that the cases be  submit by cross motions for summary judgements. 

Summary  judgment is found  in the Texas Rules of Civil Procedure under rule 166a.    A summary judgement shall only be grant  if it is determine  there is no  material factual issue(s).   The evidence used to determine if summary Judgment is proper usually  is based upon the following items: the pleadings, admissions, affidavits, stipulations of the parties and authenticated  or certified public records and any other discovery   documents ( depositions, interrogatory answers or other discovery  responses) and after examining and reviewing these materials it is determined  that there is no material factual issue then as a matter of law the moving party is entitiled to  the summary  judgment.

Before a person is allowed to  teach in this state he/she must be certified in some Academic  subject matter.
  Before a person can be certified certain requirements must be meet.  Certification is located in Chapter 21 of the Education Code.  A person  or individual who wish to  be a classroom  teacher in public school is required to be certified.  However, the Education Code does allow for an exception to the certification  requirement , namely that a person  who non-certified  who wants to work in the public school can be grant  an

 emergency permit.
  The emergency permit is temporary and  only good for three years
.  There is no extension  allowed.  

The Respondents contend that jurisdiction for the is proceeding lies under § 21.209 of Texas Education Code.
   Under facts of this case, § 21.209 is not applicable because Respondents have not satisfied § 21.053 of Texas Education Code. 
   Since the Respondents are not certified teachers they are not afforded the protection under § 21.291 of Texas Education Code.

Texas Education Code states that before a person can be employed as a teacher certain requirements must be met, i.e. certification.   In addressing the certification the Code  has primarily focus on three statutory provisions, namely §§ 21.053(a)(b) and 21.003.

 Under the facts of this case, none of the Respondents had obtained or completed the requirements for certification.   In 1996, the Commissioner of Education wrote an opinion in  which the Commissioner stated if a teacher lacks the necessary credentials for certification then the teacher has voided his/her contract with the District and violated the certification statute.  see, Pitts v. Houston Independent School District, Tex. Comm’r of Educ., Decision no. 236-RI-995(July 1996)  In Pitts, it cites a 1990 Texas Supreme Court case
 to support the Commissioner’s decision.  In Grand Prairie, the Court held that a teacher must provided the District with appropriate credential before the first day of school and before the issue date of the first paycheck if the teacher fails to provide the credentials in timely then he/she voids the contract between himself/herself and the District.

The burden of proof rest with the teacher to present to the District that he/she is certified.  Once the issue of certification is satisfied then the contract between teacher and District is valid.
 

The law is clear that if a person seek employment in public education as a teacher, he/she must present the appropriate credentials to the school district.
  The appropriate credential is that the teacher is certified.   Certification is a statutory mandated.  If the teacher does not hold the proper credential; then, he/she is prohibited to be employ as a teacher.  If a non-certified teacher does signed a contract with the school district such agreement is not binding.  The law does allowed for an  exception.  A non-certified teacher  may be employ contingent upon them curing wherever the deficiency that need for certification to complete.  The school district can issued a emergency permit to the non-certified teacher for a limit time and limit purpose.

In this case all the Respondents were employed under a emergency permit.   A emergency permit is only good for three years.  It is understood that when the District hired these Respondents that they had to complete their certification requirements in order to continue their employment with the District.  If the Respondents had not completed their certification within the three (3) years,  then their contracts, as a matter of law,  would not be renewal.
  The District has no duty to extend the emergency permit after the initial period as expired.  The burden rest on the Respondents to present the necessary credentials to the District that they are certified as teachers in the State of Texas.  

When each of the Respondents were hired by the District each knew that their employment was contingency upon each of them obtaining and presenting to the District their certification.  The contract signed by each of Respondents clearly stated that certification was required.
   Even, local rules of the District indicated that employed was conditioned upon certification if not present timely, then employee’s contract shall not be renew. 

In ordered for § 21.206 of Texas Education Code to apply, the Respondents had to hold their certification and be employed under a term contract with the District.  Under the facts of this case, the Respondents are not certified; therefore, § 21.206 would not apply.

In addressing, the issue of whether the Director, Jack Leggett had the authority to terminate the Respondent is muted because as a matter of law, the Respondents have voided their contracts by failing to secure the necessary teaching credentials.  By failing to obtain their credentials, the Respondents had no contract.  The Respondents had no property interest  since they had no contract. The Respondents are not entitled to any of the protections that § 21.211 of Texas Education Code grants to teacher where termination is involved.  Respondents were hired on the good nature of the District.  The District could at any time withdraw this privilege and the District on May 29, 2001.

Respondents were discharged by the District because they had failed to present to the District the appropriate credentials for employment.   Therefore, the Respondents were not terminated under Tex. Educ. C § 21.211.

Conclusion of Law
After due concentration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as Certified Hearing Examiner, I make the following conclusions of law :

(1) The Certified Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, subchapter F, sec.§ 21.251 (a) (1) of the Texas Education Code.

(2) There are no disputed fact issues that are necessary to resolve in this case.

(3) Respondents’ contract places a duty on each of them to secure the appropriate teaching credentials. 

(4) Texas Education Code sec. § 21.053 requires that a person who seek to have a binding contract with a school district, he or she must be present a teaching certificate.  If no certificate is presented then teaching contract is void.

(5) District has no duty to file an emergency permit form for Respondents.

(6) Respondents voided their contracts, individually respectfully, by failing to complete the requirements needed to obtain teaching credentials. 

(7) Section 21.291 of the Texas Education Code is not applical here.

(8) Section 21.209 of the Texas Education Code is not applical here.

(9)  Respondents had more than sufficient  time  to cure any deficiency in obtaining their certification.

(10) Two (2) of Respondents, Donna Tanner and Diana Pham resigned voluntarily from the District, thus they have no standing to pursue an appeal.

(11) Four (4) of Respondents, Stephen Diaz, Maria Henderson, Arnulfo Hernandez and Karala Patilla White, are stilled employed with the District, thus they lack standing to appeal termination by sheer virtue fo their current employment.

 

(12) Due process was given to each of the Respondents.

(13) Respondents can continue their employment with Port Arthur                                     Independent School  District as substitute teachers..

(14) Respondents’ motions for Summary Judgement is denied.

(15) The District motion for Summary Judgement is granted.

Recommendation
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Hearing Examiner, I respectfully recommend that the Board of Trustee of Port Arthur Independent School District adopt the following Findings of Fact and Conclusions of Law and terminate the employment contracts of above named Respondents with Port Arthur Independent School District.

  The Respondents’ appeal of the termination of their contracts  are and should be denied.  The Respondents  can continue their association with the Port Arthur Independent School District as substitute teachers.

SIGNED AND ISSUED this  29TH  day of July, 2002.

Respectfully submitted,

  





          ___________________________

Marva Provo

1815 McFaddin Street

Beaumont, Texas 77701

Certified Independent Hearing Examiner Texas Education Agency

�           see, 	Tex. Educ. Code Ann § 21.003 (a)  (Vernon 2002)  states as follows:


“ A person may not be employed as a teacher, teacher intern or teacher trainer, llibrarian, educational aide, administrator or counselor by a school district unless that person holds an appropriate certificate... 


�	see,    Tex. Educ.Code Ann § 21.055(a)(Vernon 2002) which states that:


 	“... a school district may issue a school district teaching permit and employ as a teacher a person who does not hold a teaching  certificate ... “		





�	see, 	Tex. Admin.Code § 230.502(d) states:


“ The employment of na individual on the basis of an emergency permit may not exceed three years ...”


�  	see,     Tex. Educ.Code Ann. § 21.209 states:  


“ A teacher  who is aggrieved by a decision of a board fo trustees on the nonrenewal of the teacher’s term contract  may appeal  ti the commisioner for a review of the decision of the board of trustees in accoradance with the provisions of Subchapter G. ...”








�	see,  § 21.053.Presentation and Recording of Certificates states


   (a) A person who desires to teach in a public school shall present the          person’s certificate for filing with the employing district before the person’s contract with the board of trustees of the district is binding.





   (b) An educator who does not hold a valid certificate may not be paid for          teaching or work done before the effective date of issuance of a valid          certificate.


�	see, Grand Prairie Independent School District v. Vaughn, 792 S.W. 2d 944 (Tex. 1990)


�	see. Peters v. Dallas Independent School District, Tex. Comm’r of Educ., Decision no. 087-R2-400 (June 2000)


�	see, 	Texas Education Code chapter 21.003 (a) states:





“A person may not be employed as a teacher, teaches intern or teacher trainer, librarian, educational aide, administrator or counselor by a school district unless the person holds an appropriate certificate on permit issued as provided by Subchapter B.”


           


�	 see,   § 230.502(d) of Texas Administrative Code, states: (d) The employment of  an individual on the basis of an emergency permit may not exceed three years in the same assignment.  An individual may serve in a specific assignment no  more than two additional school years beyond the initial emergency permit.  To continue beyond the initial permit year, the individual must comply with the renewal provisions specified in § 230.506 of this title (relating to Renewal Requirements).  To continue  employment in the assignment beyond the validity of the emergency  permit, the individual  must hold the appropriate certificate.  An individual  may not serve as a classroom teacher of record in the Texas public schools for more than  three school years, without obtaining initial, standard certification.





�      	see,    § 230,506 (2) of Texas Administrative Code as follows:  


(2) No  individual my continue in the same assignment for more than three 


           years  of service on the basis of an emergency permit, except as provided in                                          paragraph (4) of this subsection.


� 	see,	Paragraph 11 of Professional Term Contract states the following:


“This Contract is conditioned on Employee’s satisfactorily 


providing the certification, service records, teaching cre-


dentials, oath of office, and other records required by law,


the Texas Education Agency, or the District  Misrepresen-


tation or fraud by the Employee in any of these records,


or the employment application maybe grounds for dismissal.”








�	see,    PAISD’s Local rules, DFBB, entitled, “Term Contracts: Nonrenewal”





The recommendation to the Board and its decision not to renew a                      contract under this policy shall not be based on an employee’s exercise of            Constitutional rights or based unlawfully on an employee’s race, color,                  religion, sex, national origin, disability, or age.  Reasons for proposed                   nonrenewal of an employee’s term contract shall be:





          25.  Failure to fulfill requirements for certification, including passing                                       the TECAT or ExCet.


          26.  Failure to fulfill the requirements of a deficiency plan under an                                        Emergency Permit, a Special Assignment Permit, or a                                                   Temporary Classroom Assignment Permit.  





�	Note:  For judicial economy, this recommendation  is a summary of all the written   opinons in the eighteen cases . 





