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Teacher Contract

RECOMMENDATION:
Dallas Independent School District should terminate Judith Benoit’s Contract

I. 
  FINDINGS OF FACT

After due consideration of the evidence, including matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive or exclusive, but are intended to indicate some basis for the particular finding of fact)


References are to the transcript which consists of multiple volumes.  For example, “TR1 “ refers to the transcript for the proceedings that occurred on September 4, 2002.  The Hearing was held on September 4 & 5, 2002.  Exhibits are marked with:  “H”= Hearing Examiner; “D”=DALLAS.

A. 
JUDITH BENOIT (BENOIT) was employed by DALLAS INDEPENDENT SCHOOL DISTRICT (DALLAS) pursuant to a Term Contract, and had been for approximately 20 years.

B. 
BENOIT was, at all material times a math teacher at W.W. Adamson High School (Adamson).

C. 
On or about July 2, 2002, BENOIT received a letter, Exh.

D. D-12, which was supplemented on August 12, 2002.  Exh. D-12, placing her on administrative leave and recommending that her employment be terminated for good cause.  The recommendation was made under the following Board policy provisions (Exh. D-12, 08/12/02):

1. 

Physical or verbal abuse of students, parents, co-workers, or other persons.  (DF-Local #12)

2. 

Inefficiency, incompetency, or inability to perform assigned duties.  (DF-Local #13)

3. 

Convicted at the trial or court level of any felony, crime involving moral turpitude or the commission of any act that is made a crime by, or is a violation of, laws of the United States or the state of Texas, and that directly affects the operation or mission of the District.  (DF-Local #6)

4. 

Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)

5. 

Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District.  (DF-Local #25)

E. 
Furthermore, the August 21, 2002, letter recommended termination for these specific reasons:

1. 

BENOIT made improper physical contact with students on two occasions by using water.

2. 

BENOIT failed to maintain proper discipline in and out of the classroom.

3. 

BENOIT screamed loudly and rudely at students.

4. 

BENOIT displayed an emotional outburst in the presence of her students, and then inappropriately confronted the Principal while still in the presence of her students.

5. 

BENOIT was observed inappropriately kicking the elevator door several times.

6. 

BENOIT received a “Below Expectations” evaluation for the 2001-2002 school year.

F. 
On July 9, 2002, BENOIT requested the appointment of a Certified Hearing Examiner by the Texas Education Agency to hear this dispute.  Exh. H-7.  Robert C. Prather, Sr., was notified on July 10, 2002, of his selection as Certified Hearing Examiner to conduct a hearing in this dispute.  The assignment was accepted on July 11, 2002.  Exh. H-8.
G. 
On July 12, 2002, a pre-hearing was held.

H. 
The 45-Day Rule was waived to September 30, 2002, Exhs. H-10A & B, and on September 4, 2002, the hearing in this matter was commenced as a closed hearing and was completed on September 5, 2002, with both parties in attendance represented by counsel.

I. 
BENOIT has diabetes and a bi-polar disorder. 

J. 
DALLAS has been aware of BENOIT's bi-polar disorder for many years.  However, the staff at Adamson did not know of BENOIT’s disabilities.  She told some of the staff of some of her conditions during certain conferences.

K. 
The proposed termination of BENOIT is not based upon any activity related to any alleged disability of BENOIT.

L. 
BENOIT has not been discriminated against in her employment duties.

M. 
BENOIT has not been discriminated against in relation to discipline and the Administration’s addressing students with discipline problems, if any.

N. 
Neither DALLAS nor any of its employees have discriminated against BENOIT related to any alleged disabilities which BENOIT may have.

O. 
DALLAS did not fail to accommodate any alleged disabilities of BENOIT’s.

P. 
DALLAS was authorized, as the employer, to assign additional duties to BENOIT in addition to teaching her math classes.

Q. 
On February 14, 2002, BENOIT acted in an inappropriate and unprofessional manner during an assembly in the Auditorium. 

R. 
TR1, p. 223, l. 16 to p. 229, l. 3
S. 
BENOIT did not file an incident report regarding this allegation of being hit.

T. 
TR1, p. 294, l. 1 to p. 295, l. 8
U. 
BENOIT attempted to provide the parents of her students with an inappropriate letter concerning student behavior. 

V. 
TR1, p. 165, l. 17 to p. 169, l. 24; p. 194, l. 11 to p. 205, l. 13; TR2, p. 401, l. 21 to p. 405, l. 12
W. 
BENOIT did not receive Principal Ramirez's approval to send the letter to parents.

X. 
BENOIT inappropriately yelled at Principal Ramirez and other administrators in the presence of her students and others, including on January 29, 2002. 

Y. 
TR1 p. 92, l. 23 to p. 95 l. 17; p. 112, l. 4-25; p. 308, l. 7 to p. 311, l. 18; TR2, p. 405, l. 13 to p. 409, l. 72
Z. 
Other school staff and students heard BENOIT yelling or becoming agitated at the staff, students and parents when it was not appropriate.

AA. 
TR1, p. 28, l. 3-23; p. 67, l. 13 to p. 71, l. 3; p. 109, l. 14 to p. 111, l. 8; p. 231, l. 14 to p. 235, l. 1; p. 267, l. 9 to p. 269, l. 3; p. 306, l. 18 to p. 308, l. 6; TR2, p. 364, l. 5‑24
AB. 
Based on BENOIT’S conduct, staff members had concerns about their own children being in BENOIT’s class.

AC. 
TR1, p. 174, l. 7-175, l. 1; p. 179, l. 13-21; p. 238, l. 8 to p. 239, l. 3
AD. 
BENOIT received a "Below Expectations" evaluation on her Professional Development and Appraisal System Form dated May 28, 2002, for the 2001-2002 school year.  Exh. D-9.  This Appraisal is on appeal.

AE. 
In prior years, BENOIT had received evaluations of at least “Meets Expectations”.

AF. 
The Head of the Math Department was not surprised by BENOIT’s “lower than expectation evaluation” based on his own observations of BENOIT and her classroom conduct.

AG. 
TR1, p. 155, l. 15 to p. 156, l. 14; p. 159, l. 3-7; p. 161, l. 15-23
AH. 
On January 17, 2002, BENOIT admitted to throwing water on the shirt and pants of Oscar V., who was a student in her classroom.

AI. 
Exh. D-2; TR1, p. 97, l. 16 to p. 98, l. 6; p. 291, l. 11 to p. 292, l. 24
AJ. 
BENOIT threw water on Oscar V. as a form of discipline. 

AK. 
TR1, p. 30, l. 4 to p. 31, l. 20; p. 209, l. 2-5
AL. 
On April 10, 2002, BENOIT threw water at Christine A. which caused her clothes to get wet. 

AM. 
TR1, p. 31, l. 21 to p. 35, l. 16; p. 63, l. 11 to p. 65, l. 24; p. 105, l. 7 to p. 109, l. 7; p. 283, l. 25 to p. 284, l. 8
AN. 
BENOIT threw water at Christine A. as a form of discipline. 

AO. 
TR1, p. 129, l. 14 to p. 130, l. 7; p. 304, l. 14 to p. 306, l. 9
AP. 
On April 10, 2002, BENOIT threw water at Christine R., Oscar V., and Andrew G. as a form of discipline. 

AQ. 
A criminal complaint was filed against BENOIT for both water throwing incidents.  One was dismissed because the student did not appear at the trial setting.  The other is pending.

AR. 
Throwing water at or near students is not appropriate conduct for a teacher and constitutes improper physical contact with a student or the threat of improper physical contact with a student.

AS. 
On February 15, 2002, BENOIT interfered with the Administration Staff and a student, and acted inappropriately.

AT. 
TR1, p. 229, l. 4 to p. 231, l. 9; p. 244, l. 3 to p. 246, l. 9; p. 265, l. 8 to p. 267, l. 7
AU. 
BENOIT was not in control of the students in her classroom.

AV. 
TR1, p. 142, l. 1 to p. 143, l. 18
AW. 
BENOIT was a part of a group of math teachers teaching the students who did very well on the TAAS test.

AX. 
TR1, p. 144, l. 3 to p. 149, l. 25; p. 139, l. 36 to p. 160, l. 5; p. 170, l. 2 to 20
II. 
  DISCUSSION
A. 
Has DALLAS established good cause to terminate BENOIT's Contract?  Yes

B. 
To terminate BENOIT's Contract, DALLAS must establish good cause, which has been spelled out in Commission Opinions, cases, and the statute.

C. 
Good cause is statutorily defined as the failure to meet the accepted standards of conduct for the profession that are generally recognized and applied in similarly situated school districts in this state.  TEX. EDUC. CODE § 21.104 (Vernon's Supp. 1999).

D. 
As stated in Kinsey v. Quinlan ISD, 092-R2-598 (07/01/98), the Texas courts have defined “good cause” as:

“Good cause for discharging an employee is defined as the employee's failure to perform the duties in the scope of employment that a person of ordinary prudence would have done under the same or similar circumstances.   An employee's act constitutes good cause for discharge if it is inconsistent with the continued existence of the employer-employee relationship.”

Lee-Wright, Inc., v. Hall, 840 SW2d 572, 580 (Tex. App.-Houston [1st Dist.] 1992, no writ)

“Good cause is a high standard.  An employee must not only fail to perform as an ordinary employee would, but the failure must be of a serious nature.  There is good cause to terminate a contract if a teacher failed to perform as an ordinary employee would and this failing is of a serious nature.”

A. 
In addition, a teacher may be terminated for good cause when the grounds are failing to follow a general directive, that is, not one directed at a specific teacher, such as complying with times of arrival and departure and procedures for clocking in, Harries v. Burkeville ISD, Docket No. 047-92-1197 (Comm'rs. Dec. 1997); or, a directive specifically directed to a teacher, such as, turning in the next week's lesson plan on the Friday before that week.  Cox v. Andrews ISD, Docket No. 092-R2-199 (Comm'rs. Dec. 1999).  Cox involved someone taking personal leave despite being told not to do so. 

B. 
Good cause can also be established by a teacher who declines directives and suggestions about her teaching performance and fails to fulfill her job duties and responsibilities and to adequately manage the instruction of her class.  Ramirez v. Edgewood ISD, Docket No. 166-R2-898 (Comm'rs. Dec. 1998).

C. 
Failure to follow directives is a serious matter.  It is generally inconsistent with the employment relationship.  Teachers who disregard directives invite termination.  

D. 
In this case, BENOIT was told not to yell at students and not to throw water at students, yet she continued to do so.

E. 
Bertha Dominguez v. United Independent School District, Docket #169-R1-690 instructs that "...even if the evidence is in conflict and does not support all of the reasons...." the Board's decision must stand if there is enough evidence in the record to support the decision.  Here, there is sufficient evidence.

F. 
BENOIT has education and experience.  However, in the words of the Head of her Math Department, BENOIT theoretically had well-intentioned plans, but she had a problem in implementing them.

G. 
TR1, p. 161, l. 15-24
H. 
Likewise, the Dean of Instruction, as well as other staff, was concerned about what would happen to her child if her child were in BENOIT’s class.

I. 
TR1, p. 174, l. 16 to p. 175, l. 1
J. 
Throwing an object, in this case water, at someone is an assault, both civilly and criminally.  Actually hitting someone with the thrown object is a battery, both civilly and criminally.  This is so, even if one did not intend to hit the person actually hit, but to hit something else with the thrown object.  Under the concept of transferred intent (civil law, and, presumedly, there is a similar concept in criminal law), when one throws something, one is still responsible even though the thrown object hits someone or something else other than the initially intended target.  Here, self-defense was not an issue.  There is no question that in both of the water-throwing incidents that BENOIT intended to throw the water.  She admitted it.  In the second incident, she said she didn’t intend to hit anyone; she just wanted to get someone’s attention.  Regardless, the consequences of putting an object in motion is still her responsibility.  She intended to throw the water.  What her motive was is not relevant and she is responsible for the consequences of her intention to throw an object.  While damages may be nominal, such conduct is not appropriate under the law, much less a teacher-student situation.  She was warned not to do it and did it again.  This is a sufficient basis for termination.

K. 
The record in the case contains notices, memos, conversations, and discussions with BENOIT about various types of concerns and needs for improvement, as well as being given training and the opportunity to change conduct.  When the same type of conduct continues, plus not complying with specific directives, the basis for termination exists, has been documented and proven.

L. 
There is sufficient evidence that BENOIT, who has been teaching 20 years, is not performing up to acceptable standards as a teacher and is a detriment to the students of DALLAS and, in addition, when the deficiencies have been pointed out to her, that she has failed to improve sufficiently to be retained.

M. 
The evidence, both by students, faculty, and staff, support the fact that BENOIT was not able to maintain her demeanor and discipline in her classroom, and with staff and parents, in a number of situations. 

N. 
Oscar V. challenged BENOIT and, in turn, BENOIT threatened to, and actually did, throw water at the student.  This is not appropriate classroom behavior, control, or student discipline by a teacher.

O. 
All of these matters and incidents are detrimental to and, in essence, destroy the environment in which one would attempt to teach students.  These are things about which a teacher should not have to be warned or counseled, but about which, in fact, BENOIT was counseled and advised, yet continued.  As the staff and other professionals testified, a teacher must be able to maintain order and control of her emotions.  If this cannot be maintained, then the teacher is not able to teach.  The failure to improve, much less to perform, in this area, would be good cause in and of itself to justify termination.  

P. 
From the testimony of the students and from the testimony of staff, many of whom have as much time and experience in the profession and classroom as she does, BENOIT either does not have all of the tools necessary to teach high school students, or has failed to maintain those tools.  Based on the evidence, BENOIT does not meet the standards set by DALLAS, as well as her profession.  Therefore, maintaining her continuance as a math teacher is a detriment to the best interest of the students of DALLAS.

Q. 
BENOIT failed to perform certain duties and responsibilities of any employee of DALLAS which the School Board would be entitled to consider and form the grounds for her termination, in spite of her other very admirable qualities and work.  

R. 
By engaging in the foregoing enumerated acts, each of which alone constitutes good cause for terminating her employment, BENOIT has engaged in unprofessional conduct with students and staff.

S. 
It is unanimous with a number of witnesses from co-workers, assistants, and supervisors, as well as independent evaluators, that BENOIT does not have the ability at this time to manage her high school class and her emotions, that conduct described herein is unprofessional, and that her being in the position of a teacher is detrimental to students and endangers students.

II. 
  CONCLUSIONS OF LAW

After due consideration of the record, of the evidence at the hearing, arguments of counsel, matters officially noticed, and the foregoing findings of fact, in my capacity as Hearing Examiner, by a preponderance of the evidence, I make the following conclusions of law:

A. 
Jurisdiction in this case is proper under Texas Education Code, Section 21.211(a)(2).

B. 
DALLAS had good cause to terminate BENOIT's Contract of employment before the end of its term which is supported by the evidence.

C. 
DALLAS's decision to terminate BENOIT's Contract was and is supported by evidence of her failure to perform as claimed, having been warned (orally and in writing), counseled, and noticed and given the opportunity to correct, which BENOIT did not do.

D. 
The reasons for DALLAS's suspension and termination of BENOIT were so serious that further corrective action was not possible.  Even so, DALLAS had attempted to work with BENOIT.  She has failed to follow directives concerning throwing an object at students and continued to have problems with student management and staff relations.

E. 
These acts and conduct violate the terms and provisions of BENOIT's Contract, DALLAS School Board policy, and the Code of Ethics.

F. 
The DALLAS letter of July 2, 2002, supplemented by the August 12, 2002, letter, is supported by the evidence, previously noted, including that:

1. 

there was a failure or refusal by BENOIT to comply with policies, orders, and directives;

a. 


BENOIT did not maintain discipline and quiet in her own class, thereby disturbing other classes;

b. 


BENOIT had a confrontation with her Principal in front of her class;

c. 


BENOIT interfered with staff dealing with a student;

d. 


BENOIT threw water at students on two separate occasions; 

2. 

BENOIT failed to improve her teaching techniques by failing to acquire or maintain the skills to maintain discipline and respect:

a. 


BENOIT demonstrated inefficiency or incompetence in the opinion of the Principal, Assistant Principal, and other staff, many of whom said that they would be concerned about their children being in BENOIT's class because of her conduct.

b. 


there are other reasons set forth on page 2 of the DALLAS letter, of August 12, 2002, Exh. D-12, recommending termination.

G. 
DALLAS’s recommendation to terminate was not and is not arbitrary, capricious, and without good cause.

H. 
BENOIT has failed to perform as an ordinary employee would in the areas referenced herein.  In addition, this failure to perform is of a serious nature in undermining the working relationship and authority with the Principal, staff, parents, and students, all of which relates to her performance and lack of ability to function as a classroom teacher.

I. 
Throwing water on students as a form of discipline and yelling at students is not in the best interest of the students and is, in fact, detrimental to the students and is detrimental to the ability of the student’s teacher and DALLAS to minister to the student’s needs.  

J. 
The retention of BENOIT as a math teacher is detrimental to the best interest of the students of DALLAS as described herein.

K. 
BENOIT’s acts, conduct and behavior outlined herein constitute a violation of the following DALLAS Board Policies, which are “good cause” and grounds for termination of employment: 

1. 

Physical or verbal abuse of students, parents, co-workers, or others persons. (DF-Local #12) 

2. 

Inefficiency, incompetency, or inability to perform assigned duties. (DF-Local #13)

3. 

...or the commission of any act that is made a crime by, or is a violation of, the laws of the United States or the state of Texas, and that directly affects the operation or mission of the District. (DF-Local #6) 

4. 

Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District. (DF-Local #24) 

5. 

Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make continued employment of the employee detrimental to the best interests of the District. (DF-Local #25) 

6. 

Any other reason constituting "good cause" under Texas laws. (DF-Local #32) 

L. 
The proposed termination of BENOIT is not based upon any activity related to any alleged disability.

M. 
BENOIT has not been discriminated against in her employment duties.

N. 
BENOIT has not been discriminated against in relation to discipline and the Administration’s addressing students with discipline problems, if any.

O. 
Neither DALLAS nor any of its employees have discriminated against BENOIT related to any alleged disabilities which BENOIT may have.

P. 
DALLAS did not fail to accommodate any alleged disabilities of BENOIT’s.

Q. 
DALLAS was authorized, as the employer, to assign additional duties to BENOIT in addition to teaching her math classes.

R. 
All findings of fact should be interpreted, where appropriate, as conclusions of law and vice versa.  

II. 
  RECOMMENDED RELIEF

After due consideration of the record, matters officially noticed and the foregoing findings of fact and conclusions of law, it is recommended that:


JUDITH BENOIT's Contract should be terminated by DALLAS INDEPENDENT SCHOOL DISTRICT.


SIGNED AND ISSUED this 27th day of September, 2002.






________________________________________






ROBERT C. PRATHER, SR.
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