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HEARING EXAMINER'S RECOMMENDATION

In accordance with Subchapter F of Chapter 21 of the Texas Education Code, Susan Y. Chin, as Certified Hearing Examiner ("Hearing Examiner") appointed by the Texas Commissioner of Education, makes these findings of fact, conclusions of law, and recommendation as follows:

I.

STATEMENT OF THE CASE

Petitioner Dallas Independent School District ("DISD" or "Petitioner") seeks to terminate the one year employment contract of Respondent Willard Lindsey ("Mr. Lindsey" or "Respondent") for the 2002-2003 school year.  The alleged violations upon which DISD proposes termination all took place prior to the 2002-2003 school year.  Prior to being placed on administrative leave with pay on or about July 25, 2002, Mr. Lindsey was an art teacher at Bryan Adams High School (“Bryan Adams”).  


The specific grounds for the recommended termination of Mr. Lindsey's employment, as set forth in DISD's July 18, 2002 letter recommending termination ("Termination Notice" - Employer's Exhibit 3), are:


 (1)
Deficiencies and violations of directives and policies described in memos and notices to you, including but not limited to those dated October 3, 2001, April 10, 2002, and May 21, 2002, related to absences and punctuality and other concerns.


(2)
Deficiencies described in a memo to you dated April 19, 2002 related to insubordination.


(3)
Abusive and unprofessional conduct with a parent described in a memo to you dated April 17, 2002.


(4)
Inappropriate and unprofessional response to a student altercation in your class.


(5)
Deficiencies described to you in evaluation instruments, professional growth plans and related documents.


(6)
Receiving below expectations on your evaluation and failure to meet the requirements of a professional growth plan.


(7)
A pattern of insubordination as documented in memos to you and other documents throughout the school year.   

 
The DISD policy provisions under which Mr. Lindsey’s termination is recommended are 

as follows: 


(A)
Any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the district.  (DF-Local #2)


(B)
Physical or verbal abuse of students, parents, co-workers, or other persons.  (DF-Local # 12)


(C)
Inefficiency, incompetence, or inability to perform assigned duties.  (DF-Local #13)


(D)
Conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District.  (DF-Local #24)

(D)
Failure to meet acceptable standards of conduct for employees in like or similar positions, which would make retention of the employee detrimental to the best interests of the District.  (DF-Local #25)


(E)
Failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy.  (DF-Local #29)

(F)
Any other reason constituting "good cause" under Texas law.  (DF-Local #32)

II.

DISCUSSION OF APPLICABLE LAW

DISD seeks to terminate Mr. Lindsey’s employment contract for the 2002-2003 school year  based solely upon alleged violations that took place prior to the current contract term.  DISD gave Mr. Lindsey termination notice and placed him on administrative leave prior to the beginning of the 2002-2003 school year.  There are no allegations of any violations by Mr. Lindsey during the 2002-2003 school year.       

In his Conclusions of Law #5 in Anderson v. Jacksonville ISD, Docket No. 014-R1-397 (Tex. Comm’r Educ. 1997), the Texas Commissioner of Education (“Commissioner”) held:


“A violation that occurred prior to the current contract cannot be used to non-renew the current contract unless the district did not know of the violation at the time it occurred.  While failings in a previous contract term cannot usually support action against the current contract, the facts that a failing occurred, a teacher was reprimanded, and the teacher committed the same act in the current term show a willfulness that makes the present serious violation more serious.”


Given that a school district must meet a greater burden of proof in a contract termination than in a contract non-renewal, it follows that the Commissioner’s ruling in Anderson v. Jacksonville ISD applies to a termination proceeding as well.   


Pursuant to Anderson v. Jacksonville ISD, any alleged violation by Mr. Lindsey during the 2001-2002 school year may not be the basis for the termination of his 2002-2003 contract except those which DISD was not aware of the violation when it occurred.


Mr. Lindsey had a one year probationary contract for the 2001-2002 school year.  (Employer’s Exhibit 2)  Pursuant to 21.206 of the Texas Education Code, a school district must give a teacher a notice of contract non-renewal at least 45 days before the last day of instruction in the current school year.  The last day of work for DISD teachers in the 2001-2002 school year was May 29, 2002.  (Employer’s Exhibit 57) Accordingly, Friday April 12, 2002 was the last business day that  DISD could have given notice of non-renewal to Mr. Lindsey.  DISD did not give notice of non-renewal to Mr. Lindsey.  Instead, DISD offered Mr. Lindsey a one year contract for the 2002-2003 school year.  Mr. Lindsey accepted that contract by signing it on April 25, 2002.     


DISD had the opportunity to act upon Mr. Lindsey’s alleged violations prior to the non-renewal notice deadline on April 12, 2002 but chose not to.  Pursuant to the Commissioner’s ruling in Anderson v. Jacksonville ISD, any violations by Mr. Lindsey prior to April 12, 2002 cannot be the bases of the termination of his 2002-2003 contract.  Otherwise, the protection that a teacher enjoys from the section 21.206 of the Texas Education Code would be meaningless.  


However, to not consider any violations by Mr. Lindsey after the April 12, 2002 deadline and before the beginning of the 2002-2003 school year would give him total immunity for any violations during that period.  Such an interpretation of the law would be contrary to public policy.  Also, DISD could not have been aware of any violations Mr. Lindsey might commit during the period from April 12, 2002 to the end of the school year at the time that it offered him a new contract.  

 
Accordingly, the Hearing Examiner concludes that the proposed termination of Mr. Lindsey’s 2002-2003 contract must be based upon any violations that took place after April 12, 2002.   Any  violations by Mr. Lindsey prior to April 12, 2002 will be considered only to the extent that it sheds light on the seriousness of any violations after April 12, 2002.

III.
FINDINGS OF FACT
(A)
PROCEDURAL BACKGROUND

(1)
On or about July 25, 2002, a letter dated July 18, 2002 and signed by Karen Ramos, Principal of Bryan Adams, was sent to Mr. Lindsey by certified mail to notify him in writing of Ms. Ramos’ recommendation to terminate Mr. Lindsey's employment by DISD as a teacher.  Mr. Lindsey was placed on administrative leave with pay pending any request for a hearing.


(2)
Mr. Lindsey’s request for a hearing was timely received by the Texas Education Agency on August 5, 2002.


(3)
On August 7, 2002, the Texas Education Agency appointed Susan Y. Chin to serve as Hearing Examiner in this appeal.  


(4)
The parties executed a written agreement to extend the forty-five (45) day deadline for the completion of the hearing and the written recommendation of the Hearing Examiner to October 4, 2002.  The hearing on the merits was held on September 16 and 17, 2002.  Petitioner Dallas Independent School District was represented by its employee Karen Ramos  and by its counsel Leslie McCollom of the law firm of O’Hanlon & Associates.  Respondent Willard Lindsey appeared in person and was represented by his counsel James Barklow, Jr..  The parties were allowed to submit post hearing briefs by September 27, 2002.

(B)
FACTUAL BACKGROUND

(5)
Until he was placed on administrative leave, Mr. Lindsey was an art teacher at Bryan Adams.  Mr. Lindsey had been teaching art at Bryan Adams since August 1996 when he first became a DISD employee.


(6)
Mr. Lindsey received a “Meets Expectations” evaluation for the 1996-1997 school year from Mr. Larry Smith who was then the principal of Bryan Adams.  (Employee’s Exhibit 7)  


(7)
Mr. Lindsey received a very favorable classroom observation dated April 25, 1998 from Ms. Karen Ramos who was then principal of Bryan Adams.  (Employee’s Exhibit 8)  No formal  evaluation for the 1997-1998 school year was included in what DISD offered into evidence as Mr. Lindsey’s personnel file.  (Employer’s Exhibit 2)


(8)
Mr. Lindsey received a “Meets Expectations” evaluation for the 1998-1999 school year from Ms. Karen Ramos who was then principal of Bryan Adams.  (Employee’s Exhibit 6)


(9)
No evaluation for the 1999-2000 school year was included in what DISD offered into 

evidence as Mr. Lindsey’s personnel file.  (Employer’s Exhibit 2)


(10)
Mr. Lindsey received a “Meets Expectations” evaluation for the 2000-2001 school year from Mr. Kerry Antwine, then assistant principal at Bryan Adams.


(11)
On or about April 18, 2001, The Alliance AFT filed an informal grievance against Ms. Karen Ramos, then principal at Bryan Adams.  (Employer’s Exhibit 12)  


(12)
During the 2001-2002 school year, Bryan Adams had over 2000 students and over 140 teachers.  

(C)
ALLEGED DEFICIENCIES AND VIOLATIONS DESCRIBED IN MEMOS AND NOTICES


(i)
ALLEGED TARDINESS

(13)
DISD alleges that Mr. Lindsey was frequently tardy during the 2000-2001 and 2001-2002 school years.  


(14)
Mr. Lindsey testified that he was confused about what time he was supposed to arrive at school.  Based upon the conflicting testimonies of Area Superintendent Larry Smith who was principal of Bryan Adams during Mr. Lindsey’s first year there, Bryan Adams Assistant Principal Wallace Dupree, and Bryan Adams Principal Karen Ramos, the Hearing Examiner finds that Mr. Lindsey had good cause to be confused until February 27, 2001.


(15)
By letter dated February 27, 2001, Ms. Ramos directed Mr. Lindsey to (a) be present at Bryan Adams between 8:15 a.m. and 4:00 p.m. and (b) enter the precise time of arrival and departure into the teacher attendance register each day.  The Hearing Examiner finds that after February 27, 2001 Mr. Lindsey should have known that he was required to sign in at Bryan Adams prior to 8:15 a.m. each morning.      


(16)
The Hearing Examiner finds that on October 3, 2001, Ms. Ramos met with Mr. Lindsey to discuss his tardiness and other issues.  (Employer’s Exhibit 21) The Hearing Examiner finds that Mr. Lindsey had been warned and reprimanded about his tardiness problem. 


(17)
The Hearing Examiner finds that Mr. Lindsey was tardy on May 21, 2002.  (Employer’s Exhibit 47)           


(18)
The Hearing Examiner finds that Mr. Lindsey was also tardy on May 2, 16, 17, and 20, 2002.  (Hearing Transcript page 421 line 2 to 11; Employer’s Exhibit 56)  The Hearing Examiner finds that Mr. Lindsey was excessively tardy during the period between April 12, 2002 and the end of the school year. 


(ii)
ALLEGED FALSE ENTRIES INTO THE ATTENDANCE REGISTER  


(19)
The Hearing Examiner finds that DISD policy requires teachers to write in the precise time of arrival and departure into the Teachers Daily Attendance Register (“attendance register”).  
(20)
The Hearing Examiner also finds that Ms. Ramos did not enforce the DISD policy requiring precise entries into the attendance register during the 2001-2002 school year.  The Hearing Examiner finds that 25 or more Bryan Adams teachers/employees entered a time other than the precise arrival or departure time into the attendance register.   (Hearing Transcript page 92 line 21 to page 102 line 12; page 102 line 15 to page 113 line 8)  


(21)
The Hearing Examiner finds that Mr. Lindsey received notice from Ms. Ramos’ February 27, 2001 letter that he was required to enter the precise time of his arrivals and departures into the attendance register.


(22)
The Hearing Examiner is of the opinion that Ms. Ramos’ failure to enforce the DISD policy with regards to other employees does not excuse Mr. Lindsey from entering the precise time of his arrival and departure as he was specifically instructed.     

(23)
The Hearing Examiner finds that Mr. Lindsey did make false entries into the attendance register during the 2001-2002 school year.  Mr. Lindsey testified that he routinely arrived between 8:00 a.m. and 8:15 a.m.  Yet, all his arrival entries are 8:00 a.m.  


(24)
The Hearing Examiner finds that Mr. Lindsey made false entries for May 2, 16, 17, 20, and 21.  (Hearing Transcript page 421; Employer’s Exhibit 56)


(iii)
ALLEGED FAILURE TO PERFORM “MORNING DUTY”

(25)
DISD alleges Mr. Lindsey failed to appear at 7:55 a.m. once every week or every two weeks to assist in the checking of student bags at the entrance of the school.  Area Superintendent Larry Smith had testified that teachers are required to work 7 hours and 45 minutes each day.  If Mr. Lindsey arrived at 8:15 a.m. and departed at 4:00 p.m. as Ms. Ramos instructed, he would have worked 7 hours and 45 minutes each day.  DISD did not show by the preponderance of the evidence why Mr. Lindsey had an obligation pursuant to his contract to appear at 7:55 a.m. on certain days for morning duty.  Accordingly, the Hearing Examiner finds that DISD had not proved by the preponderance of the evidence that Mr. Lindsey breached any duty to appear at 7:55 a.m. for morning duty.    

(D)
ALLEGED DEFICIENCIES IN APRIL 19, 2002 MEMO


(26)
The April 19, 2002 memo from Ms. Ramos alleges unspecified insubordination and lack of control.  (Employer’s Exhibit 42)


(27)
The Hearing Examiner finds that Mr. Lindsey displayed self control throughout the hearing. 


(28)
The Hearing Examiner finds that DISD has not proved by the preponderance of the evidence that Mr. Lindsey lacks self control or is generally insubordinate.

(E)
ALLEGED INAPPROPRIATE AND UNPROFESSIONAL CONDUCT WITH A PARENT

(29)
DISD alleges that Mr. Lindsey’s conduct with Mrs. B, mother of TB, a student in his class, on April 16, 2002 to be inappropriate and unprofessional.


(30)
During a class on April 16, 2002, Mr. Lindsey heard TB cursed in his classroom.  He instructed TB to leave his classroom.  


Rather than sit outside the classroom as instructed, TB went to the attendance office and used the telephone there to call her mother.  Mrs. B immediately came to Bryan Adams with her sister.  Mrs. B testified that the person at the desk at the entrance of the school told her to proceed directly to Mr. Lindsey’s classroom where class was still in session.  Mrs. B claimed that Mr. Lindsey was inappropriate and unprofessional in his conduct towards her.


(31)
Based upon (a) inconsistencies within Mrs. B’s testimony, (b) inconsistencies between Mrs. B’s testimony and that of two disinterested witnesses, (c) the memo she wrote at Ms. Ramos’ request, and (d) her demeanor at the hearing, the Hearing Examiner finds Mrs. B’s testimony to be not credible.  


(32)
The Hearing Examiner finds Mrs. B’s demand that Mr. Lindsey interrupt his class and explain to her why her daughter was removed from the classroom for cursing was highly inappropriate and unreasonable.


(33)
The Hearing Examiner finds that Mr. Lindsey appropriately asked Mrs. B to leave his classroom and directed her to the office.


(34)
Mrs. B initially refused and a loud discussion followed.  The Hearing Examiner finds that it was Mrs. B who provoked the loud discussion.  


(35)
The Hearing Examiner finds the lax security system and student policies at Bryan Adams which allowed (a) a student to make a non-emergency telephone call during class time and without permission and (b) a parent without an appointment to go directly to a teacher’s classroom during class time contributed greatly to the occurrence of the incident.    


(36)
The Hearing Examiner finds that while Mr. Lindsey might have handled the situation better with forethought, it would be unfair to hold him to such a high standard when Ms. B’s intrusion into his classroom and conduct could not have reasonably been anticipated.                

    
(37)
The Hearing Examiner finds that Ms. Ramos did not conduct an unbiased investigation into the incident.  The Hearing Examiner is of the opinion that Ms. Ramos’ handling of the incident including giving Mrs. B the opportunity to retaliate against Mr. Lindsey by testifying at his termination hearing encourages (a) students like TB to seek intervention from their parents whenever they are disciplined and (b) parents like Mrs. B to bully teachers.  The Hearing Examiner is of the opinion that Ms. Ramos’ handling of the situation would cause (a) good teachers to not wish to work for DISD, (b) parents of well behaved children to avoid DISD, and (c) the public to lose confidence in DISD.  



(38)
The Hearing Examiner finds that DISD has not proved by the preponderance of the evidence that Mr. Lindsey’s conduct in the April 16, 2002 incident with Mrs. B was either inappropriate or unprofessional.

(F)
ALLEGED INAPPROPRIATE AND UNPROFESSIONAL RESPONSE TO A STUDENT ALTERCATION

(39)
On or about February 1, 2002, a physical altercation between two students took place in Mr. Lindsey’s classroom.  (Employer’s Exhibit 24)


(40)
The incident took place before April 12, 2002 and cannot serve as a reason for the termination of Mr. Lindsey’s 2002-2003 contract. 


(41)
According to a student who witnessed the incident, Mr. Lindsey instructed the student who started the fight to sit but the student ignored the instruction.  Mr. Lindsey instructed the two students involved to “chill” or stop.  The fight lasted five to ten seconds.  


(42)
The Hearing Examiner does not find Mr. Lindsey’s response (orally instructing the students to stop fighting) to be inappropriate, unprofessional, or unreasonable.  At least one of the students in the fight was physically larger than Mr. Lindsey.  The fight lasted a very short time.  Other students, including those physically larger than Mr. Lindsey stopped the fight.  


(43)
The Hearing Examiner does not find that Mr. Lindsey caused or encouraged the fight as DISD suggests.  


(44)
The Hearing Examiner does not find Mr. Lindsey’s conduct in this incident to be valid grounds for the termination of his employment contract.                    

(G)
ALLEGED DEFICIENCIES DESCRIBED IN EVALUATION INSTRUMENTS AND 
PROFESSIONAL GROWTH PLANS


(45)
On March 7, 2002, Mr. Antwine performed the first observation by any administrator of Mr. Lindsey’s class for the 2001-2002 school year.  (Employer’s Exhibit 51)  


(46)
By March 8, 2002, Mr. Lindsey was placed on an Intervention Plan for the period from March 8, 2002 to April 30, 2002.  The Intervention Plan only addressed classroom instruction.  March 9 to 17, 2002 was spring vacation so the real start date of the intervention plan was March 18, 2002.  (Employer’s Exhibit 26)  


(47)
Mr. Antwine testified that Mr. Lindsey complied with the requirements of the Intervention Plan.  (Hearing Transcript page 554 line 9 - page 555 line 1)


(48)
Mr. Antwine performed two more observations on April 25 and 30, 2002.   (Employer’s Exhibits 44 and 45)  Mr. Antwine found Mr. Lindsey’s performance to have improved from his March observation.  (Hearing Transcript page 533)


(49)
Mr. Lindsey’s classroom instruction is not a reason Mr. Antwine gave for the proposed termination of Mr. Lindsey’s contract.  (Hearing Transcript page 559)


(50)
The Hearing Examiner finds that Mr. Lindsey met the requirements of his Intervention Plan (Personal Growth Plan).


(51)
The Hearing Examiner finds that DISD has not shown by the preponderance of the evidence any deficiencies described in evaluation instruments and professional growth plans that would be grounds for the termination of his employment contract.

(H)
ALLEGED BELOW EXPECTATIONS EVALUATION


(52)
DISD offered into evidence as a business record maintained by Ms. Ramos a five page document titled  “Professional Development and Appraisal System” signed by Mr. Antwine and dated  5/1/2002.  (Employer’s Exhibit 48) 


(53)
Employer’s Exhibit 48 shows Mr. Lindsey’s ratings for various “domains.”  Employer’s Exhibit 48 does not include a summary evaluation rating for Mr. Lindsey for the 2001-2002 school year.   The Hearing Examiner cannot find credible evidence in the record to indicate what Mr. Lindsey’s final evaluation rating for the 2001-2002 school year is.  Accordingly, the Hearing Examiner cannot and does not find that Mr. Lindsey received a “Below Expectations” evaluation for the 2001-2002 school year.  

         
(54)
Given that the evaluation is supposed to be for the entire 2001-2002 school year, the  Bryan Adams administrators knew or should have known what the final evaluation would likely be by the April 12, 2002 non-renewal notice deadline.  If it had been “Below Expectations”, it would have been proper grounds for non-renewal of Mr. Lindsey’s contract.  


DISD did not seek to non-renew Mr. Lindsey’s contract.  Instead, DISD offered Mr. Lindsey a contract for the 2002-2003 school year.  Mr. Lindsey  may have given up opportunities to teach at other school districts or other employment because of his reliance upon the DISD contract for the 2002-2003 school year.  Accordingly, the Hearing Examiner finds that even if Mr. Lindsey did receive a “Below Expectations” evaluation for the 2001-2002 school year, it would be unfair and contrary to the Commissioner’s ruling in  Anderson v. Jacksonville ISD to terminate Mr. Lindsey’s 2002-2003 contract on that basis.       

(I)
ALLEGED INSUBORDINATION


(55)
DISD alleges that Mr. Lindsey was insubordinate because he refused to sign documents to acknowledge receipt of disciplinary notices.  The Hearing Examiner finds that DISD has not shown by the preponderance of the evidence why or how Mr. Lindsey had an obligation to sign those documents.   The Hearing Examiner finds that Mr. Lindsey was not insubordinate in refusing to sign and acknowledge those documents.

          
       
       
IV.

CONCLUSIONS OF LAW


(1)
Sections 21.251 through 21.257 of the Texas Education Code confers jurisdiction on the Hearing Examiner to conduct a hearing on DISD's recommendation to terminate Mr. Lindsey’s employment contract for the 2002-2003 school year and to make a written findings of fact, conclusion of law, and a recommendation. 


(2)
Pursuant to § 21.256(h) of the Texas Education Code, at the hearing, the school district has the burden of proof by a preponderance of the evidence.   


(3)
Pursuant to § 21.211 of the Texas Education Code, the board of trustees may terminate a contract and discharge a teacher at any time for good cause as determined by the board.


(4)
Pursuant to § 11.151 of the Texas Education Code, the board of trustees of a school district may adopt rules and bylaws necessary to carry out all powers and duties not specifically delegated by statute to the Texas Education Agency or to the Texas Board of Education.    
 (5)
The Board of Trustees for DISD has determined good cause for termination of professional employees as set forth in DF(Local) issued on May 6, 2002.  (Employer's Exhibit 1)  


(6)
A violation that occurred prior to the current contract cannot be used to terminate the current contract unless the district did not know of the violation at the time it occurred.  Anderson v. Jacksonville ISD, Docket No. 142-R1-397 (Tex. Comm’r. Educ. 1997).


(7)
Mr. Lindsey has not performed any act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the district pursuant to Board Policy DF-Local #2.


(8)
Mr. Lindsey has not committed any physical or verbal abuse of students, parents, co-workers, or other persons pursuant to Board Policy DF-Local #12.


(9)
Mr. Lindsey has not demonstrated inefficiency, incompetence, or inability to perform  assigned duties pursuant to DF-Local #13.


(10)
Mr. Lindsey has made false entries into the “sign in/out” roster during the period from April 12, 2002 until the end of the 2001-2002 school year  which constitutes grounds for termination pursuant to DF-Local #18. 


(11)
Mr. Lindsey has not engaged in conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours that could cause the public, students, or employees to lose confidence in the administration and/or integrity of the District pursuant to DF-Local #24.  


(12)
Mr. Lindsey has not failed to meet acceptable standards of conduct for employees in like or similar positions, which would make his retention detrimental to the best interests of the District pursuant to DF-Local #25.



(13)
Mr. Lindsey has not failed or refused to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy pursuant to DF-Local #29.


(14)
Mr. Lindsey has been excessively tardy during the period from April 12, 2002 until the end of the 2001-2002 school year which constitutes good cause for termination pursuant to DF-Local #31.


(15)
There are no other reason constituting “good cause” for terminating Mr. Lindsey’s employment under Texas law pursuant to DF-Local #33.  



V.

RECOMMENDATION

After due consideration of all the evidence, the Hearing Examiner is of the opinion that (1) Mr. Lindsey was tardy on an excessive number of days from April 12, 2002 (when he was effectively granted a contract for the 2002-2003 school year) until the end of the 2001-2002 school year and (2) Mr. Lindsey made false entries into the “sign in/out” roster during the period from April 12, 2002 until the end of the 2001-2002 school year.  For these  reasons, the Hearing Examiner finds and recommends that:


 Petitioner's recommendation be sustained and Mr. Lindsey’s employment contract for 2002-2003 be terminated.
  

 
SIGNED and ISSUED this 4th day of October, 2002.

_______________________________

         SUSAN Y. CHIN

          



CERTIFIED INDEPENDENT HEARING EXAMINER

