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Respondent, John B Matthews, Jr. ("Principal"), appeals the decision of the Petitioner, Winona Independent School District ("District"), to terminate his employment contract with the District.  District contends that it has good cause to terminate Principal’s employment.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school Districts in this state."  


Principal was represented by Trey Yarbrough, Esq.  District was represented by Jay Youngblood, Esq. and Kevin Rhyne, Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Hearing on the merits was held on August 14-17 and August 19-20, 2002.  

CONTENTIONS OF THE PARTIES
DISTRICT

Winona ISD contends that it has good cause to terminate Respondent’s employment based upon the following:

1. Respondent violated Board policies and State law by his failing to report suspected indecency with a child and/or suspected child abuse by an adult male teacher on the Middle School campus (“the Robert Carr matter”).  

2. The Board Policies violated by Respondent during the Robert Carr matter include, but are not limited to: 

a. DH (LEGAL);

b. DH (LOCAL);

c. DHC (LEGAL);

d. DHC (LOCAL);

e. FFG (LEGAL);

f. FFG (EXHIBIT);

g. FNCJ (LEGAL);

h. FNCJ (LOCAL);

i. FNCJ (EXHIBIT); and

j. GRA (LEGAL).

3. The State law violated by Respondent in the Robert Carr matter includes, but is not limited to: 

a. Texas Family Code 261.101;

b. Texas Family Code 261.109;

c. Texas Education Code 37.015;

d. 19 TAC 61.1051; and 

e. 19 TAC 249.

4. Furthermore, Respondent has violated numerous provisions of the Code of Ethics and Standard Practices for Texas Educators, as set forth in Winona ISD Board Policy DH (EXHIBIT) and 19 TAC 247.2,  including, but not limited to:

a. Preamble: The Texas educator should strive to create an atmosphere that will nurture to fulfillment the potential of each student.

b. Preamble:  The educator shall comply with standard practices and ethical conduct toward students, professional colleagues, school officials, parents, and members of the community.  In conscientiously conducting his or her affairs, the educator shall exemplify the highest standards of professional commitment.

c. Principle I:  The Texas educator shall maintain the dignity of the profession by respecting and obeying the law, demonstrating personal integrity, and exemplifying honesty.

d. Principle I (3):  The educator shall not use institutional or professional privileges for personal or partisan advantage.

e. Principle I (6):  The educator shall not falsify records, or direct or coerce others to do so.

f. Principal II:  The Texas educator, after qualifying in a manner established by law or regulation, shall assume responsibilities for professional administrative or teaching practices and professional performance and demonstrate competence.

g. Principle II (5):  The educator shall comply with written local school board policies, state regulations, and applicable state and federal laws.

h. Principle III:  The Texas educator, in exemplifying ethical relations with colleagues, shall accord just and equitable treatment to all members of the profession.

i. Principle III (1):  The educator shall not reveal confidential information concerning colleagues unless disclosure serves professional purposes or is required by law.

j. Principle III (2):  The educator shall not willfully make false statements about a colleague or the school system.

k. Principle III (3):  The educator shall adhere to written local school board policies and state and federal laws regarding dismissal, evaluation, and employment practices.

l. Principle III (4):  The educator shall not interfere with a colleague’s exercise of political and citizenship rights and responsibilities.

m. Principle III (5):  The educator shall not discriminate against, coerce, or harass a colleague on the basis of race, color, religions, national origin, age, sex, disability, or family status.

n. Principle III (7):  The educator shall not use coercive means or promise special treatment in order to influence professional decisions or colleagues.

o. Principle IV (1):  The educator shall deal considerately and justly with each student and shall seek to resolve problems including discipline according to law and school board policy.

p. Principle IV (2):  The educator shall not intentionally expose the student to disparagement.

q. Principle IV (4):  The educator shall make reasonable effort to protect the student from conditions detrimental to learning, physical health, mental health, or safety.

r. Principle IV (5): The educator shall not deliberately distort facts.

s. Principle V (1):  The educator shall make reasonable effort to communicate to parents information that lawfully should be revealed in the interest of the student.

t. Principle V (3):  The educator shall manifest a positive role in school public relations.

5. Respondent’s effectiveness in the District has been impaired or diminished, due to the publicity given to the Robert Carr matter, or knowledge of it among students, faculty, and community.

6. Respondent has falsified records or other documents related to the District’s activities.

7.         Respondent has failed to follow District Policy and State laws and regulations regarding the appraisals of teachers, including, but not limited to

a. Tex. Ed. Code 21.355;

b. 19 TAC 150.1003, et seq.; 

c. DNA (LEGAL); and,

d. DNA (LOCAL).

8.       Respondent has violated Board Policy DH (LEGAL) in, at least, the following respects:

a.
Respondent has failed to perform his duties in conformity with District policy, ethical standards for professional educators, and state and federal law; and

b.
Respondent has failed to recognize and respect the rights of students, as established by local, state, and federal law.

9. Respondent has violated Board Policy DH (LOCAL) in, at least, the following respects:

a.
Respondent has failed to be courteous to other District employees and the public, and has failed to work with other District employees in a cooperative spirit to serve the best interests of the District;

b.
Respondent has failed to express concern, complaints, or criticism through the appropriate channels; and

c.
Respondent has failed to comply with the standards of conduct set out in this policy and with any other policies, regulations, and guidelines that impose duties, requirements, or standards attendant to his status as a District employee. 

10.       Respondent has failed to fulfill his duties or responsibilities.

11. Respondent has exhibited incompetence or inefficiency in the performance of his required or assigned duties.

12. Respondent has exhibited insubordination through his failure to comply with official directives and his attempts to circumvent those directives.

13.
Respondent has conducted personal business during school hours when it resulted in a neglect of his duties.

14.       Respondent has failed to meet the District’s standards of professional conduct.

15. Respondent has failed to maintain an effective working relationship, or maintain good rapport, with parents, the community, or colleagues. 

16.     Respondent has misrepresented facts to a supervisor or other District official in the conduct of District business.


Petitioner references the following facts in support of contentions 1, 2, 3, 4a, 4b, 4c, 4f, 4g, 4q, 4r, 4s, 5, 8, 8a, 8b, 9, 10, 11, 12, 14, and 16:

1. Respondent, a Middle School Principal at Winona Independent School District, is currently employed under a specific term contract.

2. A student reported to Respondent on May 9, 2002 that Robert Carr was engaging in inappropriate conduct toward her.  

3. Respondent received three (3) letters written by the teacher on May 10, 2002.  

4. Those letters and /or the information given by the student gave Respondent cause to believe and/or suspect that was possible child abuse or indecency with a child.  

5. The letters further demonstrated that Robert Carr was sexually harassing the student.  

6. Despite receipt of these letters and the accusation of the student, Respondent failed to make any report to the Child Protective Services, the Smith County Sheriff’s Department, or any other appropriate law enforcement authority.  

7. Respondent further waited for seven (7) days to make any report to Jeff Black, the Title IX coordinator and Respondent’s supervisor.  

8. Respondent did not make any other administrator aware of the matter for seven (7) days.

9. Respondent did not fully inform the student’s parent of her child’s allegations or of the facts at his disposal.

10. Respondent instead only informed the student’s parent that a teacher was “catering” to the student.

11. Respondent took no steps to adequately separate the student from Robert Carr and took no adequate steps to protect the student from Robert Carr for the seven-(7) period.

12. As a result, the student alleges that another incident of indecency with a child and/or abuse and harassment occurred during that seven (7) day period.  Although Respondent claimed to have created on his office computer and to have served Robert Carr on May 16, 2002, with a memo directing Carr to have no further contact with the child, no evidence of that document was found on his office computer or, as subsequently claimed, on Ms. Pickens’ computer.

13. Respondent was arrested for failure to report the Carr Matter as required under Texas law and School Board Policy.

14. Respondent failed to promptly forward to the Superintendent the letters written by Robert Carr to the student.

15. Respondent refused to sign the letter of suspension to evidence his receipt of same, even after given a directive to do so.

16. Respondent refused to turn in his keys after his suspension, even after given a directive to do so.

17. Respondent misrepresented facts to Mr. Black and Mr. Vonner regarding the Carr matter, leading them to believe that Respondent had just discovered the matter when in fact he had received documentation evidencing indecency with a child and/or sexual harassment of a child a full week prior to informing them.


Petitioner references the following facts in support of contentions 4b, 4c, 4d, 4r, 9c, 12, 14, and 16:

18. Respondent was the contact person of the Extended Year Grant for the Middle School for the 2001-2002 school year. 

19. Respondent had previously been informed on numerous occasions by the Superintendent and other administrative personnel that since he was under a twelve (12) month contract, additional pay for summer school could not be requested and/or would not be allowed, since he was already being compensated for that time.  

20. Respondent initially filled out the application for the Extended Year Grant and budgeted additional payment to himself even though he had been previously directed and informed that such additional payment would not be approved and was not appropriate given the facts that he was on a twelve (12) month contract and was, therefore, already being compensated for that time.

21. Respondent failed to abide by the directive that he was not to receive additional pay for summer school concerning the Extended Year Grant.

22. Upon review of the application, Mr. Jeff Black notified Respondent that the budgeted request for additional payment was inappropriate and that the budget and application would be corrected to remove any request for payment to the principal and/or program coordinator and would then be forwarded to TEA.

23. Despite that directive, Respondent took advantage of the fact that he was the contact person for TEA and changed the budget back to his initial budget in an attempt to allow for such payment without authorization and in direct violation of a directive previously given to him.  

24. Further, in doing so, Respondent attempted to take money budgeted for the transportation of students in order to facilitate additional payment for himself.


Petitioner references the following facts in support of contentions 4b, 4c, 4d, 4f,4j, 4r, 4t, 8, 9, 9b, 12, 13, and 16:

25. Respondent held a mandatory faculty meeting during the school day at which a parent presented a petition to the teachers, which attempted to “get rid” of the former Superintendent, Jeff Black.

26. Respondent encouraged the teachers to sign the petition by his statements and actions, including, but not limited to his signing of the petition in front of the teachers..

27. Respondent misused school property as this mandatory political meeting occurred during the school day.

28. Respondent misused and/or abused his position as principal and allowed the meeting to be used for his own political and personal reasons.

29. Respondent misrepresented facts to his supervisor, Superintendent Black, by stating in a recorded interview taken during the investigation of the teacher complaint against Respondent, that he did not sign the petition and that he certainly did not sign it in front of any teachers.  However, during his trial testimony, Respondent admitted to not only signing the petition, but to signing it at the mandatory faculty meeting he had called and doing so in front of all of the teachers at that faculty meeting.

30. Respondent further misrepresented facts to the Superintendent in that interview by stating that he had no idea that Ms. Watts would present the petition at that faculty meeting.  However, in his trial testimony, Respondent admitted that he not only knew of Ms. Watts’ plans to present the petition at that faculty meeting, but that he had met with Ms. Watts prior to the meeting taking place and had given her permission to present the petition.

31. Respondent also misrepresented facts to the Superintendent in that interview by stating that he quickly “shut down” the petition presentation and informed Ms. Watts that this faculty meeting was not the appropriate place to address the petition.  However, at the hearing, Respondent admitted that he allowed the petition to be presented in its entirety and then signed it in front of his teachers.

32. Respondent also exhibited insubordination to his Superintendent by allowing this petition to be presented on campus at a mandatory faculty meeting.  This action, by definition, demonstrated an attempt by Respondent to oust his supervisor due to personal differences and personal ambition.  Following this meeting, with the prior approval of Respondent, Ms. Watts asked the Board of Trustees to replace Mr. Black with Respondent.

33. Respondent took a group of Middle School teachers to the Middle School Conference in Houston in late February and early March.

34. Respondent only allowed the Middle School teachers to go to the General Session on the Friday of that conference.

35. Respondent encouraged and/or refused to allow the teachers to go to “break out” sessions for the rest of the day.

36. District funds were spent to cover the cost of substitute teachers for the Friday those Middle School teachers were supposedly attending a conference.  

37. District funds were spent to cover the hotel costs for the Thursday and Friday of the conference.

38. District funds were spent to cover the salaries of the teachers who supposedly attended the Middle School conference.

39. Respondent was drinking alcohol and driving teachers around the Houston area during the 2002 Middle School Association conference.

40. Respondent not only drank alcohol in front of his teachers at this conference, he also encouraged them to do likewise by offering to buy them drinks.

41. Respondent falsely told more than one teacher that Mr. Jeff Black wanted to get rid of them and Respondent had to save their job.

42. Respondent misrepresented to the Superintendent in the previously mentioned recorded interview that he had never told a faculty member that Mr. Black wanted to get rid of them.  Testimony from Tammie Risinger established that Respondent informed her that she was being non-renewed because Mr. Black had ordered him to fire her.  Similar testimony was obtained from Shawn Phelps with regard to her contract.  Not only was this a misrepresentation to his supervisor in that interview, Respondent also told falsehoods to Ms. Risinger and Ms. Phelps.

43. Respondent falsely told the Middle School teachers that Mr. Black and Mr. Vonner had received complaints regarding the teachers leaving campus early when, in fact, neither Mr. Black nor Mr. Vonner had received any such complaints.  This was established through the testimony of teachers.  Yet, Respondent misrepresented to the Superintendent in the recorded interview that this had never taken place.

44. Respondent has made numerous statements to the Middle School faculty designed to pit the Middle School against the other campuses and the Administration.

45. Respondent told Middle School teachers that there was no District money for their GT field trip because they were the Middle School, when in fact, money was available and had not been requested by Respondent.

46. Respondent has told falsehoods to teachers regarding the reasons for non-renewal, placing the blame on Mr. Black when, in fact, Respondent was the initiator of the non-renewal. See #17 above. 

47. Respondent was placed under arrest by the Tyler Municipal Court for repeated violations of Court Orders.


Petitioner references the following facts in support of contentions 4b, 4c, 4e, 4f, 4g, 4i, 4k, 4r, 4s, 6, and 7:

48. Respondent documented that he performed 45-minute observations when, in fact, he had not.

49. Respondent directed at least two (2) teachers to falsify the date on which they received their evaluation.

50. Respondent failed to evaluate at least one teacher at all and yet falsely prepared her appraisal documents as if an evaluation of the teacher had been performed by Respondent.

51. Respondent recorded dates for the evaluations that are grossly inaccurate.

52. Respondent published the contents of at least one teacher’s evaluation to others by holding the formative conference in the presence of other individuals.

53. Respondent failed to provide several teachers with a written summary of each observation within ten working days after the completion of the observation.

54. Respondent misrepresented these facts to the Superintendent in the previously mentioned recorded interview by denying that these facts were true.  However, the preponderance of the testimony at trial is at variance with the Respondent’s protestations.


Petitioner references the following facts in support of contentions 4b, 4f, 4h, 4l, 4m, 4r, 9a, 11, 12, 14, 15, and 16:

55. Respondent verbally reprimanded Ms. Shawn Phelps, a Middle School teacher, for expressing her own views to the Board of Trustees of the appropriateness of certain cheerleader dance routines.

56. Respondent’s actions toward Ms. Phelps mentioned in the previous fact issue have led her to not attend any other Board meetings.

57. Respondent denied that this took place when he was questioned about it by the Superintendent during the recorded interview taken pursuant to the grievance investigation filed against him.  Nevertheless, the testimony of Linda Pickens demonstrated that Respondent did have Ms. Pickens lure Ms. Phelps from the Boardroom under the pretext of having a phone call in order for Respondent to accost her.

58. Respondent retaliated against Kim Mabry, who filed a Level II Grievance against him, and against April Harris, who answered questions by the Superintendent during the grievance investigation, by calling them a “liar” and/or “liars”, among other things, in front of the Middle School faculty at a mandatory faculty meeting.  This action by Respondent was also in direct violation of a specific directive given by Mr. Jeff Black to not retaliate against the teachers.  This fact is proven by the tape recording of that faculty meeting which is in evidence.

59. Respondent further retaliated against these same teachers in this same faculty meeting by threatening them with their jobs by stating words to the effect that “an unfruitful branch gets cut off.”

60. Respondent showed favoritism to certain teachers on the Middle School campus.

61. Respondent has held certain teachers up for ridicule and harassment by their colleagues.

62. Respondent has, on several occasions, raised his voice in an inappropriate and unprofessional manner towards both teachers and students to the point that other people have been able to hear Respondent’s comments through closed doors.   Respondent has also yelled at teachers and students inappropriately.  The testimonies of the various teachers including, but not limited to, Ms. Shawn Phelps, Ms. Katrice Gibbs, Ms. Kim Mabry, Ms. April Harris, Ms. Donna Randolph and Ms. Tammie Risinger established this fact.

63. Respondent misrepresented the previous fact issue to the Superintendent during the recorded interview previously mentioned.

64. Respondent has made numerous inappropriate comments to the teachers at faculty meetings and other staff meetings.

65. Respondent stated to the teachers in a faculty meeting that one thing he had learned from his wife was that “you women know how to fake it.”  This is established through the tape-recorded faculty meeting that is in evidence.

66. Respondent stated to Middle School teachers that he is the “rooster” and they are his “hens.”

67. Respondent has engaged in numerous instances of inappropriate conduct toward Middle School teachers. 

68. Respondent misrepresented facts to teachers regarding the availability of GT funds as noted previously in this pleading.


Petitioner references the following facts in support of contentions 4a, 4b, 4f, 4n, 4r, 4s, 9c, 10, 11, 14, and 15:

69. Respondent has used thinly veiled threats to intimidate teachers into withholding information from parents of students and/or to tell outright falsehoods to parents about their children.

70. Respondent has coerced teachers to not tell parents if their child is behaving properly in their class if another teacher has a problem with the child.

71. Respondent threatened teachers with statements that if a teacher does not “follow his lead” in a parent conference, he would “feed the teacher to the parent. [He would] not back that teacher.”

72. Respondent admitted in the recorded interview previously mentioned that he wanted his teachers to get together so that they would be “on the same page” and so that no teacher would “outshine” the other.  

73. Respondent further failed to give sufficient information to the parent of the student involved in the Robert Carr matter.  Respondent told that parent only that a teacher was “catering” to her child.  Respondent did not give the parent any detailed information that would have allowed the parent to take any actions in response to the circumstances.  The parent, as demonstrated through the testimony of Jeff Black and Wiley Vonner, was shocked to learn the true facts of this matter when they met with her on May 17, 2002.


Petitioner references the following facts in support of contentions 4a, 4b, 4g, 4m, 4o, 4p, 4q, 4r, 8a, 8b, 9a, 9c, 10, and 11:

74. Respondent has made inappropriate comments towards Middle School students, including, but not limited to, making a comment that female students may not wear shorts where “the hair would be showing.”

75. Respondent has inappropriately disciplined students in the presence of other students.

76. Respondent has inappropriately yelled at students.

Petitioner has not listed all of the supporting acts for the above contentions it believes constitute good cause for Respondent’s termination of employment with Winona ISD.  A more complete record of those facts is contained in the transcript of the hearing on this matter, Petitioner’s Second Notice of proposed termination, the Recorded Statement of Respondent on May 10, 2002, the Deposition of Respondent on July 26, 2002, the evidence admitted at the hearing, and the discovery conducted in this case.

PRINCIPAL

I.
Introduction

1.
Good cause does not exist for the termination of Matthews’ contract of employment with Petitioner and his discharge as principal of Winona Middle School.  

2.
Petitioner has failed to meet its burden under Texas Education Code §21.256(h) of proving by a preponderance of the evidence that good cause exists for the termination of Matthews’ employment contract and his discharge as principal of Winona Middle School. 

3.
The notice of proposed termination with respect to Matthews’ employment at the school district is motivated by reasons other than good cause. 

4.
The notice of proposed termination of Matthews’ contract of employment with the school district is motivated by reasons personal to the former superintendent, Jeff 
Black.

5.
The Winona ISD policies and procedures have been improperly and unfairly applied to Matthews in an attempt to have his contract of employment terminated. 

6.
Matthews’ conduct during his tenure as principal of Winona Middle School has neither diminished nor impaired his effectiveness as an employee such that good cause does not exist for the termination of his employment contract.

7.
The credible evidence presented at the hearing establishes that Matthews has complied with standard practices and ethical conduct towards students, professional colleagues, school officials, parents, and members of the community, and further establishes that he has exemplified the highest standards of professional 
commitment.   

8.
The credible evidence presented at the hearing establishes that, while Matthews is not perfect and has made mistakes, he has conducted himself in a manner which upholds the dignity of the education profession by respecting the law, demonstrating personal integrity, and exemplifying honesty.

II.
Manner in Which Matthews Has Related to Students and Families
9. The credible evidence presented at the hearing establishes that Matthews’ attitude 
and actions as principal of Winona Middle School have created an atmosphere that nurtures to fulfillment the potential of each student. 

10.
Contrary to the contentions of the Petitioner, Matthews has not subjected students 
to disparagement or ridicule. 

11.
The credible evidence presented at the hearing, in particular, the testimony of veteran teachers, students, parents, and colleagues, substantiates the fact that Matthews’ first priority has always been the nurture and well-being of the students.


12.
Matthews has been a very positive role model for students during his tenure as principal at Winona Middle School.  

13.
Matthews has not engaged in any disciplinary actions toward students which disparage them or fail to respect their rights. 

14.
Matthews has not engaged in any disciplinary actions toward students that constitute good cause for the termination of his employment contract and discharge as principal of Winona Middle School.  

15.
The credible evidence presented at the hearing establishes, with no uncertainty, that Matthews has engaged in disciplinary efforts towards students that are appropriate, firm, and loving.

16.
The manner in which Matthews has related to students at Winona Middle School 
and the programs he has implemented, such as the after-school tutorial program, have enhanced the academic performance of the middle school students and their sense of well-being and significance as young people.

17.
The credible, indeed overwhelming, evidence presented at the hearing establishes 
that Matthews has conducted himself toward parents and families of middle school students in a respectful, professional, and courteous manner.

18.
The credible, indeed overwhelming, evidence presented at the hearing establishes 
that parents and families hold Matthews in high esteem for the manner in which he has related to the children at Winona Middle School and dealt with disciplinary or other issues of importance to them.

III.
Manner in Which Matthews Has Related to Faculty, Colleagues, and the School District

19.
Matthews has not engaged in discriminatory or unjust treatment of teachers and colleagues, or otherwise conducted himself toward them in such a manner that good cause exists for his termination as principal of Winona Middle School. 

20.
Matthews has not threatened or intimidated teachers into withholding information 
from parents, nor has he deliberately distorted facts to parents regarding their children. 

21.
Petitioner wholly failed to present any credible evidence to substantiate its contention that Matthews has failed to work in a cooperative spirit to serve the best interests of the school district.  

22.
The credible evidence, in particular, the testimony of Ron Roberts (retired principal of Winona Elementary School) and the documents authored by Roberts and the former principal of the high school, Danny Miller, clearly substantiates the fact that Matthews has worked diligently and in a cooperative spirit to serve the best interests 
of the school district and not simply the interests of the middle school.  

23.
Contrary to the contention of the Petitioner, Matthews has not “pitted” the middle 
school against the other schools on campus, but to the contrary, has enhanced relations between the schools as substantiated by the testimony of Ron Roberts, veteran teachers, and the documentation authored by both Ron Roberts and Danny Miller.   

24.
Petitioner has failed to show by preponderance of the evidence that Respondent subjected faculty to disparagement or ridicule, inappropriately “yelled” at them, or made sexually inappropriate comments.  To the contrary, the credible evidence presented at the hearing establishes that Respondent was professional, respectful, and dignified in his statements and actions directed teachers.

IV.
The Robert Carr Matter
25.
Matthews’ actions and the manner in which he conducted himself pertinent to the 
Robert Carr matter do not constitute good cause for termination. 

26.
The credible evidence presented at the hearing establishes that Matthews conducted a good faith and diligent investigation of the Robert Carr matter which resulted in the involved teacher’s acknowledgement of wrongdoing and resignation 
from Winona ISD.  

27.
The credible evidence presented at the hearing establishes that Matthews’ actions 
in the Robert Carr matter have helped to facilitate the investigation by law enforcement and the criminal prosecution of the alleged wrongdoer.

28.
The credible evidence presented at the hearing reveals that the complainant/student had made false allegations of a similar nature on a previous occasion.  

29.
There is no evidence to indicate any conduct of a similar nature committed by Robert Carr during his prior fifteen year history as a teacher and coach.

30.
Contrary to the contention of Petitioner, a student did not report to Respondent on May 9, 2002, that “Robert Carr was engaging in inappropriate conduct toward her.”

31.
While Respondent suspected that Robert Carr ‘could be’ the subject of the student’s complaint, the student never verbally advised Respondent that the alleged perpetrator was Robert Carr.

32.
While Respondent does not recall seeing the name of Robert Carr set forth in the student’s written statement, the very first date on which any reference is made by 
the student to the name “Robert Carr” is Monday, May13, 2002, in the first part of a written statement given by the student.

33.
Robert Carr vehemently denied any wrongdoing and any of the accusations asserted by the student to Respondent. 

34.
Robert Carr requested that Respondent discontinue his investigation, but Respondent rejected that request.

35.
Matthews’ presentation to the involved teacher/coach of handwriting exemplars led to the teacher’s acknowledgement of wrongdoing and resignation at Winona ISD.

36.
The credible evidence presented at the hearing establishes that Matthews and the 
teacher assisting him, Linda Pickens, related to the student in a caring and compassionate manner and kept the student under their observation during the time period in question.

37.
Upon securing evidence to support the identity of the alleged wrongdoer and the complaints made by the student, Matthews timely reported the information to his superiors, including the former superintendent, Jeff Black.

V.
The Kim Mabry Complaint
38.
The grievance/complaint filed by Kim Mabry with the former superintendent, and the events relating thereto, do not give rise to good cause for termination of Matthews’ employment at Winona ISD.  

39.
The credible evidence presented at the hearing establishes that Matthews did not inappropriately “yell” at Mabry or otherwise subject her to disparagement, ridicule, or unprofessional actions.  

40.
The credible evidence presented at the hearing establishes that, in fact, Mabry and Harris were attempting to leave the school premises early in violation of instructions previously given to the faculty by Matthews.  

41.
On numerous occasions, Mabry has conducted herself in an unprofessional manner as a member of the faculty of Winona ISD, including the undisclosed and unauthorized taping of conversations with colleagues and other persons on the Winona ISD campus.  

42.
The testimony of Mabry and Harris lacks credibility in the face of testimony presented by Carol Tuttle which directly contradicts the sworn testimony of Mabry and Harris; the credibility of Harris and Mabry is further undermined by the testimony of veteran teachers on the middle school campus regarding the professionalism of Matthews and the inappropriate and unprofessional conduct of Mabry and Harris at various times and on various occasions.  

VI.
Matthews’ Alleged Misuse or Abuse of School Property
43.
Matthews has not misused school property or abused his position as principal of Winona Middle School.

44.
The credible evidence presented at the hearing fails to show that Matthews was insubordinate to his superior or that he failed to comply with reasonable directives imposed upon him by his superiors.

45.
Matthews attempted to comply with the directives imposed upon him by the former superintendent, but many of the directives in question were unreasonable and virtually impossible to meet, and were intended to set Matthews up for “failure.”

46.
Many of the directives imposed upon Matthews by the former superintendent were arbitrary and/or capricious and/or demeaning.  

47.
The petitions to remove Jeff Black as superintendent of Winona ISD originated with the parent-teacher organization and the officers thereof.  

48.
The petitions to remove Jeff Black did not originate with Matthews, nor were they “about” Matthews.

49.
The petitions to remove Jeff Black as superintendent of Winona ISD resulted from district-wide problems and complaints pertaining to Black and the inability of the parents to communicate with the board of trustees regarding these problems.  

50.
In conjunction with the petition which was presented to middle school faculty, Matthews did not exert any pressure or impose on the faculty his personal opinion regarding Black’s effectiveness and performance as superintendent.  

51.
Matthews communicated clearly to the middle school faculty that each had the right and choice to sign the petition or decline to sign the petition without any adverse  consequences. 

52.
Members of the middle school faculty who chose not to sign the petition did not suffer any adverse consequences in their professional relationship with Matthews nor experience any change in his demeanor or in the manner in which he related to them as their supervisor.  

53.
Matthews’ actions with respect to the petition to remove Jeff Black as superintendent do not constitute good cause for termination.  

VII.
Application For The Extended Year Grant

54.
Matthews’ actions with respect to the completion of the application for the extended year grant do no constitute good cause or justify termination.

55.
Upon completion of the application, Matthews caused the application to be delivered to the superintendent for his review, approval, and execution.  

56.
At the time that Matthews discussed the completed application with a representative from the Texas Education Agency, he was unaware that the former superintendent had made changes to the application that Matthews had completed.  

57.
The former superintendent, Jeff Black, failed to return a revised copy of the application to Matthews or discuss with him the revisions that were made to the application prior to Matthews’ communications with the TEA representative.

58.
Matthews did not engage in any deceitful or other action in connection with his completion of the application for the extended year grant that justifies or constitutes good cause for termination.

VIII.
Matthews’ Professionalism, Moral Character, and Effectiveness as an 
Administrator

59.
The credible evidence presented at the hearing establishes that Matthews’ 
effectiveness as an administrator has not been diminished or impaired.

60.
The credible evidence presented at the hearing establishes the fact that Matthews 
has, throughout his tenure as principal at Winona Middle School, exhibited professionalism and the highest standards of moral conduct.

61.
The evidence presented at the hearing establishes that Matthews has wide-spread 
support from parents, students, and colleagues as principal of Winona Middle School.

62.
The preponderance of credible evidence presented at the hearing supports the reinstatement of Respondent to his position as principal at Winona Middle School.  

63.
The credible evidence presented at the hearing establishes that his termination from employment at Winona Middle School would constitute not only an unfair blemish on an exemplary career as an educator, but constitute a tremendous loss to the members of the Winona Independent School District and the community at large.  

FINDINGS OF FACT

1.
Jeffrey Black, Superintendent, hired the Principal in 1999. Volume 4, Page 10, Lines 3-8 (hereinafter, “V. ---, p. ---, ll. ---”).  The Principal was hired on a 12-month contract.  V. 4, p. 11, ll. 6-15.  The Principal received documents which contained policies of the district.  One of those policies was the reporting of child abuse, neglect, and indecency with a child.  V. 2, p. 64, ll. 11-21.

2.
The Principal did not have an assistant principal to aid him in his duties.  V. 5, p. 114, ll. 4-6.

3.
The School Board did not approve the recommendation of the Superintendent to fire the Principal in 2001.   V. 4, p. 32, ll. 1-8.

4.
The Superintendent rated the Principal “Competent” for the school year 2001-2002.  V. 4, p. 122, ll. 7.  The Superintendent did not give the Principal any written directives for the school year 2001-2002.  V. 4, p. 143, ll. 7-10.

5.
Vonner had given the Principal an outstanding evaluation for the 1999-2000 school year.  V. 5, p. 35, ll. 3-20.

6.
Principal made a CPS report on suspected child endangerment in March 2002.  V. 1, p. 58, ll. 18-23.  Principal had less information in the March 2002 incident than he did in the May incident, but he reported the March incident.  V. 1, pp. 59-60, ll. 6-12.  Principal reported the March 2002 incident within 48 hours.  V. 1, p. 81, ll. 5-22.

7.
Tammie Risinger had reported an earlier child abuse incident to the Principal.  The Principal stated that he would talk with the student and call the mother within a few days.  V. 1, pp.  111-12, ll. 21-18.  Principal wrote up Risinger three months after the reporting incident.  V. 1, p. 119, ll.  7-21.  The Principal did not recommend the renewing of Risinger’s contract.  V. 1, p. 126, ll.  11-12.  Risinger missed a significant amount of days during the school year.  V. 1, p. 138, ll. 2-5.  Risinger had not taken issue with the Principal’s unfavorable walkthrough report.  V. 1, p. 142, ll.  12-20.

8.
Linda Pickens knew, on May 9, that the student involved in the Carr incident was being bothered by a male.  V. 6, pp. 127-29, ll. 7-22.  The student indicated to Pickens on May 9 that the adult that was bothering her was on campus and perhaps in the hall.   When Pickens went out of the room, Carr was in the hall.   V. 6, p. 162, ll. 7-19.  Pickens told the Principal this information on that same day.  V. 6, p. 130, ll. 8-16.  On May 9, the student gave the initials of the harasser to Pickens and the Principal.   V. 6, p. 131, ll. 6-22.  Both Pickens and the Principal suspected early on that Carr was the adult.  V. 6, p. 136, ll. 3-15.

9.
In a meeting with the child involved in the Carr incident, the Principal suspected that Coach Carr could be the harasser involved.  However, the Principal changed his testimony during the hearing.  V. 2, pp. 45-47, ll. 13-15.  The student told the Principal that she had certain letters that were written by the person who was harassing her.  The Principal asked her to bring those letters to him, which she did on May 10.  V. 2, p. 48, ll. 1-10.

10.
The Principal knew on May 10 that the student was being bothered by a male.  V. 2, pp. 49-50, ll. 23-4.  On May 10, Pickens believed the handwriting was that of Coach Carr.  V. 2, p. 87, ll. 14-23.

11.
The Superintendent spoke with the Principal on May 10, 2002, regarding the complaint by Mabry and the extended-year grant.  At that time the Principal did not mention the incident involving Coach Carr.  V. 4, p. 56, ll. 11-22.

12.
The Principal received a written statement from the student on May 13, which mentioned Coach Carr.  V. 2, p. 77, ll. 12-21.  The Principal did not give Carr a written directive to stay away from the student until May 16.  V. 2, p. 82, ll. 16-24.

13.
The Principal dictated a letter through Pickens to Carr, regarding the student involved in the incident.  Pickens typed it on her computer.  V. 6, pp. 139-40, ll. 15-20.

14.
Robert Carr called the student at her home on May 14.  V. 1, p. 53, ll. 19-24.  The inactions of the supervisor caused the child to encounter the suspect two more times.  V. 1, p. 84, ll. 14-24.

15.
The Principal told the superintendent and his supervisor of the allegations on May 16.  V. 2, p. 93, ll. 4-24.  Principal did not report the incident because he wanted to do an investigation first and get concrete evidence.  V. 1, p. 62, ll. 8-12.  Coach Carr was a 15-year veteran of teaching with no hint of his acting this way in the past.  Principal was concerned that the student was lying again.  However, the Principal was able to have Coach Carr admit that he had written the letters.  V. 2, pp. 58-59, ll. 1-9.  

17.
The Principal was concerned about the student and the alleged harassed.  The student had lied in the past about harassment by another student.  V. 2, pp. 52-54, ll. 7-11.  Regarding the student involved in the Carr incident, neither the Principal nor Pickens contacted any authorities about the first time the student had made a complaint.  V. 6, pp. 196-97, ll. 15-11.

18.
Principal demonstrated care toward the child during the investigation.  V. 1, pp. 70-71, ll. 24-1.  The Principal knew the family of the student involved in the Carr incident.  He had been to the student’s home and delivered food to them at Christmas.  He also helped the family monetarily.  V. 2, p. 108, ll. 8-23.

19.
Principal did not report the “indecency with a child” to the proper authorities, CPS, or law enforcement.  V. 1, p. 35, ll. 12-15. Principal did not try to hide any evidence from Detective Scott.  He was forthcoming.  He did not hesitate in writing a statement for the detective.  V. 1, pp. 65-66, ll. 12-4.

20.
Principal was arrested for allegedly failing to report child indecency.  V. 1, p. 39, ll. 10-15.

21.
Principal told Detective Scott a different story than he stated in his deposition.  V. 1, pp.  41-43, ll. 16-8.

22.
Principal did not tell the mother of the child involved in the Carr incident any more than simple information, because he did not want to alarm the parent.  V. 1, pp. 275-276, ll. 23-14.

23.
The law does not require a person have concrete evidence before making a report.  V. 1, p. 52, ll. 1-10.  The law does not require a person making a report to know the identity of the person being accused.  V. 1, p. 60, ll. 21-23.  The statute in question is not in the Texas Penal Code, it is in the Texas Family Code.  V. 1, p. 70, ll. 12-17.  The reporting law says that the duty to report cannot be delegated.  V. 1, p. 114, ll. 23-25.

24.
Linda Pickens had not filed a timely report, but she was not charged.  V. 1, pp. 68-69, ll. 12-4.  Pickens was not reprimanded by the District during the school year for her involvement in the Carr incident.  V. 6, p. 149, ll. 4-7.  The District did not call Pickens after the school year or leave a message on her answering machine regarding the Carr incident.  V. 6, pp. 149-50, ll. 18-19.  Pickens did receive a letter of reprimand in the mail at the end of June 2002.  V. 6, pp. 150-51, ll. 20-16.

25.
Neither Carr nor the Principal have had a trial over any part of this incident.  V. 1, pp.  91-92, ll. 25-5.

26.
The Principal did not hide any details when the superintendent was investigating the length of time it took the Principal to report the incident.  V. 2, p. 117, ll. 11-23.

27.
In February 2002, the Superintendent had recommended the Principal for contract extension for the next year.  V. 4, p. 51, ll. 14-18.

28.
The Principal was not paid for working the extended period because he was on a 12-month contract.  The Principal had a problem with not getting additional compensation.  V. 4, p. 16, ll. 8-20.  The reason for the Principal’s not receiving additional pay for the extended period was explained to him during his first school year as Principal.   V. 4, p. 17-18, ll. 22-2.

29.
The Superintendent told the Principal during the 2000-2001 school year that the Principal would not receive additional compensation for working the extended year program.  V. 4, p. 35, ll. 16-25.

29.
Principal stated in an investigation regarding the extended year budget that there was not an extended year program in 2001 because he knew he was not going to be compensated.  V. 1, p. 162, ll.  15-22.  Principal also stated that, if he had known from the onset that he would not have received payment for doing summer school work, he would not have filled out the application.  V. 1, p. 166, ll. 12-17.

30.
The Principal filled out an application for an extended year grant for the year 2002.  V. 1, p. 151, ll. 11-17.  NOTE:  In the application, the testimony and exhibits show the Principal requested additional compensation for himself during the 2002 extended year period.

31.
The extended-year grant application must be approved by the superintendent before it is submitted to the TEA.  V. 2, pp. 122-23, ll. 24-3.  Any funds from the extended-year grant must be allocated through the superintendent first. V. 2, p. 142, ll. 15-24.

32.
The Principal never asked the Superintendent if it would be allowed for the Principal to be paid for summer school.   V. 2, p. 163, ll. 19-21.  The Principal did not file a grievance over his not being paid for summer school.   V. 2, p. 164, ll. 5-11.

33.
Lead teacher Helen Lofties did not sign the petition to remove the Superintendent.  V. 5, p. 139, ll. 4-10.

34.
Beth McCafferty did not sign the petition for removal, and she was not threatened in any way by the Principal.   V. 5, pp. 158-59, ll. 20-11.

35.
Principal was well liked by the students of the school.   V. 1, p. 139, ll. 23-25.

36.
Wiley Vonner, secondary Principal, prepared a favorable reference letter for the Principal prior to the filing of the grievance by Mabry.  V. 5, p. 27, ll. 4-12.  Vonner had known the Principal for some period of time and said that the children responded well to him, that the Principal had “a gift.”  V. 5, p. 39, ll. 4-12.

37.
No one had filed any complaints or grievance against the Principal until Spring 2002.  V. 2, p. 144, ll. 3-5.  Mabry filed a grievance because she was caught leaving the campus early.  V. 2, p. 175, ll. 1-5.  In fact, Principal had to take disciplinary action against Mabry during the 2001-2002 school year on more than one occasion.  V. 2, pp. 175-76, ll. 14-25.  After Mabry filed her complaint, the Superintendent did not interview Linda Pickens or Helen Lofties.  V. 4, p. 92, ll. 2-5.  The Superintendent determined who would be interviewed regarding the Mabry grievance.  V. 5, p. 44, ll. 10-18.

38.
April Harris did not file a grievance or complaint against the Principal.   V. 3, p. 16, ll. 11-13.  On April 17, 2002, Harris told Carol Tuttle that she and Mabry had left school early but had been caught by the Principal.   Harris stated they did not want to make it look obvious so they decided they would wait a while and then go talk to the Principal.   V. 6, pp. 57-59, ll. 6-1.

39.
Stephanie Woods was non-renewed by the Principal.   V. 3, p. 176, ll. 3-4.  Woods had refused to carry out an order of the Principal.   V. 3, p. 177, ll. 5-15.  Woods was rehired immediately by the Superintendent.  V. 3, p. 177, ll. 16-21

40.
The Principal filed a grievance against the Superintendent, but the Principal was required to go through the Superintendent instead of directly to the Board.  V. 2, p. 162, ll. 2-7.  The Superintendent did not tell the Principal who had made complaints about him.  V. 2, pp. 164-65, ll. 19-1.

41.
The vote by the Board in June 2002 for the proposed termination of the Principal was 6 to 0.  V. 4, p. 8, ll. 15-20.

42.
The OCR matter was not sexually oriented and did not involve sexual indecency with a child.  V. 6, p. 194, ll. 23-25.

DISCUSSION 


The District has raised numerous reasons for the termination of Principal’s contract with the District.  I will only consider two of those reasons: alleged failure to report timely an incident of child abuse and requesting additional compensation for extended-period session.  I will first address why I will not consider the myriad of other reasons.

 
The District has argued I should consider the following allegations: previous arrests and/or warrants; alleged falsification of teacher evaluations; alleged failure to perform 45-minute observations; alleged unlawful publishing of a teacher’s appraisal; alleged misuse of school funds and/or school property, in reference to a meeting for a petition to remove the superintendent and a trip to Houston with teachers; alleged show of favoritism toward certain teachers; raising of Principal’s voice during teacher conferences; alleged false statements made about school administration; alleged pitting of the middle school against other branches of the District; alleged discriminatory remarks made to the teachers; alleged veiled threats to teachers to keep the teachers from sharing information with the parents; alleged inappropriate handling of discipline; alleged failure to follow numerous directives of the former superintendent; and, alleged conduct on the trip to Houston.  There are almost just as many reasons for my not considering these alleged violations as there are violations:

First, warrants have been issued and the Principal has been arrested.  However, no evidence was submitted at the hearing to show he has been convicted of any crimes.  The Principal is considered innocent until proven guilty.  Further, the District has attempted to find any and every reason to support its contentions.  It did not seem to care about the Principal’s driving record until the decision was made to terminate his employment.  Then, and only then, did the District show great interest in these matters.  Since it did not matter to the District until it was searching for reasons to support its notice, I will not consider this reason.

Second, no complaints or grievances were filed against the Principal until April 2002.  Those individuals who testified against the Principal did not report any alleged wrongdoing by the Principal until they were called in by the superintendent.  Had Mabry not filed her grievance, most of the discharge reasons listed above--alleged falsification of teacher evaluations; alleged failure to perform 45-minute observations; alleged unlawful publishing of a teacher’s appraisal; alleged misuse of school funds and/or school property, in reference to a meeting for a petition to remove the superintendent and a trip to Houston with teachers; alleged show of favoritism toward certain teachers; raising of Principal’s voice during teacher conferences; alleged false statements made about school administration; alleged pitting of the middle school against other branches of the District; alleged discriminatory remarks made to the teachers; alleged veiled threats to teachers to keep the teachers from sharing information with the parents; alleged inappropriate handling of discipline; alleged conduct on the trip to Houston—would not be before me.  Again, this appears to be another attempt to look under every stone to find one more bit of dirt to be used against the Principal.  However, since it was not important to the District before the April grievance, it is not important to me.  


Third, the teacher witnesses all seemed to testify according subjective feelings.  Those against the Principal felt threatened and harassed; made sexual statements; believed the Principal did not spend enough time in their respective classrooms; showed favoritism, was drunk in Houston, felt compelled to sign the removal petition.  On the other hand, the teachers in favor of the Principal felt or observed none of the above.  There was no “smoking gun” proof regarding the subjective feelings, one way or the other.  In addition, most of those teachers testifying against the Principal had a reason for doing so, whether it was a discipline or a non-renewal.  Based on that, I will not consider the subjective feelings reasons.  


Fourth, I will not consider the April 2002 grievance by Mabry.  I did not find her to be credible.  She had every reason to fabricate stories about the Principal, due to her past record of disciplines.  Further, she was violating the Principal’s orders when she and Harris left school early on April 16.  When she was caught, she filed a grievance.  Was the Principal yelling at her?  Probably, but only to match Mabry’s tone.  The evidence shows that Harris told the principal during the meeting and told Tuttle after the meeting that they had been caught leaving early.  However, Mabry and Harris did not admit to this on the stand.  Therefore, I will not consider the  

grievance or any testimony of Mabry, Harris, or Bryan.

Fifth, I have another reason for not considering any information that came from the “grievance” investigation.  I do not believe the superintendent conducted a fair investigation.  If fact, I have concluded that it was he who searched for “stones” to throw at the Principal.  While he did not give any directives to the Principal during the 2001-2002 school year, he seems to have jumped at the first opportunity to seek information to discharge the Principal.  He allowed Mabry to go far beyond her complaint in April 2002.  He then brought in witnesses of his choice to find information against the principal.  Most notably, he did not interview any teachers who would support the Principal.  I find the investigation was biased, and I will not consider the information gleaned from the biased investigation.

Sixth, I will not consider the Principal’s failure to follow the superintendent’s directives.  While some of those directives were unnecessary and overly burdensome to a principal without an assistant principal, he could have made more of an effort to complete all of the others.  However, that issue has already been addressed and decided.  The Board decided this was not enough to discharge the Principal, so I will not re-look at that reason.    


While those reasons are not consider, the two previously mentioned--alleged failure to report timely an incident of child abuse and requesting additional compensation for extended-period session—are very serious on their own.  The Principal knew on May 9 that he had a problem involving one of his male employees.  Linda Pickens knew, on May 9, that the student involved in the Carr incident was being bothered by a male.  The student indicated to Pickens on May 9 that the adult that was bothering her was on campus and perhaps in the hall.   When Pickens went out of the room, Carr was in the hall.  Pickens told the Principal this information on that same day.  On May 9, the student gave the initials of the harasser to Pickens and the Principal.  Both Pickens and the Principal suspected early on that Carr was the adult.  The Principal should have taken more concrete action to protect the student.  As it turned out, his inactions led to more contact with Carr.


I understand the Principal wanted to help all the parties involved.  On one hand, he had a student that had lied in the past.  On the other, he had a veteran teacher.  I cannot make a determination that the Principal violated the law: that is not my role.  However, I can and do find that the Principal violated the District’s policies regarding the 48-hour notice requirement. Board Policy FFG (LEGAL).  The Principal did not report the matter until six days after he was informed of the problem.  For instance, the superintendent spoke with the Principal on May 10, 2002, regarding the complaint by Mabry and the extended-year grant.  At that time the Principal did not mention the incident involving Coach Carr.  The Principal actually told the superintendent and his supervisor of the allegations on May 16.  The Principal did not report the incident because he wanted to do an investigation first and get concrete evidence.  While this may be laudable in another situation, he put a child at risk.  

Had the Principal merely not known of the law, as he stated, his case would have been much stronger.  Yet, he had reported a case to CPS not more than two months prior to this.  Further, and worse in my eyes, the Principal changed his story as he spoke to different individuals.  He stated one thing to the detective, another in his May interview over the subject, and still another at the hearing.  This changing of stories causes me great concern and will tie into my recommendation.  

Another item, however, that has drawn my attention and will affect my final recommendation, is the “selective enforcement” of the Board policy.  The Board policy says “a person” who has knowledge of suspected abuse “shall” report it to the a group of agencies.  Nowhere is “a superior” mentioned.  In this incident, Linda Pickens had not filed a timely report, but she was not charged.  Pickens was not reprimanded by the District during the school year for her involvement in the Carr incident.  The District did not call Pickens after the school year or leave a message on her answering machine regarding the Carr incident.  Pickens did receive a letter of reprimand in the mail at the end of June 2002.  Further, a teacher mentioned a suspected incident in March 2002 to the Principal.  Why was that teacher not charged with failure to report to the named agencies?  No, the District decided who it would punish and who it would overlook.  

The other matter of great concern to me is the grant application for the 2002 extended session. The Principal wanted to be paid for the extended session in the year 2000.  He was not paid for working the extended period because he was on a 12-month contract.  The Principal had a problem with not getting additional compensation.  The reason for the Principal’s not receiving additional pay for the extended period was explained to him by the superintendent (among others) during his first school year as Principal.   Further, the superintendent told the Principal during the 2000-2001 school year that the Principal would not receive additional compensation for working the extended year program.  Yet, the Principal requested pay for himself in the 2002 extend-session grant, of which he was the Contact Person.  The Principal stated in an investigation regarding the extended year budget that there was not an extended year program in 2001 because he knew he was not going to be compensated.  Principal also stated that, if he had known from the onset that he would not have received payment for doing summer school work, he would not have filled out the application.  While it is true that the extended-year grant application must be approved by the superintendent before it is submitted to the TEA and that any funds from the extended-year grant must be allocated through the superintendent first, the Principal still should not have written this in the budget.  The Principal never asked the Superintendent if it would be allowed for the Principal to be paid for summer school.  This can only be deemed to be intentional.

So, there are two significant areas in which the Principal violated the rules of the District.  First, the Principal violated District policy when he did not report the Carr incident to the appropriate agencies within 48 hours.  He did not tell his own superiors until much later.  This delay caused further harm to the student.  He knew he was supposed to report the incident, but he took too long to report it to anyone.  He wanted to know for sure if Carr had really committed the acts, but that is not his job.  The second major area is his improperly requesting additional pay when he was told more than once he could not receive the pay.  These incidents by themselves require some type of sanction, so the two together will necessitate an adverse ruling.

I am torn between the violations described above and the sentiment of the community and school toward the Principal.  There is no doubt in my mind that he loved the students and that they shared the same with him.  I am no less convinced that the community as a whole wants the Principal to remain.  However, I must recommend that the Board’s action to remove the Principal be sustained.  The failure-to-report violation may have been based on care and concern, along with ignorance of the policy, may have caused the violation.  Still, the violation occurred, and the Principal’s wandered around.  Because of the “selective enforcement.” though, I would not have recommended termination.  When the purposeful requesting of the additional pay is added, however, I must recommend termination.

Now, though I have agreed with the Board, I would also recommend the Board allow the Principal to resign.  He has shown himself to be a great motivator of children and adults.  He has shown a burden for the wellbeing of the children.  If he is allowed to resign, he may have a much better chance of finding future employment.  However, if he will not resign, I would recommend termination of his employment.    

   Finally, regarding the claims of discrimination on both sides, I have found none.  

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearing examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, of the Texas Education Code.

2.
The District submitted sufficient evidence to justify the termination of the Principal’s contract.

3.
The following recommendation is made regarding Assistant Principal:

a. The Board allow the Principal to resign.  

b. If the Principal will not resign, he should be terminated from his employment.    

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District has good cause for termination of the contract of the Principal.   

SIGNED AND ISSUED this 13th day of September 2002.







Mark L. Williams
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