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I.





STATEMENT OF THE CASE


This appeal is from the March 25, 2002, proposed termination of Mr. Michael Scott Amerson (“Respondent”) by the Houston Independent School District (“HISD” and/or “the District”).  At the time of this proposed termination, Respondent was a continuing contract teacher employed by HISD.  On May 9, 2002, the HISD Board of Trustees amended the reasons for Respondent’s proposed termination and authorized the Superintendent to notify Respondent of his proposed termination pursuant to Section 6 of his continuing teacher’s contract, and Sections 21.154(3), 21.154(5) and 21.157 of the Texas Education Code (FOF ¶16, 17, Exhs. I, M, N).  Specifically, HISD asserts that Respondent’s proposed termination is due to a necessary reduction in personnel resulting from the District’s elimination of Respondent’s “teacher/braillist” position.


In compliance with Tex. Ed. Code §21.251 et seq., Respondent requested a hearing before a Certified Hearing Examiner.  Ms. Thelma Elizalde was appointed by the Commissioner of Education to: 1) conduct the hearing; 2) make written Findings of Fact and Conclusions of Law; and 3) make a Recommendation to the Houston Independent School District Board of Education (“the Board”).  Petitioner HISD was represented in this matter by Clay T. Grover, with the law firm of Feldman & Rogers, L.L.P.  Respondent was represented by Mr. Jefferson K. Brim, III, with the law firm of Arnett, Brim & Robinett, P.C.  







II.



    FINDINGS OF FACT 


After due consideration of the evidence presented at the August 22, 2002 hearing, including the Joint Stipulations of Fact and Joint Exhibits that were submitted by the parties, as well as the matters officially noticed in the record, in my capacity as a Certified Hearing Examiner, I make the following Findings of Fact:

1. 
Respondent has been employed by HISD under a continuing teacher's contract since 1981.  (Exh. A).

2.
In June 1986, Respondent's special education teaching position was absorbed due to low student enrollment.  (Exh. B).

3. Respondent was reassigned to the position of "teacher/braillist" effective August,

1986.  (Exh. B).

4. Respondent consented, in writing, to the reassignment to the position of

“teacher/braillist."  (Exh. B).

5.
At the time of his reassignment in 1986, it was contemplated that the new position of "teacher/braillist" would be a teaching position.  However, no job description for the position of "teacher/braillist" ever existed.  (Exh. B).

6.
In 1997, a job audit of the "teacher/braillist" position was completed by Pat Boyd, the Coordinator for HISD's Visually Impaired Programs.  In completing the Job Analysis Questionnaire, it was determined that the "teacher/braillist" position was not a teaching position, but an administrative support position, which is a non-contract position.  Therefore, the position was reclassified as an 11-month ASIO non-contract position, and a new "braillist" job description was created at that time.  Factors considered at the time of the reclassification of the position included: (1) the general purpose of the position; (2) the responsibilities and duties of the position; (3) the training and education requirements for the position; (4) the experience needed for the position; (5) the skills required for the position; (6) the supervisory nature of the position, if any; and (7) the physical demands and working conditions of the position.  (Exhs. C, D).


  7.      At the time the position was reclassified, HISD employed two "teacher/braillists,” including Respondent.  (Tr. 9).

8.
Since the time of the reclassification, HISD has hired one additional "braillist," who is a non-contract employee, and who receives a salary consistent with an administrative support employee.  (Tr. 9).

9.
Since the time of the reclassification, Respondent continued to receive a "teacher's" salary.  (Exh. E; Tr. 9).

10.
Respondent's duties and responsibilities are the same as those performed by HISD "braillists." Therefore, while the duties are the same, there exists an inequity in pay between "braillist" and "teacher/braillist."  (Tr. 9).

11.
During the 2001-02 school year, HISD decided to eliminate the position of "teacher/braillist" based upon the 1997 job audit and the resulting reclassification of the position as an administrative support position.  (Exh. E; Tr. 9).

12.
On February 4, 2002, Respondent's supervisor, Pat Boyd, conferred with him regarding his employment status.  During the conference, Respondent was informed that his contract would be proposed for termination, and he would be placed in a "braillist" position, because the braillist position had been classified as an administrative support position.  Respondent was also informed that he could apply for openings in teaching positions for which he was qualified.  He was also informed that job openings are posted on the HISD website and published weekly in the Administrative Bulletin.  (Exh. E; Tr. 10).

13.
Due to HISD's decision to eliminate the "teacher/braillist" position, it was necessary for HISD to reduce all HISD personnel employed as "teacher/braillist."  Thus, HISD  identified the specific teaching field of "teacher/braillist" as the teaching field in which it would make a necessary reduction in personnel.  (Tr. 12).


14.
HISD proposed reductions in personnel in the teaching field of "teacher/braillist" in the reverse order of seniority in that HISD proposed the termination of both individuals employed as "teacher/braillist" within HISD.  (Tr. 12).

      
15.
The only other "teacher/braillist" employed by HISD voluntarily relinquished    his employment contract and is now employed by HISD as a braillist, a noncontract position.   (Tr. 10).

16. Respondent received written notice of his proposed termination on March 25, 2002.

(Exh. I).

            17.

On May 9, 2002, the HISD Board of Trustees amended the reasons for Respondent's proposed termination and authorized the Superintendent to notify Respondent of his proposed termination pursuant to Section 6 of his continuing teacher's contract, and Sections 21.154(3), 21.154(5) and 21.157 of the Texas Education Code.  (Exh. N).

18.
Respondent received an amended written notice of his proposed termination on or about May 16, 2002.  (Exh. O).

19.
Section 6 of Respondent's continuing teaching contract provides that a teacher's continuing contract may be terminated based upon a "necessary reduction of personnel”.  (Exh. A).

20.
Section 21.154(3) of the Texas Education Code provides that a teacher may be "released from employment by the school district at the end of a school year because of a necessary reduction of personnel as provided by Section 21.157".  (Exh. O).

21.
Section 21.157 of the Education Code provides that "a teacher employed under a continuing contract may be released at the end of a school year and the teacher's employment with the school district terminated at that time because of a necessary reduction of personnel by the school district, with the reductions made in the reverse order of seniority in the specific teaching fields."  (Exh. O).


22.
Section 21.154(5) of the Education Code provides that a teacher may be "discharged for a reason stated in the teacher's contract that existed on or before September 1, 1995…” (Exh. 0).

23.
HISD Board Policy, DFCA (Local) provides that "continuing contract employees may be released from employment at the end of a school year because of necessary reduction of personnel".  (Exh. S).

24 .
HISD Board Policy DCD (Local) provides that "administrative support personnel ... shall serve on an at-will/non-contract basis.  (Exh. T).

25.
Respondent is certified to teach in the following areas:

            ●
    Secondary Generic Special Education, Grades (PK-12)

             ●     Secondary Health and Physical Education, Grades (6-12)

             ●     
Deficit Vision, Grades (PK-12)

             ●     
Mentally Retarded, Grades (PK- 12)

             ●     
Physically Handicapped, Grades (PK-12).

  (Tr. 20).

26. HISD does have job openings for which Respondent holds the necessary 

Certifications.  (Exh. E; Tr. 10).

27. Respondent did not apply or interview for any open teaching positions at 

HISD.  (Tr. 10).

28. The parties stipulated to the authenticity of the exhibits listed below, and jointly  

offered them for admission into evidence:

A.
Amerson Continuing Contract with HISD, dated August 19, 1981;

B.
Memo from Dickerson to Lindley, dated July 15, 1987 (w/attachments);

C.
HISD Job Analysis Questionnaire;


D.
Braillist Employee Job Description;


E.
Memo from Boyd to Amerson, dated February 5, 2002;


F.
Memo from Boyd to Poindexter, dated February 6, 2002;


G.
Closed Session Agenda, HISD, March 21, 2002;


H.
Board minutes, HISD, March 21, 2002;


I.
Notice letter from HISD to Amerson dated March 22, 2002;


J.
Amerson Request for Hearing to HISD, dated March 28, 2002;


K.
Amerson Request for Hearing to TEA, dated April 3, 2002;


L.
TEA Appointment of Hearing Examiner, dated April 8, 2002;


M.
Closed Session Agenda, HISD, May 9, 2002;


N.
Board minutes, HISD, May 9, 2002;



O.
Amended Notice letter from HISD to Amerson dated May 13, 2002;



P.
Amerson Amended Request for Hearing to HISD, dated May 17, 2002;



Q.
Amerson Amended Request for Hearing to TEA dated May 28, 2002;



R.
TEA Confirmation of Hearing Examiner, dated May 30, 2002;



S.
HISD Policy DFCA (Local); and


T.
HISD Policy DCD (Local).

31.
HISD does not require, in every instance, applications or interviews for continuing contract employees who are administratively reassigned from one campus to another within the District.  (Tr. 7).

32.
In situations where a position is eliminated, HISD has required, for continued employment, that its continuing contract employees interview and apply for open positions for which the employee is certified.  (Tr. 8).

33. Any finding of fact deemed to be a conclusion of law is hereby adopted as such. 







III.

    DISCUSSION


The sole issue in this case is what duty a school district has to “place” a teacher into an open teaching position after the teacher has been proposed for termination as part of a reduction in force (“RIF”).  Respondent contends that HISD has an affirmative duty to “place” him into any of the many available positions for which he is “certified.”    HISD argues that it merely has a duty to provide Respondent with an opportunity to apply and interview for open teaching positions for which he is “qualified.”  

The Commissioner of Education has repeatedly stated that a RIF constitutes a valid reason to end the contractual relationship between a teacher and a school district, if, on the date notice is given, a teacher’s assigned position is eliminated and there are no other positions in the district which the teacher is qualified to fill.  Wasserman V. Nederland ISD, Docket No. 171-R1-784 (Comm’r Educ. ___l988); Williams v. Wilmer-Hutchins ISD, Docket No. 201-R1-687 (Comm’r Educ. July 1991); Stuessy v. Ysleta ISD, Docket No. 345-R2-893 (Comm’r Educ. April 1995).  However, in determining whether a teacher is qualified for other positions, a school district may impose reasonable conditions upon a terminated teacher such as requiring interviews and applications.  Stuessy, supra.                 

In Stuessy, the Commissioner of Education dealt with the obligations of a school district to a teacher who was terminated due to a necessary RIF.  Id.  Prior to the expiration of her term contract, the petitioner was informed that her position would be recommended for elimination as part of a RIF, but that she might be qualified for other positions for which the school district encouraged her to apply.  Id.  Despite being informed of such available positions, she neither applied nor interviewed for the positions.  Id.  

In appealing the school board’s decision to terminate her employment as part of a RIF, the petitioner contended, inter alia, that the school district had failed to consider her for other employment positions for which she was qualified.  Id.  The Commissioner rejected the petitioner’s claim, noting that the school district had fulfilled its obligation by informing the petitioner of all job openings for which she was qualified.  Id.  As the Commissioner stated,

[a] school district is not required to give further consideration to a

faculty member whose job is eliminated and who refuses the 

district’s reasonable requests.  Surely a teacher can be required to

indicate whether he or she wants to be considered for a job and to

interview for the job…[t]he school children of the State of Texas

deserve a [t]eacher who has at least gone through the interview

process.  Id. 

As such, a school district did not have a duty to simply place a teacher who has been subject to a necessary RIF, but instead can impose reasonable conditions upon the terminated teacher such as requiring interviews and applications.  Id. 


In the present matter, Respondent was given several options regarding his continued employment with HISD upon learning that his contract would be proposed for termination.   (FOF ¶12; Tr. 10).  One such option was the opportunity to apply for any open teaching position for which he was qualified.  (Exh. E).  In fact, HISD not only gave the Respondent various options, but explicitly told him how he could access the many job openings that were available to him. (FOF ¶ 12, Tr. 10).  However, Respondent did not apply or interview for any open teaching positions.  (FOF ¶ 27; Tr. 10).


Respondent argues that HISD acted in a completely arbitrary fashion by requiring him to apply and interview for a position following a RIF.  (Tr. 18).  This argument is unsupported by the evidence.  In fact, the evidence shows that in situations where a position is eliminated and an employee desires continued contract employment, HISD’s standard practice is to require them to interview and apply for open positions for which they are certified.  (Tr. at 8).  Therefore, Respondent was not singled out arbitrarily.  

The crux of Respondent’s argument is that since he went through the interview process  with HISD in 1978, he should not have to go through the process again.  (Tr. 16).  While I sympathize with Respondent’s position, I do not agree.  Respondent’s own counsel stated that educators have all grown to understand that the team approach to education is worthwhile.  (Tr. 16).  It is important that every single professional person going to work on a campus go through the interview process before being hired.  (Tr. 16).  Even though Respondent interviewed with HISD when first hired some 20 years ago, each individual campus and prospective hire has unique needs that could only be discovered during an interview process.  Using the team approach advocated by Respondent, both HISD and Respondent would benefit from the interview process to determine a collaborative match.

HISD told Respondent that he could apply for any open teaching position for which he was qualified, yet Respondent failed to do so.  (FOF ¶ 12, 27).  As a result of Respondent’s failure to actively seek another position with the District, HISD is relieved of any duty to automatically place Respondent in another teaching position.  Without Respondent’s active participation in the application and interview process, HISD did not have a duty to present reasons why Respondent was not qualified for certain positions. Respondent’s termination due to a RIF should be upheld and HISD should not be required to place Respondent in another teaching position. 






          IV.





CONCLUSIONS OF LAW

1. Jurisdiction is proper under Texas Education Code Sections 21.159 and 21.251 

(a)(1).

2. Petitioner HISD demonstrated by a preponderance of the evidence that 

Respondent’s termination was warranted due to a necessary reduction in personnel in accordance with Section 6 of Respondent’s continuing teacher’s contract and Sections 21.154(3), 21.154(5) and 21.157 of the Texas Education Code.


3.
Petitioner HISD demonstrated by a preponderance of the evidence that the conditions imposed upon Respondent to apply for and interview for open teaching positions for which he was certified were reasonable and in accordance with HISD’s practices for any continuing contract teachers who have been proposed for termination due to a necessary reduction of personnel.


4.
HISD demonstrated by a preponderance of the evidence that it did not owe a duty to consider Respondent for an open teaching position because Respondent failed to comply with the reasonable conditions imposed by the District.


5.
Any conclusion of law deemed to be a finding of fact is hereby adopted as such.

V.

                                                      RECOMMENDATION



Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned Certified Hearing Examiner recommends that the District accept the HISD Administration’s recommendation to terminate the continuing contract of Respondent Michael Scott Amerson.


SIGNED this the ___day of October, 2002.







________________________________







Thelma Elizalde







Certified Hearing Examiner
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