 SEQ CHAPTER \h \r 1
TEA DOCKET No. 129-LH-802

HOUSTON  INDEPENDENT SCHOOL
§
BEFORE FRANKLIN HOLCOMB,

DISTRICT
§


§

VS.
§
CERTIFIED HEARING EXAMINER,


§

GERARDO MENINDEZ
§
 TEXAS EDUCATION AGENCY


RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER

Statement of the Case

Pursuant to chapter 21 of the Texas Education Code, Gerardo Menindez, the respondent (“Mr. Menindez” or “Respondent”), appeals the decision of the Houston Independent School District (“HISD” or “Admin.”), the petitioner, to terminate his term contract as a teacher at Park Place Elementary School.


After being notified of his termination by letter dated August 12, 2002, Mr. Menindez timely requested the appointment of an independent hearing examiner, and the Commissioner of Education appointed Franklin Holcomb to hear the appeal.  James T. Fallon, III represents Mr. Menindez, and Merri Schneider-Vogel of Bracewell & Patterson represents HISD.


Findings of Fact
Background

1.  HISD hired Mr. Menindez under a probationary contract to teach at the Park Place Elementary School campus, and school year 2001-02 was the third consecutive year of his teaching in that status. (Admin. Ex. 2; Tr. 260).


2.   At the outset of the 2002-03 school year, Mr. Menindez entered a term contract with HISD by operation of law. (Admin. Ex. 2; Tr. 260).


3.  On July 9, 2002, Denise Shaver, Principal at Park Place Elementary School, recommended that Mr. Menindez’ contract be terminated because he had been accused of improperly touching students, and an investigation had confirmed the allegations.  Joe Trevino, Area Superintendent for Southeast Area, approved the recommendation.  (Admin. 19).


4.  By letter dated August 12, 2002, HISD Superintendent Kaye Stripling notified Mr. Menindez that the HISD Board had authorized her to notify him that a proposal for termination of his employment is pending before the Board.  (Admin 1.)


5.  The Superintendent’s letter, Admin. 1, incorrectly referred to Mr. Menindez’ probationary contract, recited the standard in that contract for termination for good cause as determined by the Board, and noted that “good cause is defined as failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in the state.”


6.  The August 12, 2002 letter also provided more specific reasons constituting good cause, including immorality and violations of established board policy.  (Admin. 1; Tr. 275).


7.  By letter dated October 3, 2002, addressed to Mr. Menindez’ attorney, James Fallon, Merri Schneider-Vogel, HISD’s attorney in this case, gave notice that Mr. Menindez’ term contract, not his probationary contract, has been proposed for termination.  (Admin. 2).


8.  On the first day of the hearing,  October 7, 2002, before testimony was taken, Mr. Menindez’ attorney raised the question whether TEA had authority to appoint the Examiner, since the August 12 notice letter to his client referenced termination of the probationary contract that no longer existed, and therefore whether the Examiner had authority to hear the case. (Tr. 14-16).


9.  The Hearing Examiner considered argument by counsel and denied Mr. Fallon’s plea to the jurisdiction. (Tr. 15-34).


10.  Mr. Menindez was not prejudiced in his termination hearing by the mistaken reference in Superintendent Stripling’s August 12 letter, because neither HISD’s reasons for the proposed termination nor the facts to be litigated at the hearing changed as the result of the mistake.

Sexual Improprieties with Female Students

11.  By his own admission, Mr. Menindez placed his hand on the inner thighs of female students, though he denies placing his hands on their vaginal areas or breasts. (Admin. 3, p. 1; Tr. 201-02, 215).


12.  Mr. Menindez did not touch any male students inappropriately.  (Tr. 84-85, 111, 127, 205, 216).


13.  HISD Board Policy § 570.310(a) defines immorality as “conduct that the Board determines is not in conformity with the accepted principles of right and wrong behavior or that the Board determines is contrary to the moral standards which are accepted within the District.” (Admin. 1, p. 1; Tr. 277).


14.  HISD Board Policy defines sexual harassment as “unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature.”  (Admin 21, p. 1; Tr. 280).


15.  Mr. Menindez signed a “statement of understanding HISD policy on sexual harassment” on July 28, 1999.  (Admin. 20).


Gina A.


 16.  Gina A., currently eight years old and in the third grade at Park Place Elementary School, was a student in Mr. Menindez’s math class in the 2001-02 school year, so she spent half her school time in his class. (Tr. 41-42).


17.  During class, while he was responding to Gina A.’s requests for help at her desk, Mr. Menindez touched her on her arm, under her clothes; on her thigh, under her skirt or shorts; on her “behind”; and on her chest, under and over her shirt. (Tr. 46 -48).


18.  Mr. Menindez touched Gina A.under her skirt or shorts four or five times. (Tr. 47).


19.  When Mr. Menindez touched Gina A. on the leg, he rubbed it “gently, not pressing.,” and when he touched her chest under her shirt, he moved his hand “up and down and sideways.” (Tr. 70-71).


20.  Mr. Menindez’ touching Gina A. made her feel bad. (Tr. 48).


21.  No other teacher touched Gina A. like Mr. Menindez did. (Tr. 48).


22.  Gina A. told fellow students Dyana, Ariana, and Lucero that Mr. Menindez had touched her. (Tr. 53-56).


23.  Gina A. saw Mr. Menindez touch Dyana and Lucero, other students in the class. (Tr. 48-49).


24.  Gina A.’s testimony was credible because her demeanor was consistent with that of a shy young girl discussing a difficult topic, and her answers concerning both sensitive and ordinary matters were consistent when given to the same questions often more than once in over an hour of testimony.


25.  Mr. Menindez’conduct regarding Gina A. was immoral and inappropriate and constituted sexual harassment.


26.  The uncontroverted allegations in Gina A.’s testimony by themselves provide good cause for HISD’s termination of Mr. Menindez’ employment.


Dyana G.

27.  Dyana G., currently in the third grade at Park Place Elementary School, was a student in Mr. Menindez’s class in the 2001-02 school year.  (Tr. 78).


28.  Mr. Menindez touched Dyana G. on the thigh, sometimes putting his hand “a little bit” under her clothing, and sometimes moved his hand up and down on her thigh.  (Tr. 79-80, 82).


29.  Mr. Menindez touched Dyana G. on the shoulder.  (TR. 83, 99).


30.  Mr. Menindez touched Dyana G. “on some little bit parts that are private.”  (Tr. 84).


31.  Dyana G. saw Mr. Menindez touch Gina A. on her leg and sometimes put his hand under her shirt.  (Tr. 87).


32.  Mr. Menindez rubbed Dyana G.’s leg three or four times.  (Tr. 88).


33.  Mr. Menindez’ rubbing her leg made Dyana G. “nervous.”  (Tr. 80, 88).


34.  Dyana G.’s testimony was credible because her demeanor was consistent with that of a shy young girl discussing a difficult topic, and her answers concerning both sensitive and ordinary matters were consistent when given to the same questions often more than once in over a half-hour of testimony.


35.  Mr. Menindez’ conduct regarding Dyana G. was immoral and inappropriate and constituted sexual harassment.


36.  The uncontroverted allegations in Dyana G.’s testimony by themselves provide good cause for HISD’s termination of Mr. Menindez’ employment.



 Mayra P.


37.  Mayra P., currently in the third grade at Park Place Elementary School, was a student in Mr. Menindez’s class in the 2001-02 school year.  (Tr. 122-23).


38.  When Mr. Menindez helped Mayra P. with her work, he touched her on her legs, shoulder, and back, which made her feel “nervous.”  (Tr. 124-27).


39.  Mayra P. saw Mr. Menindez touch other female students in class the same way he touched her.  (Tr. 127).


40.  Mr. Menindez’conduct regarding Mayra P. was immoral and inappropriate and constituted sexual harassment.



Tania R.

41.  Tania R., currently in the third grade at Park Place Elementary School, was a student in Mr. Menindez’ class in the 2001-02 school year.  (Tr. 139-40).


42.  When Mr. Menindez helped Tania R. with her work in class, he would touch her shoulder and her thigh, which made her feel “bad.”  (Tr. 142-45).


43.  Mr. Menindez’conduct regarding Tania R. was immoral and inappropriate and constituted sexual harassment.


Yesenia C.


44.  Yesenia C., currently in the third grade at Park Place Elementary School, was a student in Mr. Menindez’s class in the 2001-02 school year.  (Tr. 107-08).


45.  Because of at least one inconsistency in Yesenia C’s testimony at the hearing and in her interview with HISD’s investigator, the Examiner makes no other findings of fact regarding this witness.  (Tr. 245-54).

Ancillary Facts from Other Sources

46.  In interviews with Gina A., Dyana G., and Mayra P. before the hearing, their recitation of facts concerning inappropriate touching by Mr. Menindez was consistent with their testimony at the hearing, and in those interviews the students were not led to provide any certain answers.  (Tr. 155-57).


47.  Inappropriate touching of students by Mr. Menindez could adversely affect their health, safety, and welfare.  (Tr. 161, 281).


48.  Mr. Menindez’ touching of students as described above in findings of fact 16 - 43 could not reasonably be construed as inadvertent or casual.  (Tr. 179-80, 281-82).


49.  Mr. Menindez declined to participate in HISD’s investigation into allegations of his inappropriate touching of female students, despite being given several chances to do so.  (Tr. 211-213;  Admin. 13, 14).


50.  The allegations of Mr. Menindez’ inappropriate touching made by Gina A. and Dyana G. were similar to and consistent with allegations made by female students from a different class of Mr. Menindez’ – a class not “tainted” by anything Gina A. or Dyana G. might have said to other students in their own class.  (Tr. 215-16, 240; Admin. 3, p.5).


51.  Mr. Menindez’ explanation that “he might have touched [the students] on the thigh to get up” from a kneeling position is not credible when viewed in the light of the undisputed fact that he never touched any male students, as well as the other evidence cited above, nor is it credible that an adult man would help himself up by leaning on slight young girls like these witnesses.  (Tr. 266).


52.  By inappropriately touching female students, Mr. Menindez violated the HISD Employee Standards of Conduct.  (TR 277-79; Admin. 25).


Discussion
Plea to the Jurisdiction

HISD’s August 12, 2002 letter giving Mr. Menindez notice of his proposed termination resulted in part from the recommendation made by his principal, Denise Shaver, to Joe Trevino, Superintendent Southeast Area, on July 9, 2002.  (Admin. 19).  At that time Mr. Menindez was nearing the end of his third probationary contract, which unless recommended otherwise would “turn into” a term contract, presumably at the outset of the 2002-03 school year in August 2002.  (TR. 16-17, 260).  That an invisible and apparently undocumented change in Mr. Menindez’ contract status should deprive TEA and consequently this Examiner of jurisdiction to hear and decide this case should occur only if Mr. Menindez suffered any consequential legal or factual disadvantage.  He did not.


The only suggested legal consequence of the change in contract status is the change in the legal standard for determining “good cause,” and Mr. Menindez’ attorney did not argue that the change would adversely affect his client’s case.  HISD’s attorney argued that the standard for finding good cause for termination of a probationary contract is, if anything, higher than that for the termination of a term contract.  (Tr. 17-18).  The statutory definition of good cause requires evidence of accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts, and that statutory definition applies to termination of a probationary contract.  (Tex. Educ. Code § 21.104).  The standard for termination of a term contract is good cause as determined by the Board, an easier standard.    (Tex. Educ. Code § 21.211).


HISD’s attorney, by letter dated October 10, 2002, amended her position slightly to state that because the allegations at issue in this case are so serious, even in a proceeding to terminate a probationary contract, the District would have no obligation to provide testimony about the standards of similarly situated school districts.  Ramirez v. Edgewood Independent School District, Docket No. 166-R2-898 (Comm’r Educ. 1998).  The standards for finding good cause in this case would therefore be identical, regardless whether the contract is treated as probationary or term.  A copy of this letter is attached to the recommendation as Exhibit A.


As HISD correctly pointed out, the August 12 notice letter sets out the legal and factual reasons for the proposed termination, and those have not changed; they would have been the same had the letter given notice of proposed termination of a term contract.  The facts, the evidence, the arguments, and the law would likewise be the same.  Since this distinction between probationary and term contracts does not prejudice Mr. Menindez’ case in any way, the plea to the jurisdiction fails.

Mr. Menindez’ Defenses

Mr. Menindez’ proposed finding of fact no. 33 states:

The fact that Mr. Menindez did not participate in HISD’s investigation of this matter or testify at this hearing should in no way be construed as guilt on his part; there is an ongoing criminal investigation concerning the allegations that are the subject of this hearing, and for this reason, Mr. Menindez was counseled by his attorney not to participate.

The Examiner does not construe Mr. Menindez’ decision not to participate as an admission of guilt, and the Examiner understands and appreciates the reasons for Mr. Menindez’ silence.  That said, however, that silence inevitably gave HISD an evidentiary advantage: four young female students gave credible testimony that Mr. Menindez had touched them in ways and places that reasonable people would consider inappropriate, at best.  Mr. Menindez’ attorney, given his client’s silence, could not put a single witness on the stand to deny from personal knowledge that these acts happened as they were described.  That left Mr. Menindez the difficult task of trying to discredit the girls’ testimony primarily by innuendo, speculation, suggestion, and character testimony.


In the few remarks of Mr. Menindez made at the outset of HISD’s investigation and admitted into evidence, he suggested that any touching was inadvertent, an accidental brush as he kneeled by a student’s desk or stood from kneeling, or perhaps a pat on the back.  The students, however, testified and demonstrated at length the type of touching of which they complained, and it was certainly not inadvertent, accidental, or innocent.  Moreover, Mr. Menindez admitted touching female students on their inner thighs.  (Admin. 3, p. 1; Tr. 201-02, 215).


Mr. Menindez’ attorney attempted to establish, primarily through cross-examination of several witnesses, what he proposed in his finding of fact no. 30, that rumors started by the girls, especially, Gina A. and Dyana G., became widespread and distorted.  One of Mr. Menindez’ witnesses, Ms. Gamez, did testify that Gina A. discussed the subject with her and that other staff had told her that Gina and Dyana talked about it openly and often.  (Tr. 304-10).


Mr. Menindez was transferred from Park Place Elementary on April 4, 2002.  Mr. Gonzalez interviewed Dyana and Gina on April 12, eight days later, and interviewed Mayra P. and Tania R. on April 19.  The descriptions of touching in the investigative report for these four girls is in most important aspects consistent with their testimony at the hearing.  Mr. Menindez’ theory, then, is that between April 4 and April 19 the rumor mill among the second-graders at Park Place transformed Dyana’s and Gina’s story into distorted fabrications that Mayra and Tania adopted.  Other than Ms. Gamez’ testimony, which is not time specific, this is nothing but a theory.  Mr. Gonzalez intentionally interviewed students from a class not likely to be “tainted” by anything Gina and Dyana had said, and he found corroboration of their claims from Mayra P. and Tania R.  Ms. Shaver testified that the two classes ate in the cafeteria at different times and that the students had little chance for interaction at recess. (Tr. 285-86).


As an evidentiary note, Mr. Menindez’ attorney objected to Ms. Pettas’ testimony that the testimony of Gina A. Dyana G., and Mayra P. that Mr. Menindez did not touch boys the same way he touched girls was consistent with their statements made at their interviews by Mr. Gonzalez and at the hearing.  (Tr. 157-59).  The objection was overruled with the caveat that the testimony was allowed only to assert what Ms. Pettas thought she heard.  As the finder of fact, the Examiner can review Admin. 4, the investigative report, and compare the statements made by 

Gina A., Dyana G., Tania R., and Mayra P. with their testimony at the hearing, to determine the consistency of that testimony.  Such a determination does not require an inquiry into or reliance on the truth of what the girls said to the investigator, which of course would violate the hearsay rule.


The corroboration of Gina’s and Dyana’s allegations by Mayra and Tania does add depth and breadth to their credibility.  Even without that, however, Gina’s and Dyana’s testimony is credible and adequate to support HISD’s decision to terminate Mr. Menindez’ employment by a preponderance of the evidence.


Though Mr. Menindez presented favorable character testimony and assurances from several witnesses that he is not the kind of person who would do what he is charged to have done, that evidence has little effect on the issues presented at this hearing.


Conclusions of Law

1.  The Texas Commisioner of Education and, by the Commissioner’s appointment, the Examiner, have jurisdiction over this case under Tex. Educ. Code § 21.251(a).


2.  The standards for finding good cause in this case would be identical, regardless whether Mr. Menindez’ contract is treated as probationary or term.


3.  The plea to the jurisdiction made by Mr. Menindez on the basis of the erroneous reference to his probationary contract in the August 12, 2002 notice letter (Admin. 1) is meritorious only if he can demonstrate that his appeal has been adversely prejudiced by the error, and as a matter of law he has not been so prejudiced.


4.  HISD has proven by a preponderance of the evidence that Mr. Menindez touched at least four female students inappropriately, and that touching violates both HISD’s policy against sexual harassment and its policy against immoral conduct.


5.  Violation of HISD’s policies against sexual harassment and immoral conduct constitutes good cause for the termination of Mr. Menindez’ contract, regardless whether the contract is considered as a probationary or a term contract.


6.  HISD has proven by a preponderance of the evidence that Mr. Menindez’ conduct toward the four testifying students exposed them to conditions detrimental to their physical and 
mental health and their safety, and such conduct violates the Code of Conduct for Educators adopted by the HISD Board.


7.  Any conclusion of law deemed to be a finding of fact is so adopted.


Proposal for Granting Relief

On the bases of the findings of fact and conclusions of law stated above, the undersigned Examiner recommends the adoption of the proposal to terminate the employment of Respondent Gerardo Menindez.


Signed this 28th day of October, 2002.
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Franklin Holcomb








Certified Hearing Examiner


