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I.

STATEMENT OF THE CASE

            Pending before this Hearing Examiner is an appeal of HISD’s recommendation to terminate Mr. Roger Whitaker’s (Respondent) employment.


By letter dated May 23, 2002, HISD notified Respondent of the recommendation to terminate his employment for immorality, repeated failure to comply with official directives and established school board policy, and for “good cause.”  (HISD Ex. 2).  The recommendation to terminate Respondent’s employment was made pursuant to Sections 5 & 6 of his continuing teacher’s contract, and Sections 21.154(4) and 21.154(5) of the Texas Education Code.  Specifically, HISD asserts that Respondent used unreasonable physical force and profanity in disciplining a student for a school rule infraction during the breakfast period when he grabbed a student by the shirt and pushed him backward on top of a water fountain and put his hand or hands around the student’s throat.  HISD contends that such conduct violated established school board policies and the District’s Code of Student Conduct pertaining to the disciplining of students.  The District also alleges that Respondent’s conduct, as described above, constitutes immoral behavior as defined in board policy, and also constitutes a failure to abide by the Code of Ethics and Standard Practices for Texas Educators.  HISD asserts that Respondent has repeatedly failed to comply with official directives and established school board policy pertaining to the disciplining of students.  The District alleges that all of the above reasons, collectively and/or individually, constitute “good cause” for termination of Respondent’s continuing contract with HISD.

              The termination hearing was held on July 31st, August 1st, and August 2nd 2002.   Jeffrey Bendit is the Certified Hearing Examinr appointed by the Commissioner of Education.  Respondent is represented by James T. Fallon III, Attorney at Law, Houston, Texas. Petitioner is represented by Clay T. Grover, Attorney at Law,  Houston, Texas

II.

FINDINGS OF FACT

      After due consideration of the record and matters officially noticed, in my capacity as Certified Hearing Examiner, I make the following Findings:
             1.
Respondent has been employed by HISD as a teacher at the H.P. Carter Career Center for nine years and during the 2001-2002 school year he was an instructor at the Student Referral Center (SRC) which is located at the H.P. Carter Career Center. [Tr. 465-466].  Respondent is employed by HISD pursuant to the provisions of a continuing contract. [HISD Ex. 1].  


2.
Pursuant to Sections 5 and 6 of Respondent’s contract, Respondent’s employment may be terminated for, among other things, “immorality,” “repeated failure to comply with official directives” and/or “good cause.” [HISD Ex. 1].  
 
3.
On September 21, 2001, student Steven S. was wearing a baseball cap in the school cafetorium while he was carrying his breakfast tray. [TR 40, 163-164, 199, 467-468 HISD Ex. 3, Ex. 4, Ex. 5, Ex. 6].


4.
Respondent asked student Steven S. to remove his baseball cap. [TR 40-42, 163-165, 191, 199, 468-469, HISD Ex. 3, Ex. 4, Ex. 5, Ex. 6].



5.
Student Steven S. did not remove his baseball cap immediately. Instead, he placed it in his backpack  after sitting down at his table in the cafetorium. [TR 41, 165, 192, 469, HISD Ex. 3, Ex. 4, Ex. 5, Ex. 6].    


6.
Wearing a baseball cap indoors is a violation of HISD’s rules. [TR 470].     Respondent asked student Steven S. to step outside of the cafetorium, into the main hallway of the building. [TR 40-43, 165, 192, 470-472, HISD Ex. 3, Ex. 4, Ex. 5, Ex. 6].


7.
In the hallway, Respondent verbally chastised student Steven S. for not following his directive. [TR 43-44, 472-473, HISD Ex. 3, Ex. 6].   Respondent also told Steven S. that        “ Just because you have a baby does not make you a man” [TR 477].    During this altercation, Respondent was speaking in a loud enough voice that he could be heard by Mr. Williams, the Assistant Principal, who was approximately 150 feet away from Respondent and Steven.  [TR 254, 475-746].



8.
After verbally chastising Steven, Respondent told Steven S. to go back into the cafetorium and eat his breakfast.  [TR 477, 482].  As he was walking back into the cafetorium Respondent alleges that Steven called him a “punk ass motherfucker” under his breath.  Respondent grabbed Steven by the arm and repeated the profanity by saying, “What did you call me? Did you call me a punk ass motherfucker ? ” [TR 255, 485-488, 493-494].

   
9.
Respondent then “collared” student Steven S. by grabbing the front of his shirt and Steven backed away and fell onto the water fountains. [TR 45, 256, 530-532, HISD Ex. 3, Ex. 4, Ex. 5, Ex. 6, Ex. 11].

            10.
Respondent continued to restrain Steven S. until being repeatedly told to let him up by the assistant principal, Mr. Williams.  [TR 256].

11.        The confrontation resulted in Steven’s shirt being torn under both sleeves.  

[TR 57-60, 258; Exs. 10 and 28].

            12.        At the time of the incident there was no evidence to support Mr. Whitaker’s assertion that Steven S. was a danger either to himself, Mr. Whitaker, or any other person. [ TR. 257, 349, 423, and 498 – 499.]

 
13.
In January of 1993, Respondent struck a student, Byron J., on the buttocks with a plastic bat, leaving a bruise, that resulted in Respondent receiving a written directive from his supervisor instructing him to “refrain from touching or hitting the students in any way” and informing him that this was a violation of board policy. [TR 508-509, HISD Ex. 16].  


14.
In May of 1996, Respondent was involved in a physical altercation with another student, Cameron P., that resulted in Respondent’s supervisor giving him another written directive in June of 1996 stating that “under no circumstances should [he] use profanity or excessive force when dealing with students” and informing him “that any reoccurrence of this type of unprofessional behavior [would] result in a recommendation for termination.” [TR 503-504, HISD Ex. 17].  Respondent’s conduct in May of 1996 was a violation of the January 1993 written directive and established board policy.

              15.
In connection with the incident in May of 1996, the Board of Education ratified a three day suspension, without pay, of Respondent.  [TR 504, HISD Ex. 17].  Additionally, Respondent received a written directive from the District’s Superintendent of Schools, informing him to “always demonstrate professional behavior with [his] students and adhere to HISD Board Policy, the Code of Student Conduct and [his] school’s rules when dealing with students.” [HISD Ex. 18].

             16.
HISD has an established Code of Student Conduct that prohibits corporal punishment as a disciplinary measure.     

             17.
HISD’s established school board policy DH (Local) also provides that “Employees shall comply with the standards of conduct set out in this policy and with any other regulations, and guidelines that impose duties, requirements, or standards attendant to their status as District employees.  Violation of any policies, regulations, and guidelines may result in disciplinary action, including termination of employment.” [HISD Ex. 25].    

              18.  HISD has an established school board policy that allows an employee to use reasonable force as is necessary to protect himself or herself from an attack, to protect another person or property, to quell a disturbance threatening physical injury to others, or to obtain possession of weapons or other dangerous objects upon the aggressor or within the control of a student or other person.  The Respondent’s use of profanity and unreasonable physical force against Steven S., for wearing a cap in the cafeteria, does not constitute authorized physical force under Board Policy DI (Local).  [TR 306-307, 355-356].

19.      Any finding of fact deemed to be a conclusion of law is hereby adopted as such. 

III.

DISCUSSION
     After consideration of the evidence and arguments of the parties herein, I find that the testimony and evidence presented by both Roger Whitaker and the Houston Independent School District, clearly indicate that Mr. Whitakers approach to education incorporates the use of corporal punishment as a means of discipline. Mr. Whitaker stipulated that corporal punishment is any form  of physical discipline used with the intent to inflict pain or humiliation as a punishment. 

       It is the policy of HISD to require teachers to write a discipline referral for minor infractions, such as dress code violations. Instead, Mr. Whitaker chose to take a student into a hallway for his own brand of discipline. 

      Mr. Whitaker berated Steven S. for being a unwed   father, and asserted that he was not a man because he did not have a job or pay taxes. That comment was ironic, considering that Steven S. was voluntarily attending a school for “at risk” students.  Carter Career Center’s  objective is to train and teach students at risk of dropping out, job and trade skills, so that they can become productive in the workforce. 

      Mr. Whitaker’s explanation of Steven S.’s use of profanity begs logic. Mr. Whitaker’s reaction set off a chain of events that ended with a student sprawled across two water fountains with torn clothing in a public hallway. Mr Whitaker’s method of discipline is not only unacceptable, it clearly contradicts the guidelines for discipline set out by the HISD.  

     Mr. Whitaker’s testimony that he considered he actions justified, clearly indicate that his teaching methods are not consistent with modern teaching methods or Houston Independent School District policy. 

                                                                                    IV.

CONCLUSIONS OF LAW


1.
Petitioner HISD has demonstrated by a preponderance of the evidence the existence of good cause warranting the termination of Respondent’s employment pursuant to Sections 5 and 6 of Respondent’s contract and Sections 21.154(4) and 21.154(5) of the Texas Education Code.  

         2.
Petitioner HISD has demonstrated by a preponderance of the evidence that Respondent failed to follow established school board policy, the District’s Code of Student Conduct and the Code of Ethics and Standard Practices for Texas Educators, thereby warranting his termination pursuant to Sections 21.154(4) and 21.154(5) of the Texas Education Code and Sections 5 and 6 of his contract.


3.
Petitioner HISD has demonstrated by a preponderance of the evidence that Respondent has repeatedly failed to follow official directives regarding the disciplining of students, thereby warranting his termination pursuant to Sections 21.154(4) and 21.154(5) of the Texas Education Code and Sections 5 and 6 of his contract.

V.

RECOMMENDATION


After due consideration of the record and based on the foregoing Findings of Fact and Conclusions of Law, in my capacity as hearing examiner, it is hereby RECOMMENDED that the foregoing Findings of Fact and Conclusions of Law be adopted and that the administrative proposal to terminate Roger Whitaker’s employment contract be sustained.  

                                                                            ________________________________________
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