    
TEA DOCKET 101-LH-502 

FRIENDSWOOD INDEPENDENT SCHOOL
§
BEFORE ROBERT J. THOMAS

DISTRICT, 
§


§

Petitioner, 
§


§

v,
§
CERTIFIED HEARING EXAMINER


§


§

NOVELLA SUZETTE GIBSON, 
§


§

Respondent.
§
TEXAS EDUCATION AGENCY


RECOMMENDATION OF HEARING EXAMINER


Statement of the Case
Respondent, Novella Suzette Gibson, appeals the decision of the Petitioner, the Friendswood Independent School District, hereinafter referred to as ‘FISD’, to terminate her continuing contract of employment as a teacher.  On or about May 14, 2002, FISD voted to terminate the continuing contract and employment of Ms. Gibson.  The Respondent timely filed a written request for an appeal hearing before a Texas Education Agency certified independent hearing examiner.  Robert J. Thomas was appointed by the TEA to hear the Respondent’s appeal.  FISD was represented by Mr. Jeffrey J. Horner and Ms. Marney Collins-Sims, affiliated with the law firm of Bracewell & Patterson, L.L.P. The Respondent was represented by Mr. Anthony P. Griffin, an attorney from Galveston, Texas.

FISD contends that it has good cause to terminate the employment of the Respondent, and based their decision on the following, Ms. Gibson:

1.  
“making false reports to your supervisor and/or District officials relating to District activities- specifically, the District contends you made two false reports to District officials regarding gunshots into your classroom on November 30, 2001”; 

2.  
violated §8 of her continuing contract regarding good cause as determined by the employer.


Background Information
Ms. Novella Suzette Gibson worked as a teacher for FISD for approximately twenty-one years (Tr. P257, L 11- P258, L 7).

Ms. Gibson was described by her principal, Dr. Rebecca Hillenburg, as a “well above average teacher” and that she completed all of her assignments and would frequently volunteer for additional work (Tr. P135, L 22-P136, L 11).

Further, Dr. Hillenburg testified that she had known Ms. Gibson for many years and that Ms. Gibson did not have a reputation as being an untruthful employee of the FISD (Tr. P140, L 5-P141, L 5).  

Mr. Walter Wilson, the former superintendent of FISD, and a long-tenured (thirty-nine years) employee of FISD, testified that he knew Ms. Gibson for approximately twenty years and his testimony was not critical of Ms. Gibson’s past employment history and/or reputation (Tr. P212, L 1-P221, L 9).

On November 30, 2001, Ms. Gibson was a teacher assigned to the Friendswood Junior High campus.  She taught a class in a temporary building, which faced Laurel Drive near the intersection of Spreading Oaks in Friendswood, Galveston County, Texas (FISD Exhibit No. 3).

Ms. Gibson reported that a bullet had entered through the exterior wall of her temporary classroom and had struck several items in her classroom and she notified the school office.  ( FISD  Exhibit No. 1 )

The report by Ms. Gibson that a bullet and/or projectile had entered her classroom during the school day caused mass panic and havoc on the junior high campus and led to a “lock down” and subsequent early dismissal of the campus.  (Tr. P215,L5-P216,L21)

Ms. Gibson was placed on paid administrative leave from the date of the incident, November 30, 2001, through the date of this opinion (Tr. P235, L 13-P236, L 25).

On May 14, 2002, the FISD Board of Education authorized the Superintendent of Schools to give Ms. Gibson notice that a proposed action to terminate her contract was pending before the Board of Education (FISD Exhibit “4”).

On or about May 15, 2002, Mr. Walter Wilson, Superintendent of Schools, tendered notice of the recommended termination to Ms. Gibson.  (FISD Exhibit A4@).

On or about May 29, 2002, the Texas Education Agency received a request for the appointment of this hearing examiner regarding the proposed termination of Ms. Gibson.  On May 30, 2002, the Texas Education Agency appointed Robert J. Thomas as the certified independent hearing examiner to preside over this matter.  A pre-hearing telephone conference was conducted on June 17, 2002; and a pre-hearing docket control order was issued on June 17, 2002.  On or about June 20, 2002, both parties mutually agreed to extend the filing deadline for the hearing examiner’s opinion until Saturday, October 12, 2002.

A closed hearing regarding this appeal was conducted on one day.  The hearing was conducted on Tuesday. August 13, 2002.  The hearing was conducted in compliance with §21.256 of the Public Education Code.  After both parties rested and the transcript was delivered, the Hearing Examiner declared that the hearing was completed and the enclosed Findings of Fact and Conclusions of Law are based solely on the admissible evidence introduced during the hearing.


Findings of Fact
After due consideration of the evidence and matters officially noticed, in my capacity, as the Certified Hearing Examiner, I make the following Findings of Fact (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular Finding of Fact):

1. Novella Suzette Gibson was employed under a continuing teacher’s contract which had previously been executed by FISD on April 30, 1996 (Joint Exhibit).

2. On November 30, 2001, Ms. Gibson called the office of the Friendswood Junior High School and reported that gunshots had been fired into her class room (Tr. P27, L 1-18).

3. Further, on the same date, Ms. Gibson reported to her principal, Dr. Hillenburg, that shots had been fired into her classroom at approximately 9:15 a.m. (Tr. P29, L 11-22).

4. There was no evidence admitted to contradict the testimony of Ms. Gibson.

5. Ms. Patricia Hanks, current superintendent of FISD, testified that the school district did not conduct its own investigation (Tr. P233, L10-14).

6. Further, FISD did not have possession of the official police report conducted and concluded by the Friendswood Police Department (Please see testimony of Superintendent Hanks, P243, L2-24).

7. FISD was not allowed access to the police investigation file (Please see testimony of Superintendent Hanks, P233, L 25-P234, L 12).

8. FISD did not receive or review any of the statements written by the students who were fact witnesses in attendance in Ms. Gibson’s class on the date and time of the incident (Please see testimony of Superintendent Hanks, P244, L 9-25).

9. FISD made its decision to recommend the termination of Ms. Gibson based on hearsay, which was arbitrarily provided to them by agents of the Friendswood Police Department  (Please see testimony of Superintendent Hanks, P234, L 23-P238, L 24).

10. Dr. Rebecca Hillenburg corroborated the testimony of Superintendent Hanks when she also admitted that she had never seen or read the statements of the students in Ms. Gibson’s class who were fact witnesses on the date and time of the incident (Tr. P127, L 11-P128, L 14).

11. Officer Eric Price, the lead investigator regarding this incident, corroborated that he observed a bullet hole in the classroom exterior wall of Ms. Gibson’s classroom (Tr. P165, L4-15).

12. Officer Price verified that the classroom was in a temporary building and the exterior siding was a wood-vinyl material (Tr. P180, L 20-25).

13. Officer Price corroborated that a bullet was found on the desk of Ms. Gibson and that the bullet had hit papers on her desk and struck another object in the classroom and landed back on top of Ms. Gibson’s desk (Tr. P182, L3-25).

14. More importantly, Officer Price testified that his investigation revealed that some of the fact witness students in the classroom of Ms. Gibson saw papers flying when they heard the popping sound in the classroom; some students heard a thumping sound in the classroom; and, at least one of the students heard a gun shot on the date and time in question (Tr. P190, L 1-P192, L 23).

15. Only redacted portions of the Friendswood Police Department report was provided to the attorneys for the school district.  This police report was not complete and was missing at least pages 1-4; 7-20; 24-30; 33-34; 37; and any additional pages exceeding page 39 (Please see Respondent’s Exhibit “1").

16. An exculpatory VCR tape was turned over to the school district on the date of the incident by the parent of a junior high school student.  The video tape of three Friendswood Junior High School students recorded statements by one of the students that he did not like Ms. Gibson and that he was burying a gun in an unknown wooded area (Please see the testimony of Dr. Rebecca Hillenburg, P129, L 5-P134, L 23).

17. This exculpatory video tape was never shown to the superintendent of FISD or to the members of the school board (Please see the testimony of Superintendent Walter Wilson P219, L 12-P220, L 12).

18. Officer Eric Price admitted that he obtained possession of this video tape and that the students discussed their dislike for Ms. Gibson and their intention to bury the gun involved in the incident.  However, Officer Price conceded that he did not take a written statement from the three junior high school students observed on the video tape (Tr. P185, L 19-P188, L 12).

19. FISD produced their expert, Dr. Michael W. Say, a respected Texas public school administrator, who candidly admitted that he would not make a decision regarding a proposed termination of a teacher’s contract without reviewing all of the facts and/or statements concerning the alleged misconduct (Tr. P76, L3-22).

20. FISD did not prove that Ms. Gibson’s conduct failed to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts throughout the State of Texas.  

21. There was no testimony admitted that the two reports by  Ms Gibson on November 30,2001, were false.


Good Cause
22.
“Good cause” did not exist for the termination of the continuing contract of employment       between Ms. Gibson and FISD.


Conclusions of Law
After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as the Hearing Examiner, I make the following conclusions of law:

1. The Hearing Examiner has jurisdiction of this subject matter pursuant to Chapter 21, Sub-chapter F, §21.251 (a)(1) of the Texas Education Code.  

2. The Respondent, Ms. Gibson, is a “teacher” as defined in Sub-chapter C, §21.101 of the Texas Education Code.

3. The Respondent, Ms. Gibson, was employed as a teacher by FISD pursuant to a continuing contract as defined in Sub-chapter D, §21.152 of the Texas Education Code.

4. The Respondent, Ms. Gibson, was recommended for discharge pursuant to the authority in Sub-chapter D, §21.156 of the Texas Education Code.

5. “Good cause” is defined as, “the failure to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated school districts in this state” §21.156(a).

6. The appeal by the Respondent, Ms. Gibson, was conducted pursuant to the Texas Education Code, Sub-chapter F, §21.256, and the findings of fact were published pursuant to a preponderance of the evidence.


Recommendation
After due consideration of the evidence and matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as the Hearing Examiner, I respectfully recommend that the Board of Trustees of FISD adopt the foregoing Findings of Fact and Conclusions of Law and rescind and reverse the recommended  termination of the continuing contract of Ms. Gibson with the FISD.

Ms. Gibson’s appeal of the recommended termination of her continuing contract is and should be GRANTED.  
No Texas public school teacher should be terminated based on rumor, speculation, and/or assumptions.  No Texas school district should terminate a teacher without conducting a diligent investigation.  The decision to recommend the termination of a Texas public school teacher must be based on the preponderance of the evidence admitted during a hearing conducted in compliance with §21.256 of the Texas Education Code and not on community presumptions.

SIGNED AND ISSUED this ____________ day of October, 2002.

Respectfully submitted,

__________________________________________

Robert J. Thomas

TSB# 19867300

1302 Waugh, No. 826

Houston, Texas 77019-4944

281-924-3019; 713-862-1214 Fax

Certified Independent Hearing Examiner

Texas Education Agency
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