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I.   JURISDICTION

This case arises by virtue of Section 21.251(a)(3) of Texas Education Code’s Chapter 21.  An evidentiary hearing pursuant to Subchapter F was conducted during the afternoon of August 27, 2002.   Due to Texas Education Code's section 21.257(a), my findings of fact, conclusions of law, and recommendation are due no later than September 16, 2002.


Petitioner (“Dallas I.S.D.” or “DISD”) proposed that David M. Schaffner (“Respondent”) be suspended from teaching without pay, until the resolution of two felony indictments currently pending against him.  In response thereto, Respondent  submitted a written request for an evidentiary hearing regarding his employment contract, pursuant to Subchapter F of the Texas Education Code's Chapter 21.   That written request was received by the Texas Education Agency (“TEA”) on August 1, 2002.  That written request complied with Texas Education Code Section 21.21.159 (i.e., notice was sent within 10 days of respondent’s receipt of said notice letter), so Respondent became statutorily entitled to a Subchapter F-governed processing of the initial disposition of his Subchapter E (two-year "term") employment contract. 



II.   INTRODUCTION  &  PROCEDURAL  HISTORY

This case is primarily about a DISD teacher whose 16-year-old step-daughter falsely accused him of felonious sexual offenses.  However, later (but not until after the falsely accused teacher received two indictments that jeopardized his employment with Dallas I.S.D.) the only complainant (Respondent's step-daughter) repeatedly recanted her false accusations via a recantation affidavit, --- plus she provided unambiguous and uncontroverted testimony at trial admitting that her earlier indictment-triggering allegations were then, and always were, false accusations.   Due to the highly unusual facts in this case, when considered against the general rule regarding teachers with pending indictments, this is truly a case of first impression. 


A prehearing teleconference was conducted August 14, 2002.  Trial was conducted on August 27, 2002.  


At trial Dallas I.S.D. provided a business records affidavit that authenticated the Dallas I.S.D. board policy regarding its policy of automaticly recommending a suspension without pay for any teacher indicted on a felony charge, pending the finalized outcome (of that felony charge prosecution).  If the teacher is substantively exonerated, it is Dallas I.S.D.'s policy to promptly dissolve the suspension-without-pay, and to then provide reinstatement and "back-pay" (see, accord, Tr. @ ).



Whether the DISD's "automatic" recommendation result must likewise be adopted as a Subchapter F proceeding's  independent hearing examiner, via a Due Process-qualified finding of "good cause" to suspend without pay, is a different issue.  In fact, an blindly automatic "rubber-stamp"-like adoption of the school district's proposal (to suspend a teacher without pay) as the hearing examiner's only permissible "recommendation" would surely violate Due Process norms, especially when the norms of Subchapter F require that the hearing examiner independently assess whether there be "good cause" for such employment action.  Thus, whether the mixed question of law-and-fact, -- i.e., "good cause" to suspend without pay, -- is not as automatic as is DISD's board policy to recommend such a result.


As later discussion herein will indicate (below), some of the most important legal issues in this case are governed by the discussion and holding in a recent decision by Commissioner Nelson, in the recent case of Tisby  v.  Dallas I.S.D., TEA Docket No. 067-R2-100 (Comm'r Educ., February 23, 2000), -- especially when the Tisby ruling is considered in light of federal Due Process norms recognized within Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), -- especially as said 2000 Tisby ruling was followed as the guiding "general rule" precedent as illustrated by Dallas I.S.D. v. Hayes, TEA Docket # 057-LH-300 (May 17, 2000; J. Johnson, local hearing examiner), -- Hayes being available (via Internet) as a TEA "local" hearing examiner recommendation / decision at the TEA's website.

III.   FINDINGS OF FACT

Based upon an evidentiary standard of the preponderance of the evidence (unless expressly indicated otherwise), and after having carefully considered same, I find and infer the following facts:

1.  Respondent (David  M. Schaffner) is a teacher who teaches at DISD's North Dallas High School (see Tr. @ 52-53).

2.  Respondent is employed by DISD pursuant to a two-year “term” contract for the two school years of 2002-2003 and 2003-2004 (see DISD Exhibit #1, last page, captioned “EDUCATOR  TERM  CONTRACT (Two Year Contract)",  in conjunction with Tr. @ 20-21).

3.  It does not appear that respondent’s conduct has caused anyone to have a noticeable loss of confidence in the DISD's administration or in the integrity of DISD (see Tr. @ 51-52 & 65-67,  in conjunction with the judicial estoppel / waiver of DISD's DF (LOCAL) #24-grounded claim contained on page 1 of 2 within Respondent’s Exhibit # 4).

4.  Respondent did not commit any of the criminal acts alleged within the two felony indictments in question; --- moreover, Respondent has not actively engaged in any behavior otherwise constituting “good cause” for an employment termination or even for an employment suspension-without-pay (consider, e.g., Tr. @ 57-63 in conjunction with DISD Exhibit #2 & DISD Exhibit #3.).

5.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "nature and seriousness of the [falsely alleged] crime" should not be held against Respondent's employment situation.  Accordingly, the seriousness of the false accusation does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 4 of 9, criterion #1, with Tr. @ 57-62 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

6. Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "relationship of the [falsely alleged] crime to the purposes of the District" should not be held against Respondent's employment situation.  Accordingly, the "purposes of the District" do not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) pages 4 & 5 of 9, criterion #2, with Tr. @  57-63 & 73-76, in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

7.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "extent to which employment might offer an opportunity to engage in further [sic] criminal activity of the same type as that in which the person previously [sic] had been involved" should not be held against Respondent's employment situation.  Accordingly, the "extent to which employment might offer an opportunity to engage in further [sic] criminal activity" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #3, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

8.  Since Respondent has unfairly been subjected to (and continues to unfairly suffer) the ignominities, sadness, humiliations, emotional anguish, financial anxieties, and employment inconveniences of being falsely accused of felonious sex offenses, due to no fault of Respondent, Respondent is extremely unlikely to use his employment situation with DISD as an "opportunity" to engage in any felonious sex offenses with any students at any DISD school. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #3, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

9.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "relationship of the [falsely alleged] crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the position with the District" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #4, with Tr. @  57-63 & 73-76, in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

10.  The "extent and nature of [Respondent]'s past criminal activity" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #5, with the fact that the trial record does not indicate Respondent as having any relevant "past crimnal record" (if any).

11. Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the Respondent's "age ... at the time of the [falsely alleged] commission of the [falsely alleged] crime" is irrelevant and thus does not support a finding of any supposed  "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #6, with Tr.  49, 57-63, & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

12.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "time elapsed since [Respondent]'s last criminal activity" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #7, with Tr. @  49, 57-63, & 73-76, as well as Tr. @ , especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

13. Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "conduct and work activity of [Respondent] prior to and following the [falsely alleged] criminal activity" do not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #8, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

14. Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "evidence of [Respondent]'s rehabilitation or rehabilitative effort while incarcerated or following release" is not applicable, since Respondent has committed no crime against his step-daughter for which Respondent needs to be "rehabilitated", -- so the potential issue of "rehabilitation" cannot support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #9, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

15.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), any "professional license" held by Respondent are irrelevant to and cannot support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #10, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

16.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "other evidence of [Respondent]'s fitness" such as letters from prosecutors, correctional officers, parole officers, police officers, and the like, are not needed; --- moreover, the most critical "other evidence of [Respondent]'s fitness" from "any other persons in contact with" Respondent coming from Respondent's wife and Respondent's step-daughter (the latter being the complainant identified in the felony indictments), both of whom testified in Respondent's support, with Respondent's step-daughter admitting that the two felonious sex offense charges were false accusations; --- accordingly,  the available "other evidence of fitness" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #11, with Tr. @  57-63 & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

17.  Since the relevant felony charges have already been disproven by the only accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), the "effect of the [falsely alleged] crime upon the District" does not support a finding of any supposed "good cause" for suspending Respondent's employment without pay; -- moreover, by initiating this Subchapter F proceeding, DISD has catalyzed the evidentiary exoneration of Respondent, so the overall effect of this proceeding has been to show:  (1) that DISD seriously responds to any felony indictments of its teachers (as DISD should), and (2) that Respondent was falsely accused and tragicly slandered by the felony indictment process. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #12, with Tr. @  43-54 [especially @ page 49], 57-63, & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

18.  Respondent has no "pattern of habitual criminal activity", so Respondent's habits do not provide any support for a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #13, with Tr. @  57-63 & 75-76, in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

19.  There has been no "publicity surrounding the actual [sic] crime" for two reasons:  

first: Respondent committed no "crime" (since being falsely accused in a felony indictment is not itself a crime); and, 

second: according to the DISD's own witness (Dr. Pamela Carroll -- see Tr. @ pages 48-49), there has been no "publicity" of the falsely alleged "crime" anyway.  

 (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #14, with Tr. @  48-49, 57-63, & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

20.  The false allegations, which led to the issuance of the only two felony indictments against Respondent, have not negatively affected DISD's "staff, community, and/or students" in any way that can be fairly or accurately attributed to Respondent's own "conduct", since Respondent did not commit the acts falsely alleged within the felony indictments; --- accordingly, any past, present, or prospective "effects" thereof on DISD's "staff, community, and/or students" do not provide any support for a finding of any supposed "good cause" for suspending Respondent without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #15, with Tr. @  48-49, 57-63, & 73-76, in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

21.  The false allegations, which led to the issuance of the only two felony indictments against Respondent, have not produced any "overall impact ... upon the operation of the school [whereat Respondent teaches] or the District" in any way that can be fairly or accurately attributed to Respondent's own "conduct", since Respondent did not commit the acts falsely alleged within the felony indictments; --- accordingly, any "overall impact" thereof (on "upon the operation of the school or the District") does not provide any support for a finding of any supposed "good cause" for suspending Respondent without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #16, with Tr. @  48-49, 57-63, & 73-76, with the judicial estoppel / waiver in Tr. @ 65-67.)

22.  There is no evidence whatsoever that Respondent "is a clear and present danger to other staff, students, or the general public", so Respondent's presence on a DISD campus cannot be deemed a risk justifying a finding of any supposed "good cause" for suspending Respondent's employment, either with pay or without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #17, with Tr. @  48-49, 57-63, & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

23.  Regarding extenuating circumstances, the only two felony charges have already been disproven by the accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum), so Respondent's innocence of the charges contained in the felony indictments is a classic example of an extenuating circumstance that negates a finding of any supposed "good cause" for suspending Respondent's employment without pay. (Compare DISD policy DC (LOCAL) page 5 of 9, criterion #18, with Tr. @  48-49, 57-63, & 73-76, especially in conjunction with the judicial estoppel / waiver in Tr. @ 65-67.)

24.  By a preponderance of the evidence herein (if not also by the higher standard of "beyond a reasonable doubt", as if the burdeon of proof in a criminal prosecution were reversed), Respondent has been substantively exonerated of the felony sex offense charges upon which the two pending felony indictments were grounded, due to the the accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum).
25.  Dallas I.S.D.'s own board policy does not define being under a felony indictment as constituting ipso facto "good cause" for a suspension-without-pay; --- rather, Dallas I.S.D.'s board policy merely says that DISD will "recommend" a suspension-without-pay for any DISD employee who is found to have a felony indictment pending against him or her, prior to the time that the felony becomes proven (e.g., by a plea bargain that admits to "underlying facts", or a conviction) or until the teacher becomes substantively exonerated.  (See DISD Exhibit #1, @ DISD policy DC (LOCAL)'s page 8 of 9, saying:  "Employees under felony indictment shall be recommended for suspension without pay pending adjudication of their cases".) 

26.  Respondent's two-year term contract expressly contemplates that Respondent's contract rights will include Respondent's right to utilize the Subchapter F process defined within Chapter 21 of the Texas Education Code.  (See DISD Exhibit #1, @ its last page showing Respondent's term contract, particularly within Paragraph 8 of Respondent's term contract.)

27.  Respondent's step-daughter was not observably remorseful before, when, or after testifying (at trial in this forum) that she had lied about the allegations that catalyzed the two felony indictments against Respondent. 

28.  I also find, based upon the record and my personal observations of witness demeanor (during the evidentiary hearing), that Respondent's step-daughter was not coerced into testifying (at trial in this forum) that she had lied about the allegations that catalyzed the two felony indictments.

29.  Furthermore, I also find that Respondent's step-daughter's demeanor (at trial in this forum) negated any reasonable suspicions or doubts that she might be testifying under some form of intimidation, duress, emotional anguish, obsequiousness, or undue influence, such as an inclination to exercise excessive respect for parental authority or influence.

29a.   For example, Respondent's step-daughter's rude behavior [in the hearing room] caused her mother to have no chair to sit in, so Mrs. Schaffner stood for awhile, and then squatted on her ankles, leaning against the wall in the back of the hearing room (next to her seated daughter, who sat by a second chair occupied by items that prevented it from being available for Mrs. Schaffner to sit in), -- until this procedural decorum problem was addressed by the hearing examiner; -- Respondent, Attorney Capua, and Attorney Barklow were facing the hearing examiner then, so they could not observe what was occurring in the back, i.e., in the chairs by the wall behind them;  this occurred during an un-transcribed part of the proceedings which was summarized parenthetically by the phrase "witnesses sworn" (see page 55 of the record).

29b.  Moreover, the "rude behavior" incident alluded to in the preceding fact-finding, as well as other noteworthy witness demeanor observations (e.g., tone of voice, facial expressions, enunciation, etc.), together negated any reasonable inference that Respondent's step-daughter was testifying under any intimidation, duress, emotional anguish, obsequiousness, undue influence, or the influence of any self-conscious desire to demonstrate excessive concern for parental or other authority.

30.  DISD demonstrated a lack of due concern for Respondent's right to receive timely payments due him, even going so far as to suggest that it might justify delaying payments due on a theory that its own board policy DC (LOCAL) was legitimate -- despite criticism of it by the Commissioner in the Tisby case (noted hereinbelow) -- and that the conflicting mandate of the Texas Education Code's section 21.211 might somehow be "unconstitutional".  (Consider Tr. @ 80-82.  Accord, page 5 of Respondent's Post-Hearing Brief, observing that "promises of  `back pay' ", when "the results of the criminal [prosecution] case are 'favorable' in the future, do not pay the mortgage, the taxes, the electric bill[,] or the medical expenses in the interim".)

31.  Respondent's job performances at Dallas I.S.D. are satisfactory, if not better than satisfactory.  (See Tr. @ 50-53.)

32.  Dallas I.S.D. opposes false accusations of "sexual harrassment", "child abuse", and other forms of "false, vicious, or malicious statements concerning any employee or supervisor of the District" (see DC (LOCAL)'s Grounds for Termination @ points # 21 and 23), so DISD should be particularly protective of employment actions that exacerbate such vicious slander.

33.  Because there exists no just impediment, -- due to the highly unusual facts and evidence in this case, -- to Dallas I.S.D. promptly reinstating Respondent into his pre-existing teaching duties, it is not true in this unusual case that Respondent's "services to the school district  are no longer useful once the felony charges has been filed"; --- accordingly, there is thus no justification for the school district to bear the burden of continuing to pay for a substitute for Respondent, since Respondent can be (and should be) entrusted with his prior teaching responsibilities as they existed before the now-thoroughly-proven-as-false accusations (and the improvidentially issued felony indictments that were triggered thereby) interrupted Respondent's teaching.

34.  Respondent appeared but did not testify in this Subchapter F proceeding.

35.  Respondent's step-daughter (Chasity Boyette) admitted to her mother (Laurie Schaffner), and also (at a diffrent time, apparently) to her step-father (Respondent David Schaffner), that the sex offense allegations which are the subject of the felony indictments shown by DISD Exhibit #2 and DISD Exhibit #3 were false accusations.

36.
David Schaffner has been unjustly injured by the false accusations (i.e., the sex offense allegations which are the subject of the felony indictments shown by DISD Exhibit #2 and DISD Exhibit #3), and it would be unjust (and the opposite of "good cause"), under the totality of the circumstances of this Subchapter F, to exacerbate that unjust injury to him by adding thereto a suspension without pay, -- especially when DISD cannot reasonaly deem those felony indictments as representing the truth.

37.
Respondent's wife's testimony at trial was voluntary and not in response to a subpoena.  

38.
Respondent's step-daughter's testimony at trial was voluntary and not in response to a subpoena.

39.
Based upon her doctoral credentials, as well as her 15 years of employment with DISD, Pamela Carroll (who is DISD's Executive Director of Employee Relations) is an expert in the field of employee discipline, including the dynamics of responding to employee indictments, employee arrests, proposals for terminations, proposals for suspensions without pay, employee assistance programs, interpreting DISD board policies regarding employment problems (and the solving of employment problems), and the like.

40.
Due to expert Pamela Carroll's expert credentials, as well as her professional experience and insights, her analytical observations are entitled to great weight (i.e., when the probative value of testimonial and documentary evidence is weighed); --- accordingly, her conclusion-oriented observation that the felony indictments pending against David Shuffler appeared to present "no adverse publicy" that conclusion-oriented observation is entitled to serious consideration. (See Tr. @ 49.)

IV.   DISCUSSION:  "WAIVER" &  DISD's   REMAINING  LEGAL  THEORY

`Evidence that demands a verdict'  is a phrase that fits the anomalous facts of this case. Distinguishing the critical facts in this case from those in Tisby, Gilbert, and Hayes (discussed infra) is vital to avoid a miscarriage of justice. Short-cuts in processing an employee discipline matter -- due to a desire for "automatic" board policy applications -- may find approval by "one-size-fits-all" efficiency advocates, but constitutional Due Process demands that a prove-up of "good cause" truly means that a "good cause" must fit the material facts of that particular case. Analysis of the trial testimony (and trial exhibits) admitted in this case demonstrates that there can no longer be any meaningful basis for approving the "fit" of DISD's "automatic" proposal for a suspension-without-pay is "pending [the] discharge of the teacher", since the Respondent's innocence is now soundly proven. Questionable innocence can justify a suspension, -- even a suspension without pay (as is illustrated by Tisby, Gilbert, and Hayes, discussed infra), but this case is the truly rare case wherein innocence has been proven beyond a shadow of a reasonable doubt (a flip-flop of the prosecutor's burden-of-proof!). Employee's Exhibit #1, -- in conjunction with Chasity Boyette's even-stronger trial testimony (Tr. @ 57-62), -- has "gutted" the ability of any Dallas County prosecutor to prove beyond-a-reasonable-doubt that Respondent is "guilty" of the pending felony indictments upon which DISD has proposed a suspension-without-pay. Reasonable minds cannot differ, on this case's trial record, that Respondent has been falsely accused.


As noted hereinabove, this case is primarily about a teacher whose 16-year-old step-daughter falsely accused him of felonious sexual offenses; --- however, later (but not until after the falsely accused teacher received two indictments that jeopardized his employment with Dallas I.S.D.) the step-daughter repeatedly recanted her false accusations --- via a recantation affidavit, --- plus she provided unambiguous testimony at trial admitting that her earlier allegations were false accusations.  However, those now-confessed lies were like slung mud, that cannot be un-slung.  Yet, at least the accuser later had the decency to confess (repeatedly, against her own interest, and without any reliable evidence to the contrary) that her false accusations were just that, false accusation (see Tr. @ 48-49, 57-63, & 73-76).  


Moreover, said step-daughter's mother (i.e., the teacher's wife) buttressed her daughter's recantation affidavit and recantation testimony regarding how the slander-based indictments were a surprise to the girl's own mother, i.e., that the indictment allegations by the step-daughter were not based upon truth (Respondent's Exhibit # 1 necessarily implies that the girl later admitted her lies to her mother), at the very least by co-signing the girl's recantation affidavit, q.v.  


On this record it now appears that the (false) allegation-contents of the two related indictments appear to have been grounded upon double (if not triple) hearsay that was ultimately traceable to lies told by the teacher's step-daughter to a "therapist" (who did not even claim to be an eye-witness).  In other words, the same 16-year-old step-daughter who is the ultimate "complainant" of the indictments is the same testifying witness who confessed at trial that her allegations were, simply put, untrue, -- i.e., false:

TEACHER'S  ATTORNEY: 

All right.  Now, Chasity, in this courtroom is -- is your mother with whom you came in; is that correct?

COMPLAINANT-WITNESS   BOYETTE:  

Uh-huh.

TEACHER'S  ATTORNEY: 

And your stepfather --

COMPLAINANT-WITNESS   BOYETTE:  

Uh-huh.

TEACHER'S  ATTORNEY: 

-- David Schaffner; is that correct?

COMPLAINANT-WITNESS   BOYETTE:  

Uh-huh.

TEACHER'S  ATTORNEY: 

Chasity, did you have an occasion to make allegations concerning David Schaffner?

COMPLAINANT-WITNESS   BOYETTE:  

Uh-huh.

TEACHER'S  ATTORNEY: 

And the allegations that you made, were they concerning David Schaffner making physical contact with you in a sexual manner?

COMPLAINANT-WITNESS   BOYETTE:  

Yeah.

TEACHER'S  ATTORNEY: 

Were those allegations true or false?

COMPLAINANT-WITNESS   BOYETTE:  

False.

TEACHER'S  ATTORNEY: 

At some point, you admitted to your mother that they were false, did you not?

DISD  ATTORNEY:

Objection to the leading.

HEARING  EXAMINER:

Sustained.  Please re-word the question.

TEACHER'S  ATTORNEY: 

Have you ever admitted before that the statements -- the allegations were false?

COMPLAINANT-WITNESS   BOYETTE:

Yeah.

TEACHER'S  ATTORNEY: 

To whom?

COMPLAINANT-WITNESS   BOYETTE:  

To David -- or to my mom.

TEACHER'S  ATTORNEY: 

To your mother?

COMPLAINANT-WITNESS   BOYETTE:  

Yeah.
TEACHER'S  ATTORNEY: 

All right.  Let me show you, Chasity, what's been marked as Employee's Exhibits No. 1 [i.e, the recantation-of-accusations affidavit signed by complainant Boyette and co-signed by her mother, Laurie Schaffner, the Respondent's wife].
COMPLAINANT-WITNESS   BOYETTE:  

Uh-huh.

TEACHER'S  ATTORNEY: 

Are you familiar with that document?

COMPLAINANT-WITNESS   BOYETTE:  

Yeah.

TEACHER'S  ATTORNEY: 
Did you sign that document?

COMPLAINANT-WITNESS   BOYETTE:  
Yeah.

TEACHER'S  ATTORNEY: 

And that document states you do not wish to testify against David Schaffner; is that correct?

COMPLAINANT-WITNESS   BOYETTE:  

Yeah.

TEACHER'S  ATTORNEY: 

Was the reason that you signed this affidavit because you knew the allegations were false?

COMPLAINANT-WITNESS   BOYETTE:  

Yeah.

TEACHER'S  ATTORNEY: 

We'll offer [Respondent's] Exhibit #1.



*  *  *  *  [no objection; Respondent's Exhibit #1 admitted]  *  *  *  *

TEACHER'S  ATTORNEY: 

All right.  And in answering the question today that the allegations you made were not true, is that of your own free will and accord?

COMPLAINANT-WITNESS   BOYETTE:  

Yes.




*
*
*
*
*
*

TEACHER'S  ATTORNEY: 

... State the fact [a]s  to whether or not  the allegations are false.

COMPLAINANT-WITNESS   BOYETTE:  

The allegations are false.

(Quoting from Tr. @ 57-59, 61, & 62.)  Moreover, the record suggests that she did not herself give any testimony at any grand jury proceedings, so the presumption (assuming arguendo there is one) of a grand jury's decison being deemed a substitute for "good cause" falls quickly, since that grand jury must have found its "probable cause" from someone other than only relevant eye-witness (the complainant) or, maybe, an expert witness whose expert opinions have some kind of reasonably reliable foundation.  (See Respondent's Exhibit #1, which is referenced in the step-daughter's trial testimony -- Tr. @ 57-63.)


Dallas I.S.D. based this employment action against Respondent Schaffner on two board policy "good cause" grounds", the first of which was:


[c]onduct or behavior not otherwise expressly referred to in this policy, either during 


or off working hours that could cause the public, students, or employees to lose 


confidence in the administration and/or integrity 
of the District.

 (Quoting from the first page  of DISD Exhibit #4).  


However, after evidence on this issue had already been admitted (during trial), Dallas I.S.D. expressly waived that legal claim as a basis for justifying a suspension-without-pay:

D.I.S.D.  ATTORNEY:

... if this hearing is supposed to be conducted under the Rules of Evidence and Procedure, then those rules need to be followed.  And the question certainly has hearsay in it.  And, additionally, again, I believe it goes toward the relevance of the case because, again, DISD has the burden of proof to show that kept a Board policy was violated and nothing in DISD's letter [i.e., DISD Exhibit #4] which governs the various claims or allegations that DISD has in this case which caused the violation of policy has nothing [sic:  he probably said "anything"] to do with the underlying allegations which gave rise to the indictment, just the indictment itself.

HEARING  EXAMINER:

Mr. Capua, am I understanding your objection correctly that DISD doesn't care what the truth is, all they care is that there's an indictment?
D.I.S.D.  ATTORNEY:

No.  That's not it.  The DISD always cares as to what the truth is, but the violation of the policy relates to the fact that an indictment was issued.  That was the basis for recommending suspension without pay, not as to whether or not the allegations were true or not true[,] because the DISD has made no allegation one way or the other regarding the underlying allegations, just the fact that an indictment was issued.
HEARING  EXAMINER:

Mr. Capua, on your own Exhibit No. 4, you have two bases for seeking a suspension without pay.  One of them relates to the pending felony indictment, or in this case, two felony indictments, which I understand are pending.  But the other basis that is given in that Exhibit No. 4 is  


["]conduct or behavior not otherwise expressly referred to in this policy[,] 


either during or off working hours[,] that could cause the public[,] 


students[,] or employees to lose confidence in the administration and/or 


integrity of the District."  

Would it be your position that the truth or falsity of the allegations that are what triggered the issueance -- or I should say[,] the return [of] the indictments is irrelevant to DF (LOCAL) Number 24?
D.I.S.D.  ATTORNEY:

DF (LOCAL), Number 24 is really not the governing policy in this case.  It really is DC (LOCAL) because DC (LOCAL) references suspension without pay.  DF (LOCAL) references more termination, and this is not a termination proceeding.
HEARING  EXAMINER:

Well, I'm just looking at your own document [i.e., DISD Exhibit #4].  It says, "The recommendation to suspend your employment without pay is being made under the following policy provisions."  And "provisions" [has] an "S".  It's plural.  And the first one enlisted there is DF (LOCAL), Number 24.  It would seem to me that the truth issue in this case would at least be relevant to DF (LOCAL), Number 24, which is part of the letter [i.e., DISD Exhibit #4] that I have to assume is at least part of what this proceeding is all about.  I mean, is the -- is DISD waiving that part of its case?

D.I.S.D.  ATTORNEY:

DISD will waive DF (LOCAL), Number 24  because the rule is not the pertinent policy which governs this particular case its DC (LOCAL).

HEARING  EXAMINER  (speaking to the teacher's attorney):
Mr. Barklow, do you accept that waiver?

TEACHER'S  ATTORNEY:

We'll accept that waiver.

Quoting from Tr. @ 64-67 (emphases added).  Surely this in-court "waiver" effects a judicial estoppel (or else some other kind of estoppel) to the "embarrassment" (a/k/a community "confidence") option for proving a "good cause" upon which DISD's Board of Trustees can justify a suspension without pay.


Procedurally speaking, one might think that this proceeding became moot as soon as:  (1) the step-daughter's affidavit of recantation (and confirming trial testimony admissions) clarified that no reasonable Texas jury could conclude that David Schaffner did what he is now indicted for, without at least a reasonable doubt as to him guilty guilty as charged, -- followed by (2) Dallas I.S.D.'s in-open-court waiver of its employment action position that a suspension-without-pay was legally justified by institutional "embarrassment" to DISD, related to some kind of community "confidence" loss  (see Tr. @ 49 & 65-67, regarding DISD Board policy DF (LOCAL) #24).  


However, DISD's waiver of its earlier legal position that Respondent's indictment somehow violated DISD Board policy DF (LOCAL) #24, in conjunction with the complainant's confession that the criminal charges are (and always were) false accusations, did not produce an automatic end to this Subchapter F proceeding.  Rather, Dallas I.S.D. now wants not only to suspend Respondent's teaching activities until the prosecution formalities are concluded (with a formal exoneration), Dallas I.S.D. also wants that employment suspension to be enforced WITHOUT  PAY.  As far as Dallas I.S.D. is concerned, in effect, this produces no irreparable harm or undue prejudice to Respondent, so long as he eventually (i.e., when he gains his official exoneration from the Dallas County criminal court system) gets his "back-pay" for the undetermined time-frame during which he would be suspended without pay.  (Thus, the delay in payment to Respondent is "no big deal" to Dallas I.S.D.)


Why?  Why does Dallas I.S.D. continue to bottom its suspension-without-pay action upon the felony charges that Respondent's step-daughter has recanted, even now while knowing that she has admitted repeatedly that those allegations are (and always were) false accusations -- especially when Dallas I.S.D. has admitted that the charges have not embarrassed Dallas I.S.D. in any discernible manner to date?  Also, why is Dallas I.S.D. ignoring the jural reality of the step-daughter's recantation affidavit [which was co-signed by her mother], as well as ignoring her un-subpoenaed testimony during trial on August 27, 2002), as if the underlying truth of the charges is irrelevant to the employment discipline action?  


In effect, Dallas I.S.D.'s position it that Respondent's innocence (in Dallas County's institutional eyes) isn't "official" yet -- notwithstanding that Respondent's innocence is now proven beyond a reasonable doubt -- since that innocence is not yet officially "recognized" as such by the Dallas County criminal courts system.  Surely this amounts to criminal prosecution burden-of-proof shifting to an absurd degree.  Therefore, Dallas I.S.D. cites the following board policy as their [purported] "good cause" for suspending Respondent without pay --- until such time as Respondent is officially exonerated by the criminal court system:


Employees under felony indictment shall be recommended for suspension 


without pay 
pending adjudication of their [felony charge] cases.

Quoting from DC (LOCAL), page 8 of 9, 4th full paragraph, contained in DISD Exhibit #1. 


Thus, this proceeding depends on whether the Dallas I.S.D.'s board policy regarding indictments should be applied to the teacher in question, particularly in light of his accuser-proven exoneration as to the underlying accusations upon which the pending indictments are grounded.  As indicated hereinbelow, the issue of "good cause" -- as it relates to Legal Review Committee-related suspensions-without-pay, -- may also involve a mandatory consideration of the so-called "18 factors" of the "Governing Criteria for Employment Decisions", as such are listed on pages 4-5 (of 9), of Dallas I.S.D.'s board policy captioned "DC (LOCAL) Employment Practices" (see discussion below on Dallas I.S.D.'s Legal Review Committee).  


Ultimately, however, the statutory norm of "good cause" must be applied to this case's fact situation.  That statutory norm is worded in Chapter 21 of  the TEXAS  EDUCATION  CODE as follows:

(a)   The board of trustees may terminate a term contract and discharge a teacher 


at any time for:



(1)   good cause as determined by the board; or



(2)   a financial exigency that requires a reduction in personnel.

(b)   For a good cause, as determined by the board, the board of trustees may 


suspend a teacher without pay for a period not to extend beyond the 


end of the school year:


(1)   pending discharge of the teacher; or



(2)   in lieu of terminating the teacher.

(c)   a teacher who is not discharged after being suspended without pay pending 


discharge is entitled to back pay for the period of suspension.

Quoting TEXAS  EDUCATION  CODE's section 21.211 (emphases added).


Furthermore, the interpretation to be attributed to said statutory phrase -- "good cause" -- is clarified by the following comments by the Commissioner of Education:  "


Good cause for discharging an employee is a much higher standard than good cause for suspending a teacher


without pay.  Of course the longer the suspension without pay, the higher the [good cause] standard required.

Quoting  from .Tisby  v. Dallas I.S.D., TEA Docket No. 067-R2-100 (Comm'r Educ., February 23, 2000), @ page 7 of 19, as it quotes Boyer v. Austin I.S.D., TEA Docket No. 062-R3-1296 (Comm'r Educ., 1997).  How long DISD intends to suspend Respondent without pay is not clear in this case, -- especially since the one-school-year limit imposed by the TEXAS  EDUCATION  CODE's Section 21.211(b) is not a suspension-without-pay time-limit the constitutionality of which DISD's counsel would readily vouch for (see Tr. @ 80).


A critical distinction must be recognized:  the DISD board policy "DC (LOCAL)" [@ page 8 of 9] directs that any teacher with a pending indictment should be "recommended" for a suspension without pay, i.e., DISD is following its own policy by proposing a suspension without pay.  DUe Process, however, is served by having that policy-based "proposal" (the DISD policy's term "recommended" is confusing now, in light of Subchapter F, because it is the statutory role of an independent hearing examiner to "recommend" a suspension without pay vel non, -- so the initial action taken by the DISD is a more accurately called a "proposal" for a suspension without pay, against which the teacher may exercise his Subchapter F rights to have a Due Process proceeding conducted by an independent hearing examiner (as in this case).  Then, -- pursuant to Section 21.257 of the TEXAS  EDUCATION  CODE, -- the presiding independent hearing examiner may make a statute-authorized "recommendation" for or against a suspension-without-pay, based upon fact-findings and legal conclusions (as in this case).  Then, the school district's Board of Trustees reacts to the fact-findings, the legal conclusions, and the recommendation of the independent hearing examiner, -- and this post-trial "decision" by the Board is more of a ruling than a "recommendation".


It should be recognized that, in essence, the critical sequence of procedural events is:

(1) the DISD's pending-indictment policy directs that DISD initiate an automatic "proposal" to suspend without pay;

(2) the teacher may exercise his / her right to have a Subchapter F-defined proceedingto determine "good cause";

(3) the hearing examiner provides a Due Process trial, make fact-findings, legal conclusions, and a "recommendation"; and

(4) the Board of Trustees of the school district makes a Due Process-supported ruling supported by the fact-findings.

NOTICE:  OF  THE  FOUR  PROCEDURAL  EVENTS  LISTED  ABOVE,  ONLY  #1  IS  "AUTOMATIC";  --- #2  IS  A  VOLUNTARY  OPTION;  ---  AND  #3  AND  #4 MUST  SATISFY  BOTH  DUE PROCESS  AND  "GOOD CAUSE" (PURSUANT  TO  THAT  PHRASE'S  MEANING  IN  THE  EDUCATION  CODE 'S  SECTION 21.211).  To sugges that the Board of Trustees must rubber-stamp the policy-triggered automatic "proposal", i.e., that #4 must always adopt #1, regardless of whether an indicted teacher has overwhelmingly exonerated himself of the indictment charges woul be worse than exalting "form over "substance",  it would be sacrificing Due Process.
V.   DISCUSSION  OF  RESPONDENT'S  TWO  SPECIAL  DEFENSE  ISSUES

Two legally important topics (raised at trial by Respondent) deserve special attention and analytical comment herein:  (1) the so-called "18 factors" analysis required of Dallas I.S.D.'s  Legal Review Committee; and (2) Respondent's protest that the "underlying  truth" regarding the indictment allegations has been proven herein, and that such proof of the "underlying truth" has indubitably exonerated Respondent (beyond appropriate standard of reasonable doubt).  Accordingly, the Findings of Fact (above) and the Conclusions of Law (below) focus extra attention to those two special defense issues.  See, accord, Kemerer & Walsh’s The Educator’s Guide to Texas School Law,  4th ed. (1996), @ pages 151-154.  

A.   RESPONDENT’S   LEGAL  REVIEW  COMMITTEE  DECISION-MAKING  THEME 


During trial Respondent's cross-examination focused in part on the process used by DISD's Legal Review Committee, emphasizing that the Leagl Review Committee, without any real investigation beyond determining that felony indictments had been issued, to simply recommend Respondent for a suspension-without-pay based upon the DISD policy of always recommending a suspension-without-pay for any teacher who has a felony indictment "pending" against him or her.  (See, e.g., Tr. @ 43-54; see also, accord, Respondent's Post-Hearing Brief @ 2.)  


It would appear, also, based upon evidence introduced at trial, that Respondent posits that must be a requirement that DISD consider some level of decision-making concern for the "underlying truth" (about the indictment allegations) and how that "underlying truth" relates to Respondent's employment as a DISD teacher.  In fact, DISD's own board policy DC (LOCAL) as it applies to teachers who have various criminal convictions and deferred adjudications does mandate a relevance-driven concern for decision-making about a teacher's continued employment with DISD (see generally pages 4 through 5 of 9, of DISD board policy "DC (LOCAL)", shown within DISD's Exhibit #1).  


For example, there are "18 factors" which the Legal Review Committee is required to consider in most employment termination cases, and those factors directly relate to matching the "underlying truth" of the felony behavior to the risks of permitting the teacher to teach in DISD classroom contexts.  Since the trial testimony herein shows that no "underlying truth"-related investigation was attempted by DISD in this case (prior to its recommendation that Respondent be suspended without pay, pending the felony prosecutions), a consideration of those "18 factors" might ameliorate the lack of a substantive investigation.  As the foregoing fact-findings indicate, any such "18 factors" analysis, if applied to Respondent, negates the suggestion that there exists "good cause" for any negative employment action against him, including a suspension-without-pay (or even a suspension with pay). 


Petitioner has correctly emphasized that the considerations due a termination decision are much more onerous than those due a suspension-without-pay decision; -- however,  it is exalting (if not also transmogrifying)  form  over  substance  to justify a suspension-without-pay by a "pending" indictment when the only complainant involved has so thoroughly and persuasively recanted her own false allegations.   

B.   RESPONDENT’S  "UNDERLYING  TRUTH"  (OF  FALSE  ACCUSATIONS) THEME 


Some of the legal issues themes and trial testimony in this case resemble some of the issues decided in the case of Tisby  v.  Dallas I.S.D., TEA Docket No. 067-R2-100 (Comm'r Educ., February 23, 2000) (per Jim Nelson, Commissioner), reversing in large part, with qualifications, Dallas I.S.D. v. Tisby, TEA Docket #  (November 20, 1999; per J. Johnson, local hearing examiner).  An example of a Subchapter F case which follows and applies the Commissioner's Tisby ruling is the case of Dallas I.S.D. v. Hayes, TEA Docket # 057-LH-300 (May 17, 2000; per J. Johnson, local hearing examiner, @ TEA's website, noted infra), where the felony-indicted teacher was recommended for suspension-without-pay pending the outcome of the felony prosecution process.  The Commissioner's Tisby ruling was applied in the Hayes case, buttressed by other case law precedents, e.g., Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833, (1997) (cited on page 13 of the Commissioner's Tisby ruling); Glodferty & Dobbs v. Peaster I.S.D., (Comm'r Educ., June 9, 1999); Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985) (containing what Gilbert would later identify as "dictum"); Board of Regents v. Roth, 408 U.S. 564, 578 (1972);  Perry v. Sinderman, 408 U.S. 593, 602-603 (1972); Pfeuffer v. Dallas I.S.D., (Comm'r Educ., September 29, 1998); Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 580 (Tex. App. -- Houston 1992, no writ); etc.  


The Commissioner's Tisby ruling contained a critical determination that distinguishes its holding from the fact-situation before this hearing examiner, specifically, a critical determination that relates directly to the "18 factors" analysis that DISD's Legal Review Committee can (and should) have considered in this case.  DISD's counsel correctly observed during trial, there are some striking similarities between the facts in Tisby and the facts in this case; -- however, the Commissioner's Tisby ruling contains some important Due Process-relevant qualifications and concerns, which distinguish the Tisby case from the situation in Respondent's Schaffner's case, the below-listed Conclusions of Law indicate.  Thus, in gross contrast to the most critical facts in Tisby (i.e., the pending felony charge against teacher Tisby was then pending without any complainant recantation or any other suggestion of a  substantive exoneration of the indicted teacher) the facts in this case are clashingly dissimilar to those in Tisby in the following respects:  


(1) the teacher in Tisby exerted no genuine effort, in the Subchapter F context, to exonerate himself regarding the "underlying facts" pertinent to the indictment allegations;  


(2) the complainant in Tisby did not personally show up for the Subchapter F trial, with or without a subpoena, to recant as false the accusations that someone else hearsay-parroted in a grand jury proceeding unknown to either the complainant or the minor complainant's mother; and 


(3) the petitioner in Tisby did not -- in open court -- waive the only other legal ground for recommending a suspension without pay (i.e., in Tisby the Commissioner sided with DISD based upon the assumed "embarrassment" to the District during the time that one of its teachers has a pending indictment, since an un-exonerated charge of a felony sex offense (against a minor) is, presumably, an ongoing "embarrassment" to the school district  until the indictee-teacher's reputation (vis-a-vis guilt-vs.-innocence) is substantively "cleared" in a way that provides genuine closure to the accusation(s).  In Schaffner's case, the combination of the unrebutted recantation affidavit and his step-daughter's unrebutted recantation testimony (in this forum), plus the buttressing testimony of the girls' mother, substantively "cleared" Schaffner's reputation (vis-a-vis guilt-vs.-innocence)  in a way that provides genuine closure to the hearsay-repeated-yet-now-dispoven-as-false accusation(s).  


So, the critical reason why the Commissioner upheld the DISD's suspension-with-pay in Tisby is not only absent in this case, it has even been evidentially disproven in this case, -- almost as if Respondent's actual innocence (of the falsely alleged felony charges) was an affirmative defense that Respondent himself had a beyond-a-reasonable-doubt burden of proving. 

VI.   CONCLUSIONS  OF  LAW


Based upon the applicable law (including Due Process norms, applicable statutes, and governing DISD policies), as such relates to the aforesaid record's credible evidence, I make the following conclusions of law:

1)
This case was properly brought pursuant to Chapter 21 of the Texas Education Code; it arises as a result of respondent having timely requested a Subchapter F proceeding to process DISD’s proposal to suspend without pay the respondent’s two-year term contract; --- accordingly, I have jurisdiction herein, pursuant to Subchapter F (esp. due to Section 21.251).

2)
Respondent’s case has been processed (in this forum) in accordance with constitutional Due Process standards, as well as in conformity with the Texas Education Code and applicable DISD Board policies.

3)
Due to the timeline formula set by the Texas Education Code's section 21.257(a), the above findings of fact, these conclusions of law, and the below-indicated recommendation are issued timely -- so long as they are issued  by September 5th, 2002 (and, for TEA purposes, at least by September 16th, 2002). 

4)
The critical facts in Schaffner's case are distinguishable from those in Glodfelty & Dobbs v. Peaster I.S.D., (Comm'r Educ., June 9, 1999), -- because in the Glodfelty case the Commissioner of Education said that the school district actually alleged the "underlying conduct", although the teachers contended in opening and closing argument that the teacher's behavior could not be the basis for a non-renewal unless proven that such was "inappropriate romantic relationship" behavior.  (See   Glodfelty, supra, @ page 4.)  More importantly, in the Glodfelty case, the issue of "diminished effectiveness" was specifically noticed and alleged (and proven at trial) as a justification for non-renewing the accused teachers.  Id. @ page 4 (citing "Reason for Nonrenewal #16"),  in contrast to Tr. @ 40, line 11-14, admitting no "embarrassment" to DISD. 

5)
Respondent's job performances as a teacher at Dallas I.S.D. are satisfactory, if not better than satisfactory.

6)
The critical facts in Schaffner's case are distinguishable from those in Gilbert v. Homar, 520 U.S. 924, 117 S.Ct. 1807, 1833 (1997), -- because there exists no just impediment, -- due to the highly unusual facts and evidence in this case, -- to Dallas I.S.D. promptly reinstating Respondent into his pre-existing teaching duties.  Consequently, it is not true in this unusual case that Respondent's "services to the school district  are no longer useful once the felony charges has been filed".  Moreover,  there is thus no justification for the school district to bear the burden of continuing to pay for a substitute for Respondent, since Respondent can be (and should be) entrusted with his prior teaching responsibilities as they existed before the now-thoroughly-proven-as-false accusations (and the two improvidentially issued felony indictments that were triggered thereby) interrupted Respondent's teaching.

7)
Respondent has caused no "embarrassment" to DISD to date, and there is no reasonable basis for expecting any such "embarrassment" in the future, so this case is distinguishable from Tisby, -- at least as to the core issue of recognizing "good cause" to suspend without pay,  -- since the Commissioner stated in his Tisby ruling that "good cause" for suspending a teacher without pay exists "when a teacher's errors have a serious consequence [for the school district] such as embarrassment to the school district or a serious potential for harm".  Quoting the "good cause" definition from Tisby v. Dallas I.S.D., TEA Docket No. 067-R2-100 (Comm'r Educ., Feb. 23, 2000), @ page 7 of 19,  as  relying  upon  &  clarifying  Boyer v. Austin I.S.D., TEA Docket No. 062-R3-1296 (Comm'r Educ., date omitted in Tisby citation).

8)
The critical facts in Schaffner's case are distinguishable from the case of Dallas I.S.D. v. Hayes, TEA Docket # 057-LH-300 (May 17, 2000; per J. Johnson, local hearing examiner, @ TEA's website; Subchapter F case following and applying the Commissioner's Tisby ruling), where the felony-indicted teacher was recommended for suspension-without-pay pending the outcome of the felony prosecution process, because the Hayes case did not involve the respondent providing any affirmative evidence of the "underlying facts" that would support a find-finding (in the Subchapter F proceeding context) of innocence or substantive exoneration.

9)
By a preponderance of the evidence herein (if not also by the higher standard of "beyond a reasoanble doubt", as if the burdeon of proof in a criminal prosecution were reversed), Respondent has been substantively exonerated of the felony sex offense charges upon which the two pending felony indictments were grounded, due to the the accuser's voluntary, clear, convincing, and uncontroverted recantation (in this forum);  ----  accordingly:

  (a)  Schaffner's case is substantively distinguishable from the Education Commissioner's holding of Tisby, supra, because the teacher in Tisby had not substantively exonerated himself of the indictment allegations by proving the "underlying truth" of his own innocence, so his guilt or innocence was left in question, and consequently the usefulness of his availability to perform his usual job duties was compromised (by the genuine uncertainty of his guilt-vs.-innocence); ---








and 

 (b)  Schaffner's case is substantively distinguishable from the U.S. Supreme Court's ruling in Gilbert, supra, because the government employee in Gilbert had not substantively exonerated himself of the indictment allegations by proving the "underlying truth" of his own innocence, so his guilt or innocence was left in question, and consequently the usefulness of his availability to perform his usual job duties was compromised (by the genuine uncertainty of his guilt-vs.-innocence); --- 








and

 (c) Schaffner's case is substantively distinguishable from this hearing examiner's legal conclusions in Hayes, i.e., the Tisby-following case of Dallas I.S.D. v. Hayes, TEA Docket #  # 057-LH-300 (May 17, 2000; J. Johnson, local hearing examiner; available as a published "local" hearing examiner decision via www.tea.state.tx.us), because the teacher in Hayes had not substantively exonerated himself of the indictment allegations by proving the "underlying truth" of his own innocence, so his guilt or innocence was left in question, and consequently the usefulness of his availability to perform his usual job duties was compromised (by the genuine uncertainty of his guilt-vs.-innocence). 

10)
Respondent's post-trial brief (e.g., at page  4) correctly observes that "there is no evidence that Respondent is unable to carry out the job for which he was contracted by the District", --- due to the virtually dispositive testimony of the supposed complainant, Respondent's step-daughter (who did not appear before, much less testify before, the grand jury which so unreasonably relied upon unreliable hearsay when issuing the now recantaion-discredited indictments), -- as buttressed by the corroborating testimony of Respondent's wife (who, despite being the minor complainant's mother, was not invited to, much less subpoenaed to testify at, the grand jury proceedings which used hearsay provided by a "therapist" to issue such damning accusation qua felony indictments.

11)
Respondent's post-trial brief (e.g., at page 2) correctly observes that "the cross-examination testimony of Ms. Carroll completely repudiates the notion of embarrassment to the DISD", --- due to the virtually dispositive testimony of the supposed complainant, Respondent's step-daughter (who did not appear before, much less testify before, the grand jury which so unreasonably relied upon unreliable hearsay when issuing the now recantaion-discredited indictments), -- as buttressed by the corroborating testimony of Respondent's wife (who, despite being the minor complainant's mother, was not invited to, much less subpoenaed to testify at, the grand jury proceedings which used hearsay provided by a "therapist" to issue such damning accusation qua felony indictments.

12)
In light of the unrebutted testimony of the only "complainant", Respondent's step-daughter (who did not participate in the grand jury proceedings that justified issuance of two indictments), DISD has no excuse for paying a substitute teacher, since Respondent should be reinstated immediately.

13)
Whatever a "therapist" may have told a grand jury is forensically irrelevant and discredited by the unrebutted recantation testimony of Respondent's step-daughter, since she was supposedly the only "viction" and the only "witness" of the (falsely) alleged sex offenses; -- moreover, the sex offenses (falsely) alleged did not include any allegations that would suggest even a reasonable suspicion of bodily injury (or physically observeable evidence) of any sex crime, -- so no physician or "therapist" is reasonably likely to be any kind of eye-witness of any such (imagined) crime.

14)
There is no need to determine, as a conclusion of law, as to whether this case invloves a Due Process-violating (and thus unconstitutional) application the DISD's board policy regarding the automatic recommendation of a suspension-without-pay for any teacher indicted for a felony, because (1) the board policy in question only directs the DISD to "recommend" a suspension-without-pay, as opposed to defining that situation as a "good cause" that cannot be rebutted via a substatnitve exoneration via the Subchapter F process, and (2) the Commissioner's Tisby ruling emphasized that the Subchapter F process does permit an indicted teacher to rebut the factual allegations upon which a felony indictment relies, so the DISD's board policy does not predetermine that the presumption of "good cause" (for suspension-without-pay) is evidentially irrebutable.

15)
DISD promptly (and properly) recommended a suspension-without-pay in this case, since DISD should (based upon its own board policy DC (LOCAL)'s page 8 o 9, 4th full paragraph) presume that a suspension-without-pay is a presumably prefereable outcome to pursue in cases where an employee is indicted for a felony and does not promptly report it to DISD.

16)
However, in this particular case, DISD should also have recognized that the recommendation for suspension-without-pay does not irrebuttably and conclusively justify that an employee whose felony indictments have been mooted by recantation, so after the evidence was presented (in this forum) DISD should have recommended at worst a suspension-with-pay, pending the offical wrap-up of the pending felony indictment proceedings, -- inlight of the now-obvious underlying truth of this matter.

17)
At worst, Dallas I.S.D. should suspend Respondent's employment WITH  PAY until his exoneration is "official" in the criminal courts system; --- preferably, however, Respondent should be returned to the classroom ASAP, where he belongs. 






VII.    RECOMMENDATION

Accordingly, - in light of the statutory "good cause" requirement of Texas Education Code's section ........, when viewed as the primary standard for judging the accuracy and propriety (or the inaccuracy and impropriety) of applying Dallas I.S.D.'s board policy regarding pending indictees (as set forth in DC LOCAL's page 8 of 9) to this case, -- because the presumption necessarily implied by that board policy has in this very unusual case been thoroughly rebutted, -- such that the an equitable consideration of the Respondent’s substantive exoneration (and his track-record for unimpeached teaching performance for Dallas I.S.D.) justify his reinstatement to the classroom; so, I hereby recommend: 

(a)  that the DISD Board approve, accept, and adopt the foregoing Findings of Fact and Conclusions of Law, and 

(b)  in reliance thereupon, that DISD’s petition herein be DENIED (in accordance with Chapter 21 of the Texas Education Code), - such that the two-year term employment contract of  respondent, DAVID SCHAFFNER, be RE-AFFIRMED by immediately dissolving the current suspension-with-pay situation, so respondent be returned to teaching Dallas I.S.D. students (as if he had never been falsely accused in the first place).


ISSUED  this  4th  day  of  September,  A.D. 2002.








________________________________








James  J.  Scofield  Johnson 
Copy of the above to be FAXed and/or mailed this day, unto:

Craig A. Capua, Esq.    [attorney for Dallas I.S.D.] 



via FAX:  214-941-1399 (and/or by U.S. mail)

James Paul Barklow, Jr., Esq.   [att'y for Respondent] 



via FAX:  214-363-0813  (and/or by U.S. mail)

