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STATEMENT OF THE CASE


Respondent, Daryl W. Horton ("Teacher"), appeals the decision of the Petitioner, Dallas Independent School District ("District"), to terminate his employment from the District.  District contends that it has good cause to terminate the employment contract of the Teacher.


"Good cause" is defined by the Texas Education Code Section 21.156 as "the failure to meet the accepted standards of conduct for the profession as generally recognized and applied to similarly-situated school Districts in this state."  


District was represented by Lorraine J. Yancey, Esq.  Teacher was represented by Jim Barklow, Jr., Esq.  Mark L. Williams was the certified independent hearings examiner appointed by the Texas Education Agency to hear this matter and submit this Recommendation of the Certified Hearing Examiner.


Hearing on the merits was held on October 7 and 11, 2002.  

CONTENTIONS OF THE PARTIES
District

1.
District terminated Teacher for violations of DISD policies DF (Local) 2, DF (Local) 13, DF (Local) 20, DF (Local) 24, DF (Local) 25, DF (Local) 29, and DF (Local) 32.

2.
District alleges Teacher arrived late for school and left early, on a continuous basis.

3.
District alleges Teacher failed to turn in his gradebook at the end of the school year.

4.
District alleges Teacher breached security and confidentiality by being in possession and using ACP materials.

5.
District alleges Teacher failed or refused to collect school health education profiles.

6.
District alleges Teacher showed a pattern of insubordination during the school year.

7.
District alleges Teacher did not turn in either weekly lesson plans or attendance records.

8.
District alleges Teacher had excessive absenteeism.

9.
District alleges Teacher did not attend the required number of staff development hours.

Teacher
1.
Teacher alleges District had the opportunity to terminate Teacher but instead gave him a new contract in April 2002.

2.
Teacher alleges any deficiencies he had, if any, were minor.

3.
Teacher alleges his gradebook was taken, since he was a “floater.”

4.
Teacher alleges the health profiles were voluntary.

5.
Teacher alleges he turned in lesson plans but they were lost or misplaced.

6.
Teacher alleges other teachers had similar or worst attendance records, but those teacher were not discharged.

7.
Teacher has served 11 years as a teacher for the District.

FINDING OF FACT

1.
Teacher is employed by District, performed teaching services at Raul Quintanilla Middle School (hereinafter “School”).  Teacher was not assigned specific classrooms but instead used the classrooms of other teachers during their planning periods.  He was deemed a “floater.” Hearing Transcript 1 at pages 80-81, lines 22-13.(hereinafter “HT 1 at p. ---, ll. ---”).  

TARDINESS

2.
Maria Montalban was the office manager at School. HT 1 at p. 16, ll. 17-20. 

3.
Teachers were to sign in and out at the School for attendance purposes. HT 1 at p. 19, ll. 13-19.

4.
Teacher’s working hours were from 8:15 a.m. to 4:10 p.m. HT 1 at p. 22, ll. 7-13.  Teacher came in late and left early many times throughout the 2001-2002 school year. Petitioner’s Exhibit 20.  Teacher did not have the worst attendance of all the teachers. HT 1 at p. 184, ll. 14-18.

5.
Teacher stated he did not know when to report to work at the first of the 2001-2002 school year.  Teacher said he was to work from 8:15 a.m. to 3:30 p.m. (HT 1 at p. 200, ll. 8-13), but he left work at 4:10 p.m. the year before. Hearing Transcript 2 at page 522, lines 19-20 (hereinafter “HT at p. ---, ll. ---”).  Teacher was given a handout at the first of the school year, stating the hours teachers work. HT 2 at p. 359, ll. 12-24.  

FULL-DAY ABSENCES
6.
Teacher did not contact the sub line prior to the prescribed time for scheduling a substitute. HT 1 at p. 141, ll. 8-23.  He could have called the sub line two weeks in advance. HT 2 at p. 499, ll. 10-13.

7.
Teacher told Smith he was going to be absent in April. HT 1 at p. 142, ll. 5-14.  Principal Amparo Lucy Davila Hakemack (hereinafter “Hakemack”) told the teachers that they only had to let the administration know if the teachers were going to be absent. HT 2 at p. 442, ll. 23-25.

8.
Those other individuals with excessive absenteeism were disciplined. HT 2 at p. 362, ll. 1-3.

9.
Hakemack took Teacher off probation for absenteeism in March 2002. HT 2 at p. 419, ll. 12-16.  She placed him back on probation on May 16, 2002. HT 2 at p. 421, ll. 11-19.

10.
Hakemack did not discipline Teacher for his April absences until May 2002.  She blamed the delay on Smith. HT 2 at p. 440, ll. 17-23.

GRADEBOOKS
11.
Mary Adame (hereinafter “Adame”) was the data controller for the School. HT 1 at p. 64, ll. 11-20.  Teachers were to turn in their gradebooks to the data controller.  Some teachers would turn in the gradebooks at the end of the semester. HT 1 at p. 68, ll. 18-25.

12.
Teacher did not turn in his gradebooks for the entire school year. Teacher was asked about the gradebooks, and he said he would turn them in at a later time. HT 1 at p. 70, ll. 6-23.  He said he was working on the gradebooks. HT 1 at p. 76, ll. 13-14.  He did not report his gradebook missing when he allegedly discovered it was missing. HT 2 at p. 300, ll. 11-12.  He told Adame on May 28, 2002, that he was still working on the gradebook. HT 2 at p. 301, ll. 10-15.  Teacher was sent a reminder in January 2002 about turning in the gradebooks. HT 1 at pp. 74-75, ll. 18-15.

13.
Gradebooks are kept for five years for inspection by parents. HT 1 at p. 167, ll. 11-25.

ACP
14.
Gayle Smith (hereinafter “Smith”) was the dean of instruction at the School. HT 1 at p. 79, ll. 5-15.

15.
The Assessment of Course Performance (hereinafter “ACP”) was a final exam for all secondary students to assess academic achievement. HT 1 at p. 82, ll. 6-18.  All teachers were required to sign an oath of test security before giving the ACP test. HT 1 at p. 83, ll. 10-16.  Teacher signed the oath stating copies of the test could not be made. HT 2 at p. 303, ll. 15-18.  

16.
The same tests are given in the fall and the spring. HT 1 at p. 159, ll. 14-17.  Tests were to be returned to Systemwide Testing.  Old or previous tests were not to be used for practice. HT 1 at pp. 84-85, ll. 21-2.  

17.
In April 2002, Smith found transparencies from the December 2001 ACP test in Teacher’s cart when she was looking for lesson plans, since Teacher was absent. HT 1 at p. 85-86, ll. 13-3.  Teacher stated he had the transparencies for his own personal use. HT 1 at p. 92, ll. 7-19.

LESSON PLANS
18.
Teacher turned in lesson plans as little of 30% of the school year. HT 1 at pp. 97-98, ll. 21-3.  Smith did not review the lesson plans. HT 1 at p. 102, ll. 13-18.  The lesson plans were needed if the Teacher was absent. HT 1 at p. 138, ll. 18-24.  Teacher was the only person who claims his lesson plans were lost. HT 1 at p. 185, ll. 5-7. 

19.
Teacher was sent two memos during the school year regarding turning in lesson plans. HT 1 at pp. 104-05, ll. 21-5.  Smith wanted to have a meeting with Teacher over lesson plans, but Teacher would not meet unless he had a Union representative or attorney present. HT 1 at p. 105, ll. 6-25.  When Smith asked Teacher about his lesson plans, he would state he was working on the plans. HT 1 at pp. 133-34, ll. 24-10.

20.
Smith placed the memos in Teacher’s school mailbox, which he was to check daily. HT 1 at p. 107, ll. 15-24.  Teacher allowed a large bundle of information to left in his mailbox, including a PDAS form. HT 1 at pp. 108-09, ll. 14-25.

21.
Teacher was not put on a growth plan. HT 1 at p. 127, ll. 4-20.  

GRADES
22.
Smith never questioned Teacher about not turning in grades. HT 1 at p. 140, ll. 15-18.

ATTENDANCE SHEETS
23.
Smith could not find some of Teacher’s attendance sheets for his classes, but she did not know whether Teacher had turned in the attendance sheets. HT 1 at p. 144, ll. 12-24.

24.
The final sign-off sheet stated Teacher turned in his attendance sheets for the entire year. HT 1 at pp. 181-82, ll. 23-2.

25.
The attendance sheets were not as important to Smith as the ACP transparencies and the lesson  plans. HT 1 at p. 185, ll. 11-25.

TUTORING
26.
During the Spring semester, Teacher tutored a class with another teacher on some days and directed students after school on other days. HT 1 at pp. 218-19, ll. 21-8.

27.
Teacher went outside to wipe snow off his car in February 2002. HT 1 at p. 226, ll. 13-22.  

STAFF TRAINING
28.
Teacher did not complete the 21 hours of required staff training. HT 2 at p. 327, ll. 3-11.  He was docked pay instead. HT 2 at p. 328, ll. 2-6.

HEALTH PROFILES
29.
Teacher chose not to complete the health profiles. HT 2 at p. 334, ll. 2-14.

REFUSAL TO MEET
30.
Teacher would not meet with Hakemack unless he had a representative.  He never brought a representative to meet with her. HT 2 at p. 357, ll. 3-19.

31.
Hakemack angrily told Teacher that he was stealing from the District and was unethical. HT 2 at pp. 366-67, ll. 16-9; HT 2 at p. 415, ll. 22-23.

32.
Teacher was the only teacher Hakemack recommended for termination. HT 2 at p. 409, ll. 10-18.

33.
Hakemack told Teacher the School would not have a health teacher position the next year. HT 2 at p. 412, ll. 11-14.

DISCUSSION

District alleges Teacher violated the following DF-Local policies:


1.
Teacher's act or conduct while at school, whether in or out of a classroom, which is either indecent, obscene, illegal, cruel, abusive, or is otherwise contrary to and inconsistent with the ordinary standards set by the performance and conduct of the other professional public employees of the District. (DF-Local #2) 


2.
Teacher’s inefficiency, incompetence, or inability to perform assigned duties. (DF-Local #13) 


3.
Teacher’s insubordination, including refusal or failure to perform work assigned and/or refusal to obey orders of supervisors. (DF-Local #20)  


4.
Teacher’s conduct or behavior not otherwise expressly referred to in this policy, either during or off working hours, that could cause the public, students, or employees to lose confidence in the administration and integrity of the District. (DF-Local #24)  


5.
Teacher’s failure to meet acceptable standards of conduct for employees in like or similar positions, which make retention of the employee detrimental to the best interest of the District. (DF-Local # 25)  


6.
Teacher’s failure or refusal to fulfill duties or responsibilities as set forth under the terms and conditions of the employment contract, or contained in the employee’s job description or local Board policy. (DF-Local #29)  


7.
Any other reason constituting good cause under Texas law. (DF - Local 32)



Specifically, the District requests the discharge of the Teacher for the following reasons: deficiencies and violations of directives and policies described in memos and notices to Teacher, including not limited to those dated January 17, 2002, January 25, 2002, February 6, 2002, related to absences, signing in and out, and punctuality and other concerns; deficiencies described in a memo to Teacher dated February 6, 2001 [sic] related to lesson plans and generally failure to submit lesson plans pursuant to policy and as directed; failure to correct deficiencies and acts of insubordination described in memos and notices to Teacher, including but not limited to those dated May 14, 2001 [sic], May 15, 2002, May 16, 2002; failure to turn in Teacher’s gradebook at the end of the 2001-2002 school year as documented in a memo dated May 30, 2002; deficiencies described in Teacher’s evaluation instruments, professional growth plans and related documents; failure to return school health educational profiles at the end of the 2001-220 school year, as documented in a memo dated June 11, 2002; receiving below expectations on Teacher’s evaluation and failure to meet the requirements of a professional growth plan; and, a pattern of insubordination as documented in memos to Teacher and other documents throughout the school year.


Many of the points used by the District to support Teacher’s termination are without merit and will be summarily dismissed.  However, there are some serious points which will be addressed in greater length.

TARDINESS


The records submitted show Teacher had a continuous problem with arriving late to work and leaving early.  He stated Smith approved the discrepancies, but I believe there were so many tardies and early departures that it is unreasonable for Smith to have approved even a majority of those.  Teacher knew when to show up and when to leave, since not only had he been given a handout at the first of the year, but his record from the end of the previous school year evidenced that he knew the School’s work hours.  Teacher had a problem in this area.


However, the District--fully aware of Teacher’s  problems with in late/out early--still signed an employment contract with Teacher in April 2002.  The District must not have considered Teacher’s tardiness problems important enough to keep him from a contract.  Neither will I.  


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.  

FULL-DAY ABSENCES
.
Teacher also had a problem with full-day absences.  He did not have the worst record of the School’s teachers.  Teacher did not contact the sub line when he could/should have regarding his trip to Chicago and New York.  He could have called the sub line two weeks in advance.  He left the School short the necessary help on those days.  He was told to contact the sub line and he did not.


However, Hakemack did not discipline Teacher for his April absences until May 2002.  (She blamed the delay on Smith.)  Further, Teacher told Smith he was going to be absent in April. According to Hakemack, this was sufficient to let the administration know if the teachers were going to be absent.  Even if it were not, Teacher did perform enough of the call-in requirements to satisfy this Hearing Officer.  Finally, the District was fully aware of Teacher’s attendance problems when it signed an employment contract with Teacher in April 2002.  


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.  

GRADEBOOKS

The evidence shows Teacher did not turn in his gradebooks for the entire school year. Teacher was asked about the gradebooks, and he said he would turn them in at a later time.  He never did.  Nor did he tell anyone the gradebooks were missing.  In fact, he told Adame on May 28, 2002, that he was still working on the gradebook. Teacher was sent a reminder in January 2002 about turning in the gradebooks.  


Based on the evidence provided, Teacher is responsible for not turning in his gradebooks.

ACP

The evidence shows Teacher had copies of the ACP test when he should have turned them in or thrown them away.  He signed an oath stating copies of the test could not be made.  He did not want to turn in the person that gave him the copies.  This was kind of him, but it still did not justify his having the copies, regardless of the reason for his having the copies.  He knew what to do with the copies, but he maintained possession of them.  


Based on the evidence provided, Teacher is responsible for being in continued possession of copies of the ACP test.

LESSON PLANS

The evidence showed that Teacher turned in lesson plans as little of 30% of the school year.  While Smith did not review the lesson plans, the lesson plans were needed if the Teacher was absent.  Teacher claimed he turned in his lesson plans, but they were misplaced or lost.  This would have been believable if only one or two of the plans had not showed up, but not for two-thirds of the school year.  Also, Teacher was the only person who claims his lesson plans were lost.  Smith sent memos to Teacher to try to correct the problem with missing lesson plans, but Teacher would not meet unless he had a Union representative or attorney present. Finally, when Smith asked Teacher about his lesson plans, he would state he was working on the plans.  I find that Teacher did not turn in his lesson plans.


However, the District signed an employment contract with Teacher in April 2002.  The District must not have considered Teacher’s problems with lesson plans important enough to keep him from a contract.  Neither will I.  


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.  

 GRADES

The District alleged Teacher did not turn in grades, but Smith never questioned Teacher about not turning in grades.  also, the District was fully aware of Teacher’s lesson plan problems when it signed an employment contract with Teacher in April 2002.  The evidence shows the District did not take these allegations seriously.  Neither will I.


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.

ATTENDANCE SHEETS

The District alleged Teacher did not turn in some attendance sheets for students.  However, Smith could not find some of Teacher’s attendance sheets for his classes, but she did not know whether Teacher had turned in the attendance sheets. Also, the final sign-off sheet stated Teacher turned in his attendance sheets for the entire year. 


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.

TUTORING

The District alleged that Teacher was insubordinate for not tutoring a class.  The District’s main argument is that Teacher did not turn in a student roll, as directed by Hakemack.  I find that, during the Spring semester, Teacher tutored a class with another teacher on some days and directed students after school on other days.  Teacher testified he did not turn in a roll because the other teacher tutored the same students and turned in a roll.  This makes sense and would justify his not providing a student roll sheet.  (There was also testimony about Teacher’s going went outside to wipe snow off his car in February 2002.  This would not justify termination and appears to the District’s searching for reasons to fire the Teacher.)


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.

STAFF TRAINING

The District alleged Teacher should be terminated because he did not complete the 21 hours of required staff training.  The evidence shows Teacher did not complete the hours, but the evidence also shows he was docked pay instead.  Since Teacher had already been “punished” for not completing the hours, so I will not add to this.


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.

HEALTH PROFILES

the District alleged Teacher did not complete the health profiles he stated he would complete.  The evidence shows he did not complete the profiles.  The evidence also shows the profiles were voluntary in nature and that Teacher chose not to complete the health profiles.  He was not paid for completing the profiles.  


The District has not presented sufficient evidence to justify Teacher’s termination on this matter.

REFUSAL TO MEET

The District alleged Teacher would refuse to meet with his administrators.  The evidence shows Teacher would not meet with either Smith or Hakemack unless he had a representative.  He never brought a representative to meet with her.  The burden was on Teacher to supply the means to meet with those in charge of him.  He did not.  This amounts to insubordination.


Based on the evidence provided, Teacher is responsible for not meeting with his administration.


There are only three areas which could possibly justify Teacher’s termination: not turning in gradebooks, being in possession of copies of the ACP test, and failing to meet with his administrators.  
Regarding the failure to meet with the administration, I find Teacher should have taken the steps necessary to meet with both Hakemack and Smith.  Based on the evidence presented, Teacher would have been well served in his meeting with Hakemack: she lost her temper with Teacher and made unprofessional comments.  But, Teacher did not secure his representative to meet with her--he just did not meet with her at all.  At the same time, there was no reason to fail to meet with Smith.  She had not mistreated Teacher or made untoward statements to him.  He should have been disciplined for this matter, but not terminated.   


The first two--not turning in gradebooks and being in possession of copies of the ACP test--are sufficient to support a recommendation of termination.  The gradebooks are very serious property and must be kept for five years.  Teacher did not tell anyone he had allegedly lost the gradebooks until late in the year.  In the meantime, he misled Adame and Smith, telling them he was working on the books.  I find that his testimony in this area is not credible.  Regarding the ACP test, he knew or should have known that he was not to be in possession of the copies: he signed an oath so stating.  He maintained possession of the copies, in violation of the oath.  His reason for keeping the copies does not justify the possession.  Both of the above violations justify Teacher’s termination.

CONCLUSIONS OF LAW       


After due consideration of the record, matters officially noticed, and the foregoing arguments of the parties, in my capacity as hearings examiner, I make the following Conclusions of Law:

1.
The hearings examiner has jurisdiction of this matter pursuant to Chapter 21, Subchapter F, Section 21.251 of the Texas Education Code.

2.
District submitted sufficient evidence to justify the discharge of Teacher for good cause, in that:


a.
Teacher did not turn in gradebooks; and,


b.
Teacher was in possession of copies of the ACP test.

PROPOSAL FOR GRANTING RELIEF

After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as Hearing Examiner, I recommend the Board of Trustees adopt the foregoing Findings of Fact and Conclusions of Law.  District does have good cause for termination of Teacher.

SIGNED AND ISSUED this 13th day of November 2002.







Mark L. Williams
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CERTIFICATE OF SERVICE


The undersigned Hearing Officer hereby certifies that the foregoing RECOMMENDATION OF THE CERTIFIED HEARING EXAMINER has been faxed to Lorraine Yancey, Representative of Dallas ISD, Fax No. 214.941.1399, and has been faxed to Jim Barklow, Representative of Teacher, Fax No. 214.363.0813, on this the 13th day of November 2002.
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