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Statement of the Case
Petitioner, Houston Independent School District, (“HISD”), proposes termination of Respondent, Philip Richardson’s (“Richardson") continuing teachers contract pursuant to the contract and Texas Education Code §21.154(4) and (5), on the basis of immorality, and repeated failure to comply with official directives and established school board policy, and good cause.  Richardson timely requested a hearing, pursuant to Texas Education Code §21.159.

John W. Donovan is the Certified Independent Hearing Examiner assigned by the Texas Education Agency to preside at the hearing.  HISD is represented by Ellen B. Huchital and Karen C. Ciotti, McGinnis, Lochridge & Kilgore, L.L.P., Houston, Texas.  Richardson is represented by James T. Fallon, III, Attorney at Law, Houston, Texas.

The parties, by written agreement waived the 45 day recommendation deadline.


Findings of Fact
After due consideration of the credible evidence, and matters officially noticed, in my capacity as Certified Independent Hearing Examiner, I make the following Findings of Fact: (citations to evidence are not exhaustive, but are intended to indicate some of the basis for the particular findings of fact.)
1. For twenty years, Richardson has been employed as a teacher at Yates High School. [T. 94]. 

2. Dr. Robert Worthy was the Principal of Yates High School during the 2001-2002 school year. [T. 413].  Ms. Erin Smith was an Associate Principal at Yates High School during the 2001-2002 school year. [T. 314].

3. Richardson is a professional; he is a dedicated teacher who has had outstanding teaching evaluations throughout his tenure with HISD. [Richardson 2-14].

4. Richardson has excellent rapport with the students at Yates High School, such that they frequently come to Richardson with their problems. [T. 621-622].  Richardson demonstrates not only a commitment to the learning process, but also a concern for the emotional welfare of his students. [T. 588; 625].

5. Richardson has a reputation for excellence among the faculty at Yates High School, and in the community in general.  [T. 588-590; 601-602; 619; 621-622; 625; 627; 638].

6. HISD alleges that they have good cause to terminate Richardson because he acted immorally in his actions concerning student Roger M. on October 31, 2001, and for repeated failure to comply with official directives and established school board policy. Additionally, the Petitioner alleges that they have good cause to terminate Richardson's contract for having a history of initiating confrontations with students that escalate into unnecessary and unwanted use of physical force. [HISD 12].

7. HISD Board Policy §570.310(a) defines "immorality" as conduct which the Board determines is not in conformity with the accepted principles of right and wrong behavior, or that the Board determines is contrary to the moral standards which are accepted within the District. [HISD 12].

8. Richardson did not act immorally, because the evidence is insufficient to show he violated any  Board Policy in dealing with Roger M. on October 31, 2001, or that his actions were not in conformity with the accepted principles of right and wrong behavior.

9. Roger M. was an eighth grade student at Yates High School during the 2001-2002 school year. [T. 21]. During this school year, Roger M. was in Richardson's eighth period World Geography class. [T. 21].

10. On October 31, 2001 Roger M. was disrupting the class by repeatedly tapping his pencil on the desk  [T. 95].  Roger M. persisted in this behavior even when Richardson directed him to stop. [T. 95].

11. In response to Roger M.'s continued defiance, Richardson directed him to go to the front office. [T. 95-96].

12. Roger M. reported that he did not have to go to the office if he did not want to go.  Eventually, Roger M. did get up and start walking towards the door. [T. 96].

13. Richardson followed after Roger M. to give him the discipline referral card that was required when a teacher sends a student to the office for disciplinary reasons. [T. 96].

14. Roger M. ignored Richardson, and continued walking away.  Richardson followed Roger M. outside to give him the discipline referral card. [T. 97].

15. Richardson was following Roger M. closely down the ramp that led from the classroom when Roger M. stopped abruptly and turned towards Richardson.  [T. 97-98]. 

16. As a natural reaction and in a defensive gesture, Richardson put his hands in front of him as Roger M. stopped and turned towards Richardson.  Roger M. and Richardson bumped into each other. [T. 97-98]. 

17. Roger M. responded by yelling "you hit me.  I'm going to tell my daddy. I'm going to sue you." [T. 98, line 8-9].  Richardson told Roger M. to "quit playing" [T. 98, line 13] and continued to follow him down the, ramp, Roger M. then did the same thing as before, quickly turning towards Richardson and bumping into him, yelling "you hit me again.  I'm going to tell my daddy. I'm going to sue you." [T. 99].

18. Roger M. then left the campus and went home, and he failed to take the discipline referral card. [T. 99].

19. Roger M.'s testimony regarding the incident changed the day of the incident, changed in February, and changed the day of trial. [T. 47; 56-57; 320;  549; Richardson 25 & 26].

20. Royce J. claims to have viewed the incident through the window in the door. [Richardson 34]. There is no window in the door. [Richardson 28, 29; T. 157; 560]. 

21. According to the school nurse, Roger M. displayed no bruising or swelling, or any other evidence that Richardson had hit Roger M. [T. 578; Richardson 25].

22. Roger M’s mother, who saw Roger M. immediately after the incident, testified that Roger did not have any bruises and did not need medical attention. [T. 87].

23. By October 31, 2002, Roger M. a discipline record. [Richardson 21]. It was likely that Roger M. would have faced adverse consequences if he had proceeded to the office as Richardson had directed. [T. 338, 360]

24. Roger M.'s testimony was not entirely credible, nor persuasive.

25. HISD alleges that in dealing with Roger M., Richardson repeatedly failed to comply with official directives and established school board policy. [HISD 12].

26. Richardson violated neither policy nor directive in dealing with Roger M.

27. HISD relies on two incidences to support their assertion that Mr. Richards repeatedly failed to comply with official directives and established school hoard policy; one, an incident in January 1993 wherein Richardson allegedly struck a student,  Clarence D. on the nose with a clipboard, and two, an incident in 1998 wherein Richardson allegedly sprayed student Joseph M. with pepper spray. [HISD 12]. 

28. In both cases, Richardson was exonerated from these allegations.

29. Regarding the incident with Clarence D., HISD performed an investigation and concluded that they had insufficient evidence to establish that Richardson assaulted Clarence D. [T. 280].  In fact, witnesses to the incident indicated that Clarence D. assaulted Richardson. [T. 287].  Additionally, Mr. Richard Lane, the Vice Principal at Yates High School, stated that this is consistent with past behavior of Clarence D. [T. 295]

30. Ultimately, in February 1993 the incident with Clarence D. culminated in a "directive" [HISD 34] written to Richardson by then-principal Dr. Robert Johnson, wherein Richardson was informed that the allegations made against him were not sustained, and that he was to become familiar with the Student Code of Conduct and refrain from touching a student in any way that could be considered in violation of the Code. [T. 187].

31. The "directive" does not provide any follow up or verification procedure as a constructive directive would have.

32. In 1998, Joseph M. alleged that Richardson sprayed him with pepper spray. This allegation was investigated and again, there was no evidence to indicate that Richardson sprayed Joseph M. with pepper spray. [T. 635]

33. The campus police officer examined Joseph M. for signs of pepper spray exposure and found none. [HISD 28; T. 635]

34. The November, 1991 incident with Lawrence H. was not an incident of confrontation initiated by Richardson. [T. 144 & HISD 35]

35. Neither of these incidents indicate that Richardson ever violated any policy or directive of the Houston Independent School District. 

36. Further, evidence established through the Yates High School faculty supports the premise that Richardson is not now, nor has he ever been, a teacher who has problems in exercising good judgment with students. [T. 588-590; 601-602; 619; 621-622; 625; 627; 638; 588].


Discussion
HISD contends that it has lawful cause to terminate Richarson’s continuing contract based on the following reasons:

a.
immorality; [and]

d.
repeated failure to comply with official directives and established school board policy;  

g. for good cause as determined by the employer, good cause being the failure of the teacher to meet the accepted standards of conduct for the profession as generally recognized and applied in similarly situated situations throughout the State of Texas [HISD 12].

HISD must prove by a preponderance of the evidence that it had lawful cause to propose termination of Richardson’s continuing contract.  That is, the greater weight and degree of credible evidence must support an act of immorality, and/or, repeated failure to comply with official directives and established school board policy, or has, good cause as generally recognized and applied in similarly situated situations throughout the State of Texas.  Texas Education Code, §21.256(h).

The preponderance of the credible and persuasive evidence does not support the allegations of HISD that Richardson acted immorally or repeatedly failed to comply with official directives and established school board policy, or has, good cause as generally recognized and applied in similarly situated situations throughout the State of Texas.   


I.


IMMORALITY

HISD board policy §570.310(a) [HISD 4] defines immorality as "conduct which the board determines is not in conformity with the accepted principles of right and wrong behavior, or which the board determines is contrary to the moral standards which are accepted within the district".

It is clear, and certainly not argued otherwise by either party in this case, that for a teacher to be effective with students the teacher must have control of, and authority over, the students under his/her care.  "Hall Duty" requires that discipline be maintained. [T. 590 and 626]  The issue, therefore becomes whether or not the control or authority enforced by Richardson, occurred, or rose to the level of being immoral, as defined by HISD policy.

HISD accuses Richardson of acting immorally in pushing the student (Roger M.) in the back with a clip board or notebook, and by striking the student with the hand and/or fist on October 31, 2001.  [HISD 12]

The evidence presented bears little resemblance to the accusation.  Richardson was following Roger M. down the ramp that led from the classroom when Roger M. stopped abruptly and turned towards Richardson. [T. 97-98].  As Roger M. turned towards Richardson, Roger M. and Richardson bumped into each other. [T. 97-98].    This occurred two times in a "start-stop-start-stop" fashion.  Richardson instinctively put his hands in front of him. The school nurse’s testimony  and Roger M.’s mother’s testimony supports Richardson's version of events. [T. 87; 578; Richardson 25].

In contrast, Roger M.'s version of events was often conflicting and substantiated by no one. Roger M. was inconsistent concerning the bodily location and the number of punches Richardson supposedly leveled at Roger M. (T. 47 & 56-57; Richardson 20, 25, 26].  The only witness, Royce J., offered an account that was at odds with Roger M.'s story, and said that he saw what transpired though a window in the door, which is not likely given the absence of any such window. (T. 157; 158; 160:  Richardson 28, 29].

There is no evidence of any trauma.  Richardson is not a small man, but of rather sturdy stature, and it is obvious that if he had struck the student as described, trauma, such as bleeding, swelling, redness, bruising, or laceration would have certainly occurred, yet none was found or reported. [T. 87, 578]

The preponderance of the evidence supports the position of Richardson, that any contact that occurred between Roger M. and Richardson on October 31, 2001 was merely incidental or defensive in nature, and not the use of unreasonable force, and not immoral.


Repeated Failure to Comply with Directives and Good Cause

HISD also alleges that by his actions concerning Roger M., Richardson repeatedly failed to follow directives and established school board policy. [HISD 12]. 

The event between Roger M. and Richardson of October 31, 2001 made the basis of HISD termination action did not occur as alleged by HISD based on a preponderance of the evidence.  Therefore, the incident was not a repeated failure to follow directives, nor supportive of good cause.

Past incidences also form the basis of this allegation. In all instances, Richardson was exonerated from any wrong doing.  The 1993 incident with Clarence D. culminated in a written memorandum from Principal Johnson to Richardson stating that the allegations made against him were unsubstantiated, and directed him to consult the Student Code of Conduct and refrain from touching a student in any way that could be considered a violation of the Code. [T. 187].  Richardson did not interpret this memorandum as a directive or a reprimand, but rather verification that he had been cleared of these charges. [T. 485].  No notification or confirmation was required of Richardson. [T. 34]  As explained above, Richardson did not violate the Code of Student Conduct in dealing with Roger M. on October 31, 2001.  

Another incident was a 1998 allegation that Richardson sprayed a student, Joseph M.,  with pepper spray.  [HISD 12].  Immediately after the alleged occurrence campus police examined the scene and the student, Joseph M., and found no signs or symptoms of the use of pepper spray. [T. 635]  Richardson was cleared of any wrongdoing and was informed by Principal Choice that the carrying of pepper spray by a teacher was not improper and the use of pepper spray was permissible as long as it is used in self-defense. [T. 489-490].  This is not a directive.  Additionally, the student who made this allegation was subsequently suspended for making false accusations against Richardson in relation to this incident. [T. 587].

Another incident which Richardson was performing "hallway duty" involved a student Lawrence H.  Lawrence H. refused to remove his cap and became belligerent to the extent an HISD police officer had to intervene and subdue the student. [T. 144] Richardson was exonerated. [HISD 35]

There is no credible persuasive evidence that Richardson initiated any of the physical contacts in question.  HISD did not provide any guidelines or directives to Richardson for the prior incidents of 1991, 1992, 1998, and 2001.  It is also apparent from the evidence that merely being a dedicated teacher enforcing authority and discipline is enough in certain instances to initiate physical contact.  HISD places teachers in situations, such as "hall duty" when confrontations may occur. [T. 600, 626]

The environment of Jack Yates High School is significant of having a large population of "at-risk students."  These students are often from backgrounds without supervision and caring, not to mention discipline and order, and a few students may resent such supervision and discipline.  Richardson is a seriously focused teacher and attempts to enforce discipline and order.  [T.626 ]


Conclusions of Law

1.
Jurisdiction is proper under Texas Education Code Sections 21.159 and 21.251(a)(1).

37. Houston Independent School District has failed to sustain  its burden by a preponderance of credible evidence of lawful cause as described in his teacher’s contract to terminate Richardson’s continuing contract.

3.
The incident of alleged physical contact with student, Roger M., herein by Richardson does not rise to the level of immorality.

4.
The  alleged incidents, of Richardson herein, do not constitute repeated failure to comply with official directives and established school board policy.

38. The alleged incidents of Richardson herein, do not constitute good cause for termination.


Recommendation

Based upon the foregoing findings of fact and conclusions of law, the undersigned hearing examiner recommends that Houston Independent School District’s Board of Trustees reject the Administration’s recommendation to terminate the Richardson, Philip Richardson, Jr., and reinstate Richardson to his teaching position.

SIGNED and issued this _____ day of November, 2002.

                                                               ____________________________

      JOHN W. DONOVAN


CERTIFIED INDEPENDENT HEARING EXAMINER


CERTIFICATE OF SERVICE
I hereby certify a true and correct copy of the foregoing instrument has been forward to all counsel of record via facsimile and regular mail on this the ____ day of November, 2002.

Ellen B. Huchital

Karen C. Ciotti

McGinnis, Lochridge & Kilgore, L.L.P.

3200 One Houston Center

1221 McKinney Street

Houston, Texas 77010

James T. Fallon, III

Attorney at Law

3100 Weslayan

Houston, Texas 77027

Via Facsimile (713) 623-2711

_________________________

John W. Donovan

�References to the transcript from the hearing are designated in the following manner: "


[T.__ ]"


� References to Exhibits offered and admitted into evidence by Plaintiff are designated as  


follows: "[HISD ___]"; References offered and admitted into evidence by Richardson are designated as follows: "[Richardson __]".
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